


Board of Elections of Allegheny County, and all persons working in concert with
cach of the above, are enjoined and barred from effectuating the writs of election
issued on December 7, 2022 by Representative Joanna E. McClinton for the 3229,
34% and 35% Legislative Districts such that the Department of State and the Board

of Elections may not proceed within holding the special elections.

BY THE COURT:




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

REPRESENTATIVE BRYAN CUTLER,
LEADER OF THE REPUBLICAN
CAUCUS OF THE PENNSYLVANIA
HOUSE OF REPRESENTATIVES

Petitioner,

V. : Docket No.  M.D. 2022

LEIGH M. CHAPMAN, ACTING
SECRETARY OF THE
COMMONWEALTH, THE
PENNSYLVANIA DEPARTMENT OF
STATE, and THE BOARD OF
ELECTIONS OF ALLEGHENY
COUNTY

Respondents

PETITIONER’S EMERGENCY APPLICATION FOR SPECIAL RELIEF
IN THE NATURE OF A PRELIMINARY INJUNCTION

Petitioner Bryan D. Cutler, in his capacity as the duly elected member of the
Pennsylvania House of Representatives for the 100" Legislative District and as
Leader of the Republican Caucus of the House of Representatives (“Representative
Cutler”), by and through his counsel, McNees Wallace & Nurick LLC, hereby
submit this Emergency Application for Special Relief in the Nature of a Preliminary
Injunction pursuant to Pennsylvania Rule of Appellate Procedure 1532(a), Pa.R.A.P.

1532(a), and requests this Court preliminarily enjoin Respondents, Leigh M.



Chapman, Acting Secretary of the Commonwealth (“Acting Secretary Chapman”),
the Pennsylvania Department of State (“DOS”), and the Board of Elections of
Allegheny County (“Board of Elections”) from effectuating the writs of election
issued on December 7, 2022, by Joanna E. McClinton, the duly elected member of
the House of Representatives for the 191 Legislative District and the Leader of the
Democratic Caucus of the House of Representatives (“Representative McClinton”).
In support thereof, Representative Cutler states as follows:
PARTIES

1. Petitioner is Representative Cutler, in his capacity as the duly elected
member of Pennsylvania House of Representatives for the 100" Legislative District
and as Leader of the Republican Caucus of the House of Representatives.

2. Respondents are Leigh M. Champman, Acting Secretary of the
Commonwealth (“Acting Secretary Chapman”), the Pennsylvania Department of
State (“DOS”), and the Board of Elections of Allegheny County (“Board of
Elections”).

FACTUAL BACKGROUND and PROCEDURAL HISTORY

3. On December 9, 2022, Representative Cutler filed a Petition for Review
in the Nature of a Complaint for Declaratory Judgment (“Petition for Review”)
challenging the validity of the forementioned writs of election arising from three

vacancies in the House of Representatives.



4. As prescribed in the Election Code,! Pennsylvania’s 2022 General
Election was held on November 8, 2022.

5. As with every general eclection, all 203 seats of the House of
Representatives were up for election in the 2022 General Election.

6. The results of the 2022 General Election reflect that 102 of the
Democratic Party’s candidates won seats in the House of Representatives and that
101 of the Republican Party’s candidates won seats in the House of Representatives.

7. On October 9, 2022, prior to the 2022 General Election, Anthony
DeLuca, the duly elected member of the House of Representatives for the 321
District and candidate for reelection (“former Representative Deluca”), passed
away.

8. Former Representative DelLluca’s death occurred too close to the 2022
General Election to remove his name from the ballot.

9. As such, former Representative DeLuca’s name appeared on the ballot
for the 2022 General Election and, despite his death, he was reelected to the House
of Representatives.

10.  Former Representative Deluca’s pre-election death created a vacancy

in the House of Representatives.

! Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §§ 2600-3591.
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11.  On November 30, 2022, the last day of the 206" General Assembly,
then-Speaker Cutler issued a writ of election to DOS and the Board of Elections
setting a special election for February 7, 2023, to fill former Representative
DeLuca’s seat in the General Assembly. A true and correct copy of the writ of
clection issued by then-Speaker Cutler on November 30, 2022 is attached hereto as
Exhibit A.

12.  DOS acknowledged receipt of the foregoing writ of election on the
same day of its execution. See id.

13.  With the pre-clection death of former Representative Deluca, the
membership of the Democratic Caucus of the House of Representatives was
comprised of 101 members of the House of Representatives on December 1, 2022,
the start of the 207" General Assembly, which is one member short of a majority.

14. Despite being one member short of a majority, Representative
McClinton declared herself to be Majority Leader of the House of Representatives
on December 7, 2022, and subsequently had a Judge of the Court of Common Pleas
of Delaware County administer the oath of office to her on the House floor. A true
and correct copy of a press release issued by Representative McClinton announcing
her swearing in as Majority Leader is attached hereto as Exhibit B.

15. That same day, two members of the House of Representatives, Austin

A. Davis, the duly elected member of the House of Representatives for the 35%



Legislative District and the Lieutenant Governor-elect (“former Representative
Davis”), and Summer L. Lee, the duly clected member of the House of
Representatives for the 34™ Legislative District and member-clect of the United
States House of Representatives (“former Representative Lee”), resigned their seats
in the Pennsylvania House of Representatives. A true and correct copy of former
Representative Davis’ resignation letter is attached hereto as Exhibit C. A true and
correct copy of former Representative Lee’s resignation letter is attached hereto as
Exhibit D.

16. The resignations of former Representatives Davis and Lee on
December 7, 2022, reduced the membership of the Democratic Caucus of the House
of Representatives to 99 members.

17. Notwithstanding the fact that the membership of the Democratic
Caucus of the House of Representatives does not comprise a majority of the
members of the House, Representative McClinton issued writs of elections on
December 7, 2022, to DOS and the Board of Elections setting special elections for
February 7, 2023, to fill the seats of former Representatives DeLuca, Davis, and Lee.
True and correct copies of the writs of election issued by Representative McClinton
on December 7, 2022, are attached hereto as Exhibits E, F, and G.

18.  On the same day, but following the foregoing events, the non-partisan

Pennsylvania Legislative Reference Bureau issued a “Legal Opinion” regarding the



question of “[w]hether the Democratic Caucus holds a majority of seats in the House
of Representatives.” A true and correct copy of the Legal Opinion of the Legislative
Reference Bureau is attached hereto as Exhibit H.

19.  Upon review of the law and the results of the 2022 General Election,
the Legislative Reference Bureau concluded that the Democratic Caucus does not
hold a majority of seats in the House of Representatives. Exhibit H at 2.

20.  In this regard, the Legislative Reference Bureau wrote that “[w]hile the
Democratic Party won a total of 102 elections to the House of Representatives at the
2022 general election, the Democratic Caucus is able to seat only 101 members due
to the death of a member-clect, falling short of the 102 members necessary for a
majority.” Id.

21.  That same day, Acting Secretary Chapman rejected the writ of election
issued by then-Speaker Cutler regarding former Representative DelLuca’s seat as
premature. A truc and correct copy of Acting Secrctary Chapman’s December 7,
2022 letter is attached hereto as Exhibit I.

22.  Representative Cutler disputes that Acting Secretary Chapman was
correct in rejecting the writ of election issued by him on November 30, 2022.

ACTION SOUGHT TO BE ENJOINED

23. Representative Cutler asks this Court to preliminary enjoin

Respondents and all government officials employed by Respondents from



effectuating the writs of election issued on December 7, 2022 by Representative
McClinton such that Respondents should not proceed with holding the February 7,
2023 special elections, until the Court can issue a decision on the merits.

STANDARD FOR PRELIMINARY INJUNCTION

24.  The purpose of a preliminary injunction is “to preserve the status quo
and prevent imminent and irreparable harm which might occur before the merits of
the case can be heard and determined.” Berger By and Through Berger v. W.
Jefferson Hill Sch. Dist., 669 A.2d 1084, 1085 (Pa. Cmwlth. 1995).

25. Pursuant to Pennsylvania Rule of Appellate Procedure 1532(a), this
Court, upon application, may issue a preliminary injunction “in the interest of justice
and consistent with the usages and principles of law.” Pa.R.A.P. 1532(a).

26. The requirements for obtaining a preliminary injunction under
Pennsylvania Rule of Appellate Procedure 1532(a) are the same as those for
obtaining a preliminary injunction under Pennsylvania Rule of Civil Procedure
1531, Pa.R.Civ.P. 1531. Com. Ex rel. Pappert v. Coy, 860 A.2d 1201, 1204 (Pa.
Cmwlth. 2004); see also Pennsylvania Rule of Appellate Procedure 106, Pa.R.A.P.
106.

27.  Pennsylvania Rule of Civil Procedure 1531 sets forth the procedural

steps for obtaining a preliminary injunction. Rule 1531 provides that, generally, a



preliminary injunction will not issue until after notice and hearing. Pa.R.Civ.P.
1531.

28.  In addition to the procedural requirements, there are six prerequisites a
moving party must demonstrate to obtain a preliminary injunction, which are as
follows:

(1) the injunction is necessary to prevent immediate and irreparable
harm that cannot be compensated adequately by damages;

(2) greater injury would result from refusing the injunction than from
granting it, and concomitantly, the issuance of an injunction will not
substantially harm other interested parties in the proceedings;

(3) the preliminary injunction will properly restore the parties to their
status as it existed immediately prior to the alleged wrongful conduct;

(4) the party seeking injunctive relief has a clear right to relief and is
likely to prevail on the merits;

(5) the injunction is reasonably suited to abate the offending activity;
and,

(6) the preliminary injunction will not adversely affect the public
interest.

SEIU Healthcare Pa. v. Commonwealth, 104 A.3d 495, 502 (Pa. 2014).
29.  The moving party must establish each prerequisite before a preliminary
injunction can be issued. See Warehime v. Warehime, 860 A.2d 41, 46-47 (Pa.

2004).



REPRESENTATIVE CUTLER HAS A CLEAR RIGHT TO RELIEF
AND IS LIKELY TO PREVAIL ON THE MERITS

30. As set forth more fully in paragraphs 1 through 71 of Representative
Cutler’s Petition for Review, Representative Cutler has a clear right to relief and a
strong likelihood on the merits of his challenge to the validity of the writs of elections
issued on December 7, 2022 by Representative McClinton for the following reasons:

A.  Pursuant to the Pennsylvania Constitution, as well as the Election
Code, the authority to issuc writs of election rests with the presiding
officer of the House of Representatives, which is, in effect, the Speaker
of the House.

B. In the event of a vacancy in the Office of Speaker of the House
of Representatives, the Act of January 10 1968, P.L. 925, authorizes the
Majority Leader to carry out the duties of the Speaker of the House,
including issuing writs of clection.

C.  Representative McClinton is neither the Speaker nor the
Majority Leader of the House of Representatives.

D.  Thus, Representative McClinton issued the writs of election at

issue without constitutional or statutory authority.



REQUEST FOR INJUNCTION

31. Representative Cutler respectfully requests this Court preliminarily
enjoin, pending further order of the Court, Respondents and all government officials
employed by Respondents from effectuating the writs of election issued on
December 7, 2022 by Representative McClinton.

32. A preliminary injunction preventing the effectuation of the writs of
clection at issuc is necessary to prevent a possibly unlawful special clection from
being held, which would cause irreparable harm in several ways, including usurping
Representative Cutler’s authority as Leader of the Republican Caucus of the House
of Representatives and possibly Majority Leader of the House of Representatives,
which gives Representative Cutler the statutory authority to issue writs of elections.

33.  An injunction would also prevent the possible waste of taxpayer
resources by holding a possibly unlawful special election.

34. The deprivation of a constitutional or statutory right constitutes
irreparable harm.

35. The harm caused by the effectuation of the writs of election cannot be

remedied by damages.
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36. Greater injury would result from refusing the injunction than from
granting it because granting the injunction would maintain the status quo.

37. At the same time, granting the injunction would not harm Respondents
because, as noted above, the injunction would simply preserve the status quo that
existed before the writs of election were issued.

38.  Asnoted above, and as set forth more fully in paragraphs 1 through 71
of Representative Cutler’s Petition for Review, Representative Cutler has a clear
right to relief and a strong likelihood on the merits of his challenge to the validity of
the writs of elections issued on December 7, 2022 by Representative McClinton.

39.  The injunction is reasonably suited to abate the offending activity.

40.  The preliminary injunction will not adversely affect the public interest
because, as noted above, the injunction will maintain the status quo while the matter
can be decided on the merits. Furthermore, it will ensure that a lawful special
election takes place for the 3279, 34% and 35" Legislative Districts.

41. Finally, given that DOS and the Board of Elections must begin their
preparations for the February 7, 2023 special elections immediately, Representative
Cutler is filing this Application on an emergency basis.

WHEREFORE, for the reasons set forth above, Representative Cutler
respectfully request this Court preliminary enjoin Respondents and all government

officials employed by Respondents from effectuating the writs of election issued on
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