I'N THE

SUPREME COURT OF PENNSYLVANI A

I N RE: Anrendnent of Rul es : No. 277

of Cvil Procedure CGovern- : Cvil Procedural Rul es

i ng Subpoenas and Di scovery ; Docket No. 5
ORDER

PER CURI AM

AND NOW this 7th day of April, 1997, the Pennsyl vania Rul es

of Givil Procedure are anended as follows:

1. Rul es 234.1, 234.2, 234.4 and 234.6 governi ng subpoenas
are anended to read as attached hereto.

2. Rul es 4006(b) and 4007.1(d) governing discovery are
amended to read as attached hereto.

3. Rul e 4009 governi ng production of docunents and things
and entry upon land is rescinded.

3. New Rul e 4009. 1 et seq. governing production of docunents
and things and entry upon |and are pronulgated to read as
attached hereto.

This Order shall be processed in accordance with Pa.R J. A

103(b) and shall be effective July 1, 1997.
NOTE:
Underscored nmaterial is added.

Bracketed material is deleted.
Rules new in their entirety are not underscored.



Rul e 234. 1. Subpoena to Attend and Testify
(a)

NOTE: See Discovery Rule 4009.1 et
seq. for a request upon a party and a
subpoena upon a person not a party for
t he production of documents and things
other than at a deposition or a trial.

Rul e 234. 2. Subpoena. |ssuance. Service. Conpliance.

Fees. Prisoners[. Fees]

(b) A copy of the subpoena may be served upon any person
within the Commonweal th by a conpetent adult
(1) in the manner prescribed by Rule 402(a);
(2) by any form of mail requiring a return receipt,
postage prepaid, restricted delivery. Service is conplete

upon delivery of the mail to the [defendant] person subpoenaed

or any of the persons referred to in Rule 402(a)(2). The
return receipt may be signed by the [defendant] person

subpoenaed or any of such persons; or

(3) by ordinary mail. The nail shall contain two copies
of the Notice and Acknow edgnent prescribed by Rule 234.9 and
a sel f-addressed stanped envel ope.

NOTE: A subpoena served by ordinary
mail is not enforceable wunless the

W t ness acknow edges having received it.
See Rule 234.5(a).






Rul e 234.4. Subpoena. Notice to Attend. Notice to Produce.

Rel i ef From Conpliance. Mdtion to Quash

(b) A notion to quash a subpoena, notice to attend or notice
to produce may be filed by a party, [or] by the person served or by

any other person wth sufficient interest. After hearing, the

court may nmeke an order to protect a party, [or] witness or other
person from unreasonabl e annoyance, enbarrassnent, oppression,

bur den or expense.

Rul e 234. 6. Form of Subpoena

A subpoena issued pursuant to Rule 234.1 shall be substantial -

ly in the follow ng form
Commonweal t h of Pennsyl vani a

County of

(Caption)
SUBPOENA TO ATTEND AND TESTI FY

To
(Name(s) of Wtness(es))
1. You are ordered by the Court to conme to
(Specify Courtroom or other place)
at , Pennsyl vani a, on at o' cl ock,

M, to testify on behal f of

in the above case, and to remain until excused.



2. And bring with you the foll ow ng:

If you fail to attend or to produce the docunents or things
required by this subpoena, you nmay be subject to the sanctions
authorized by Rule 234.5 of the Pennsylvania Rules of GCvil
Procedure, including but not limted to costs, attorney fees and

| mpri sonment .

[ 1 ssued] Requested by:

[(State a] Attorney's nane, address,
t el ephone  nunber and identification
nunber)

BY THE COURT,

Dat e:

(Nane of Prothonotary)
Seal of the Court

NOTE: This form of subpoena shall be
used whenever a subpoena is issuable
under Rule 234.1, including hearings in
connection wth depositions and before
arbitrators, masters, comm ssioners, etc.

[If a subpoena for] To require the
production of docunents[, records] or
things [is desired] in addition to testi -
nony, conplete paragraph 2.




Rul e 4006. Answers to Witten Interrogatories by a Party

(a)(1)

(2)

NOTE: Rule [233] 440 requires the
answering party to serve a copy of the
answers upon every party to the action.

(b) Where the answer to an interrogatory nay be derived or
ascertained from the records of the party upon whom the inter-
rogatory has been served or froman exam nation, audit or inspec-
tion of that party's records, or froma conpilation, abstract or
summary based thereon, and the burden of deriving or ascertaining
the answer would be substantially the sane for the party serving
the interrogatory as for the party served, a sufficient answer to
such an interrogatory shall be to specify the records from which
the answer may be derived or ascertained and to afford the party
serving the interrogatory reasonabl e opportunity to exam ne, audit
or inspect those records and to [make] obtain copies, conpila-
tions, abstracts or summaries[, provided that a copy of any com
pilations, abstracts or summaries so nade shall forthwith be

furnished to the party producing the records].



Rul e 4007. 1. Procedure in Deposition by Oral Exam nation

(d) (1) If the person to be examned is a party, the notice

may i nclude a request made in conpliance with Rule 4009.1 et seq,

for the production of docunents and tangi ble things at the taking
of the deposition.

(2) If the person to be examned is not a party, and is to be
served with a subpoena duces tecumto produce designated naterial s,

the notice shall specify the materials to be produced. The nmater-

ials shall be produced at the deposition and not earlier, except

upon the consent of all parties to the action.

Rul e 40009. Production of Docunents and Thi ngs and
Entry For Inspection and O her Purposes

Resci nded.




Production of Docunents and Things and Entry

for Inspection and Qther Activities

Production of Docunents and Thi ngs

CGeneral Provisions

Rul e 40009.

1 Production of Docunents and Thi ngs.
General Provisions

Request Upon a Party

Rul e 40009.

Rul e 40009.

11 Request Upon a Party for Production
of Documents and Thi ngs

12. Answer to Request Upon a Party for
Producti on of Docunments and Thi ngs

Subpoena Upon a Person Not a Party

Rul e 40009.

Rul e 40009.

Rul e 40009.

Rul e 40009.

Rul e 40009.

Rul e 40009.

Rul e 40009.

21. Subpoena Upon a Person Not a Party for
Producti on of Docunents and Thi ngs.
Prior Notice. Qbjections

22. Service of Subpoena

23. Certificate of Conpliance by a Person
Not a Party. Notice of Docunents or
Thi ngs Recei ved

24. Notice of Intent to Serve a Subpoena.
bj ection to Subpoena. Forns

25. Certificate Prerequisite to Service of
Subpoena. Form

26. Subpoena to Produce Docunents or Things.

27. Certificate of Conpliance. Form

Entry Upon Property for Inspection and OQther Activities

Rul e 40009.

Rul e 40009.

Rul e 4009. 33 Motion for Entry Upon Property of a Person

31 Entry Upon Property for Inspection and O her

Activities. Gener al Provi sions

32 Request for Entry Upon Property of a Party
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Not a Party



CGeneral Provisions

Rul e 4009.1 Production of Docunents and Thi ngs.
General Provisions
Any party may serve a request upon a party pursuant to Rul es

4009. 11 and 4009. 12 or a subpoena upon a person not a party pursu-
ant to Rul es 4009. 21 through 4009. 27 to produce and permt the re-
guesting party, or someone acting on the party's behalf, to inspect
and copy any designated docunents (including witings, draw ngs,
graphs, charts, photographs, electronically created data, and other
conpi l ations of data fromwhich informati on can be obtai ned, trans-
| ated, if necessary, by the respondent party or person upon whom
the request or subpoena is served through detection or recovery
devices into reasonably usable form, or to inspect, copy, test or
sanple any tangible things which constitute or contain nmatters
within the scope of Rules 4003.1 through 4003.6 inclusive and which
are in the possession, custody or control of the party or person
upon whom t he request or subpoena is served; and may do so one or
nore tines.

NOTE: These rules do not prevent a court

from entering an order under its conmon

| aw power preserving or protecting a

docunent or thing.

Parties to an action and persons not
parties but served with a subpoena or
request pursuant to these rul es have the
protective and enforcenent provisions of
the discovery rules available to them

See Rul e 4012 governing protective orders

-0-



and Rul e 4019 governing enforcenent and
sanctions for failure to nake di scovery.

The renedy of a protective order is
avai lable to the party to whom a request
is directed to prevent abuse.

These rul es do not preclude (1) the
i ssuance under Rule 234.1 et seq. of a
subpoena or request for the production of
docunents or things at a deposition
pursuant to Rule 4007.1(d) or (2) an
i ndependent action against a person not a

party for production of docunents or
t hi ngs.

Request Upon a Party

Rul e 4009.11. Request Upon a Party for Production of Docunents
and Thi ngs

(a) The request may be served w thout |eave of court upon the
plaintiff after commencenent of the action and upon any other party
with or after service of the original process upon that party.

(b) The request shall set forth in nunbered paragraphs the
itens to be produced either by individual itemor by category, and
describe each itemor category with reasonable particularity. Each
par agraph shall seek only a single item or a single category of
Items. The request shall be prepared in such fashion that suffi-
cient space is provided i mMmedi ately after each paragraph for inser-

tion of the answer.
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Rul e 4009.12. Answer to Request Upon a Party for Production
of Docunments and Thi ngs
(a) The party upon whom the request is served shall wthin
thirty days after the service of the request

(1) serve an answer including objections to each
nunber ed paragraph in the request, and

(2) produce or nake available to the party submtting
the request those docunents and things described in the
request to which there is no objection.

(i) Were the docunents may be identified only
after review of a larger group of docunents, and the
burden of identifying the docunents would be substan-
tially the sane for the party serving the request as for
the party served, the party served may afford the party
serving the request reasonable opportunity to identify
t he docunents, to exami ne or inspect themand to obtain
copi es.

(b) The answer shall be in the form of a paragraph-by-
par agr aph response whi ch shal

(1) identify all docunents or things produced or nade
avai | abl e;

(2) identify all docunents or things not produced or
made avail able because of the objection that they are not
within the scope of perm ssible discovery under Rule 4003.2
t hrough Rul e 4003.6 inclusive and Rule 4011(c). Docunents or
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things not produced shall be identified with reasonable
particularity together with the basis for non-production;

(3) specify a larger group of documents or things
fromwhi ch the docunents or things to be produced or nade

avail able may be identified as provided by subdivision
(a)(2)(i);

(4) object to the request on the grounds set forth in
Rul e 4011(a), (b), and (e) or on the ground that the request
does not neet the requirenents of Rule 4009.11;

(5) state that after reasonable investigation, it has
been determ ned that there are no docunents responsive to the
request.

NOTE: The party who is requested to
produce docunents or things is encouraged
to identify the docunents or things pro-
duced and the documents or things wth-
hel d through a system of nunbering. The
party producing the docunents and things
and the party receiving them are encour-
aged to keep a current |ist of the docu-
ments and things produced and w thheld
based on the nunbering system This pro-
cedure wll assist the court in resolving
di sputes arising out of production of
docunents.

Ordinarily, each page of a docunent
shoul d receive a separate nunber. How-
ever, a docunment may be assigned a nunber
as a whole if it is bound or if it con-
tains pages which are sequentially num
ber ed.

The court may require nunbering.
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(c) The answer shall be signed and verified by the party
making it and signed also by the attorney making an objection if
one is set forth.

(d) If a request is reasonably susceptible to one construc-
tion under which docunents sought to be produced are within the
scope of the request and another construction under which the
docunents are outside the scope of the request, the answering party
shall either produce the docunents or identify with reasonable
particularity the docunents not produced together with the basis

for non-production.

Subpoena Upon a Person Not a Party

Rul e 4009.21. Subpoena Upon a Person Not a Party for Production
of Docunents and Things. Prior Notice. Cbjections
(a) A party seeking production froma person not a party to
the action shall give witten notice to every other party of the
intent to serve a subpoena at | east twenty days before the date of
service. A copy of the subpoena proposed to be served shall be
attached to the notice.

NOTE: For the form of the witten
notice, see Rule 4009. 24(a).

(b) The witten notice shall not be given to the person naned

I n the subpoena.
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(c) Any party may object to the subpoena by filing of record
witten objections and serving a copy of the objections upon every
ot her party to the action.

NOTE: For the form of the objections,
see Rul e 4009. 24(b).
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The requirenent of filing with the pro-
t honotary the objections under this rule and
the certificate under Rul e 4009.23(a) provides
a nore formal procedure for the participation
of a person not a party in the discovery
process.

(d)(1) | f objections are received by the party intending to
serve the subpoena prior to its service, the subpoena shall not be
served. The court upon notion shall rule upon the objections and
enter an appropriate order.

NOTE: Subdivision (a) of this rule
provi des a twenty-day notice period dur-
ing which a subpoena may not be served.

(2) |If objections are not received as provided in paragraph
(1), the subpoena nmay be served subject to the right of any party
or interested person to seek a protective order.

NOTE: Rul e 4009.22(a) requires the

filing of a certificate as a prerequisite
to service.

Rul e 4009.22. Service of Subpoena
(a) The party seeking production nmay serve on the person
named in the subpoena a copy of the subpoena only if it is identi-
cal to the subpoena attached to the notice of intent to serve the
subpoena and if the party seeking production has filed of record a
certificate that
(1) the notice of intent to serve a subpoena was nail ed
or delivered to each party at |east twenty days prior to the

date on which the subpoena is sought to be served,
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(2) a copy of the notice of intent, including the pro-
posed subpoena attached to the notice of intent, is attached
to the certificate,

(3) no objection to the subpoena has been received, and

(4) the subpoena which will be served is identical to
t he subpoena which is attached to the notice of intent to
serve the subpoena.

NOTE: For the form of the certifi-
cate, see Rul e 4009. 25.

(b) The subpoena shall be issued as provided by Rul e 234.2(a)
and shall be served in the manner provided by Rule 234.2(b).
NOTE: Rul e 234.2(a) governs the issu-
ance by the prothonotary of a subpoena to
testify. Rul e 234.2(b) governs service
of a subpoena to testify.

For the form of a subpoena to pro-
duce, see Rul e 4009. 26.

Rul e 4009.23. Certificate of Conpliance by a Person Not a Party.
Notice of Docunents or Things Received

(a) The person not a party upon whom the subpoena has been
served shall, in conplying with the subpoena, execute a certificate
of conpliance and deliver it with the docunents or things produced
to the party serving the subpoena within twenty days of service.
A formof certificate to be executed and delivered shall be served
with the subpoena.

NOTE: For the formof the certificate
of conpliance, see Rule 40009. 27.
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The requirenent of filing with the pro-
thonotary the certificate under this rule and
t he obj ections under Rule 4009.21(c) provides
a nore formal procedure for the participation
of a person not a party in the discovery
process.

(b) The party receiving docunents and things pursuant to the
subpoena shall give notice of receipt to every other party to the
action and upon the paynent of reasonable cost shal

(1) furnish a |legible copy of each docunent to any ot her
party who requests a copy and
(2) allow reasonable access to the things to any ot her

party who requests access.

Rul e 4009.24. Notice of Intent to Serve Subpoena.
bj ection to Subpoena. Forns
(a) The witten notice of intent to serve a subpoena required
by Rul e 4009.21(a) shall be substantially in the followi ng form
( CAPTI ON)

NOTI CE OF | NTENT TO SERVE A SUBPCENA TO PRODUCE
DOCUMENTS AND THI NGS FOR DI SCOVERY PURSUANT TO RULE 4009. 21

(party) intends to serve a subpoena identical

to the one that is attached to this notice. You have twenty (20)
days from the date listed below in which to file of record and
serve upon the undersigned an objection to the subpoena. If no
objection is nade the subpoena nmay be served.

Dat e:
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Attorney for
(b) The objection to subpoena required by Rule 4009.21(c)
shall be substantially in the follow ng form
( CAPTI ON)
OBJECTI ONS TO SUBPCENA PURSUANT TO RULE 4009. 21

(party) objects to the proposed subpoena that is

attached to these objections for the following reasons:

Dat e:

Attorney for

Rul e 4009.25. Certificate Prerequisite to Service of Subpoena.
Form
The certificate required by Rul e 4009.22(a) as a prerequisite

to the service of a subpoena shall be substantially in the follow
ing form

( CAPTI ON)

CERTI FI CATE

PREREQUI SI TE TO SERVI CE OF A SUBPCENA
PURSUANT TO RULE 4009. 22

As a prerequisite to service of a subpoena for docunents and

t hi ngs pursuant to Rul e 4009. 22,

(Plaintiff/Defendant)
certifies that
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(1) anotice of intent to serve the subpoena with a copy
of the subpoena attached thereto was nmiled or delivered to
each party at |east twenty days prior to the date on which the
subpoena i s sought to be served,

(2) a copy of the notice of intent, including the pro-
posed subpoena, is attached to this certificate,

(3) no objection to the subpoena has been received, and

(4) the subpoena which will be served is identical
to the subpoena which is attached to the notice of intent
to serve the subpoena.

Dat e:

Attorney for

Rul e 4009. 26. Subpoena to Produce Docunents or Things. Form
A subpoena to produce docunents or things shall be substan-
tially in the following form
( CAPTI ON)

SUBPCENA TO PRODUCE DOCUMENTS OR THI NGS
FOR DI SCOVERY PURSUANT TO RULE 4009. 22

TO:

(Nanme of Person or Entity)
Wthin twenty (20) days after service of this subpoena, you
are ordered by the court to produce the follow ng docunents or

t hi ngs:
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at

(Addr ess)
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You may deliver or nmail |egible copies of the docunents or
produce things requested by this subpoena, together with the
certificate of conpliance, to the party making this request at the
address listed above. You have the right to seek in advance the
reasonabl e cost of preparing the copies or producing the things
sought .

If you fail to produce the docunents or things required by
this subpoena within twenty (20) days after its service, the party
serving this subpoena may seek a court order conpelling you to
conply with it.

This subpoena was issued at the request of the follow ng

per son:
Attorney's Nanme
| dentification Nunber
Addr ess
Tel ephone Nunber
Attorney for
BY THE COURT:
DATE: By

(Prot honot ary)

Seal of the Court
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Rul e 4009.27. Certificate of Conpliance. Form
The certificate of conpliance required by Rule 4009.23(a)
shall be substantially in the follow ng form
( CAPTI ON)
NOTI CE

To (Person Served with Subpoena):

You are required to conplete the following Certificate of
Conmpl i ance when producing docunments or things pursuant to the
Subpoena.

CERTI FI CATE OF COVPLI ANCE
W TH SUBPCENA TO PRODUCE DOCUMENTS OR THI NGS
PURSUANT TO RULE 4009. 23

I, , (person served with subpoena) certify

to the best of ny know edge, information and belief that all docu-
ments or things required to be produced pursuant to the subpoena

I ssued on (date of subpoena) have been produced.

Dat e:

Person served wi th subpoena
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Entry Upon Property for Inspection and

O her Activities

Rul e 4009. 31 Entry Upon Property for Inspection and O her
Activities. General Provisions
Any party nmay serve a request upon a party pursuant to Rule
4009.32 or a notion upon a person not a party pursuant to Rule
4009.33 to permt entry upon designated property in the possession
or control of the party or person upon whomthe request is served
for the purpose of inspecting and nmeasuring, surveying, photograph-
ing, testing, or sanpling the property or any designated object or
operation thereon, within the scope of Rules 4003.1 through 4003.6
i ncl usive.
NOTE: These rules do not prevent a court

from entering an order under its conmon
aw power preserving or protecting

property.

Parties to an action and persons not
parties but served with a subpoena or
request pursuant to these rules have the
protective and enforcenent provisions of
the discovery rules available to them
See Rul e 4012 governing protective orders
and Rule 4019 governing enforcenent and
sanctions for failure to make di scovery.

These rules do not preclude an in-
dependent action against a person not a
party for permssion to enter upon

property.
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Rul e 4009.32. Request for Entry upon Property of a Party

(a) The request may, w thout |eave of court, be served upon
the plaintiff after comrencenent of the action and upon any ot her
party with or after service of the original process upon that
party. The request shall describe with reasonable particularity
the property to be entered and the activities to be perforned.

(b) The party upon whomthe request is served shall allow the
requested entry unless the request is objected to within thirty
days after service of the request, in which event the reasons for
objection shall be stated. If objection is nade to part of a
request, the part shall be specified. The party submtting the
request may nove for an order under Rule 4019(a) with respect to
any objection to or failure to respond to the request or any part
thereof, or any failure to permit entry as requested.

(c) A party may enter upon property one or nore tinmes to
acconplish the activities set forth in the request.

NOTE: The remedy of a protective

order is available to the party to whom
the request is directed to prevent abuse.
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Rul e 4009.33. Modtion for Entry Upon Property of a Person
Not a Party

(a) Anotion to permt entry upon property of a person not a
party shall begin with the notice prescribed by subdivision (c) and
shall describe with reasonable particularity the property to be
entered and the activities to be perforned. The notion shall be
served personally by a conpetent adult in the sane manner as orig-
i nal process. A copy of the notion shall also be served upon al
other parties to the action pursuant to Rul e 440.

NOTE: For general provisions governing
entry upon property, see Rule 4009. 31.

(b) If the person served does not affirmatively consent to
the entry, the notion may be presented to the court. The noving
party shall give the person served not l|less than fifteen days
notice of the presentation of the notion. Upon proof of service of
the notice of the presentation, the court, as it deens appropri ate,
may enter an order permtting or denying the entry or set a date
for a hearing. The order permtting entry shall specify a reason-
able tinme, manner or other condition of entry and of making the
I nspection and perform ng any rel ated acts.

(c) The notice required by subdivision (a) shall be substan-
tially in the follow ng form

( CAPTI ON)
| MPORTANT NOTI CE
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YQU HAVE PROPERTY WH CH THE PARTI ES TO THE ABOVE LAWSUI T W SH

TO ENTER FOR | NSPECTI ON OR OTHER ACTI VI TI ES. THE MOTI ON ATTACHED

TO TH' S NOTI CE ASKS THE COURT FOR AN ORDER ALLOW NG THE ENTRY | NTO

YOUR PROPERTY. I F YOU CONSENT TO THI S ENTRY PLEASE FILL IN THE

ATTACHED FORM  PLEASE CONTACT THE ATTORNEY LI STED BELOW

(Attorney filing the notion)

(Addr ess)

(Tel ephone Nunber)

| F YOU DO NOT CONSENT TO THE ENTRY, YOU HAVE A RIGHT TO A
HEARI NG ON THE MATTER. A DATE FOR PRESENTATI ON OF THE MOTI ON TO
THE COURT WLL BE SET AND THE PARTY FI LING THE MOTION WLL 3 VE YQU
FI FTEEN DAYS NOTI CE OF I TS PRESENTATION. | F YOU DO NOT APPEAR AT
THE PRESENTATION OF THE MOTION, THE COURT NMAY ENTER AN ORDER
ALLOW NG ENTRY.

YOU MAY WSH TO TAKE THI'S NOTI CE TO A LAWER WHO CAN ADVI SE
YOU. | F YOU DO NOT' HAVE A LAWER AND W SH TO OBTAI N ONE, CONTACT

THE FOLLOW NG OFFI CE TO FI ND OQUT WHERE YOU CAN GET LEGAL HELP:

(Name of O fice)

(Address of Ofice)

(Tel ephone Nunber)
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NOTE: The office shall be that
designated by the <court under Rule
1018. 1(c).
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EXPLANATORY COMVENT

Rul e 4009 governing production of documents and things and
entry upon | and has been rescinded and replaced with a new chapter
of rules, Rule 4009.1 et seq. The new chapter is divided into two
parts, one relating to production of docunents and things and the
other relating to entry upon property. Each part is in turn divid-
ed into three sections: first, a general provision describing the
di scovery nethod; second, a provision relating to discovery froma
party to an action; and finally, a provision relating to discovery
froma person not a party.

There are in addition several amendnents to the rul es govern-
i ng subpoenas to appear and testify as well as anendnents to Rule
4006(b) governing answers to witten interrogatories and Rule
4007. 1(d) governing oral depositions.
Production of Docunents and Thi ngs

Production Cenerally

Rul e 4009.1 is a general provision derived from forner Rule
4009(a) (1) and sets forth the paranmeters of production. VWi | e
continuing to provide for a request for production by a party to an
action (Rules 4009.11 and 4009.12), the rule also provides for a
new subpoena for production by a person not a party (Rules 4009. 21
t hrough 40009. 27).

Request Upon a Party for Production

Rul e 4009. 11 governs the formand service of a request upon a
party for production of docunents and things. The request is to be
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in the form of nunbered paragraphs, each of which should request
one item or category of itens described with "reasonable partic-
ularity.” As in the case of witten interrogatories to a party,
the rule requires that sufficient space be "provided i medi ately
after each paragraph for insertion of the answer.”

Rul e 4009. 12 provides for the answer to a request. Subdivi-
sion (a) requires that, within thirty days after service of the
request, the party upon whom the request is served nust serve a
verified answer and “produce or nmake avail abl e those docunents and
things described in the request to which there is no objection.”
Any objections to the request nust be set forth in the answer.
Subdi vision (b) provides specific guidance to the manner of
answering the request while subdivision (c) requires that the
answer be signed and verified.

Rul e 4009.12(a)(2) allows a party to respond by producing a
| arger group of docunents from which the requested docunents may be
i denti fi ed. This provision is simlar to that of Rule 4006(b)
which allows a party to answer a witten interrogatory by producing
records for inspection.

Rul e 4009.12(d) requires that, if a request is subject to a
reasonable interpretation that certain docunments are within the
scope of the request, the party fromwhom production is sought nust
respond to the request and either produce the docunents or "identi-
fy with reasonable particularity the docunents not produced togeth-
er wwth the basis for non-production.”
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Subpoena Upon a Person Not a Party for Production of Docunents
and Thi ngs

The subpoena upon a person not a party for the production of
documents and things under Rules 4009.21 through 4009.27 is new.
Subdi vision (a) of Rule 4009.21 requires that a party who wi shes to
take advantage of this procedure nust give twenty days advance
notice to all other parties of the intention to serve the subpoena.
A copy of the subpoena proposed to be served nmust be attached to
the notice of intent. Under subdivision (b), advance notice is not
given to the person upon whomthe subpoena will be served.

Subdi visions (c) and (d) of Rule 4009.21 govern objections to
the service of the subpoena. Any party nmay object to service of
t he subpoena by filing and serving witten objections. There is a
twenty-day period in which to object during which the subpoena may
not be served. However, the subpoena may not be served even after
the twenty-day period if the objections are received prior to serv-
i ng the subpoena by the party who served the notice of intent. A
protective order is available to the objecting party if the objec-
tions are not tinely received and the subpoena is served.

Rul e 4009. 22 aut hori zes service of the subpoena if it is iden-
tical to the subpoena attached to the notice of intent and if the
party seeking to serve it files the required certificate. Subdi-
visions (a) and (b) of Rule 234.2 governing issuance and servi ce of
t he subpoena to attend and testify are incorporated by reference

into the rule.
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Rul e 4009. 23(a) provides for the person upon whomthe subpoena
has been served to execute a certificate of conpliance. Subdivi-
sion (b) of the rule provides for the party who has received
docunents or things to give notice to other parties of their
recei pt and, upon request and paynent of reasonable costs, to
provi de copi es of docunments or reasonable access to things.

Rul es 4009. 24 through 4009. 27 provi de several forns, including
the formof notice of intention to serve a subpoena and the form of
t he subpoena itself.

A conform ng anendnent has been nmade to Rul e 4007.1(d) govern-
i ng production of docunments and things in connection with a deposi -
tion. The person who is not a party and who has been subpoenaed to
produce docunents or things at a deposition is prohibited from pro-
ducing themearlier than at the tinme of the deposition except upon
the consent of all parties. This provision together with the no-
tice provision of new Rul e 4009. 21 ensures a period of notice and
the opportunity to object whether the nmethod of production is by
subpoena to produce or a subpoena to attend and testify.

Entry Upon Property for Inspection and O her Activities

General Provisions

Rul e 4009.31 is derived fromformer Rule 4009(a)(2) and de-
scribes the entry upon property. |In addition to providing for a
request for entry upon property of a party to an action (Rule
4009. 32), the new rule also provides for a notion for entry upon
the property of a person not a party (Rule 4009. 33).
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Request for Entry Upon Property of a Party

Rul e 4009. 32 provides that the request must "describe with
reasonabl e particularity the property to be entered and the activ-
ities to be perforned.” The party served nust permt the requested
entry or object within thirty days after service of the request.
The enforcenent provisions of Rule 4019(a) are available wth
respect to an objection, a failure to respond or a failure to
permt the requested entry.

The party requesting entry may enter "one or nore tinmes to
acconplish the activities set forth in the request.” A note
advi ses that abuse may be prevented by means of a protective order.

Motion for Entry Upon Property of a Person Not a Party

Rul e 4009. 33 governs three aspects of procedure upon a notion
for entry upon property of a person not a party. First, subdivi-
sion (a) requires that the notion begin with the formof "Inportant
Noti ce" prescribed by subdivision (c). Second, subdivision (a)
al so requires service of the notion upon both the person not a
party whose property is to be entered and all other parties to the
action. Finally, subdivision (b) provides for notice of presenta-
tion of the notion to the court when the person does not affirnma-
tively consent to the entry.

Addi ti onal Revisions
The foll ow ng anendnents have been nade to Rule 234.1 et seq.

gover ni ng subpoenas:
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1. The title of Rule 234.1 has been revised to read " Sub-
poena to Attend and Testify." A note has been added to Rule
234.1(a) calling attention to Rule 4009.1 et seq. providing for
production of docunents and things by request or subpoena inde-
pendently of a deposition or trial.

2. Rul e 234.2(b) has been anended by substituting the words
“person subpoenaed” in place of “defendant.”

3. Rul e 234.4(b) has been anended to nake clear that a
“person with sufficient interest” as well as a party or person
served may nove to quash a subpoena, notice to defend or notice to
pr oduce.

4, The form of subpoena provided by Rule 234.6 has been
anmended by adding the title "Subpoena to Attend and Testify", thus
di stinguishing it froma subpoena to produce under Rule 4009. 21.

5. Di scovery Rul e 4006(b) has been revised to provide that,
if an interrogatory is answered by specifying records from which
the answer nmay be derived, the party exam ning or inspecting the
records may “obtain copies” of the records provided. The party
answering the interrogatory by specifying records is no |onger
entitled to conpilations, abstracts or summaries which may be
described as the work product of the party exam ning or inspecting
the records.

By the Gvil Procedural
Rul es Comm ttee,

Edwin L. Klett
Chai r nan
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