N THE

SUPREME COURT OF PENNSYLVANI A

I N RE: Pronul gati on of
No. 268
Rules of G vil Procedure
Cvil Procedural Rules
3276 through 3291 Govern-
Docket No. 5
i ng Deficiency Judgnents

ORDER

PER CURI AM

AND NOW this 6th day of Decenber, 1996, Rules of Givil
Procedure 3276 through 3291 governing Deficiency Judgnents are
pronul gated to read as attached hereto.

This Order shall be processed in accordance with Pa.R J. A

103(b) and shall be effective January 1, 1997.
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CGeneral Provisions

Rul e 3276. Scope

The rules of this chapter govern proceedings pursuant to
Section 8103 of the Judicial Code, 42 Pa.C.S. § 8103, relating to
defici ency judgnents.

NOTE: Section 8103(a) of the Judicial
Code provides for a petition to fix the
fair market value of real property sold
i n execution proceedi ngs where the price
for the property sold is not sufficient
to satisfy the anount of the judgnent,
interest and costs and the judgnent
creditor seeks to collect the balance
due.

Section 8103(d) provides for a
petition to have the judgnent nmarked
satisfied, released and di scharged when
the judgnment creditor has not initiated a
tinmely proceedi ng under Section 8103(a).

Rul es 3276 - 3280 are general provi-
sions applicable to both types of peti-
tions. Rul es 3281 - 3286 are special
rules applicable to petitions under
Section 8103(a) while Rules 3287 - 3291
apply to petitions under Section 8103(d).



Rul e 3277. Definitions

As used in this chapter,

"judgnment” means any judgnent which is subject to the provi-
sions of Section 8103 of the Judicial Code and includes a judgnment
de terris, a judgnment in remand a judgnment in personam

NOTE: The inclusion of judgnents de
terris, in rem and in personamis in-
tended to inplenment Section 8103(a) of
t he Deficiency Judgnent Law which pro-
vides that the "petition shall be filed
as a supplenentary proceeding in the
matter in which the judgnent was enter-
ed.” This changes the practice under
prior case |aw which did not permt the
filing of the proceedi ng supplenentary to
a matter in which the judgnent obtained
was not in personam

The bringing of a deficiency judg-
ment proceeding supplenentary to an
action in remor de terris such as nort-
gage foreclosure does not change the
character of the action as in rem or de
terris. See Rule 3286.
"judgnent creditor” neans the hol der of a judgnent as defined
by this rule;
"prior lien anmounts" neans the anmounts of any prior liens,
costs, taxes and rnunicipal clainms not discharged by the sale, and

the amounts of any such itens paid at distribution on the sale.

Rul e 3278. Venue. Suppl enmentary Proceedi ng



The proceeding shall be brought in the county in which the
real property which is sold is |ocated as a suppl enmental proceedi ng

in the execution proceeding in that county.



Rul e 3279. Commencenent. Petition
(a) The proceeding shall be conmmenced by filing a petition
whi ch shall begin with the notice to defend and set forth the
avernments required by Rule 3282 or Rule 3288.
(b) The petition shall contain a caption setting forth
(1) the docket nunber of the execution proceedings in
whi ch the real property was sold, and
(2) the nanes of all petitioners and respondents.

NOTE: See Rul es 3281 and 3287 govern-
ing parties to the proceeding.

(c) The petition shall be verified and divided into para-
graphs nunbered consecutively. Each paragraph shall contain as far

as practicable only one material allegation.

Rul e 3280. Answer

(a) Except as provided by subdivision (b), an answer to a
petition which contains a notice to defend shall be filed wthin
twenty days after service of the petition.

(b) A respondent served outside the United States shall have
sixty days from service of the petition within which to file an
answer .

(c) The answer to a petition shall be divided into para-
graphs, nunbered consecutively, corresponding to the nunbered

paragraphs of the petition.






Proceedi ngs under Section 8103(a) to Fix Fair Market

Val ue of Real Property Sold

Rul e 3281. Parties

(a) The petition shall nane the judgnent «creditor as
petitioner.

(b) The petition shall nane as respondent any debtor,

obl i gor, guarantor, nortgagor, and any other person directly or

indirectly liable to the judgnent creditor for the paynment of the

debt, and any owner of the property affected thereby.

Rul e 3282. Petition. Avernents. Notice to Defend
(a) The petition shall set forth:

(1) the nane and address of the judgnent creditor,

(2) the nane and | ast known address of each respondent,

(3) a statenent that the petition is filed pursuant to

Section 8103(a) of the Judicial Code,

(4) the court and nunber of the execution proceedings,

the original judgnent and any judgnment obtained by transfer,

(5) the date that the property was sold by the sheriff

and the date that the sheriff's deed was executed and

acknow edged,

(6) a description of the real property and its |ocation,

(7) the fair market value of the real property,
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(8 a description of all prior lien amounts if the
petitioner desires credit for such anpbunts, and

(9) a request that the court fix the fair market val ue
of the real property at the value set forth in the petition
and that the court determne any prior lien anmounts as set
forth in the petition.

(b) The petition shall begin with a notice to defend substan-
tially in the followi ng form

( CAPTI ON)
NOTI CE TO DEFEND
To the Respondent(s):

You have been sued in court. The petition set forth in the
foll ow ng pages requests the court to determ ne the anount which
should be credited against any liability you may have to the
petitioner as a result of the purchase by the petitioner at an
execution sale of the real property described in the petition. |If
you w sh to defend against the petition, you nust take action
within twenty (20) days after this petition and notice are served
upon you, by entering a witten appearance personally or by
attorney and filing in witing with the court your defenses or
obj ections to the matters set forth in the petition. You are
warned that if you fail to do so, the case may proceed w thout you
and a judgnent may be entered against you by the court wthout
further notice for any claimor relief requested by the petitioner.
You nmay | ose noney or property or other rights inportant to you.
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YQU SHOULD TAKE TH S PAPER TO YOUR LAWER AT ONCE. | F YOQU DO
NOT HAVE A LAWER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFI CE SET FORTH BELOW TO FI ND QUT WHERE YOU CAN GET LEGAL HELP.

(Nare)

(Addr ess)

(Tel ephone Nunber)

NOTE: The office shall be designated
by the court under Rule 1018.1(c).

Rul e 3283. Service
The petition shall be served
(1) upon a respondent who is a defendant in the judgnent
who has entered an appearance, by the petitioner in the manner
provi ded by Rul e 440, and
(2) upon any other respondent
(i) Dby the sheriff or a conpetent adult who is not
a party to the action in the manner prescribed by Rule
402(a) for service of original process, or
(i1) by the petitioner mailing a copy in the manner
prescri bed by Rule 403, or
(i) if service cannot be nmade as provided in
subparagraphs (i) or (ii), pursuant to special order of
court as prescribed by Rule 430.
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(b) The person serving the petition shall file a return of

service as provided by Rul e 405.

Rul e 3284. Order Upon Default or Adm ssion
The court shall, wi thout further notice or hearing, enter an
order determning the fair market value of the real property to be
the value alleged in the petition and determning the prior lien
amounts to be in the ambunts alleged in the petition if
(1) no answer is filed within the required tinme to a
petition which contains a notice to defend and notice has been
given as provided by Rule 237.1 et seq., or
(2) an answer is filed which does not deny the
allegations in the petition as to the fair market value or the

prior |lien amounts.

Rul e 3285. Tri al
If an answer is filed which denies the allegations in the
petition as to the fair market value or the prior |lien amounts, the
trial shall be limted to those two i ssues which shall be heard by
a judge sitting without a jury in accordance with Rule 1038.
NOTE: Rul es 206.4 through 206.7 gov-

erning petitions and answers do not apply
to a petition subject to these rules.
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Rul e 3286. Order. Effect
(a) The order of the court, whether upon default, adm ssion
or after trial, determning the fair market value of the real prop-
erty and of the prior lien anmounts shall release the respondents
named and served to the extent of the fair market val ue so deter-
mned | ess the prior |lien anmounts.
NOTE: Section 8103(c)(2) of the Judi-
cial Code provides for a decree to be
entered "directing the judgnent creditor
to file release of the debtors, obligors,
guarantors or any other persons directly
or indirectly liable for the debts, to
the extent of the fair value so fixed".
(b) No order entered in a proceeding pursuant to these rules
shall determne or be deened to have determ ned whether any

respondent is personally liable to the petitioner.
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Rul e

Rul e

Proceedi ngs under Section 8103(d) to Mark Judgnent

Sati sfied, Released and Di scharged

3287. Parti es

The petition shall nane the judgnent creditor as a respondent.

3288. Petition. Avernments. Notice to Defend
(a) The petition shall set forth:

(1) the nane and address of the petitioner,

(2) the nane and | ast known address of each respondent,

(3) a statenent that the petition is filed pursuant to
Section 8103(d) of the Judicial Code,

(4) the court and nunber of the execution proceedings,
the original judgnent and any judgnment obtained by transfer,

(5 a statement that the real property was sold,
directly or indirectly, to the judgnent creditor in the
execution proceedi ngs,

(6) the date that the property was sold by the sheriff
and the date that the sheriff's deed was executed and acknow-
| edged,

(7) a statenent that no petition under Section 8103(a)
of the Judicial Code has been filed within six nonths after

the sale, and
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(8) a request that the court direct the prothonotary to
mar k the judgnent satisfied, rel eased and di scharged.

(b) The petition shall begin with a notice to defend substan-
tially in the following form

( CAPTI ON)
NOTI CE TO DEFEND
To the Respondent(s):

You have been sued in court. The petition set forth in the
foll owi ng pages requests the court to direct the prothonotary to
mark the judgnent held by you against the petitioner satisfied,
rel eased and di scharged as a result of your alleged failure to file
a tinely petition to fix the fair market value of real property
purchased directly or indirectly by you at an execution sale. |If
you wi sh to defend against the petition, you nust take action wth-
in twenty (20) days after this petition and notice are served upon
you, by entering a witten appearance personally or by attorney and
filing in witing wwth the court your defenses or objections to the
matters set forth in the petition. You are warned that if you fail
to do so, the case may proceed w thout you and a judgnment nmay be
entered against you by the court without further notice for any
claimor relief requested by the petitioner. You may | ose noney or
property or other rights inportant to you.

YOU SHOULD TAKE TH S PAPER TO YOUR LAWYER AT ONCE. | F YOU DO
NOT HAVE A LAWER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE
OFFI CE SET FORTH BELOW TO FI ND QUT WHERE YOU CAN GET LEGAL HELP.
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(Nare)

(Addr ess)

(Tel ephone Nunber)

NOTE: The office shall be designated
by the court under Rule 1018.1(c).

Rul e 3289. Service
(a) The petition shall be served in the manner provided by
Rul e 440.

(b) Proof of service shall be as provided by Rule 405.

Rul e 3290. Order Upon Default or Adm ssion
The court shall, w thout further notice or hearing, enter an
order directing the prothonotary to mark the judgnent satisfied,
rel eased and discharged if
(1) no answer is filed within the required tinme to a
petition which contains a notice to defend and notice has been
given as provided by Rule 237.1 et seq., or
(2) an answer is filed which does not deny the
all egations in the petition that the judgnent creditor has
purchased, directly or indirectly, the real property sold in
an execution sale on the judgnent creditor's judgnment and has
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failed to file atinely petition to fix the fair market val ue
of the real property under Section 8103(a) of the Judicial
Code.
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Rul e 3291. Tri al
If an answer is filed which denies the allegations in the
petition, the trial shall be by a judge sitting without a jury in
accordance with Rule 1038.
NOTE: Rul es 206.4 through 206.7 gov-

erning petitions and answers do not apply
to a petition subject to these rules.
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EXPLANATORY COMVENT

The new rul es governing deficiency judgment proceedi ngs accont
plish two objectives. First, they supply a procedure |acking since
the repeal by the Judiciary Act Repealer Act (JARA)! in 1978 of the
Defici ency Judgnent Act? of 1941. Second, they provide for the
filing of a proceeding to fix the fair market value of real prop-
erty sold as a supplenent to the action in which the judgnment was
entered, thereby elimnating a procedural difficulty which has been
termed the "deficiency judgnent trap.”
l. The New Procedure

In 1978 the Deficiency Judgnent Act of 1941 was repeal ed and
repl aced by a new provision, Section 8103 of the Judicial Code.?
The Code provision elimnated nuch of the procedure in the fornmer
statute and nade specific nention of matters which woul d be govern-
ed by general rules. The new rul es conpl enent the Code provision.

Section 8103 of the Judicial Code contenplates two petitions.
One is a petition under subsection (a) by the judgnent creditor to
fix the fair market value of the real property sold on execution.
The other is a petition under subsection (d) to have the judgnent
mar ked satisfied when the judgnent creditor has failed to tinely
file a petitionto fix the fair market value of the real property.

As the note to Rule 3276 indicates, the new rules are drafted
around these two petitions. The first five rules, Rules 3276
t hrough 3280, are general provisions applicable to both petitions
under the Code. They govern the scope of the rules, definitions,
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venue of the proceeding, comrencenent by petition and the fornmal
requi renents of the petition and answer.

The second group of six rules, Rules 3281 through 3286, are
rul es which apply to the petition to fix the fair market val ue of
real property sold under Section 8103(a) of the Judicial Code.
They specify the parties to the proceeding, the avernents to be set
forth in the petition and a notice to defend, the manner of serving
of the petition, the order to be entered upon default or adm ssion,
the trial of the matter and the eventual order and its effect.

The final group of five rules, Rules 3287 through 3291, apply
to the petition to mark the judgnent satisfied, rel eased and dis-
charged under Section 8103(d) of the Judicial Code. These rules
parallel the rules just nmentioned, prescribing the parties to the
proceedi ng, the avernents to be set forth in the petition and a
notice to defend, the manner of serving of the petition, the order
to be entered upon default or admssion and the trial of the
matter.

1. Supplenmentary Proceeding

Section 8103(a) of the Judicial Code provides that the "peti-
tion shall be filed as a supplenentary proceeding in the matter in
whi ch the judgnent was entered."” It has been held, however, that
t he proceeding may not be brought as a supplenent to an action of
nmort gage foreclosure, an action de terris.* Rather, the proceeding
must be brought in connection with an action in personam The
inability to bring a proceeding supplenentary to an action of
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nortgage foreclosure, coupled with the tine constriction of a six-
nonth period followi ng the sale of the collateral in which to bring
the proceeding,® has created difficulties for the practitioner.

The rul es renove the inpedinment to bringing a deficiency judg-
ment proceedi ng suppl enentary to an action of nortgage forecl osure.
First, Rule 3277 defines judgnent as "any judgnment which is subject
to the provisions of Section 8103 of the Judicial Code and includes
a judgnent de terris, a judgnent in remand a judgnment in person-
am" Second, Rule 3278 provides that the "proceeding shall be
brought in the county in which the real property which is sold is
| ocated as a suppl enmental proceeding in the execution proceeding in
that county." Thus, in an action of nortgage foreclosure, an
action de terris, the petition to fix the fair nmarket value "shall"
be filed following the sale of the real property as a suppl enentary
proceedi ng in the execution proceeding.

In allowing a deficiency judgment proceeding to be brought
suppl enentary to an action de terris or in rem the character of
the action is not altered. As Rule 3286(b) states, the deficiency
judgment proceeding nmerely fixes the fair market val ue of the real
property sold and does not inpose personal Iliability on any
respondent.

BY THE Cl VI L PROCEDURAL
RULES COWM TTEE

EDWN L. KLETT
CHAI RVAN
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NOTES

Section 2(a)[1227] of the Act of April 28, 1978, P.L. 202, No.
53, 42 P.S. § 20002(a)[ 1227].

Act of July 16, 1941, P.L. 400, No. 151, 12 P.S. 8§ 2621.1 et
seq. (Repeal ed).

42 Pa.C. S. § 8103.

McDowel | Nat. Bank of Sharon v. Stupka, 310 Pa. Superior Ct.
143, 456 A. 2d 540 (1983).

Section 5522(b)(2) of the Judicial Code, 42 Pa.C S. 8§
5522(b) (2).
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