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L. STATEMENT OF JURISDICTION

As set forth in Appellants’ Jurisdictional Statement, this Court has subject matter
jurisdiction under 42 Pa. C.S. § \723(a) and Pa.R.A.P. 1101 over the appeal of the Pennsylvania
Public Utility Commission and Chairman Robert F. Powelson (collectively, “the Commission™),
as well as the Pennsylvania Department of Environmental Protection and Secretary Michael L.
Krancer (collectively, “the Department”).

I1. ORDERS OR OTHER DETERMINATIONS IN QUESTION

The text of the order from which the Commission and the Department seek review is as
follows:
ORDER

AND NOW, this 26th day of July, 2012, the preliminary objections filed
by the Commonwealth to Counts IV, V, VI, VII, IX, X, XI and XII are sustained
and those Counts are dismissed. The preliminary objections to Counts I, II, III
and VIII are overruled.

Petitioners’ motion for summary relief as to Counts I, II, and III is granted.
S8 P.S. §3304 [sic] is declared unconstitutional, null and void. The
Commonwealth is permanently enjoined from enforcing its provisions. Other
than 58 Pa. C.S. §3301 through §3303 which remain in full force and effect, the
remaining provisions of Chapter 33 that enforce 58 Pa. C.S. §3304 are similarly
enjoined.

Petitioners” motion for summary relief as to Count VIII is granted and
Section 3215(b)(4) is declared null and void.

The cross-motions for summary relief filed by the Pennsylvania Public
Utility Commission and Robert F. Powelson in his Official Capacity as Chairman
of the Public Utility Commission and by the Department of Environmental
Protection and Michael L. Krancer in his Official Capacity as Secretary of the
Department of Environmental Protection are denied.

/s/
DAN PELLEGRINI, President Judge




A copy of the July 26, 2012 en banc order and supporting/dissenting opinions, as amended by
order of July 31, are attached hereto as Exhibit A.' The slip opinions are presently reported as:

Robinson Township v. Commonwealth, __ A.3d , 2012 WL 3030277 (Pa. Cmwlth. 2012).

Sections 3304 and 3215, 58 Pa. C.S. §8§ 3304, 3215, are attached as Exhibits B and C.

III. STATEMENT OF THE SCOPE OF REVIEW AND STANDARD OF REVIEW

This appeal concerns the constitutionality of portions of Act 13 of 2012. As such, the

scope of review is plenary and the standard of review is de novo. Konidaris v. Portnoff Law

Assocs., Ltd., 598 Pa. 55, 69, 953 A.2d 1231, 1239 (2008). Or, as this Court has otherwise

observed in this context, the standard of review is “exacting™:

A statute will be found unconstitutional only if it “clearly, palpably and plainly”
violates constitutional rights. Under well-settled principles of law, there is a
strong presumption that legislative enactments do not violate the constitution.
Further, there is a heavy burden of persuasion upon one who questions the
constitutionality of an Act.

Com. v. MacPherson, 561 Pa. 571, 580, 752 A.2d 384, 388 (2000) (internal citations omitted).

Because the presumption of constitutionality must be given real effect, a lower court’s mere

citation to it is not enough. See Reichley by Wall v. N. Penn Sch. Dist., 533 Pa. 519, 528, 626

A.2d 123, 128 (1993) (reversing lower court ruling that statute was unconstitutional even though
lower court “duly recited” review standards and “purported to apply them”; finding challengers

did not meet “heavy burden” to show enactment was unconstitutional).

! The original opinion was amended to correct the text of a footnote in the dissenting opinion.
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IV.

STATEMENT OF THE QUESTIONS INVOLVED

1. Did the Commonwealth Court err in overruling Appellants’ preliminary
objections and granting Appellees’ motion for summary relief as to Counts I, IT and III of
Appellees’ Petition for Review, where Act 13 does not violate principles of substantive
due process under Art. I, § 1 of the Pennsylvania Constitution or the Fourteenth
Amendment to the United States Constitution because it has a rational basis, constitutes a
proper exercise of the police powers, and does not unconstitutionally impact local land
use planning?

Commonwealth Court answer: no.

2. Did the Commonwealth Court err in overruling Appellants’ preliminary
objections and granting Appellees’ motion for summary relief as to Count VIII of
Appellees’ Petition for Review, where Act 13 does not violate Art. II, § 1 of the
Pennsylvania Constitution because it provides sufficient guidance to the Department of
Environmental Protection as to when to grant a waiver from the setback requirements
established by the General Assembly for oil and gas wells from the waters of the
Commonwealth?

Commonwealth Court answer: no.

3. Did the Commonwealth Court err in concluding that the claims raised in
Appellees’ Petition for Review are justiciable?

Commonwealth Court answer: no.

4, Did the Commonwealth Court err in concluding that the claims raised in
Appellees’ Petition for Review are ripe?

Commonwealth Court answer: no.



V. STATEMENT OF THE CASE
A. Form of Action and Procedural History

This is a civil action in which the Appellees (hereafter, “the Municipalities”)” seek to
enjoin and declare unconstitutional parts of Act 13 of 2012, 58 Pa. C.S. §§ 2301-3504, which
amends the Oil and Gas Act (Title 58). On February 14, 2012, the Governor signed Act 13 into
law. On March 29, 2012, the Municipalities filed a fourteen count petition for review in the
Commonwealth Court’s original jurisdiction, challenging the constitutionality of Act 13 and
seeking injunctive relief to restrain its enforcement. On April 3, 2012, the Municipalities filed a
motion requesting that the court enter a preliminary injunction enjoining certain portions of
Act 13 from becoming effective. A single judge of the Commonwealth Court, by order dated
April 11, 2012, granted limited injunctive relief. The Commission and the Department appealed
that decision to this Court, which is docketed at 40 MAP 2012. The Commonwealth and the
Attorney General also appealed. See 37 MAP 2012.

Subsequent to the preliminary injunction proceedings, the Commonwealth Court ordered
expedited briefing on the petition for review. In response, the Commission and the Department,
joined by the Commonwealth of Pennsylvania, the Office of Attorney General, and Attorney

General Linda L. Kelly, filed preliminary objections to each count of the petition.” The

? Appellees are Robinson Township; Brian Coppola, individually and in his official capacity as
Supervisor of Robinson Township; Township of Nockamixon, Township of South Fayette,
Peters Township; David M. Ball, individually and in his official capacity as Councilman of
Peters Township; Township of Cecil, Mount Pleasant Township, Borough of Yardley, Delaware
Riverkeeper Network; Maya Van Rossum; and Mehernosh Khan, M.D.

? The Commonwealth of Pennsylvania and the Attorney General acted in concert with the
Commission and the Department throughout the Commonwealth Court proceedings, and the
Commonwealth and the Attorney General have filed an appeal with this Court substantially
similar to the appeal of the Commission and the Department. See No. 64 MAP 2012. Thus,
unless indicated otherwise, references in this brief to actions of the Commission and the

4



Municipalities then filed a “motion for summary judgment,” which the Commonwealth Court
later deemed an application for summary relief per Pa.R.A.P. 1532(b). The Commission and the
Department cross-filed for summary relief.

On June 6, 2012, an en banc panel of the Commonwealth Court heard oral argument on
the preliminary objections, the application for summary relief, and the cross-application for
summary relief. A divided Commonwealth Court entered an opinion and order on July 26, 2012,
as follows: (1) by a unanimous vote, sustaining the Commission’s and the Department’s
preliminary objections as to Counts IV, V, VI, VII, IX, X, XI and XII of the petition for review;
(2) by a 4-3 vote, granting the Municipalities’ motion for summary relief as to Counts I, I and
I11, and overruling the Preliminary Objections to the same Counts; (3) by a unanimous vote,
granting the Municipalities’ motion for summary relief as to Count VIII of the petition; and
(4) by a unanimous vote, denying the Commission’s and the Department’s cross-application for
summary relief in its entirety. The majority opinion notes that the Hon. Mary Hannah Leavitt
(one of thé nine commissioned judges of Commonwealth Court) did not participate in the
decision. The first footnote to the opinion notes that the case was decided under Commonwealth
Court Internal Operating Procedure § 256(b).* As such, it appears the Hon. Renee Cohn

Jubelirer—the sole participating commissioned Commonwealth Court judge detached from the

Department are intended implicitly to note similar action by the Commonwealth and the
Attorney General.

* Pa. Cmwlth. LO.P. § 256(b):

When there exists a vacancy or a recusal among the commissioned judges that
results in an even number of commissioned judges voting on a circulating panel
opinion or en banc opinion, and when the vote of all participating commissioned
judges results in a tie, the opinion shall be filed as circulated. The opinion shall
contain a footnote on the first page indicating that the opinion is filed pursuant to
this paragraph. Unless there is a majority vote of the participating commissioned
judges to publish, the opinion shall not be published.

5



en banc panel—agreed at least with the result advocated by the dissenting judges regarding
Counts I, IT and III, yielding in effect a 4-4 vote of the court’s participating active judges as to
those Counts.

On July 27, the Commission and the Department initiated this appeal. The
Commonwealth and the Attorney General also appealed to this Court. See No. 64 MAP 2012.
By order dated July 31, the Commonwealth Court issued an amended opinion, which corrected a
footnote in the dissenting opinion.

On August 2, 2012, the Municipalities filed an application to lift the automatic
supersedeas entered as a result of the appeals of the Commission, the Department, the
Commonwealth and the Attorney General. After oral argument on the application, by order
dated August 15, 2012, the Commonwealth Court granted the application in part, by lifting the
stay of the July 26 order as to Counts I-III, and denying the application in part, by leaving in
place the stay of the July 26 order as to Count VIII.

On August 24, 2012, the Municipalities filed Notices of Appeal, thereby cross-appealing
the Commonwealth Court’s final order dismissing Counts IV, V, VI, VII, IX, X, XI and XII of
the petition for review. See 72 MAP 2012 & 73 MAP 2012.

B. Statement of Prior Determinations

On April 11, 2012, a single judge of the Commonwealth Court (Quigley, S.J.) entered a
preliminary injunction and, on April 27, denied the Commission’s application for
reconsideration. On April 20, 2012, Commonwealth Court (also per Quigley, S.J.,) denied all
applications to intervene.

On July 26, 2012, the Commonwealth Court en banc entered an order (1) granting in part
and denying in part the preliminary objections of the Commission and the Department,

(2) granting in part and denying in part the application for summary relief of the Municipalities,

6



and (3) denying the application for summary relief of the Commission and the Department. On
August 15, 2012, the Commonwealth Court (per Pellegrini, P.J.) vacated the automatic
supersedeas in part.

C. Names of Judges Whose Determinations are to be Reviewed

This is an appeal from the July 26, 2012, final order entered by an en banc panel of the
Commonwealth Court in 284 M.D. 2012. The majority opinion was authored by the Hon. Dan
Pellegrini, who was joined by the Hon. Bernard L. McGinley, the Hon. Bonnie Brigance
Leadbetter and the Hon. Patricia A. McCullough. The dissenting opinion was authored by the
Hon. Kevin Brobson, who was joined by the Hon. Robert Simpson and the Hon. Anne E. Covey.

D. Chronological Statement of the Facts

On February 14, 2012, Act 13 of 2012 was signed into law, amending Title 58 relating to
Oil and Gas. P.L. 87, No. 13 (Feb. 14, 2012), codified at 58 Pa. C.S. §§ 2301-3504. Reproduced
Record (“R.R.”) at 640a. Certain parts of the law took effect immediately, while others took
effect in 60 days (i.e., April 16,2012). P.L. 87, No. 13, § 9.

Act 13 is the General Assembly’s response to the challenges of environmental protection
and economic growth that come with the commercial development of unconventional geological
formations such as the Marcellus Shale. R.R. at 638a. The express, declared purposes of Act 13
are fourfold: |

(1) Permit optimal development of oil and gas resources of this Commonwealth

consistent with protection of the health, safety, environment and property of

Pennsylvania citizens.

(2) Protect the safety of personnel and facilities employed in coal mining or
exploration, development, storage and production of natural gas or oil.

(3) Protect the safety and property rights of persons residing in areas where
mining, exploration, development, storage or production occurs.



(4) Protect the natural resources, environmental rights and values secured by the
Constitution of Pennsylvania.

58 Pa. C.S. § 3202.

Among Act 13’s features are requirements for statewide uniformity with respect to local
zoning ordinances related to “oil and gas operations.” 58 Pa. C.S. § 3304.> The zoning
requirements of Act 13 establish, among other things, permitted and conditional uses in districts
created by local authorities and establish required setbacks and noise limits for oil and gas
operations. For example, the Act provides that compressor stations and processing plants are not
permitted uses in residential districts, and limits their placements elsewhere to specific distances
from existing buildings and lot lines. 58 Pa. C.S. § 3304(b)(5), (7), (8).

Act 13 also expressly preserves areas of local control. For example, Section 3304(b)(9)

preserves a municipality’s right to regulate overweight vehicles, and Section 3304(b)(2), (3) and

>“Qil and gas operations” is defined to include:

(1) well location assessment, including seismic operations, well site preparation,
construction, drilling, hydraulic fracturing and site restoration associated with an
oil or gas well of any depth;
(2) water and other fluid storage or impoundment areas used exclusively for oil
and gas operations;
(3) construction, installation, use, maintenance and repair of:
(i) oil and gas pipelines;
(ii) natural gas compressor stations; and
(iii) natural gas processing plants or facilities performing equivalent
functions; and
(4) construction, installation, use, maintenance and repair of all equipment
directly associated with activities specified in paragraphs (1), (2) and (3), to the
extent that:
(1) the equipment is necessarily located at or immediately adjacent to a
well site, impoundment area, oil and gas pipeline, natural gas compressor
station or natural gas processing plant; and
(ii) the activities are authorized and permitted under the authority of a
Federal or Commonwealth agency.

58 Pa. C.S. § 3301.



(11) allow local regulation of construction operations, the heights of structures, screening and
fencing, lighting and noise, and certain setbacks provided that restrictions are no more stringent
than those imposed on other industrial uses. 58 Pa. C.S. § 3304(b)(2), (3), (11). In addition,
Section 3257 expressly preserves existing rights and remedies with respect to abatement of
nuisances, pollution and the like. 58 Pa. C.S. § 3257. Act 13 further specifically allows for
municipal comment into the unconventional well permitting process, which allows the
Department to hear “local conditions or circumstances which the municipality has determined
should be considered by the department in rendering its determination on the unconventional
well permit.” 58 Pa. C.S. § 3212.1(a).

On March 29, 2012, the Municipalities filed a fourteen count petition for review in the
Commonwealth Court’s original jurisdiction, challenging the constitutionality of parts of Act 13
and seeking injunctive relief to restrain its enforcement. R.R. at 54a-170a. In the
Municipalities’ own words, the fourteen counts for relief were premised on the following alleged
grounds:

a. Act 13 violates Article I, Section 1 of the Pennsylvania Constitution and Section 1

of the 14th Amendment to the United States Constitution as Act 13’s zoning scheme is an

improper exercise of the Commonwealth’s police power that is not designed to protect

the health, safety, morals and public welfare of the citizens of Pennsylvania. [Count I]

b. Act 13 violates Article I, Section 1 of the Pennsylvania Constitution because it

allows for incompatible uses in like zoning districts in derogation of municipalities’

comprehensive zoning plans and therefore constitutes an unconstitutional use of zoning

districts. [Count II]

c. Act 13 violates Article I, Section 1 of the Pennsylvania Constitution as Act 13’s

allowance of oil and gas development activities as a permitted use by right in every

zoning district renders it impossible for municipalities to create new or to follow existing
comprehensive plans, zoning ordinances or zoning districts that protect the health, safety,

morals and welfare of citizens and to provide for orderly development of the community
in violation of the MPC resulting in an improper use of its police power. [Count III]



d. Act 13 violates Article III, Section 32 of the Pennsylvania Constitution because
Act 13 is a “‘special law” that treats local governments differently and was enacted for the
sole and unique benefit of the oil and gas industry. [Count IV]

€. Act 13 is an unconstitutional taking for a private purpose and an improper
exercise of the Commonwealth’s eminent domain power in violation of Article I,
Sections 1 and 10 of the Pennsylvania Constitution. [Count V]

f. Act 13 violates Article I, Section 27 of the Pennsylvania Constitution by denying
municipalities the ability to carry out their constitutional obligation to protect public
natural resources. [Count VI]

g Act 13 violates the doctrine of Separation of Powers because, through its
provision that allows for advisory opinions, Act 13 permits an Executive agency, the
Pennsylvania Public Utility Commission, to play an integral role in the exclusively
Legislative function of drafting legislation. [Count VII]

h. Act 13 violates the doctrine of Separation of Powers because it entrusts an
Executive agency, the Pennsylvania Public Utility Commission with the power to render

- opinions regarding the constitutionality of Legislative enactments, infringing on a judicial
function. [Count VII]

1. Act 13 unconstitutionally delegates power to the Pennsylvania Department of
Environmental Protection without any definitive standards or authorizing language.
[Count VIII]

J- Act 13 is unconstitutionally vague because its setback provisions and
requirements for municipalities fail to provide the necessary information regarding what
actions of a municipality are prohibited. [Count IX]

k. Act 13 is unconstitutionally vague because its timing and permitting requirements
for municipalities fail to provide the necessary information regarding what actions of a
municipality are prohibited. [Count X]

1. Act 13 is an unconstitutional “special law” in violation of Article III, Section 32

of the Pennsylvania Constitution which restricts health professionals' ability to disclose

critical diagnostic information when dealing solely with information deemed proprietary
by the natural gas industry. [Count XI]

m, Act 13’s restriction on health professionals’ ability to disclose critical diagnostic
information is an unconstitutional violation of the single subject rule enunciated in
Article III, Section 3 of the Pennsylvania Constitution. [Count XII]
R.R. at 60a-61a (citations omitted & count references added). The Municipalities sought
preliminary and permanent injunctive relief. R.R. at 160a-162a. A single judge of the

Commonwealth Court later granted preliminary injunctive relief, which had the effect of
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extending the effective date of portions of Act 13.

After the preliminary injunction proceedings, the Commonwealth Court ordered
expedited consideration of the petition for review. Specifically, the court ordered all
Respondents to file responses to the petition on or before April 30 and ordered dispositive
motions filed by May 7. In accordance with this order, the Commission and the Department
filed preliminary objections to each count of the petition for review, arguing generally that none
of the Petitioners has standing, all of the Petitioners’ claims are non-justiciable political
questions, and all of the Petitioners’ claims are unripe. Further, the Commission and the
Department advanced additional defects with each of the substantive counts. R.R. at 644a-683a.

On May 7, 2012, the Municipalities filed what they styled a motion for summary
judgment. R.R. at 684a-699a. The Commission and the Department objected to the filing as
premature, since, inter alia, the pleadings had not yet closed. The Commonwealth Court
converted the motion into an application for summary relief. In response to that converted
motion, the Commission and the Department re-asserted the positions from their preliminary
objections, and also cross-filed for summary relief. R.R. at 1208a-1239a. The Commonwealth
Court, sitting en banc, unanimously sustained the Commission’s and the Department’s
preliminary objections as to Counts IV, V, VI, VII, IX, X, XI and XII of the petition for review.
By an evenly divided vote of the non-recused commissioned judges, the Commonwealth Court,
using the original panel’s 4-3 vote, granted the Municipalities’ application for summary relief as
to Counts I, I and III. By a unanimous vote, the Commonwealth Court also granted the
application for summary relief as to Count VIIL

The majority’s opinion and order declared Sections 3304 and 3215(b)(4) of Act 13 of

2012, 58 Pa. C.S. §§ 3304, 3215(b)(4) (Exhibits B & C), unconstitutional, null and void, and
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permanently enjoined the enforcement of Section 3304 of Act 13 of 2012, along with the
remaining provisions of Chapter 33 of Act 13 that enforce Section 3304.

E. Brief Statement of the Order or Other Determination under Review

This is an appeal from the order entered by an en banc panel of the Commonwealth Court
in 284 M.D. 2012 dated July 26, 2012, to the extent that order: (1) overruled the preliminary
objections of the Commission and the Department and granted the application for summary relief
of the Municipalities as to Counts I, II, III and VIII of the petition for review; (2) declared
Sections 3304 and 3215(b)(4) of Act 13 of 2012, 58 Pa. C.S. §§ 3304, 3215(b)(4), to be
unconstitutional, null and void; and (3) permanently enjoined the enforcement of Section 3304 of
Act 13 of 2012, 58 Pa. C.S. § 3304, along with the remaining provisions of Chapter 33 of Act 13
that enforce Section 3304.

V. SUMMARY OF ARGUMENT

Act 13 0of 2012 is a legitimate exercise of the General Assembly’s broad police powers
and its ability to expand or, in this case, retract municipal powers, including in relation to zoning.
In striking down the portions of Act 13 related to municipal zoning, including Section 3304, the
Commonwealth Court failed to acknowledge and uphold the supreme authority of the
Legislature, failed to give due deference to the presumption of constitutionality afforded to acts
of the Legislature, and applied an incorrect standard of substantive due process.

The Commonwealth Court further erred in declaring 58 Pa. C.S. § 3215(b)(4)
unconstitutional for violating the non-delegation provision of the Pennsylvania Constitution. In
enacting Section 3215(b)(4), the General Assembly made basic policy choices about where
unconventional wells may be drilled. The General Assembly also recognized that exceptions to

its basic rule were necessary, and so it granted the Department of Environmental Protection
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discretion to grant distance waivers, but only after setting standards to guide and restrain the
Department’s discretion.

In declaring unconstitutional these portions Act 13, the Commonwealth Court failed to
recognize the authority of the General Assembly to make rational policy choices that balance the
various and potentially conflicting purposes of Act 13 as set forth in Section 3302. Instead, the
Commonwealth Court substituted its wisdom about the merits of Act 13 for that of the General
Assembly, an action expressly prohibited by the Pennsylvania Constitution.

Finally, the court below relied on speculative, hypothetical “what ifs” as the basis for
assuming jurisdiction to hear the Municipalities’ claims. This was error as those “harms” are

unripe and not fit for judicial review.
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VII. ARGUMENT FOR APPELLANT

A. Section 3304 of Act 13 does not violate Article I, Section 1 of the
Pennsylvania Constitution or the Fourteenth Amendment to the United
States Constitution.

The Commonwealth Court readily acknowledged that the stated purposes of Act 13—
including the need to promote the “optimal development of oil and gas resources in the
Commonwealth” while protecting environmental, safety and property rights—*“are sufficient to
have the state exercise its police powers to promote the exploitation of oil and gas resources.”
Opinion at 32 (citing 58 Pa. C.S. § 3202) (Exhibit A). Notwithstanding that recognition, the
lower court declared that Section 3304 of Act 13, which according to the court “mandates that all
municipalities must enact zoning ordinances in accordance with its provisions,” was
unconstitutional, in violation of substantive due process in Article I, Section 1 of the
Pennsylvania Constitution and the Fourteenth Amendment to the United States Constitution. Id.
at 26, 35. According to the court, Section 3304 *“violates substantive due process because it
allows incompatible uses in zoning districts and does not protect the interests of neighboring
property owners from harm, alters the character of the neighborhood, and makes irrational
classifications[.]” Id. at 33. The Commonwealth Court was correct in concluding that Act 13 as
a whole is a valid exercise of the Commonwealth’s police power. The court, however, erred in
finding Section 3304 to be unconstitutional.

1. The constitutionality of Section 3304 must be evaluated in the
framework of the relationship between the Commonwealth and its
Municipalities.

Certain fundamental and unassailable precepts set the stage for this Court’s analysis of
the lower court’s decision to strike Section 3304. It cannot be disputed, and the Municipalities
did not contend otherwise below, that municipalities are established by the Commonwealth and

their power derives solely from the creator-state. “Municipalities are creatures of the state and
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have no inherent powers of their own. Rather, they ‘possess only such powers of government as
are expressly granted to them and as are necessary to carry the same into effect.”” Huntley &

Huntley, Inc. v. Borough Council of Oakmont, 600 Pa. 207, 220, 964 A.2d 855, 862 (2009)

(citation omitted). With particular respect to the power of municipalities to adopt zoning
ordinances, this Court has made clear that a municipality is “powerless to enact ordinances
except as authorized by statute, and ordinances not in conformity with the municipality’s

enabling statute will be void.” Pa. Gaming Control Bd. v. City Council of Philadelphia, 593 Pa.

241, 266, 928 A.2d 1255, 1270 (2007); see also Olon v. Com., 534 Pa. 90, 94-95, 626 A.2d 533,

535 (1993) (reversing the entry of an injunction that would have precluded the conversion of a
former college into a prison, on the basis that a state statute authorizing the acquisition “overrode
any local zoning and land use controls” under which “such use would violate the local zoning
ordinances”).

Of particular relevance here, the Commonwealth has delegated zoning powers to
municipalities through the Pennsylvania Municipalities Planning Code (“MPC”), 53 P.S.

§ 10101 et seq. See In re Realen Valley Forge Greenes Assocs., 576 Pa. 115, 132-33, 838 A.2d

718, 729 (2003). To state the obvious, the MPC is a statute just like any other and, as such, its
zoning provisions are subject to amendment, alteration, or repeal by subsequent statutory
enactment such as Act 13.

As discussed below, the Commonwealth Court’s conclusion that Section 3304 is an
unconstitutional deprivation of substantive due process fails, among other reasons, because it
turns the relationship between the Legislature and municipalities upside-down by holding that

the Act’s zoning provisions are unconstitutional usurpations by the Commonwealth of the
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municipalities’ zoning power. Simply and correctly put, municipalities have no such power
other than as expressly delegated to them by the Commonwealth.

2. Act 13 as a whole is a valid exercise of the State’s police power.

As the Commonwealth Court itself correctly recognized, Act 13, in its entirety, is a valid
exercise of the General Assembly’s broad police power, i.e., “the inherent power of a body
politic to enact and enforce laws for the promotion of the general welfare.” Meitner v.

Cheltenham Twp., 75 Pa. Cmwlth. 46, 52, 460 A.2d 1235, 1238 (1983). Act13isa

comprehensive reform of the oil and gas laws of this Commonwealth driven by, among other
things, policy determinations of promoting the development of the Commonwealth’s vast natural
gas reserves; encouraging economic development, job creation and energy self-sufficiency;
providing for impact fees to benefit municipalities where unconventional gas well drilling
occurs; ensuring uniformity of local zoning ordinances throughout the Commonwealth; and
revising and updating the Commonwealth’s environmental regulations related to the oil and gas
industry. The stated purposes of Act 13 indisputably are valid state objectives: (a) promoting
“optimal development of oil and gas resources of this Commonwealth,” while protecting “the
health, safety, environment and property of Pennsylvania Citizens”; (b) protecting workers
employed in developing the Commonwealth’s oil and gas resources; (c) protecting “the safety
and property rights” of people living in areas where oil and natural gas operations take place; and
(d) protecting “the natural resources, environmental rights and values secured by the Constitution
of Pennsylvania.” 58 Pa. C.S. § 3202.

Act 13 as a whole represents the General Assembly’s informed judgment, as a matter of
policy choices, on balancing those various and potentially conflicting purposes in a
comprehensive, state-wide manner; and the Act is rationally related to those objectives on its

face. Simply put, Act 13 is a non-arbitrary, non-discriminatory exercise of the General
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Assembly’s police powers designed to further both the economic and environmental interests of
the Commonwealth and its citizens.
This Court has recognized that it may not substitute its own policy judgments for those of

the General Assembly. Tosto v. Pa. Nursing Home Loan Agency, 460 Pa. 1, 9, 331 A.2d 198,

202 (1975); Mt. Lebanon v. Cty. Bd. of Elections of Allegheny Cty., 470 Pa. 317, 321, 368 A.2d

648, 649-50 (1977) (“We are not a Supreme, or even a Superior Legislature, and we have no
power to redraw the Constitution or to rewrite Legislative Acts or Charters, desirable as that
would sometimes be.” (quotations removed)). As this Court has explained, “[t]he police power
is one of the most essential and least limitable powers of the Commonwealth,” and anyone
challenging the exercise of that power must “overcome the heavy burden of proof necessary to

demonstrate that the Commonwealth has exceeded the police power.” Eagle Envtl. II, L.P. v.

Com., Dep’t of Envtl. Prot., 584 Pa. 494, 515, 884 A.2d 867, 882 (2005). Litigants “have a

heavy burden of persuasion for there is a strong presumption that acts of the General Assembly
are constitutional, and this Court will not declare such acts unconstitutional unless they ‘clearly,
palpably, and plainly’ violate the constitution.” 1d.

3. Section 3304 is not unconstitutional.

In deciding to strike down Section 3304 as an unconstitutional violation of substantive
due process, the Commonwealth Court based its decision on what it termed a “basic precept” of
zoning law that, it believed, defines the parameters of a lawful zoning ordinance. Relying on a

passage in the United States Supreme Court’s decision in City of Edmonds v. Oxford House,

Inc., 514 U.S. 725 (1995), the Commonwealth Court stated that, “[s]uccinctly, [Section] 3304 is
a requirement that zoning ordinances be amended in violation of the basic precept that ‘Land-use
restrictions designate districts in which only compatible uses are allowed and incompatible uses

are excluded.”” Opinion at 33-34 (quoting City of Edmonds, 514 U.S. at 732). According to the
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Commonwealth Court, by requiring municipalities to amend zoning ordinances to allow what the
Court considered “incompatible” uses within zoning districts, Section 3304 requires
municipalities to enact ordinances that would not withstand a substantive due process analysis,
thereby rendering Section 3304 “irrational” and unconstitutional. Id. at 33.

The Commission and the Department respectfully submit that the Commonwealth Court
erred in finding Section 3304 unconstitutional. In upholding Act 13 as a whole as a valid
exercise of the Commonwealth’s police power, while declaring that local zoning ordinances
mandated by Section 3304, which requires that they be consistent with and further the goals of
Act 13, would somehow be unconstitutional, the Commonwealth Court ignored, reversed and/or
misapplied core principles of law that have been in place in the Commonwealth for decades, if
not centuries.

First, the lower court failed to mention the highly deferential standard of review, noted

above, that applies when a party attacks the constitutionality of a statute. See, e.g., Estate of

Fridenberg v. Com., 33 A.3d 581, 591 (Pa. 2011) (“[w]e uphold the constitutionality of a statute

unless it clearly, palpably, and plainly violates constitutional rights” (quotations omitted)). This
failure to employ the correct standard is especially critical in the present case, where the
commissioned judges of the Commonwealth Court evidently split 4-4 on the constitutionality of
Section 3304. Such an even split reveals the substantial doubt that existed in the court below
about the constitutionality of Act 13. But rather than such doubt being resolved in favor of
constitutionality, as long-standing precedent requires, the lower court resolved the doubt in favor

of un-constitutionality. Cf. Estate of Fridenberg, 33 A.3d at 591 (“Furthermore, [a]ll doubts are

to be resolved in favor of finding that the legislative enactment passes constitutional muster.”

(quotations removed)).
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Second, the Commonwealth ignored settled law in this state, including relevant principles
in place “since the days of George Washington™:

¢ “Municipalities are not sovereigns. Their powers are limited.”

e “[I]n the absence of the granting of specific power from the Legislature municipalities do
not have the authority to pass zoning ordinances.”

e “[M]unicipal power to enact and enforce zoning regulations does not exist in the absence
of statutory or constitutional authorization, express or implied; [and] the municipality has
no inherent power to enact zoning ordinances|[.]”

e ““Whatever may be the law in other states the decisions of our Supreme Court make it
clear that in the absence of grant of power from the Legislature the municipalities of this
Commonwealth do not possess the authority to pass [zoning ordinances].’”

Kline v. City of Harrisburg, 362 Pa. 438, 442-48, 68 A.2d 182, 184-87 (1949); accord Kelly v.

City of Philadelphia, 382 Pa. 459, 469, 115 A.2d 238, 243 (1955). Moreover, “[i]t is of course

self-evident that a municipal ordinance cannot be sustained to the extent that it is contradictory
to, or inconsistent with, a state statute,” and it has “long been the established general rule” that a
“municipal corporation with subordinate power to act in the matter may make such additional
regulations in aid and furtherance of the purpose of the general law as may seem appropriate to
the necessities of the particular locality and which are not in themselves unreasonable.” Western

Pa. Restaurant Ass’n v. City of Pittsburgh, 366 Pa. 374, 381, 77 A.2d 616, 620 (1951). “Butif

the general tenor of the statute indicates an intention on the part of the legislature that it should
not be supplemented by municipal bodies, that intention must be given effect and the attempted
local legislation held invalid.” Id.; see also Olon, 534 Pa. at 94-95, 626 A.2d at 535 (state statute
authorizing conversion of former college into a prison overrode local zoning ordinances that

permitted only educational/institutional or residential uses in that location).®

® These principles are not unique to Pennsylvania, but represent long-established and universally
recognized principles of municipal zoning law. See 8 McQuillin Mun. Corp § 25.38 (3d ed.
Westlaw database updated July 2012) (“[M]unicipal power of zoning must exist, if it does at all,
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The Commonwealth Court’s ruling literally does violence to every one of the foregoing
bedrock principles of law. Since, as the that court recognized, Act 13 as a whole is a valid
exercise of the police power, then Section 3304’s mandate that local municipalities amend their
zoning ordinances to advance and effectuate the express goals of Act 13 must also be within the
state’s police power, and zoning ordinances adopted “in aid and furtherance of the purpose of

[Act 13]” would a fortiori also be valid. See Dep’t of Licenses & Inspections, Bd. of License &

Inspection Review v. Weber, 394 Pa. 466, 469, 147 A.2d 326, 327 (1959) (where Act of State

Legislature “is silent as to monopolistic domination and a municipal ordinance provides for a
localized procedure which furthers the salutary scope of the Act, the ordinance is welcomed as
an ally, bringing reinforcements into the field of attainment of the statute’s objectives”).

Third, the Commonwealth Court neither recognized the proper substantive due process
test to be applied to zoning laws, nor analyzed the validity of Section 3304 with that test in mind.
As a general matter, where, as here, a statute is not alleged to “significantly interfere[] with the
exercise of a fundamental right,” the statute will withstand a due process challenge if it “seek[s]
to achieve a valid state objective by means that are rationally related to that objective”; that is, if
the statute has “a real and substantial relationship to the object sought to be obtained.” Khan v.

State Bd. of Auctioneer Exam’rs, 577 Pa. 166, 184, 842 A.2d 936, 946-47 (2004). This Court

has established that local zoning laws are to be reviewed under essentially the same broad and

deferential standard of substantive due process. Thus, “[a] zoning ordinance is a valid exercise

by virtue of delegation from the state. Moreover, the delegation of the power of comprehensive
zoning must be specific or necessarily implied and cannot, according to many authorities, be
inferred from the usual grant of general or police power to municipal corporations. The zoning
power is not essential to local government.”); 1 Rathkopf’s The Law of Zoning and Planning

§ 1:8 (4th ed. Westlaw database updated June 2012) (“Since a municipality’s police power is
delegated by the state, the general laws of the state remain supreme in the exercise of that power,
even if the issue is a proper subject of municipal legislation. Thus, an ordinance enacted to
promote the general welfare cannot be inconsistent with state law.”).
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of the police power when it promotes public health, safety or welfare and its regulations are

substantially related to the purpose the ordinance purports to serve.” Boundary Drive Assocs. v.

Shrewsbury Twp. Bd. of Supervisors, 507 Pa. 481, 489, 491 A.2d 86, 90 (1985). “[T]he party

challenging the constitutionality of certain zoning provisions must establish that they are
arbitrary, unreasonable and unrelated to the public health, safety, morals and general welfare.
Where their validity is debatable, the legislature’s judgment must control.” Id.

The Commonwealth Court’s decision nonetheless to strike down Section 3304 was based
on a palpably incorrect standard of constitutionality. The court’s pronouncement of a “basic
precept” of zoning law is unfounded and inconsistent with the standard that this Court has
adopted for reviewing whether zoning laws comport with due process. This Court has never

once cited to the United States Supreme Court’s decision in City of Edmonds for any purpose.

In fact, there is no Commonwealth Court decision (other than the one below) citing to the

language in City of Edmonds on which the lower court relied in striking Section 3304.

Additionally, apart from never citing to City of Edmonds, no decision of this Court (or of the

Commonwealth Court, aside from the present case) has defined the outer parameters of lawful

zoning according to the so-called “basic precept” on which the lower court’s ruling rests.’

" The only Pennsylvania case cited by the Commonwealth Court in support of its “basic precept”
of zoning law is Cleaver v. Bd. of Adjustment of Tredyffrin Twp., 414 Pa. 367, 200 A.2d 408
(1964). See Opinion at 28. But Cleaver does not provide support for the court’s contention
because this Court in Cleaver defined the zoning power in far broader terms, stating that “it is
well settled that th[e] Constitutionally ordained right of property is and must be subject and
subordinated to the Supreme Power of Government—generally known as the Police Power—to
regulate or prohibit an owner’s use of his property provided such regulation or prohibition is
clearly or reasonably necessary to preserve or protect the health or safety or morals and general
welfare of the people[.]” 414 Pa. at 378-79, 200 A.2d at 415. ‘This Court also observed that
“[m]unicipalities are not sovereigns; they have no original or fundamental power of legislation; a
municipal or councilmanic body can enact only the ordinances and exercise only the zoning
powers which are authorized by the Legislature, and the Legislature can delegate or grant only
those legislative and zoning powers which are Constitutionally permitted[.]” Id. at 373, 200
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As the Commonwealth Court’s dissenting judges recognized, under the substantive due
process standards the court should have applied, Section 3304—like Act 13 as a whole—is
constitutional. See Opinion at PKB-5-8 (dissenting opinion in this matter, discussing Boundary

Drive, and further noting that the words “‘due process’ appear nowhere” in City of Edmonds,

that City of Edmonds involved the issue of whether a single-family zoning provision violated the

Fair Housing Act, and that City of Edmonds provides “no support for th[e] broad legal

proposition” that the majority draws from that case).

Finally, the Commonwealth Court’s suggestion, stated just in a footnote, that Section
3304’s mandate would necessarily lead to unconstitutional “spot zoning” lacks substance.
Opinion at 30-35 & n.21, n.23. The very definition of “spot zoning” quoted in the majority
opinion shows why the analogy fails. As the Commonwealth Court recited, unconstitutional spot
zoning is “[a] singling out of one lot or a small area for different treatment from that accorded to
similar surrounding land indistinguishable from it in character, for the economic benefit of the

owner of that lot or to his detriment.” Id. at 34-35 n.23 (quoting Appeal of Mulac, 418 Pa. 207,

210, 210 A.2d 275, 277 (1965)).

A.2d at 412. There is no language in Cleaver supporting the conclusion that under a “basic
precept” of zoning law, the “constitutionally permitted” uses within zoning districts must only
include uses that are “compatible,” and cannot include any that might arguably be considered
“incompatible.”

In addition to the lack of support in the cases, there is nothing in the Municipalities Planning
Code—which contains the necessary legislative grant of authority for Municipalities to adopt any
zoning ordinances—supporting the lower court’s conclusion. To the contrary, Section 603 of the
MPC provides generally that zoning ordinances “may permit, prohibit, regulate, restrict and
determine . . . [u]ses of land,” and Section 604 of the MPC provides generally that “[t]he
provisions of zoning ordinances shall be designed . . . [tJo promote, protect and facilitate any or
all of the following: the public health, safety, morals, and the general welfare . .. .” 53 P.S.

§§ 10603(b), 10604. Notably, the Commonwealth Court did not cite to any provision of the
MPC in support of its conclusion that zoning ordinances adopted pursuant to Section 3304 of Act
13 would not withstand constitutional challenge.
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Section 3304 does not “singl[e] out” any piece of land, whether small or otherwise. Itis
the polar opposite of the piecemeal, ad hoc approach to land use planning that is the hallmark of
illegal spot zoning. Section 3304 applies across the Commonwealth to all municipal zoning
ordinances. It is thus the antithesis of spot zoning, in which “the legislative focus narrows to a
single property and the costs and benefits to be balanced are those of particular property

owners.” Inre RealenValley Forge Greenes Associates, 576 Pa. 115, 133, 838 A.2d 718, 729

(2003). The geographic “legislative focus” of Section 3304, like Act 13 as a whole, is the
Commonwealth. Thus, Section 3304’s comprehensive, state-wide approach to furthering the
uniformity of zoning ordinances to achieve the valid state objectives of Act 13 renders meritless
the attempt to equate Section 3304 to spot zoning.

In short, the Commonwealth Court acknowledged that the purposes of Act 13 are
constitutionally sufficient; thus, amendments to local zoning ordinances pursuant to Section
3304, expressly intended and required to further those same purposes, would also be valid
exercises of the police power because it is up to the General Assembly to grant the power to
adopt local zoning ordinances and to define their scope. Moreover, the substantive due process
analysis in the case of state law and local ordinances is essentially the same. For these reasons,
the Commonwealth Court’s ruling that Section 3304 is unconstitutional was wrong and should

be reversed.
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B. Section 3215(b)(4) does not violate Article II, Section 1 of the Pennsylvania
Constitution.

The Commonwealth Court erred in concluding that Section 3215(b)(4) of Act 13 is an
unconstitutional delegation of legislative authority in violation of Article II, Section 1 of the
Pennsylvania Constitution.® The court failed to identify the policy choices made by the General
Assembly regarding the grant of well permits and the protections of Commonwealth waterways
and failed to identify the clear limitations in Act 13 on the Department’s authority to grant well
permits. The court further required the General Assembly to provide all details of the
Department’s discretion under Section 3215(b)(4), in contravention of clear standards from this
Court.

Historically, in contexts other than Act 13, the General Assembly has granted great
flexibility to the Department to meet the specific policy goals set out in environmental
legislation. The General Assembly recognizes that both changing scientific and technical
knowledge and good engineering practice standards, as well as the unique economic and
environmental impact of each regulated event, are best known by and left to the agency charged
with carrying out the stated policies of environmental legislation. For instance, the Surface
Mining Conservation and Reclamation Act (“SMCRA”) provides limitation on the location of
surface mining operations. 52 P.S. § 1396.4e. Specifically, Section 1396.4¢(i) provides: “No
operator shall conduct surface mining operations within one hundred feet of the bank of any
stream. The department may, however, grant a variance from this distance requirement if the
operator demonstrates beyond a reasonable doubt that there will be no adverse hydrologic or

water quality impacts as a result of the variance. Such variance shall be issued as a written order

¥ “The legislative power of this Commonwealth shall be vested in a General Assembly, which
shall consist of a Senate and a House of Representatives.” Pa. Const. ArtII, § 1.
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specifying the methods and techniques that must be employed to prevent adverse impacts.” 52
P.S. § 1396.4¢(i). Comparable to Act 13, the Legislature established in the SMCRA an
environmental performance standard as the limit on the Department’s authority to grant an
individual variance from a distance requirement.

In a similar grant of discretion, exercised nearly 30 years ago, the General Assembly
enacted the Qil and Gas Act, P.L. 1140, No. 223 (Dec. 19, 1984), which conferred on the
Department of Environmental Resources (as the Department was then named) oversight of oil-
and-gas well permitting. Cognizant that the chapter and verse of environmental protection could
not be enumerated at length, and cognizant that the Department was the administrative entity
most knowledgeable about how best to protect the environment, the General Assembly
established general waterway setback requirements for oil and gas wells while also affording the
Department discretion to modify the restrictions upon an appropriate showing by a potential
permittee. Consequently, Section 205 the Oil and Gas Act provided as follows:

No well site may be prepared or well drilled within 100 feet measured

horizontally from any stream, spring or body of water as identified on the most

current 7 1/2 minute topographic quadrangle map of the United States Geological

Survey or within 100 feet of any wetlands greater than one acre in size. The

department may waive such distance restrictions upon submission of a plan which

shall identify the additional measures, facilities or practices to be employed

during well site construction, drilling and operations. Such waiver, if granted,

shall impose such permit conditions as are necessary to protect the waters of the
Commonwealth.

58 P.S. § 601.205(b) (emphasis added). In February of this year, Section 205(b) of the Oil and
Gas Act was repealed by Act 13 and replaced by 58 Pa. C.S. § 3215(b).

Section 3215 continues the successful two-decade-plus regime of the Department’s
review and consideration of permit proposals that contain provisions “necessary to protect the

waters of this Commonwealth,” providing nearly identical terms to the former Section 205(b):
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The department shall waive the distance restrictions upon submission of a plan
identifying additional measures, facilities or practices to be employed during well
site construction, drilling and operations necessary to protect the waters of this
Commonwealth. The waiver, if granted, shall include additional terms and
conditions required by the department necessary to protect the waters of this
Commonwealth. Notwithstanding section 3211(e), if a waiver request has been
submitted, the department may extend its permit review period for up to 15 days
upon notification to the applicant of the reasons for the extension.

58 Pa. C.S. § 3215(b)(4).° Despite the Legislature now twice making basic policy choices about
waterway protection, and now twice setting limits on what the Department can and cannot do in
allowing particular variances from the general scheme, the Commonwealth Court erroneously

struck down Section 3215(b)(4) as an unconstitutional delegation of legislative authority.

? Section 3215(b) provides in total:
(b) Limitation.—

(1) No well site may be prepared or well drilled within 100 feet or, in the case of an
unconventional well, 300 feet from the vertical well bore or 100 feet from the edge of the
well site, whichever is greater, measured horizontally from any solid blue lined stream,
spring or body of water as identified on the most current 7 1/2 minute topographic
quadrangle map of the United States Geological Survey.

(2) The edge of the disturbed area associated with any unconventional well site must
maintain a 100-foot setback from the edge of any solid blue lined stream, spring or body
of water as identified on the most current 7 1/2 minute topographic quadrangle map of
the United States Geological Survey.

(3) No unconventional well may be drilled within 300 feet of any wetlands greater than
one acre in size, and the edge of the disturbed area of any well site must maintain a 100-
foot setback from the boundary of the wetlands.

(4) The department shall waive the distance restrictions upon submission of a plan
identifying additional measures, facilities or practices to be employed during well site
construction, drilling and operations necessary to protect the waters of this
Commonwealth. The waiver, if granted, shall include additional terms and conditions
required by the department necessary to protect the waters of this Commonwealth.
Notwithstanding section 3211(e), if a waiver request has been submitted, the department
may extend its permit review period for up to 15 days upon notification to the applicant
of the reasons for the extension.
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As this Court has articulated the standard under Article II, Section 1, a legislative

enactment is entitled to a strong presumption of constitutionality. See Eagle Envtl. Il v. Com.,

Dep’t of Envtl. Prot., 584 Pa. 494, 515, 884 A.2d 867, 880 (2005); see also Com. v. Parker White

Metal Co., 512 Pa. 74, 96-97, 515 A.2d 1358, 1370 (1986) (“In declaring sections 606(a) and
606(b) of the Solid Waste Management Act unconstitutional [under Article I, Section 1], the
lower court has given little, if any, consideration to the strong and fundamental presumption of
constitutionality that must attend judicial review of a legislative enactment.”). To overcome that
presumption, a petitioner must make two showings: (1) that the Legislature failed to make basic
policy choices; and (2) that the legislation does not contain “adequate standards which will guide
and restrain the exercise of the delegated administrative functions.” Eagle Envtl., 584 Pa. at 515,

884 A.2d at 880 (citing Gilligan v. Pa. Horse Racing Commission, 492 Pa. 92, 96, 422 A.2d 487,

489 (1980)). A legislative enactment does not need to contain “all details of administration” set
forth “precisely or separately enumerated[.]” Id. Section 3215(b)(4) satisfies these standards.

1. Section 3215 reflects basic policy choices by the Legislature.

As with the Oil and Gas Act, with Section 3215(b) the General Assembly made basic
policy choices about protecting Commonwealth waterways. The General Assembly articulated
that it desires certain rigid setbacks from particular bodies, but also articulated that waters of the
Commonwealth can be protected in individual cases when certain additional protective measures
are employed: i.e., “additional measures” that are “‘necessary to protect the waters of this
Commonwealth.” § 3215(b)(4). However, recognizing that it is impossible to list every instance
of what “additional measures” are and are not “necessary” under the varying geography of the
Commonwealth, the General Assembly, relying on the agency’s expertise, conferred some
modest—but plainly allowable—discretion on the Department to evaluate particular permit

applications and to grant variances from the rigid setbacks as appropriate. Cf. Eagle Envtl., 584
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Pa. at 515, 884 A.2d at 880 (stating that Article II, Section 1 does not require that ““all details of
administration must be precisely or separately enumerated in the statute”).

2. With Act 13, the Legislature appropriately guided the Department’s
discretion to grant distance waivers under Section 3215(b)(4).

Section 3215(b)(4), and more precisely, Act 13 as a whole, contains “adequate standards”
to “guide and restrain” the Department’s exercise of administrative functions. Cf. William Penn

Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 216, 346 A.2d 269, 293 (1975) (“In

determining whether adequate standards have been established, we look to the entire Act; we are
not limited to the mere letter of the law, but must look to the underlying purpose of the statute
and its reasonable effect.” (quotations removed)).

First, Section 3215(b)(4) itself sets forth specific requirements that a potential permittee
must satisfy before the Department can exercise any discretion to grant a waiver: (1) the
permittee must submit a plan; (2) identifying “additional measures, facilities, or practices to be
employed during well site construction, drilling and operations”; and (3) which are “necessary to
protect the waters of this Commonwealth.”'® Thus, at the outset, the Department is precluded
from arbitrarily granting distance setbacks to whomever, wherever, and whenever it wants;
instead, it must receive and review a meaningful plan.

Second, the Department is empowered to waive the distance requirements only when the
potential permittee is employing measures “necessary to protect the waters of this
Commonwealth.” § 3215(b)(4) (emphasis added). As such, the Department is restrained from

granting distance waivers for a driller who will not safeguard Commonwealth waters, and is

10 Notably, under Section 3215(b)(4), the Department’s “discretion” is restrained. The General
Assembly has mandated that if a permittee satisfies the above three requirements, then the
Department “shall waive the distance restrictions[.]” (Emphasis added.) Thus, far from
impermissibly delegating broad legislative authority, the General Assembly narrowly defined the
limits of Department discretion.
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likewise restrained from withholding a permit when a potential driller has identified “necessary
additional measures but has not, for example, identified “extraordinary” additional measures to
protect Commonwealth waters. In other words, Section 3215 sets both a floor and a ceiling for
the Department’s discretion: it must at least see and require measures “necessary” to protect
Commonwealth waters, but it cannot require more than what is necessary before issuing a
permit.

Third, the Department is guided and restrained by Chapter 32’s express, enumerated
purposes. As articulated by the General Assembly, the purposes of all provisions of Chapter 32,
which necessarily includes Section 3215(b)(4), are to

(1) Permit optimal development of oil and gas resources of this Commonwealth

consistent with protection of the health, safety, environment and property of
Pennsylvania citizens.

(2) Protect the safety of personnel and facilities employed in coal mining or
exploration, development, storage and production of natural gas or oil.

(3) Protect the safety and property rights of persons residing in areas where
mining, exploration, development, storage or production occurs.

(4) Protect the natural resources, environmental rights and values secured by the
Constitution of Pennsylvania.

58 Pa. C.S. § 3202. These articulations of policy and purpose further guide the Department in
deciding what is or is not necessary to protect Commonwealth waters.

In spite of all of this, the Commonwealth Court found that Section 3215(b)(4) “lack[s]...
guiding principles as to how DEP is to judge operator submissions” and “delegates the authority
to DEP to disregard the other subsections and allow setbacks as close to the water source it
deems feasible.” Opinion at 52. But as shown above, this is plainly inaccurate. The touchstone
for the exercise of the Department’s discretion under Section 3215(b)(4) is set out by the General

Assembly: protecting the natural resources of the Commonwealth and requiring that any
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potential well permittee who wishes to drill closer to certain waterways than is expressly allowed
commit to using measures “necessary to protect the waters of this Commonwealth.”
§ 3215(b)(4).

Under the Commonwealth Court’s faulty construction of Article II, Section 1, the
General Assembly was required to set forth every detail of what is and is not “necessary” and
exactly how close to Commonwealth waters a driller can or cannot go. But as this Court has
repeatedly declared, the Pennsylvania Constitution does not require Napoleonic Code-like

enactments—some and indeed many of the details of a general program can be left to the

particular administrative agency. E.g., Dussia v. Barger, 466 Pa. 152, 160, 351 A.2d 667, 672
(1976) (“[1]it is generally agreed that the nondelegation principle does not require that all details
of administration be precisely or separately enumerated in the statute. The legislature can
delegate power when it establishes general standards according to which that power must be
exercised.”). Here, having made the basic policy choice that well drilling can be permitted
within certain specific boundaries, but only when it satisfies additional requirements, the General
Assembly has performed all that the Constitution requires. By requiring more of Section
3215(b)(4), the Commonwealth Court mistakenly ignored long-standing precedent to the
contrary.

3. The Commonwealth Court improperly applied Pennsylvanians
Against Gambling Expansion Fund, Inc. v. Commonwealth.

Section 3215(b)(4) is utterly unlike the statutory provision at issue in Pennsylvanians

Against Gambling Expansion Fund, Inc. v. Commonwealth, 583 Pa. 275, 877 A.2d 383 (2005)

(“PAGE”), on which the Commonwealth Court relied extensively. In PAGE, the petitioners,
also relying on Article II, Section 1 of the Pennsylvania Constitution, challenged Section 1506 of

The Pennsylvania Race Horse Development and Gaming Act, 4 Pa. C.S. § 1101 et seq., asserting
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that the General Assembly unconstitutionally empowered the Gaming Control Board (“the
Board”) to act with unlimited discretion.

Section 1506 provided:

The conduct of gaming as permitted under this part, including the physical

location of any licensed facility, shall not be prohibited or otherwise regulated by

any ordinance, home rule charter provision, resolution, rule or regulation of any

political subdivision or any local or State instrumentality or authority that relates

to zoning or land use to the extent that the licensed facility has been approved by

the board. The board may, in its discretion consider such local zoning

ordinances when considering an application for a slot machine license. The

board shall provide the political subdivision, within which an applicant for a slot

machine license has proposed to locate a licensed gaming facility, a 60-day

comment period prior to the board's final approval, condition or denial of

approval of its application for a slot machine license. The political subdivision

may make recommendations to the board for improvements to the applicant's

proposed site plans that take into account the impact on the local community,

including, but not limited to, land use and transportation impact. This section shall

also apply to any proposed racetrack or licensed racetrack.
583 Pa. at 328-329, 877 A.2d at 415 (emphasis added). This Court struck down the provision as
unconstitutional because the statute did not provide the Board with “definite standards, policies
and limitations to guide its decision-making regarding zoning issues.” 583 Pa. at 334, 877 A.2d
at 418. The Court found that “[w]hile Section 1506 allows the Board in its discretion to consider
local zoning ordinances when reviewing an application for a slot machine license and to provide
a 60-day public comment period prior to final approval, the Board is not given any guidance as
to the import of the same.” Id. The Court concluded that while there were eligibility
requirements and additional criteria to determine whether to approve a license, those
requirements and criteria did not provide adequate standards upon which the Board may rely in
considering the local zoning and land use provision for the site of the facility. Id.

Contrary to PAGE, Section 3215(b)(4) provides standards and guidelines upon which the

Department may rely when making a determination on a waiver request. In PAGE, the Court
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found Section 1506 unconstitutional because it merely directed the Board to consider local
zoning ordinances. Here, Section 3215(b)(4) provides that the Department shall issue waivers if
(1) a certain process with specified guidelines is followed, namely that the operator submits a
plan identifying additional measures, facilities or practices to be employed during well site
construction, drilling and operations; and (2) a specific performance standard is satisfied, namely
that the plan demonstrates that waters of the Commonwealth will be protected.

Further, despite the Commonwealth Court’s conclusions based on PAGE, this case is

much closer to Eagle Environmental II v. Commonwealth, Department of Environmental

Protection, 584 Pa. 494, 884 A.2d 867 (2005). In Eagle Environmental, the appellants

challenged whether the General Assembly impermissibly delegated discretion to the
Environmental Quality Board (“EQB”) with respect to the regulation of landfills under the Solid
Waste Management Act (“SWMA”) and the Municipal Waste Planning, Recycling, and Waste
Reduction Act (“MWPRWRA”). Id. at 515-16, 884 A.2d at 880-81. Specifically, they
challenged whether the EQB had the constitutional authority to adopt a harms/benefits test by
regulation, under which the EQB would only grant landfill permits where the applicant
demonstrated that the benefits of the project outweighed the environmental harms. Id. at 500,
514, 884 A.2d at 871, 880. The appellants argued that the harms/benefits test was a basic policy
choice that only the Legislature could make. Id. at 515, 884 A.2d at 880.

This Court disagreed, holding instead, that “[t]he legislature made the basic policy
decision that, although landfills potentially create significant dangers to the public and the
environment, they are nonetheless a public necessity.” Id. This Court further held, unlike the
Commonwealth Court below here, that the legislature in making this policy choice did not need

to “set forth specific rules and regulations to determine how to protect the environment or the
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public; instead it appropriately delegated those to the EQB.” Id. The Court was content that
EQB’s discretion was appropriately restrained by the express statutory goals of the SWMA and
the MWPRWRA, which, were to “protect the ‘safety, health, welfare and property of the public’
as well as the Commonwealth’s natural resources from the ‘public health hazards, environmental
pollution, and economic loss’ that may result from improper and inadequate solid waste disposal
by private enterprise as needed by the public.” Id. (citing 35 P.S. § 6018.102; 53 P.S.

§ 4000.102); cf. 58 Pa. C.S. § 3202 (goals of Act 13).

Act 13, like the statutes at issue in Eagle Environmental and unlike the statute at issue in

PAGE, goes beyond providing general criteria and indefinite standards, and instead dictates
terms for guiding the Department’s discretion. The Pennsylvania Constitution simply does not
require the General Assembly to go through every possible instance of when a plan submitted
pursuant to Section 3215(b)(4) would pfotect Commonwealth waters and when it would not. Cf.
Eagle Envtl., 584 Pa. at 515, 884 A.2d at 880 (holding that Legislature did not need to set forth
“specific rules and regulations” concerning landfills, finding it constitutionally sound that rule-
making authority delegated to the EQB). As such, the General Assembly laid down the definite
standard—necessary to protect Commonwealth waters—and set forth the various criteria that
figure into the calculus of what is or is not “necessary.” See, e.g., § 3202 (express statutory
purposes of each provision of Chapter 32); § 3215(b)(4) (requiring a detailed well plan).

- At the end of the day, the “necessary to protect Commonwealth waters” standard is at
once permissive and restrictive: it permits drilling within certain areas, but only if adequate
provisions have been made to protect our natural resources. In light of all of this, Section

3215(b)(4) is plainly constitutional, having set forth basic policy choices by the General
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Assembly and guiding and limiting the Department’s discretion in carrying those choices out.
The Commonwealth Court erred in concluding the contrary.

C. The Commonwealth Court improperly engaged in judicial second-guessing
of non-justiciable political questions reserved for the Legislature.

In declaring certain provisions of Act 13 unconstitutional, the Commonwealth Court went
beyond merely assessing the constitutionality of Act 13. The court substituted its own policy
judgments and preferences for those made by the Legislature in passing Act 13, and dictated to
the General Assembly how it should exercise its police powers and how it should provide for
local government—functions that have been constitutionally committed to the Legislative
Branch of government (and not to the Judicial Branch). See Pa. Const. Art. I, § 27; Pa. Const.
Art. IX, § 1. Such is not the role of the judiciary in our tripartite system, and the political
question doctrine expressly bars such judicial activism.

The political question doctrine derives from the legal principle of separation of powers,
i.e., the notion that the Executive, Judicial and Legislative Branches are co-equal, independent

branches of government. Pa. Sch. Bds. Ass’n v. Com. Ass’n of Sch. Adm’rs, 569 Pa. 436, 451,

805 A.2d 476, 484-85 (2002). Under the political question doctrine, separation of powers
principles mandate that the judiciary refrain from revisiting, second-guessing and intruding into
those functions and powers constitutionally reserved to the other branches of government. 569

Pa. at 451, 805 A.2d at 485 (citing Sweeney v. Tucker, 473 Pa. 493, 375 A.2d 698 (1977))."!

In the matter sub judice, the court below determined that this case did not present any
non-justiciable political questions because all “we are asked to do is to determine whether a

portion of Act 13 is constitutional or not, [which] is a judicial function.” Opinion at 24. In

"' In Sweeney, this Court adopted the standard announced by the U.S. Supreme Court in the
seminal case of Baker v. Carr, 369 U.S. 186 (1962), for determining whether a case involves
non-justiciable political questions.
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assessing the constitutionality of Act 13, however, the Commonwealth Court went beyond
merely assessing the constitutionality of Act 13 and exceeded its “judicial function” in at least
two ways.

First, the Commonwealth Court engaged in judicial second-guessing of the General
Assembly’s admittedly valid exercise of its constitutionally entrusted police powers. Article I,
Section 27 of the Pennsylvania Constitution provides that the Commonwealth is the “trustee” of
Pennsylvania’s natural resources and “the Commonwealth shall conserve and maintain them for
the benefit of all the people.” Pa. Const. Art. I, § 27. This constitutional provision entrusts the
General Assembly with the authority to make policy determinations and exercise its police
powers in order to determine the most efficient and productive way to develop Pennsylvania’s
natural resources, while also preserving and protecting the environment.

The police power, i.e., “the inherent power of a body politic to enact and enforce laws for
the promotion of the general welfare,” is constitutionally vested in the legislature. Meitner v.

Cheltenham Twp., 75 Pa. Cmwlth. 46, 52 460 A.2d 1235, 1238 (1983). As this Court has

recognized, the legislature must be respected in its attempt to exercise its police powers and the
power of judicial review must not be used as a means by which courts might act as a “super-
legislature” and substitute their judgment as to public policy for that of the legislature. Parker v.

Children’s Hosp. of Phila., 483 Pa. 106, 116, 394 A.2d 932, 937 (1978). Courts must not

reassess, revisit or concern themselves with the wisdom, reasonableness, propriety, equity or
expediency of the policy or motives behind a legislative enactment, nor question whether the
best of all alternative methods of solving public problems has been selected. Tosto v. Pa.

Nursing Home Loan Agency, 460 Pa. 1,9, 331 A.2d 198, 202 (1975); Mt. Lebanon v. Cty. Bd.

of Elections of Allegheny Cty., 470 Pa. 317, 321, 368 A.2d 648, 649-50 (1977) (“We are not a
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Supreme, or even a Superior Legislature, and we have no power to redraw the Constitution or to
rewrite Legislative Acts or Charters, desirable as that would sometimes be.” (quotations
removed)).

Here, by enacting Act 13, the General Assembly validly exercised its constitutionally
entrusted power to make policy determinations and to enact and enforce laws for the betterment
of the public health, safety and general welfare of the citizens of the Commonwealth. Indeed,
the Commonwealth Court readily acknowledged that the stated purposes of Act 13—including
the need to promote the “optimal development of oil and gas resources in the Commonwealth”
while protecting environmental, safety and property rights—“are sufficient to have the state
exercise its police powers to promote the exploitation of oil and gas resources.” Opinion at 32
(citing 58 Pa. C.S. § 3202). Yet the Commonwealth Court did not end its inquiry there. It took
its analysis one step further and did what this Court warned against in Tosto—it reassessed the
wisdom, reasonableness and propriety of the General Assembly’s policy motives behind Act 13
and questioned whether Act 13 was the best of all alternative methods of managing the
development of Pennsylvania’s oil and gas resources while protecting the environment.

The on-the-record comments of the author of the Commonwealth Court’s majority
opinion support the conclusion that the majority went beyond its limited role in ruling on the
constitutionality of Act 13. According to the majority opinion’s author:

When I was doing the opinion, I looked at the Huntley case. And the

Huntley case referred to Colorado. And so when I was reviewing the case, I

looked at the Colorado law. And I wanted to see what the Supreme Court was

saying. They don’t have this—they don’t require—preempt local zoning at all.

And then I said—1I looked at—and then I went to Texas, and I looked at the

Texas cases. Texas preempts—doesn’t preempt local zoning at all.

And I looked—and there may be other ones, but I couldn’t find one state

that preempted local zoning. But yet the Marcellus Shale gas is throughout the
country and it didn’t adversely impact.
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Looking at other states, as I mentioned, I looked at the Huntley case.
Other states that have thriving industries haven’t preempted or haven’t required
the enactment by the local municipality of ordinances of—of the—of this type.

R.R. at 1264a:25-1265a:11; 1275a:15-19 (August 15 hearing transcript) (emphasis added). This
dialogue during oral argument suggests that the majority’s opinion below was founded, at least
in part, on the court substituting its own policy judgments for those of the General Assembly. 2
Whether or not other states’ legislatures have adopted policy choices of preempting local zoning
or, more importantly, whether other states “have thriving industries” because of the state
legislatures’ policy choices is certainly not relevant to an analysis of whether Act 13 violates
Pennsylvania’s Constitution.”> As this Court is keenly aware, it is the duty of the legislature to
set public policy and the duty of the courts to enforce that policy, particularly where, as here, the
legislature has acted within its constitutional bounds and the Court below conceded as much.

See Program Admin. Servs., Inc. v. Dauphin Cty. Gen. Auth., 593 Pa. 184, 193, 928 A.2d 1013,

1018 (2007).

'2 The comments quoted in the text also show that this policy substitution was based on flawed
premises. As noted, the majority opinion’s author observed that “I couldn’t find one state that
preempted local zoning.” See R.R. at 1265a:8-9. As pointed out in the Commission’s and the
Department’s brief in support of their preliminary objections, however, other states with
Marcellus Shale formations do in fact preempt local zoning: West Virginia has entirely
preempted local zoning as it relates to oil and gas, and Ohio has near total preemption of local
zoning. See W.Va. Code § 22-6A-6(b); Ohio Rev. Code § 1509.02; see also R.R. at 660a n.13
(Commission and Department preliminary objections brief citing same).

'3 The Commonwealth Court’s majority opinion makes a strained analogy of comparing the
justiciability of this case with a hypothetical case in which the Court would be asked to review
the General Assembly’s exercise of its police powers to totally ban gun ownership by anyone.
Opinion at 23. Not only is the hypothetical factually extreme and inapposite, it also is legally
deficient because, as discussed above, the Court did not limit its review to whether Act 13 is a
valid exercise of the General Assembly’s police powers but extended its inquiry to the policy
choices surrounding that exercise.
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Second, the Commonwealth Court improperly encroached upon the General Assembly’s
exclusive power to provide for local government. Article IX, Section 1 of the Pennsylvania
Constitution states: “The General Assembly shall provide by general law for local government
within the Commonwealth.” Pa. Const. Art. IX, § 1 (emphasis added). To this end, the General
Assembly exclusively is vested with the constitutionally delegated power to make, alter and
repeal laws related to municipalities. As noted above, municipalities are creations of the General
Assembly and, therefore, “[m]unicipalities ‘possess only such powers of government as are

expressly granted to them and as are necessary to carry the same into effect.”” Holt’s Cigar Co.

v. City of Phila., 608 Pa. 146, 153, 10 A.3d 902, 906 (2011) (quoting Huntley & Huntley, Inc. v.

Borough Council of the Borough of Oakmont, 600 Pa. 207, 964 A.2d 855, 862 (2009)).

Consequently, the powers of municipal corporations are “subject to change, repeal, or total
abolition at [the General Assembly’s] will. They have no vested rights in their offices, their
charters, their corporate powers, or even their corporate existence. This is the universal rule of
constitutional law, and in no state has it been more clearly expressed and more uniformly applied

than in Pennsylvania.” Com. ex rel. Elkin v. Moir, 199 Pa. 534, 541, 49 A. 351, 352 (1901).

Here, with Act 13, the General Assembly made a policy determination to retract powers
of municipalities across this Commonwealth to regulate oil and gas operations, as is within the
General Assembly’s exclusive province under Article IX, Section 1 of the Pennsylvania
Constitution. This policy determination by the General Assembly was a mere retraction of rights
previously granted by the General Assembly to its municipal-agents. The Commonwealth Court
may not, as it did in this case, sit as a super-legislature to judge the wisdom or desirability of the

General Assembly’s policy decision to retract those rights. See Mercurio v. Allegheny Cty.

Redev. Auth., 839 A.2d 1196, 1203 (Pa. Cmwlth. 2003); see also Com. ex rel. Woods v. Walker,
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305 Pa. 31, 34, 156 A. 340, 341 (1931) (“Restraints on the legislative power of control over its
political subdivisions must be found in the constitution or they must rest in legislative discretion.
A municipality cannot question the state’s authority or discretion when dealing with affairs
relating to government or the care of its property.”).

Additional on-the-record comments of the author of the Commonwealth Court’s majority
opinion are inconsistent with the General Assembly’s authority to expand or retract municipal
powers without obtaining the consent of the affected municipality or, more importantly, without
judicial interference or intervention. As stated by the majority opinion’s author:

I don’t—1I didn’t address this, but local municipalities are not creatures
of the General Assembly. They’re creatures of the Constitution, which is—

which is a difference.

Coming out of local government, I always appreciated that difference.
There’s a whole constitutional framework dealing with local government.

R.R. at 1266a:1-7 (emphasis added).

This observation suggests that the majority opinion below was founded, at least in part,
on the incorrect premise that the powers of local municipalities are somehow constitutionally
protected. Again, although Article IX, Section 1 of the Pennsylvania Constitution provides for
the creation of municipalities at the discretion of the General Assembly, it does not grant
municipalities any constitutionally protected powers and, instead, explicitly provides that the
General Assembly is solely responsible for creating municipalities and determining the extent of
their powers. The judiciary has no role in this process and, under the political question doctrine,
should refrain from interjecting itself into that process as the Commonwealth Court majority did
here, in order to second guess those policy determinations constitutionally reserved to the

General Assembly.
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The Commonwealth Court overstepped its constitutional bounds and substituted its
policy judgments for those of the General Assembly. Accordingly, the Commonwealth Court’s
majority decision should be reversed and judgment should be entered in favor of the Commission
and the Department on all claims.

D. The Commonwealth Court improperly considered the Municipalities’ unripe
claims based on speculative and unfounded harms.

Despite acknowledging that the Municipalities’ constitutional claims are based on
“speculative, hypothetical events that may or may not occur in the future,” the Commonwealth
Court proceeded to evaluate and assess those unripe claims. Opinion at 24 n.17. The
Municipalities have done nothing more in this case than set forth a wholly speculative “parade of
horribles” that they contend might occur in the future following full implementation of Act 13.
They have wholly failed to establish any direct or immediate harm to justify a court entertaining
jurisdiction over clearly unripe claims.

Pursuant to the ripeness doctrine, courts must refrain from addressing the
constitutionality of any statutory provision as applied to a speculative, hypothetical set of facts.

Pa. Power & Light Co. v. Pa. Pub. Util. Comm’n, 43 Pa. Cmwlth. 252, 256-57, 401 A.2d 1255,

1257-58 (1979); Com. v. Bucks Cty., 8 Pa. Cmwlth. 295, 302 A.2d 897, 900-01 (1973) (“The

rendering of advisory opinions on hypothetical facts is no part of the judicial function.”). As this
Court has recognized: “A court will take jurisdiction only in a case in which a challenged statute
... has been actually applied to a litigant; it does not undertake to decide academically the

unconstitutionality or other alleged invalidity of legislation until it is brought into operation so as

to impinge upon the rights of some person or persons.” Knup v. City of Phila., 386 Pa. 350, 353,

126 A.2d 399, 400 (1956). Whether a matter is ripe for judicial review is a question of law.

Twp. of Derry v. Pa. Dep’t of Labor & Indus., 593 Pa. 480, 485, 932 A.2d 56, 59 (2007).

40



In the matter sub judice, the Commonwealth Court summarily dismissed the ripeness
argument in a footnote. Although it acknowledged that the Municipalities’ claims were unripe,
the Commonwealth Court rﬁajority cited to this Court’s alleged approval of the Commonwealth
Court exercising “equitable jurisdiction” to allow “parties to raise pre-enforcement challenges to
the substantive validity of laws when they would otherwise be forced to submit to the regulations
and incur cost and burden that the regulations would impose or be forced to defend themselves

5914

against sanctions for non-compliance with the law.”"" Opinion at 24 n.17. According to the
Commonwealth Court, this case comes within its “equitable” review of otherwise unripe claims
because “the municipalities have alleged that they will be required to modify their zoning codes,
and if they fail to do so, they will be subject to penalties and/or prosecution under 58 Pa. C.S.
§ 3255.” Opinion at 24 n.17. This conclusion is factually and legally flawed for several reasons.
First, it is nowhere alleged in the record, let alone established factually, that
municipalities “will be required to modify their zoning codes, and if they fail to do so, they will
be subject to penalties and/or prosecution under 58 Pa. C.S. § 3255.” Opinion at 24 n.17
(emphasis added). This specific allegation is not pled in the Petition for Review. And no
discovery has occurred in this matter and no evidentiary hearings have been held to make this
allegation a proven fact of record. In fact, none of the Municipalities’ briefs in this case has cited
to 58 Pa. C.S. § 3255 as a basis on which to argue a direct or immediate threat. The
Municipalities cannot point to a single instance in which they have been “required to modify
their zoning codes” or a single instance in which they even have been threatened with, or

otherwise “subject{ed,] to penalties and/or prosecution under 58 Pa. C.S. § 3255.” These

' Despite referencing “our Supreme Court” for this proposition, the Commonwealth Court’s
majority opinion does not actually cite to any decision of this Court in support of its “equitable
jurisdiction” analysis. Opinion at 24 n.17.
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unfounded and purely speculative allegations of harm appear to have been raised by the court
below sua sponte.

Second, the “penalties and/or prosecution [provided] under 58 Pa. C.S. § 3255” are not
even applicable to Chapter 33’s uniformity of local ordinances provision contained in Section
3304. Section 3255 is located within Chapter 32 of Title 58, which relates to development of oil
and gas resources. Section 3255, titled “Penalties,” is expressly limited to violations involving
only Chapter 32, i.e., the chapter in which it is found. See 58 Pa. C.S. § 3255(a) (“A person
violating a provision of this chapter commits a summary offense...” (emphasis added)); 58 Pa.
C.S. § 3255(b) (““A person willfully violating a provision of this chapter or an order of the
department issued under this chapter commits a misdemeanor....” (emphasis added)). Thus, the
sanctions set forth in 58 Pa. C.S. § 3255 expressly are not applicable to alleged violations of
Chapter 33 of Title 58, titled “Local Ordinances Relating to Oil and Gas Operation.”
Accordingly, the legally unsupportable threat of sanctions under 58 Pa. C.S. § 3255 could not
possibly constitute direct or immediate harm to the municipalities to warrant the exercise of
“extraordinary jurisdiction.”

Third, the Commonwealth Court misstates and unduly expands the scope of its alleged

ability to exercise “equitable jurisdiction” in pre-enforcement challenges. In Arsenal Coal Co. v.

Department of Environmental Resources, 505 Pa. 198, 477 A.2d 1333 (1984), this Court

recognized the availability of a pre-enforcement challenge in the regulatory context, and created
an exception to the general rule requiring exhaustion of administrative remedies. However,
Arsenal Coal in no way created a carte blanche exception for courts to exercise “‘equitable
jurisdiction” in any and all pre-enforcement challenges. Arsenal Coal and its progeny concern

pre-enforcement challenges to agency regulations and do not address the exercise of “‘equitable
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jurisdiction” over statutory provisions promulgated by the General Assembly. Moreover,
Arsenal Coal and its progeny require the establishment of some type of direct and immediate
harm justifying the court’s exercise of its “original jurisdiction,” which, as discussed above, the

Municipalities have not shown, nor can they. See Grand Cent. Sanitary Landfill, Inc. v. Com.,

Dep’t of Envil. Res., 123 Pa. Cmwlth. 498, 502, 554 A.2d 182, 184 (1989) (“absent any

allegation by [petitioner] that it is currently in violation of the [agency’s] regulations, or is
immediately threatened by specific circumstances, the direct and immediate harm contemplated
by our Supreme Court in Arsenal is nonexistent”).

Finally, the Commonwealth Court’s purported exercise of “equitable jurisdiction” in this
case appears to have been expressly limited to Act 13’s requirement that municipal zoning
ordinances be modified for uniformity under Section 3304 of the Act. Again, the court’s stated
justification for entertaining the Municipalities’ otherwise unripe claims was its faulty
conclusion that “the municipalities have alleged that they will be required to modify their zoning
codes, and if they fail to do so, they will be subjecf to penalties and/or prosecution under 58 Pa.
C.S. § 3255.” Opinion at 24 n.17. Yet, the court below also declared null and void Section
3215(b)(4) of Act 13 as an unconstitutional delegation of legislative authority to the Department.
The Commonwealth Court, however, provided no justification for entertaining this unripe claim,
which, on its face, has nothing to do with municipalities having to modify their zoning
ordinances or allegedly being sanctioned for failing doing to do so. Accordingly, the
Commonwealth Court should not have reached the merits of this clearly unripe claim.

VIII. CONCLUSION

For the reasons expressed above, this Honorable Court should reverse the July 26, 2012
order of the Commonwealth Court and direct that the case be dismissed in its entirety with

prejudice.
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BEFORE:  HONORABLE DAN PELLEGRINI, President Judge
HONORABLE BERNARD L. MOGINLEY Judge. S
HONORABLE BONNIE BRIGANCE LEADBETTER Judge
HONORABLE ROBERT SIMPSON, Judge . .
HONORABLE P. KEVIN BROBSON, Judge = .
HONORABLE PATRICIA A. MOCULLOUGH J udge
"HONORABLE ANNE E. COVEY Iudge

OPINION BY o o
PRESIDENT JUDGE PELLBGRINT' FILED: July 26, 2012

Before this Court are prehmmaxy ob_]ectlons ﬁled by the
Commonwealth of Pennsylvania, Pennsylvania Public Utxhty Comnussmn
(Comimission), et al. 2 (collectively, the Commonwealth) in response to a petltlon

for review filed by Robinson Township, ef al,® (collectively, Petitioners)

' While the maj ority of the en bane panel voted to grant l’etmoners ‘Motion for Summary
Relief regarding Counts I-ITI, because of a recusal, the vote of the remaining commissioned
judges on those Counts resulted in a tie, requiring that this opinion be filed pursuant to Section
256(b) of the Internal Operating Procedures of the Commonwealth Court 210Pa. Code §67 29(b)

2 The other Respondernts are: Robert F. Powelson, in hlS official capamty as Chalrman af
the Public Utility Commiission; Office of the Aftorney General of the Commonwealth of
" Pennsylvania; Linda L. Kel lly, in her officlal capacity as Attorney General of the Commonwealth
of Pennsylvania; Psnnsylvama Department of Environmental Protection (DEP); and Michael L.

Krancer, in his official capacity as Secrétary of the Department of Envxronmental Proteotwn

3 The other Petitioners are; Washington County, Pennsylvania; Bnan Coppola (Coppola),
individually and in his Official Capacity as Supervisor of Robinsoh Townshlp, Township of
Nockamnixon, Bucks County, Pennsylvania; Township of South Fayette, Allegheny County,
Pennsylvania; Peters Township, Washington County, Pennsylvaiia; Da\nd M. Bell (Ball),
individually and in his Official Capacity as Councilman of Peters Townshlp, Township of Cecil,
Washington County, Pennsylvania; Mount Pleasant’ Townshlp, Washmgton County, Pennsylvénia,
Borough of Yardley, Bucks County, Pennsylvania; Delaware Riverkeeper Network; Mayd Van
Rossum (Van Rossum) the Delaware Rwelkeepez and Mehemosh Khan M.D. (Dr Khan)



challeng,qng the. consntutmnahty of Act 13. ‘ Also before the Court is Petitioner’s
mouon for summmy rehef seekmg Judgment in thelr ffwor T hc Commlssmn and

the DEP have fileda cross-motion for summary rehef

On Malch 29, 2012 Pet’moners ﬁled @ petmon f01 1ev1ew m the nature
of a complamt for declaratory Judgment and mjunctwe rehef i thls Couﬁ’s original
jurisdiction chal-lengmg the. oonstlmhonahty of* Act 13. pertaining to Oil and Gas ~
‘Marcellus Shale.’ Act 13 repcaled Pennsylvcmm § Oil and Gas Adt’ and replaced it
with 4 codxﬁed statutory framework regulatmg oil and ‘gas: operations in the
Cormnonweahh. Among other provisions mvol.vmg the 'levymg and distribution of
bi_,mpact fees and the regulation of the operationi of gas wells, Act 13 p‘reémpts local

regulation,® including environmental laws and zoning code provisions except in

# 58 Pa, C.S. §§2301-3504.

. Peﬁu’onéx’s .Of:iglhe{ll‘v' filed xa. mctmn for. sum:mauy Judgmcnr Which ;chis' Court by order
dated May 10; 2012, degmed a motion.for summary relief pursuant to Pa R.AP. 1532(b).

$The: pctmon is lenvthv c,ons1stm0 of 108 page& and 14, oounts 12 counts requesting

declaratory relief, one count: 1equestmg a. pxehmmary mjuncnon .and another - 1equestmg a
permanent injunction. A e

7 Act of December 19;. 1984 P, L 1140, as amerzded formerly 58 P.S. §§601 101-601. 605

B58 Pa. C:S, §33oq prowdes ‘

Notwithstanding any- othcz law to the contrary, envuonmental acts
are of Statewide conéern and, to the exfent they: rvgulate ol and g gas
operations, occupy the entire field.of regulation, to the exclusion of. - .
all local ordinances. The Commonwecﬂth by this section, preempts
and supersedes the local fegulation .of.oil and gas operations
regulated by the environmental aets; as provided in this chapter,




limited- instances regardmg setbacks in certain areas involving oil and gas

operations. “Oil-and gas operations” are defined as:

(1) well location assessment, including seismic operations,

well site ‘preparation, construction, drilling, hydraulic
fracturing and site restoration associated with an oil or gaq:
well of any depth; : :

(2) water and other ﬂu1d storage ot meoundment areas'
used exclusively for 011 and gas operations;

(3) constructlon m%aﬂatmn, use mamtenance and 1epalr
of :

(i) oil and gas pipelines;
- (i) natural gas compressor stations; and. .
(i) natural gas processing plants or facilities
performing equivalent functions; and

(4) consuuutlon, installation, use, maintehance and repair
of all equipment directly associated with activities
spemﬁed in par agraphs (1) (7) and (3), to the extent that

(1) the equipment. is necessanly locatcd at or
- immediately adjaceént to a well site, impoundmient area, oil -
“and gas p1pehne ‘natural gas compressor statxon or natural
gas processing plant; and

. (ii) the activities are authorxzed dnd permitted under
the authority of a Federal or Commonwealth agency

58 Pa. C:S. '§3301._:' Act 13 also gi{res th‘e.powe‘r df"em_inent- domain toa corporation
that is empowered to transport, sell or store natural gas, see 58 Pa.'C.S. §3241, and

réquires uniformity of local érdinances, 58 Pa. €. §3304. -




Petltmners allege ﬂ‘ldt they ‘have close to 150 unconventmnalg
Marcel Ius Shale wells dfil lled w1th1n thelr borders and Act 13 preventq them from -
fulfilling their consllmuonal and statutory obhgatlons Lo proteet the health safety:
and welfare of theu emzens A5 well as pubhc natural Iesouroes from the mdustnal
activity of oil dlld gas, drllhng PetiUonels allege that Act 13 1equnes them to

modify many of thelr zomng laws

? An “unoonvent‘onal well” is defined as ‘“A-bore: hole dulled or being drilled for the
purpose of or 1o be used for the productmn of natural gas from an. unconventxonal formation.” 58
Pa. C.S. §3203, : : Lo

"% The Commonwealih agrees ‘that such rnochﬁcatlon wﬂl be nece%ary in order to promote
statewide uniformity” of ordinances. Its brief in support of the pr ehmmary objectlons states that
ACt 13 . ™

_[I]s the Genera Assemb]y 5 conmdcred ,reSponse to the challenges ‘
of envnonmental protection and economio'developme 1t that come.
with, the commezcml development of unconvenﬂona forme "
‘geologlcal fmmatxons that .cannot be. produeed at ‘econor W,
rates or in economic volumes .exoept by enhemced _dnlhng and,
’eomplctlon technologles One of the most couunoulv known
unconventional’ formations is the Marcellus: Shale, a ‘hydrocarbon-
rich black.shale formation that underlies approximately twosthirds
of. Permsylvama and is believed to hold . trﬂhons of cubic. fee’t of
natural gas and is typlmlly encountered at depths of 5,000 to 9,000
feet.

Act 13-broadly rewrote Pennsylvania’s Oil and Gas Aet in an effort
‘to, inter alia; modernize and bolster environmental protections in

' light of ‘the~inereased -duilling -likely togceur ~throughout: the
Commonwealth. as Marcellus .Shale:: natural gas - TesQuIces are’
fapped.... Act 13 alsosinstitutes an 1mpact fee, which redistributes
industry’ révenue to. communities directly affected by Marcellus -
Shale operations (as Wwell as to. other - Commonwealth entities
involved in shalg development) Finally, and perhaps most relevant

210 these Prehmma.ry Obiections, Act’ 13 fosters both -environmental -
predictability and ‘investment in the’ naecent ‘shale iidustry by -

(Footnote continued on next page...) :




In response to the passage of the Act, Petitioners filed a 12-count

petition for review alleging that Act 13 violates:

‘e Amcle 1§1of the Pennsylvama Constitution and §1

of the 14" Amendment fo. the U.S. Constitution as.an
improper exercise of the Commonwealth’s police power
that is not designed to protect the health, safefy, morals
and public welfare of the citizetis of Pennsy]vama (Count
I) .

® Article’ 1 §1 of -the Pennsylvania Constitution
‘because it allows for incompatible uses in like zoning
districts in derogation of municipalities’ comprehensive
zonmg plans and constitutes an unconstltuuonal use of
.mmng dlsmcts (Coum& 1)}

® Atticle 1 §1 of the Pennsylvama Consntunon
because it is impossible for municipalities to create new or
to. follow existing comprehensive plans, zoning ordinances
or zoning disfricts that protéct the health, safety, morals
and welfare of citizens and to provide for ordexly
development of the. commumty in'violation of the MPC[’

' resultmg in an 1mproper use of 1ts polme power; (Coum.

Iy -

® Article 3 §32 of the Pennsylvama Cons‘mtutxon

because Act 13 a “special law” ‘t_h_a‘c treats- 1002_;1
(continued.. ,-)

mcreasmg statewide umformlty n local mumolpal ordmances that
iripact ol and namral gas opera‘uons v

((‘ommonwcaith’s mcmorandum of hw in support of prehmmary c)bjeonons at 3-4)
(footnotes omitted). : :

" The MPC refers to the Pennsylvama Mumupahﬂes Plemnmg Code Act 01" Iuly 31, 1968
P L. 805, as amended 53 P8 §§1010] —11202




governments dlffexently and ‘was enacted for the sole and
unique benefit of the 011 and gas mdustry, (Count [V)

@ Arucle 1 §81 and 10 of . the Pennsylvama
Constitition because: it is an unconstitutional taking for
private purposes. and . an- improper exercise of the
Comonweahh’s emmeni domam power; (Count V)

.o-‘ Armcle 1 §27 of the Pennsylvama Conbumuon i

because it denies municipalities the ability to carry out .
their constitutional obligation to protect pubhc natmalﬂ
resources; (Count VI)

. e the doctrine of Separatlon of Powers because it

‘entrusts an Execum'e agency, the Commisgion, *with the

power to render opinions regarding the constitutionality of

- Legislative enactments, mfxmgmg on a ]uchclal function;

(Comm ViD

s Act 13 meonstnuuonally delegates. power to the
.- Pennsylvania Department of Environmental Protection
* (DEP) without any deﬁmtwc standards or authm 1z1ng

Ianguage (Count VHD

o Act. 13 is. unconsututlonaﬂy vague because Its
setback provisions and requirements for municipalities fail
to provide the necessary. information regarding what

: actlons of a mummpahty are prohlblted, (Coum lX)

o Act 13 is unconstitutionally vague because its

ummg and permitting requirements for tunicipalities fail

“to provide the necessary information: regarding tht '

aGUODb of a m‘amcxpa ty are prohlblted (Comat X)

o Act 13 is“an unconbtltumonal “Speual Taw™

violation of Article 3, §32 of the Pennsylvama
Constitution “because it réstricts health professionals’
ability “to" disclose “critical dlagnostlo information “when
dealing solely Wwith information ‘deemed propri etary by the,
natiral gas industry “while “other industries, under the
federal Occupational and Safety Act have to ‘list ‘the
toxicity of each chemical constituent that makes up the




product zmd their adverse health effects; (Count XT) (Dr.
Khan is the only petitioner bringing this claim.)

® Article 3, §3 of the- Pennsylvama Constitution
prohibition against a4 “bill” having more: than a single

subject because restricting health. professwnals -ability to
disclose critical diagnostic ' information is a different
subject than the regulation of oil" and gas operations;

(Count XlI) (Dl Khan isthe only pc,mtlonur bmngmg this
clfum) :

Petitioners’ motion for summary relief echoes the allegations in the petition for

review.

In response to the petition for review, the Commonwealth has filed

preliminary objections alleging that: (1) Petitioners lack standing to file their action;

'2 petitioners seek: prehmmary and permanent injunttive relief in Counts XIII and X1V
respectwely -

13 % The standard for summary rehef is found at Pa. R. AP, 1532(b) which 1 is similar to the
relief envisioned by the rules of civil procedure governing summary Judgment “After the relevart
pleadings are closed, but within such time as not to unreasonably delay trial, any party may move

© for surrary Judgment in whole or in part as:a matter of law: .

(1) whenevet thele is no geauihe issue. of .any mater 1a1 fact as to &
 necessary element of the canse of action or defense which could be
* established by additional discovery or expert report, or.

(2) if, after the completion of discovery relevant to the motion, -
including the productioi of expert repoits, an adverse party who will

bedr the burden of proof at trial has failed to produce evidence of
tacts -essential to the cause of action or defense whlch ma _)ury trial

would reqmre the issues to be. sublmtted toa 1ury

Bi ittan v, Beam’ 601 Pa 405 417 1, 7 974 A2d 479 484 n. 7 (20()9)



) Petxtxonels claims are, barred.- because they involve non-Justlclable pohhcal |
questlons and (3) Counts I ‘rhlouch Xﬂ fail to state claims’ upon which 1ehef may be |
gr anted Regeudmg Counts XIII and XTIV, the Commonwealth alleges that
.Peutloners have not set forth a sepal ate cause of acnon f01 grantmg relief and also
fail to state claims upon Whlch summary relief may ‘be granted 1t requests that we,
dismiss the petmon for review and, necessanly, its motlon for summfiry rehef as

well., The Comm}onweal‘ch has .also_ ﬁlq_d 8 crogs: gpphcatxon,for su-mmdry relief,

STANDING |
The Commonwealth contends that the | seven mUniCipaJit'iEb.
(mumcxpa ities), the two councﬂmembers, the physmmn and the envuonmental

assocm’uon do 1ot have siandmg to challenge the constltu’aonahty of Act 13

I simple 'f'erms standmg to sue is a legal concept assuung that thé
interest of the party who is: sumg is really aud Gonor etely at stake to a degree Whelev
he-or she can properly bri mg an action before the court, Baker V., C‘arr 369 U.S. 186 .
(1962) (statmg that the “gist” of st'mdmg is whether the party suing alleged such a
personal stake in ’che outcome of the controvezsy) 3 CHARLE? II KOCH, JR.,
ADMI\IISTR_ATIVE LAW AND PRACTICE §14 10 at 387 (2d ed. 1997).
Pennsylvania hdS 1ts own standmg Jurlsprudence although 1he doctrme of standing
in this Cozmmnwealth ig 1eoogmzed pmmanly as a’ doctrme of judicial restraint and

- not one having ciny basw m the Pennsylvama Constltutlon Housmg Auth of the

. Cty. of Chester v, Pa, State szzl Serv.,. Comm n, 556 Pa 621 730 A 2d 935 (1999),




Fundaiﬁentally, the standing re‘quifement. in Pemléylvania “Is to protect
" against nnpxoper plamtlffs ” Apphcanan of Bzeszer 487 Pa. (438, 442, 409 A. 2d
848, 851 (1979) Unlike the federal courts where a lack of standmg is du'ectly
cé'rrc—;].a.te‘d to the ability of the court to mamtam jurisdiction over the e_u;t;on, the test
for standing in _PennsyIVar_lia isa ﬂe};ible- rule of law,_" perhaps be‘cau‘sé the lack of
standing m Pexmsylvania does not necessarily deprive the court of jU1'isdictioh.

Compare Jones Mem'l Baptist Church v. Brackeen, 416 Pa. 599, 207 A.2d 861

(1965); with Raines Vi Byrd 521 U.S. 811 (1997). - As a result, Pennsylvama courts

are much more expansive in finding standing s than Lhen' federal counterpaﬂs

In William Pevn Par]cz‘ngﬂGazﬂage,-Inc. v. City of Pittsburgh, 464 Pa.
168, 192, 346 A.2d 269, 281 (1975), where there was a challenge to the legality and
the constitutionality_bf ‘a parking tax, our 'Supreme Court extensively reviewed the
Jaw of standing a_nd.steited the .geﬁeralvful'e:, A pafty has sta_r_idi_ng to sue if he or she
has a “substantial, direct, aﬁd _iimne'diate ,i_nterest” in the subject matter of the
liti‘g”aﬁon_. The elements of the substantial-direct-immediate test have been defined

as follows:

A “substantial” interest is an interest in the outcome
of the litigation which surpasses the ¢ommon interest of all -
citizens in procuring . obedience to the law. A “direct”

 interést requires a showmg that thie matter’ complalned of
-caused- harm.to- the. party’s- interest:: An “immediate” -
interest involves the nature: of the -causal' ‘comnection -
between the action complained of and the injury to the
party challenging it, and is shown where the interest the
party seeks to protect is within the zone of interests sought
to be protected by the statute or constitutional guarantee in
question.




S. Whitehall Twp Police Seifv V. S W/'zzfehall Twp, 521 Pa &2, 86 87, 555 A.2d
793, 795 (1989) (internal citations omitted). ’

Although the. substant1a1 chrect—nmnedmte test is the general rule for
determining the standing of a party before the: court; there have been a number of
cases tha:t’have.granted standing to parties 'who otherwise: failed to meet this test,
includmg William Penn. In' Williom Penn; our Supreme C’ourt' addressed, aniong
other issues, the- standmg of parking lot owners to. challenge a parkmg tax 1mposed
on patrons of their garages and lots Even though the pa:tk:mg lot owners were not

- required to pay the challenged tax, our Supreme Couﬂ.held that.

[Tlhe. causal cormecnon botween the tax-and tho injury to D
the parkirig’ operators is sufficiently close to afford them =~ =
- standing under a statute,  such as- section. .6, which s

essentially neutral on the quesuon While the tax falls
initially upon: the pattons of the parking operators, it is
levied upon the very transaction. between them, Thus the
effect of the tax upon their busmess is removed hom the '

.- cause by only a smgle short step. S

- We find very pexbuaswe authonty for this conoltsion n:
‘__,Pzerce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 271 69
CLEd. 1070 (1925), and Trudx v, Raich, 2391.8: 33, 36

8.Ct,.7, 60-1.Ed. 131 (1915).. In Pierce, the operators of
private schaols were held to.have. siandmg to challenge a
- law which réquired parests to serd their children to public
. schools. “In Truax, an alien was held. to have standing to
" Challenge a law which forbade certain employers to
employ aliens as more than 20%.of their work force. In -
each case the: regula’uon was directed to the conduct of _
persons other than the plaintiff. However, the fact that the =
regulation tended to prohibit or burden transactions
" “between the plaintiff and those subject to the regulation
sufficed to afford the plaintiff standing. While the burdens
imposed in those cases may have been more onerous than

10




that involved in this case (amounting to a total prohi;b‘iti'on
is Pzerce) that does not render the causal connection any

William Penn, 464 Pa. at 208-09, 346 A2d at 289. In Philadelphia Facilities
Managemernt Corporation v.. Biester, 431 A2d 1123, 1131-1132 (Pa. Cmwlth.
1981), we explaine& that the United States Supreme Court set the criteria by which a
'party can challenge the legality and constitutionalify- of a.statute on the putative
ri‘ghfs of other persons or entities when “(1) the relationship of the litigant to the.
third party 1s sﬁch- that the enjoyment of the right by the third party is inextricably
bound with the activ»ityr the litigant seeks to pursue; and (2) there is some obstacle to
the third party’s assertion of his own right.” See¢ also Consumer Party of Pa. v.
Commonwealth, 510 Pa. 158, 507 A.2d 323 (1986) (citing Application of Biester)
(granting standing to & taxpayer challenging the constitutionality of a legislative pay

raise).

This exception has been .uti]ized'By 'oﬁr courts to ér'mt standing to
~ taxpayers challengmg a Varlety of govemmental actions. For example, the courts
have granted standmg to taxpayers challengmg Judxclal el eo‘uons on the grounds that
those olectxons were soheduled in a year oontrary to that presorlbed by the
Pennsylvania Consututlon Sprague V. C'ascy, 520 Pa. 38, 550 A.2d"184 (1988);to
the state bar assocrauon Pennsylvama- attorneye taxpayers and electors challengmg
the placement of a proposed sta“te constitutional amendment an the ballot Bergdoll
v. Kane, 557 Pa, 72 731 A2d 261 (1999) and to'a state senator challengmg the-
governor’s faxlure to submlt normnahons to the state senate within the constitutional
perlod Zemp; ellz v, T hornburg, 407 A2d 102 (Pa melth 1979) The theoxy

" underlying these cases. is.. that pubhc pohcy oon81derat1ons favor a. relaxod.,; SRR



apphmuon of the subsmmml dlrect-lmmedmte test, parucularly the “direct” clemenf
that requn es the party blmgmg the actlon 10 have an mterest that surpasses that of - |

the oommon people Consumer Pai Zy

Fmaﬂy, certain pubhc ofﬁ01als have standmg “co 1epresent the mterest of
the pubhe ‘both tinder their authouty as 1ep1esentat1ves of Ihe pubhc interest and
under the docirine of paz ens pczz‘rzae The doctrme of parem paz‘rzae 1efere to the

anolent powers ‘of crualchanehlp over pe1sons under dlsablhty a;nd of protectorshlp
of the pubhc mterest which’ were orlgmally held by the Crown of England as “father
of the country, and which as part of the common law devolved upon the states and'_
fedelal govemment ” In re leton Hershey School C/Yust 807 A 2d 324 326 n 1
(Pa Cmwlth, 2002) (quotmg In re . Pruner’s Esrate 390 Pa 529 532 136 A. Zd 107
109 (1957)) (citations omltted) Under parens patmae stcmdmg, the attomey genera
is assertlng and protecung the mterest of another, not that of the Commonwealth '
For example pubhc ofhcmls have an :mte:x est as parens patv fae m the hfe of an
unemanc1pated minor, Commonwealzh N Nzxon 563 Pa; 425 761 A 2d 1151
(2000) See also DeFazzo v, szzl Servzce Commzsszon of Allegheny Coumy, 562 Pa
431 756 A 2d 1103 (2000) (‘me she1 1ff of a sceond-class county was found to have
standmg 10 enJmn the enforeement of leglslatlon ihat regulated activities both in and
out ‘of the workplace beoause the shemff had to termmaie employees Who Vlolated" _
the 1e0151a110n unless the owﬂ servwe comrmssmn agreed to a suepenelon of the”
employecs) e e : BRI IETRERE S _
Eiamdmg of Wumcnpa‘intnes 5 v
Regardmg_, the seven mummpahtles Who have brought thls actlon, ’che

Co;mhonwea.lthuar_g’_ues that the‘,:petit_lon for review 15_ premised on the riotjon that
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Act 13 is unconstxtutlondl because it 1mpacts the nghts of c1t1ze11s however the
mummpalmes have no qtandmg to assert the clauns of theu cmzens agamst the
Commonwealth because Act 13 does not harm the mumclpahtles themselves and the
petition for ;evmw-onLy addresses speculative harms _}:h@twmay oceur to the citizens.
“The vério’u’s’ Mﬁﬁiéipéd Péﬁtioners FSiinply'- do. not suffer vany harm to their ‘local
governmeni funchons if zenmg is xequlred and development aHowed that allegedly
herms the property dnd env1r0nmental rights of cmzens of this Commonwcalth To
the extent that such harms are ‘permitted’ by ‘Act 13, whu;h they‘a,:rg_not, the
app'rbpri_ate citizens may have standing to bring such claims.... I—ngx}e{;er, the
Municipal Petitioners simply haﬂzev no basis = no standing ——:t:o act as~p'r'oxy_ parties
for the appropriate:litigants.” | (ConunonWeal’ﬁh’S; Memorandum of Law in Support

of Pi*di‘miﬁ‘ary Objections at 9.) (Emphasis in original.)

‘ The Petmoners however, respond- that Act 13. 1mposes substantxal
dlrect and nnmedlate obhgatlons on them that will result in epeclﬁc harms to thelr
nteresta as govemmg entities, mcludmg adversu 1mpacts that serve to affect therr
" abllmeq to can'y out thelr govemmental f‘unctlons duties and responmblh‘aes under
PennsyIVama Iaw They explam that Act 13 1mposes substannal dn‘ect immediate
md afﬁmnauvb obhgaﬁons on them that affect then‘ local govemmcnt functlons |
mcludmg the re.quu ement of modlfymg their zomng laws m ways that will make the

ordmances unconstltutlonal S Specxﬁcally, to 1mplemem the mandates of Act 13,

1% For examiple, Pemlonezs allege that they would have to: (a) modify their zoning laws in '

a manner that fails to give consideration to, the character of the mumczpalxty, the needs of its

citizens and the suitabilities and special nature of pamcular parts of the mumcxpahty, Section 603

of the MPC, 53 P.S. §10603(a); (b) modify their zoning laws'in a manrer that would violate and
contradict-the goals and objectives of Petlnoners comprchenswe plans, Section 605 of the. MPC,

53PS §10605: and (c) modify zohing Taws ( 3

~(Footnote continued on next page..‘.) A

g‘dmmcts that vxolate Petmoners I



the mun1c1pa11t1es ‘would be 1equ1red. to, completely rewnte their Zoning. codcs and -
 pass ‘new 1and~use ordmances thet create SpBClal cawe outs for the oﬂ and gasﬁ_ '
mdustry that are mcons1stent Wlth long-estabhshed mumcxpal comprehenswe plans
Noteworthy, Act 13 p1 ovides Petmonels thh 120 days to expend mgmﬁcant tirme,
monies and resources to develop ent:rely new comprehenswe plans and ordmances

consult Wlth respecnve pla;nnmg cormmsswns and coun’cy plannmg comx:mssxons

subrmt formal coples of. propose(i "dmances to mummpal and county plannmgf.

commlssmns, sublmt the proposed ordmanoe to the Pubhc Utl 1ty Commlsslon for
revxew, adVemse pubhc notu:e of pubhc hearmg;s conduct pubhc hearmgs, subrmt\ \

f revxsed formal copxes of proposed ordmances and pubhcly advemse for the passage’ .

and appzove fmal oxdmances and compr ehensxve pla_ls o

o

To mamtam standmg to a constﬂuuonel chaﬂenge the mumoipahtyl

must estab ish that its interest in the outcome of the challenge 10 8 state law is: ( 1) :

substantial when aspects of the state law have particular apphcat:on to local |

g,ovemment functlons (as opposed to-general. apphcatlon to all citizens); (2) direct

when the state Iaw causes the alleged eonst1tut1ona1 harm; and (3) sufﬁelen’dy
nnmedlate When the mumupahty ass"*ts». factually supported interests that are not‘
‘speculatwe or 1emote szy of. thladelphza . Commonwealth of Pennsylvama, 575..1
Pa. 542, 561-63, 838 A 2d 566 578-’79 (2003) (holdmg that the Clty of Phlladelphla :

had standmg to challenge the const1tutlonahty of a. sta,’te Iaw because “he Clty S

present assemon that 11 is an, aggueved party is plemlsed upon the effects of [the

(wmimued B

constxtutlonal dutxes to only ena.ct zoning ordmances that protect the ‘health,. safety, morals and.

welfcre of Ihe cornmum‘y, Sectlon 604 of the MPC, 53 P S, §10604
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Ac‘g] upoﬁ itsl in_:terests_énd‘ ﬁ;n@idns 2 a governing enfity, snd not merely 'upc})_r.l'
harm té its citiz‘eﬁs."’) See also F?éﬂklz‘ﬂTwp‘: v. Dep’t of Envit, Res., 500 Pa. 1, 452

A.24 718 (1982) (township had standing because of its direct and substantial interest

where the possibility of harm was immediate to ihe quality of life of its citizens);

Willia}n Penn, ~4-6‘4 Pa.-at 280,,3'46 A.Qd’ét:280‘ (quotmg Man O’ qu Racing dss n |
Ine. v. State Horse Racing Comm 'n, 433 -Pa. 432, 441, 250 AZd 172, 176-77

(1968)) (“‘The party must have & dlrect interest 1n the subJect—matter of the

particular litigation, other\le},.he can have no standing to appeal. And not only

m.uét the party desiring to a,lppeal‘ have é difeé’ﬁ viﬁtié:r”es'f m the particular question

litigated, but his interest musf be -immed.iaté‘ and pecuniary, and not a reméte

consequence of the judgment: - The interest must also be -substanti,al.”’}- A

substantial interest is one in Whicl"_.l. there is some discernible adverse effect to some

interest other than the abstract interest of all citizens in having othets comply with

the law | |

- In this case, the mumc1paht1cs have standing to brmg this actlon
bccause Act 13 1mposes substantml direct and unmedlaie obhga’uons on them that
affect then govermnent Eunctxons Specifically, 58 Pa. C.S. §3304 1equlres'_ |
unzformzty of . Zocal om’znances 16 allow for the reasonable deyelopment of ml and
gas resources, That Wlll rcqu1re each municlpahty to take specnﬁc actmn and ensure
its ordmance comphes with Act” 13 so Lhdt an owner or operator of an oil or gas_'
opération ean utilize the area permlt‘ced in“the’ zonmg district, I 1he mumcxpahtles
do not take action: to enact what they contend are unconstitutional amendrnents to
their zoning ordinances;. they will not be: ennﬂed to any 1mpact fees to which they

may othc,rwme be enmled and could ba sub]ect fo aotmns brought by the gas

operators Because Act 13 lequn ‘es. that the mummpahtles enact. zonmg, Qrdma.nces.,._,. S




to comply with the prov1510ns of Act 13, the mun1c1pahues have stand:mg beoause
Act 13 Has a qubstan‘ual direct and 1mmed1ate nnpact on the mumclpahtxes

‘obhgauons Moreover even if the mterest of the htlgant waq not dlrect or
munedlate, the mumolpalltles clamls that 1hey are reqmred to pass unconetltuuonal
zonmo amendments are mextucably bound Wlth those of the proporty Wners nghtsi
'whose property would be adversely affeoted by allowmg oil and gas operatlons in
all zonmg dlStI"lCtS as a permltted tise when even the Commonwealth adxmts that.;
property owners affected by such a permitted use would have siandmg to brmg o

ch'al-lenge to the oonsum‘nonahty of the Act 13.

B,

' bmmdmg of (‘onmcnl Membens and Lamd{owners l‘, _‘ »
N lhe Commonwealth also contends that Coppola and Ba]l Who have

sued as oouncﬂmembels of their respeotlve mummpahtles and as éi cmzen of the

| Commonweelth » have falled to allege any kmd of 51gn1ﬁoant mtelest and have notx
pled any 111tcxest clmm or halm of any kmd in ’rheu mdwxdual oapaclues Coppola_ '
and Ball allege that they are looal elec’ted ofﬁcxals qctmg in then' ofﬁc1a1 capacmes'
’repl esentmg thelr 1espect1vc, mummpahhcs who oould be subject to pelsonall ”
hablhty and who would be requxred o vote on the passage of zonmg amendments to |
comply with Aet 13 They are also rendents ot the ‘cownsh1ps in Wthh they serve. as
local elected ofhcm.ls As 1nd1V1dua1 landovvners and re31dcnts ‘chey live i ina dlSh’lOli
that has been zoned 1e81demlal in “which 011 and gas operatlom are now pemntted )
under Aet 13 '1hey will not be able to 1ely on the fact that thelr next—door nelghbor |
will not use his of her propefry f01 an mdustmal actmty that W1ll serve to. ,
1mmed1ate1y devalue then propertles Coppold h'lS pmwded an dfﬁdawt statmg the‘

samé and that his respeotwe townshlp has lost areas for fuuue development by way
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of dulhng in residential aréas. Ball has provided .an ‘afﬁd‘avi't stating thet Act 13
entn:ely demes him of the protections he relied upon regarding the value of lns home
a_nd he is unable to guarantee to any prospectxve buyer that mdustmal apphcatmns

will not emst in the re31dent1a1 area in the future As local e]ected officials aotmg in
the1r official capacmes for their mdwxdual mummpahﬁes and bemg quulred to:vote
for zoning amendments they beh ve are uﬂconstxtutlonal Coppola and Bal have

.standmg to bring th1s action.

) C.
Standing of Associations

As to the Delaware Riverlieeeelf Network, even in the absence of injury
to itself, an association may have standmg solely as the representatwe of its
members and may initiate a. cause: of action if 1ts members are suffermg 1mmed1ate
ot threatened injury as a result of the contested action. Mech Contractors Ass’ n of
E. Pa, Inc . Dep't of Ea’zzc 860 A2d 1145 (Pa. melth 2004) Nat'l Solid
Wasz‘es Mgmz‘ Ass ‘n. Casey, 580 A.2d 893 (Pa. melth 1990) However havmg
not shown that at least one membcr has suffered or is th1 eatened W1th suffermg a
“direct, lmmechate, and substantxal” 1njury’ to an mterest as aresult of the challenged
actlon, ‘ whleh 13 necessary for an assocmtlon to have stanchng, Energy
C’onsef’vaﬂon Counczl of Pa. . Publzc Util, Comm ", 995 A.2d 465, 476 (Pa.
Crawlt, 2010), the Delaware Riverkoeper Network lacks standing, See also Sierra
Clubv. Hartman, 529 Pa: 454; 605 A.2d 309 (1992) '(heldiﬁg‘t’hat"Si”en‘a Club and
various other environmenta] orgamzatxons that brought suit challenging the failure .
by the Leglslamre to adopt a: proposed air pollutlon regulatlon lacked standing
because theu mterest in upholdmg a cons’mtunonal ught to clean an were no greater

v tha:n the eommon mtelest ofall cmzens)




D' .

Siandmg of anwkeeper | |

. Thxs faﬂure extends to Va;n Rossum, the De}aware Rlverkeepm who-e-,
snmla.ﬂy falls to plead any chrect and nnmechcue mterest claun or: harm thle she,
oontends that she has performed numerous actwraes m rela‘aon to gas drﬂlmg 1ssues
in ﬂle Delawale River Basm moludmg, data gathermg, she also oontends that her-
personal use and enjoyment of the Delaware RJVGT Basin will be nega’avely affected
1f gas d;mllmg 1s authorized to. proceed in Lhese areas W1thout the- pxotec‘uons
afforded by loca1]y~enacted zonmg 01d1nances. Hel concern: that tmck trafﬁo and' :
air poﬂutlon wﬂl mterfere with her enjoyment of the river - or” her work as
ombudsman howevm does hot rise to the level of a subqtannal 1mmed1ate andv _

dlrec‘c interest sufficient to confer standmg

~ . Btanding of Medical Doctor =

' The petition for review states that Van Rossum is a full-time,; privately funded
ombudsman tesponsible for the protection of the waterways-in the Delaware River Watershed, .
She advocates for the protection and restoration of the ecological, recreational, commercial and
a‘e‘stbetic qUalitie‘s of the De’lawa;e ijel its. tribtitaries an‘d ha‘b’itais (Pc't‘itioﬁ fbr‘ Review: (PFR)
01gan1zat1on csmb 1shcd in 1988 to protect a.md ‘Testore. the Delaware chr, 1ts assooxated
watershed, tributaries and habitats,” (PI'R at'y32.) “To. aolneve these goals, DRN' organizes and
jraplements. streambank reqtoratmns, & volunteer monitoring’ progrém, educational programs;:
gnvironmental ‘advocacy initiatives, recremonal, activities, and @nV1ronmexltal law- enforcement
efforts throughout'the entire Delaware River Basin watershed, DRN is a niembership organization
headquartered in Bristol, Pennsylvania, with more than 8,000 members with interests in the health
and welfare of the Delaware River and its watershed. DRN bnngs this ac’aon on its own behalf

and on beha fof 1ts mernbers, board and statf 7 (PFR at 32, )
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Finally, we turn to whether Dr. Khan has standing to challenge the
constitutionality of Act 13 as being a “special law” in violation of Article 3, §32 of
the Pennsylvania Constitution because it‘ treats.the-oil and gas inglustr_y differently
than other industries re‘_g‘a‘u.'dihgﬂae disclosure. of inﬁi@_&l di.‘agnostio information and
as having more than a single subject in‘viola'tion‘ Art{clfe 3, §3 of the Péﬁnsylvania_}
Constitution because it deals with both the hcalth care of pqtlents and a different

subject, the regulatlon of oil and gas opera‘uons |

58 Pa. C.S. §3222.1(b)(10) and (b)(11), titled “Hydrauho fracturmg
chemical dlsolosure ‘requirements,” regarding hydraulic fraoturmg of unconventional
wells performed on or after the date of the Act, provides that the following are

required disclosures:

(10) A vendor, service company ot operator shall identify
the specific identity and amount of any chemicals claimed
to be a trade secret or confidential proprietary information
to any health professiorial who requests the information in
writing if the health préfessional executes a confidentiality
agreement and provides a written statement of need for the
mformanon mchoatmg, all of the following;

_ (1) ‘The 1nformat10n is needed for the purposo of -
_ dlagnosm ortr catment ofan 1nd1v1dual

(n) The: mdwxdual bemg d1agnosed or treated may |
have been exposed to a hazardous. chermcal

(111) Knowledge of mfomnation wﬂl asswt in the = :
: dlagnosm ortreatment of an‘individual.

. (11) If a health professional determines that a medical
emergency exists and the: specific-identity and amount of
any chemicals claimed to be a trade secret or confidential
propristary information are  necessary for -emergency

~-treatment;-the “vendor; -service provider-or-operator-shall -

e




immediately disclose the information to the health
professional upon 4 verbal acknowledgment by the health
- professional that the infermation may. not be tsed for
. purposes other than the-health needs asserted and that'the
. health ploiessmnal shall maintain the information as
confidential. The ‘vendor, service p10v1der or ‘opetator
‘may request, and the health professional; shall provide -
upon. request, a written. statement. of need and a
* confidentiality agreement from the health professional as
~soon as cireumstances permit,  in  conformance w1th :
" regulatlons pronmlgated unde" ﬂ’llS chapter '

_ ‘Undér these two seo‘aons of Act 13 upon request from a health _
pr ofessmnal information 1egcudmg any chemlcals related to hydrauhc fracturmg of

unconventmnal wells shall be prowded by the vendor o

Dr Kahn 3 only predlcate fox h1s mierest m Act 13 13 that “he u eats_
pauents in an area that may lzkely come. mto contaot W1th 011 and gas opelatlons
(See PFR at ﬁ{ 35, ) Petmoners contend that this glves hxm 8 d1rect substantlal and. '
1mmcd1ate mteleet in thls con’aovelsy because it affeots hls ablhty to effectlvely'
treat ‘his pa‘ments They explam that Dr Khan isa medlcal doctor and resxdem ofthe
Commonwealth and operates a famﬂy praotlce 111 Monroevﬂle Allegheny County,;
where he treats patlents in an. drea that may hkely oome 1nto contact with oil and gas |
Opelatzons Because the clalm that 58 Pa. (“ S §3222 l(b)(IO) and (b)( 11) restrlcts.
health professwnals ab111ty to chsclose crmca] dlagnostlo mformatmn when dealmg
with mformatlon deemed propnetary by the natuml gas 1ndustry, it requues Him to .
disr egard gene1 al etmoal duties and. afhrmdtlve regulatory and statutory obhga‘clons
and to hide mformahon they have gamed solely beoause 1t was produoed by an
._mdustry favmed by the General Asqemb (Pemmner s bnef in opposmon to

C‘ommonweahh s pr elumnaxy ob}eo’aons a‘c 57. )
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While lieeping'"conﬁ.d@ntial 'whatl ch.’errﬁ_cals are bei_ng placed in the
waters of the CQ}mno;iw:emg}ltﬁ may 'avev an éffé_ct, both psychologically and
physically, on pers’bns who live neéar or adj,a'ceni to oil and gas operations to where
these chemicals maiy migrate both -psy‘chologic'ai‘lyn‘andv _-phgfs"ically,v his standing to
maintdin the canstitut_ioﬁal- CIEiims is bés:ed. _on‘_h_i-s u.c'Iafim ihat ‘:,’che,"c'onﬁdential_ity
restrictions may well affect his ability to prac'tice medicine and to diaghose patients.
pr_ever,, until _he-?has requested the information which he believes is needed to
provide medical care to his patie‘nts and that i‘nf‘ormati‘on is not supplied or supplied
with- such 1ebmctlons that he is unable to provide proper medical care, the |
possﬂ)lhty that he may not have the mformatlon needed. to provide care is .not
sufficient to give him. standing. See Nafional Rifle Association v. City of
Philadelph'ia, 977 A.2d 78 (Pa. Cmwlth. 2009) (plaintiffs did not have standing to
bring a claim that their rights under A-rticl‘e}l,v.'§' 21 of the }.Pennsylvzania Constitution
that the “right of the citizens to bear arms in defence of: ﬂlem’selvés and the ‘State
shall’ not be questxoned” were infringed by an ordmance requumg that stolen guns
had to be reported to the police until the plamtiffs guns were stolen or lost) See
also National Rifle Association v. City of Pzttsbwgh' 999 A.2d 1256, (Pa. melth
7010) Commonwealz‘h V. C'zocola 894 A7d 744 (Pa Super 2006) appeal denzed
591 Pa. 660, 916 A2d 630 (2007) and Commonwealth v. Semuta, 902 A.2d 1254 |
(Pa Super 2006) appeal demed 594 Pa 679 932 A 2d 1288 (2007) (no standmg ‘
to object 0 the constitutlonahty of a stgj;gte u.nle_ss the party is affected by thev.
_pmoui"ar featire alllegédjto be in conflict W1th the ’consti_tut:ion)‘ Of course, -oﬁce the
composition of the chenﬁcalsplacedv m fﬁé'.C(;mI‘hdnwedlth’s water is disclosed to

him, if Dr. Kahn believes ‘that the chemxcals in the water cause a gener ahzed health -‘

‘ ha7ard that would affect the health safcty and welfare of the commumty, he WOUJ.d;f_A_ o



have standmg to chqllencre the conﬁdentlahty plO\’lSlOl’lS even 1f he has sxgned the,

conﬁdentlahw agl eement

Accm dmgly because he does not have standmg, Coun’cs XI and XH of .

the Petmon for Re\new dre d1srmssed

_II.
A JU STICIABILITY L x
f he Commonwealm also pr elmnnardy objects to the petmon for 18V16Wv
on the ba51s that Petltxoners clanns are: barred because thcy mvolve non—;]usumable
pohucaJ quesuons “The power to determme how to exarmse the Commonwealth’ |
police powers mcludmg how fo best manage Pennsylvania s natm al resourccs and;

"how 1.0 bes’c proiect 1ts cmzens 1s vested m the Leglslature (Commonwe h_’_ S |

pmhmmal"y objecuons at 3) It axgues that: Art. 1, §2’7 Of ‘che Pennsylvama.
Consntutlon prov1des that the Commonwealth s the. trusiee of Pennsylvama s.
_namral resources and it shall conselve and m'untam them for ‘the: beneﬁt of all the'

‘people T hfxt prov151on pr ov1des the Legmlatme with the authorlty to determme the_

best way to manage the development of I?ennsylvama- s oil and gas resources while

16 AT, §2’/ of the Pennsylva.ma Constltuuon prov1des' ST
' Naxmml rcsomrces and the pubhc esmte.

The people have a mght to clean airy pure water,. dﬂd to the
' »preservahon of the natural, scenic, historic and esthetic values of the
-environment. Pennsvlvama s .public - natural resources. are -the
common property of all'the people, mcludmg ‘generations yet to
CCOmiE: As-trustee of these- resources, the Commonwealth shall -
-conserve and maintain them for the:benefit of all the people,
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protéotihg ’ché environment, If Petitioners are unhappy wi_th t}ie chan_ggé the
Legislature has made in enacting Act 13, they should proceed thréLigh- the political
process and not a@sk this Court to nullify policy- determinations that were made
pursuant'to the C@nstltutmn and for which thete are 1o manageable standards for the

judiciary to assess the merit of the determmahons made by the Legislature

The political question doctrine is derived from the separa'ti'on of powers
prineiple. Pa. Sch Bds. Ass’n, Inc v. Commonwealth-Ass 'n of Sch. Adm'rs, 569 Pa.
436, 451, 805 A.2d 476, 484-485 (2002) A ‘basic p_l,ecept of our form of
government is that the Execmwe, the Legislatme, and theJudictiary are independent;
co-equal branches of govemne_nt. Id at 451,. 805 A.2d at 485, Although'the
ordinary exercise of the judiciary’s power to review the cbnstituﬁonality cof
legislative action does not offend the principle of separation of poWers, theré are
certain poweiﬁs constitutionally .coﬂferfedi upon the legislative braﬁch that are”not
subject to judicial review. Id: A'challléhge to the Legislaturé’”s ekérCise of a power
that the . Constitution commits. excluswely to the Leg1s1ature presents a’pon-

Justlmable pohtloal questlon 1d.

Under the Conmlonwealth’s reasoning, any aotlon that the General
Assembly would take under the police power would not be subgact to a
constitutional challenge For example it tho General : Assembly declded under the
police power that to prevent er 1me 110 one was allowed to-own any kmd of gun, the
courts would be precluded to hear a challenge that the Act is unconsumtxonal under
Art. 1, §21 of the Pennsylvama Constnutlon which proV1des, “The right of the

citizens to bear arms in deferice of themselve_s and the State shall not be

~questioned:” Nothing in this’ case involves making a” determination that would




intrude upon a legislative determination of; for that matter, require the General
Assembly to enact any legislation to implement, any pbtepti;_a‘l adverse order; wﬁat‘_.
we are asked to do is to determme Wﬁether”a pomon of Act 13 is Qonstitutionai or ﬂ
not, a judicial function. Because wei are: noi requxred to make any qpemhc

legislative policy determmatlons m cnder to come to. 2 xesolu’aon of the matter

before us, the issue- of whuthéx» ,

justiciable question for this Court to resolvc

" 7 The Commonweslth also Taises the issue of ripeness arguing that this Court should
refrain from making a determination beciuse the answer would be based on Petitioners” assertions.
of ‘speculative, hypothetical events that may or may not.occir in the future. See Pa. Power &
Light Co v. Pa. Pub. Util. Comm’n,-401 A.2d 1255, 1257 (Pa. Cmwlth, 1979) However, our’
Supreme Court has-held that “the equxtable Junsdlcnon of this Coutt allows parties to raise pre--
eriforcement. challenges 1o the substantive validity of laws when they would othewvlse be forced to-
submit to the regulations and incur éost ard burden that the. regulanons would impose or'be: forced N
to defend themselves against satictions for non—comphance “with the law” In this case, the
municipalities have alleged that they will be required to mudlfy their-zoning codes, and if they fail
to do so;-they will be subject to penalnes arfid/or prosecution. under 58 Pa. C.8: §3255: Therefore
the constitutionality dssii¢ is tipe for- review, and declaratory judgment is ‘thie proper procedure o
determine -whether: & statute Violates the constitutional - rights-of those it affects.” Allegkeny )
Ludjum Steel Cor, p Vi Pa Pub Uz‘zl Comm n, 447 A2d 675 679 (Pa: melth 1982)

0_1"1"3 ’vmlates tbe Pennsylvama Constitution is 4 =




I’AEURE TO STATE A CLAE\'I

Counts I—III
“Art. 1, §1 ofithe
: - Peunsylvamq Constitution
and violation of the Equal Protection Clause
of the United States Constﬂtutlon

The:Connnqnwealﬂj.contends that »Aot 13’s requirement that municipal -
zoning ordinances be amended to include oil and gas operations in all zoning
districts does not violate the principles of due pI‘O_GESS"LII‘_ler Art. 1, 81 of the

Pcnnsylvama Constitution'®

and the Fourteenth Amendment of the United States
Constitution'® because they have a rational basis and consmute a proper exermse of
the Commonwealth’s police powers. '

The Commonwealth states that Act 13 does not preempt local
municipalities’ powers to enact .zdni.ng ordinances if they are in accord with 58 Pa.
C.S. §§3302 and 3304. Unlike 58 Pa. C.S. §3303, which preempts all municipalities
from enacting environmental laws, 58 Pa. C.S. §3302 does keep the local

municipalities’ power of local zon’ihg-'but- only if p-rovisions do not con-ﬂict with

8 Amcle 1 §1 of the Pennsylvama Consutunon provxdes “AH raen are Borm equally free -
an mdependeni -and have certain inherent ard. indéfeasible rights, amorng which are those: of

enjoying and defending life and lberty of dequiring, possessmg and protectmg property and
repuhmon, and of pursmg, ;- their ovwin happiness,” : _ I

" Section 1 of the. 14th Amendment to the United States Constxtutlon prowdes “All
persons bom or naturalmed in the United States and subject to. the jurisdiction thereof, are citizens
of the.United States and. of the State wherein they teside. No State shall make or enforée’any law
which shall abridge the. prmleges or immunities of ¢itizens “of: the United - States; hor shall any
State deprive any person of life, liberty, or property, without: due process of Law nor deny to any

person wlthm it§ Junsdwtxon mc equal protecnon of the 1<1ws e



Chapter 32 of Act 13, which relates to oil and gas well operations and»
environmental concerns. 58 Pa. C. S. §3304 58 Pa. C.8.§3304 mandates that all
* municipalities must- enact zoning ordinances in accbrdance with its provisions. This

manda,te 1t .argues “must -be - evaluated in hght- of Lhe '-ﬁmdamental structural

punc1ples estabhshmg the relatlonsmp between the Commonwealth and 1ts=".-
mumclpahhes It oannot be dlsputed that the Commonwcalth has estabhshed
mumclpahtles and that theif power derives solely frorn n;s creator—state "
‘Mumcxpalltles are creatures of the state and have no inherent powers of their own, |
Rather; they “possess only such powe1s of govemmem as are: eXpressly granted to
them and as are necessary to cany the same mto effect . Hzmtley & Huntley, Inc.
v. Borough Council oan/cmont 600 P2 507, zzo 964 A.Zd 855 3
state the obvmus the MPC is a siatute just jhke any

" To

provmmns are. subject to amendment alteratlon, o repeal by subsequent statutory
enactment, un]ess such Ieglslatwe act Vlolates ths Commonwealth or United States
Constitutions.” (Commonwealth’s memorandum of law in support “of pzehmmary

ob}euuons at 24) R

Whﬂe recogruzmﬂ that thexr power 'to 1egulate zomng is only. by
delegation of the Genual Assembly, the rnumc]pahues contend that Act 13 is
unconstitutional beoause 1L fowes mummpahtles 1:0 enact zonmg o1d1nances in
conformance W1th 5 % Pa. C S. §3?04 allowmg, among other tlungs mmmg and ‘gas
operations in all 7onmg dismcts Whlch are 1ncompat1ble Wlth the?mumcxpahtws
comprehenswe plans that dunommates d1fferent zomng d1str1cts makmg zoning
irrational, Simply put, they contend that they oould not consmmtmnaﬂy ‘enact. a
»zomng ordinance if they wanted to, and it does not make an ordmanue any less .

mfn m bccaqu, the Gener al Assembly 1equn ed 1t to be passed
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A,

Z onmg is an. extensmn of the concept-of a pubhc nuisance Whlch
protects property owners from ‘activities that mterfexe with the use and engoy‘ment of
their property In Czty of Ea’monds v, Oxford House Inc., 514 U.S: 725, 732-33
(1 995), theé United Stqtes Supreme -Court’ desonbed the: purpose of zomng as

follows:

Land-use restrictions designate “districts in which
only compatible uses are allowed and incompatible uses
are ‘excluded.” D. Mandelker,.-L.and Use Law § 4.16, pp.
113-114 (3d ed. 1993) (hereinafter Mandelker). These
restrictions typically categorize uses as smgle-famﬂy
residential, multiple-family residential, commercial, .

- industrial. See, e.g., 1 B. Ziegler, Jr. Rathkopf’q The Law

“of Zoning and Planning-§ 8.01, pp. 8-2 to8-3 (4th ed.

~1995); Mandelker § 1.03, p. 4; 1E. Yokley, Zomng Law
* and Practice § 7-2,p. 252. (4th ed. 1978) ‘

Land use restrictions aim to prevem problems
caused by the “pig in the parlor instead of the barnyard.”
Village of Euclid v. Ambler Realty Co., 272 U.S. 365, 388,
47 S.Ct. 114, 118, 71 L.Ed. 303 (1926) In pamcular
reserving land for. single-family res1dences preserves the
character of neighborhoods, securing “zones where family -
values, youth values, and the blessings of quiet seclusion
- and clean air make the area & sanctuary for'people.””
“Village of Bélle Terré v. Boraas; 416 U.S. 1, 9, 94 S.Ct, -
. .1536, 1541, 39 L.Ed.2d 797 (1974); see also Moore v.. - .
- East. Cleveland 431U.8.494, 521, 97 S.Ct.. 1932, 1947, . ..
. 52°L.Ed2d 531:(1977) (Burger CJ dlssenung) (purp@se'
of East Cleveland’s single- famlly zcnmg ordinance “is the
traditional one of preserving certam areas as family -
vremdenual commumhcs”) 20

B Ignonng thiat Ea’mond.s was cited -ty 6% 1am the purposc of zoning and‘ not ‘the:
cotistitutional stafidard inides the Pennsyl (
- (Footnote contmued on'next pageis)

dlssent'"'ivamauoally étes that 1f B



See also Cleaver v. Bd. of A;:!j’ustment, 414 Pa. 367;378,200.A.2d 408,415 (1964). -

So there is not a “pig in the parlor instead of the barnyard,” zomng
clasmﬁcations contamed in the zoning -or dmance are based on a procesq of planning
Wlth pubhc mput and heaungs that 1rﬁ§iément a ratlondl plan of development Tho
MPC xequnes ‘that every mummpahty adopt a. comprehenswe plan Whmh among
other. thmgs incfudes a Iand use: plan on hOW' val 1ous areas of the commumty are to

be used Secuon 3013‘ of the, MPC 53 P, S. ;§10301 The mummpah

(wmsnu;ed;. 3

no - mcompatlble uses ‘were permitted as part’ of ithe compxehensxve plan; bafeed on- ’thc above
discussion, that would mean the end of vananccs and the grant of non-conforming uses _What that
posmon Jgnoxeb is that non- conformmg uses were in exisience’ before zonmg and that variances
are ‘designed to ameliorate the application.,of . the ;zoning ordmance to a. particular pareel of
propcrty Neither destroys the comprehenslve scheme of zoning. Jn Appeal of Michener, 382 Pa.
401, 407, 115 A.2d.367, 371 (1955), “our. Supleme Court, quoting Clark-v: Board of Zoning
Appeals, 301 NY 86, 90, ‘91, 92 N:B.2d 903; 904, 905 (1950), cxpl""ned lh” the conte 3
why: and when S varxance should be. grantéd and the 1 portance of main aming th@ genera.l sch e
~ of zoning: sta’cmg 3 e S e

?

' [B]efo’re the ‘board ‘may vote a- variance, there miust be shown,
~among other thmgs, ‘that the phgh’c of the owner is dug to unique
“¢ircumstances and not to the géneral conditions in the nelghbmhood
- which. may reﬂect the unreasonableness of.the zoning otdimance. . . « -
. itself. Theé board, being: an administrative and: not. a legislative ~ o
: ’body, ‘may not review or amend the leo1slauvely énacted milesasto " *
" uses; ot amend the ordiriance urider the g guise of a varjance, * ¥ * or
detétmine that the ordinance 1tself is-arbitrary or unreasonable o,
v eonIf there be.a ‘hardship, which . * % ¥ is common to the wholc.
o ‘nelghborhood the remedy is 1o seek a change in the zoning
stdinance itself, = * #: Nothing less than 4 showing of hardship,
special and peculiar to the applicent’s” property. will empower the
board to allow a variince. * * * The substance of all these holdings
is that no administrative body may destroy the general scheme of a

zoning law by grantmg special excmptxon hom hdIdbhlpb common
to all,

g




ordinance implements the comprehensive plan. Section 303 of the MPC, 53 P.S.
§10303,

N A typlcal zonmg ordmance dmdes the mumclpahty into d1smcts in
each of whmh umfmm regulations are prowded for the uses of butldmgs and land,
the hexght of bmldmgs and’ the area: Of. buik @f buﬂdmgs ‘and open 5paces. See
Section 605 of the MPC 53 P, 9 §10605., Perrmtted or prohlbxted uses of property
and buildings are set forth for each zoning district, e.g., residential, commercial, and
industrial. Use distriéts are often further sub-classified, for tristanc:'e,. into residential

districts and then restricted to single-family houses and those in ‘which multiple-

'familly or apartment structures ’ar'e-pe‘mnitted: é‘ommércial' distriets info céhtrél aﬁd‘

local or those it which light manufactulmg is permltted or excluded; for hieavy but
non-nuisance types -of industry; and nuisance or umeqtrxcted dlSt['lCtS ‘Height
regulatxo_ns, fix the height to whloh buildings or »p_orhons' thereof;::may: be carried.
Bulk regulations fix the amount or percéntage of the lot which may-be :o’ccupi‘ed by a
building or its various parts and the extent and 1ocat10n of open spaces, such as

bulldmg set—backs s1de yards and rear yards Zo_m_ng ordmances segregate.

industrial districts from- residential districts, and there is segregauon of the noises -

and odors necessanly incident o the opelatxon of mdustry from those sections in

which the homes are located. Out of thls procesq, & zoning ordmance xmplements a

comprehenswe zonmg scheme each pleoe of property pays, m the form of .

reasonable regulatlon of 113 use; for the protectlon that the plan gwes to all property

lying within thc boundaues of the plan




To determine whether a-zoning ordinance. is Unconstimtional under

Amole 1; §1 of the: Pennsylvama Constitutlon and Fourteenth Amendment. to the

| Umted States Cons’atutmn a substantxve due process mquuy must take place When
makmg that mquny, we take into cons1de1at10n themfights of all property oWners

subJem to the zomng and thc pubhc mtezests sought o be protected Quotlng fr’om

Hopewell Towrzsth -Board of Super'vzsor? v.. Golla 499 Pa 246, 255 452 AZd

1337, 1341 42 ( 1982) our Supreme Court in n re. Rczalen Valley Forge Greenes

Assocs 576 Pa, 718, 729, 838 A.2d 718 728 (2003), stated that

o '[t]hc ' aubsiantlve due plocess mquny, mVolvmg a
balancing of landowners’ rights’ agamst the public-interest
sought to be protected by an exercise of the. pohce power,
‘must-accord substantial deference to the preservation of
rights of property owners, within constraints of the ancient

“maxim of our common law, sic utere tuo wt alienum non’
laedas.. 9 Coke 59--So use your own property as not to.
';m_lure your nelghbors A property owner is. -obliged to

. utilize his property in a manner that will not harm others in

the wuse of their property,and zoning .ordinances-may -
" validly . protect the . mterests of nelghboung property A
owners ﬁ‘om harm. . : :

The Court went on to state that unc_iér that standard for -szﬁingi.tov be.
constitutional, it “must be directed towsrd the community as & whole, concerned
with the public mterest generally, ;md )usuﬁed by a balcmcmg of commumty costs
and benefits. These conmdelatiom have been summanzed as requmng that. zonzng
be in conformance wrtk a comprehenszve plan for growth and developmeni of the

community.” Ia’ (hmpha31s ddded) oo e

The C_Qimnonwealth'":_érgli:efs}__ that Act 13 mandates’ that zoning

~ regulations be rg;ﬁ_onally 'r‘.evl,e‘gte‘d 1o itl",sjobj_‘jectiye.; (1) dpﬁmala.dé\félppmant of oil and
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gas resources in the Commonwealth consistent wnh the protection of the health,
.sefety,,' e11v11'onment and property of Pennsylvaniafc‘iﬁZens; (2) protecting the safety
of pers_onnel:ahd facilities employed in coal mmmg or exploration, de'velopment,
s‘torage and production of natural ‘gas -oF joi_flf;»~'(3)‘ prote'c’cila:g-, the safety and sproper'ty. :
rights of persons-'iesiding in vareas!’lWhere' mih-ing; exploration, development, storage
or production occurs;-and (4) profecthtg=the natural resources, environmental rights

and values secured by the Constitution of Penns_ylvemia; 58 Pa. C:8. §3202.

However, the mtelests that Jus‘ufy the exetcise the pohce powet in the
development of oil and gas operatlons and. zomng are not the same. In Huntley &
Huntley, Inc., 600 Pa. at 222-24, 964 A.2d at 864-66, our Supreme Court explained
‘that while governmental intetests involved in oil and gas development and in land-
use control at times may overlap, the core interests in these legitimate governmental
functions. are qtute chstmot The state £ mterest m oil and gas- development is
centered pr Lmarxly on the efﬁclent productlon and utlhzatwn ofithe natural resources
in the state. Zo,nmg, on the other hand, is to ‘foster the Qrdeﬂy deve-lOpment and use
of land in a manner consistent with Jocal demographic and environmental concems.

It then stated, as c':ompvered'io the state interest in oil and gas exploration:

[TThe purposes of zoning controls are-both broader and
narrower in scope. They are narrower because they
ordinarily do not:relate to matters of stafewide concern,
but pertain only to- the” specific - Tatiributes ~and
developmental objectives of the locality in question.
However, they are broader in terms of subject matter, as
they deal with all potential land uses and generally
incorporate” an overall statement .of community
development objectives that is not limited solely to’ energy
; development See 53 P.S. § 10606; see also. id, §
©10603(b) “(reflecting that, undet the.” MPC, zening
ordinances are permitted to restrict or tegulate such’ thmgs’ T




- as the structures built upon land and watercourses and the
» densﬂy of the populatlon in different areas). See generally
. Tamimy Hmc;haw & J aquahn Peterson, 7 SUMM. ‘PA.

- JUR:2D PROPERTY-§ 24:12 (“A zoning ordinance reflects.a-
legislative judgment as to how land within a municipality .
should be wufilized and where 'the ‘lines’ of ‘demarcation -
between the several use zones should be, drawn. ). More
to the point, the interit underlymg thé Bmough § ordinance
in the present case. includes serving police power, .

’ obJec’uves relating.to- ‘che safety ‘and Welfare of its citizens,
encouraging the most appropriate use of'land thmug,hout
the borough,, conserving the value.of property, minimizing-
overcrowding and traffic congestion, and. providing
ddequate open spaces. éea Ordinance § 205 -2(A).

Id-at 224,964 A.2d at 865.

In this case the reasons set forth in 58 Pa. C.S: §3202-are sufficient o

have the state exercise its police powers to prb}jjote» the expl’oi'tatioh-bf‘oil and gas »

resources. “This i§ the overarohing purpose of Act 13 which becomes. even more

evident by 58 Pa. C. S. §3231 which authonzes the tal cmg of propexty for oil and. gas -

operations..

58 Pa.-C: S §3304 requlres that local zonmg ordmance be amended

whlch as Hunrley & Hzmtley, Ine. states lnvolves a dxffelent exercise of pohoe',

pov\er The pubhc mterest 1n zonmg is in -ihe development and use of- l'an_d ina

mannen u@nmstent with local demographlc and - envuonmental ooncerm 58 Pa.

C.S. §3304 requxres 7omng amendments that must be nonnally Justlﬁed on the. basm. -

that they a1e m acccnd WLth the oomp1 ehenswe plan not to promote oil 'md gas:'

operations that are 1noompat1ble with the uses by people who have made investment

decisions regarding bus_mcss.e_s and homes on the assurance that the _zfonmg district
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would be developed in.éécéi‘danc.e wi‘th’-cdinprehemi'\'/e plan and Wduld only allow
compatible uses. If the Cmnmonwealth~proffered reasons ‘are sufficient, ‘thexi the
Legmlaturo could make similar findings requiting coal portaJs tipples, washing
plants, hmestone and coal smp vvmmes steel mﬂls mdustrml chloken farms,
rendering plants and ﬁreworks plants in. res1dent1a1 ZOnes for a variety of police
power reasons advan.cmg those interests in then development It ‘would allow the

proverbial “ p1g in the patlor mst_gad of the barnyard.”?

In this casé, by requiring municipalities to 'violafe their comprehensive
p_lans for growth and development, 58 Pa. C.S §3304 violates substantive due
process because it does not protect the intérests of neighboring property owners
from harm, alters the character of neighborhoods and makes irrational classifications.
— irratiohal because it requires‘ municipalities to aﬁo‘w al-l'zo‘nes. , drilling operations
and 1mpoundments gas compressor stations;- storage and use of explosives in all
zomng dlsmcts and apphes mdustrlal orlterla to restrictions: on height of structures,

screenmg and fencmg, hghtmg ‘and noise.? Succinctly, 58 Pa C.S. §3304 isa

2 While T would miof call oil or gas “slop,” the dissent posits that this particular pig — oil
and gas opmatmns — can only operats where the “slop” is fonnd, inferring that that -allows
commpressor stations, 1mpoundment dams and blasting and the stomge of explosives be exempt
from normal planning, However, the “slop” here: is.not the oil and gas but the effects of oil and
gas operations on ofher landowners” quiet use and enjoyment of their property. The slop here —
rioise, light, trucks, traffic'~ literally affects the use’ of the landowner’s parlor. The dissent also.
seems to limit the Legislature’s police power to-“break” local zoning to extraction mdustmes
There may be-other redsons ~ such as economic development that the General Assembly may want
to break Jocal. zomng, stich as the building of the gas c&tractmn plant that could be used to justify
almost any use in any zene under the exercise of pohce power “Whether you classify oil and gas
operations as a “pig in the parlor” or a “rose bush in a wheat field,” it nonetheless. constitutes an
unconstitutional “spot use’

- The d1ssemt uiates that the Section 3304 does not ev1scerate 1ocal zoniyg because it does

not. give carte blanche to the oil and gas mdustry and does not reqmre a mumclpdhty fo convert a '

“(Footuote contifiued on Hext page...)




requirement that zoning or"din.ar’ic’;es be amended in violation of the basic precept that
“Land-use restrictions desxgnate dlstrlcts in whxch only compatlble uses are allowed
dﬂd muompanble uses are excluded " City of Edmonds, 514 U8, at 732 (111terna1
quotatxon omltted) If'a mummpahiy cannot. conbtlmtlonally mclude allowmg oil
arid C’dS operatmns it is no fnore oomtxtutloml Juqt because the Commonwealth:

reqmres that 1t be done

(eontinued...):

residential district into an mdustrial district. The dissent then goes on to state that “ia crafting
Section 3304 of Act 13, the General Aqsemby allowed, but restricted, oil and gas’ operations
based on, and not in lieu of each Tocal municipality existing cormprehensive plan.” 58 Pa. C.8,

§3304, it posits, shows con51del ation by requmng adchtwnal setbacks for the more intenisive of its
useq - :

It s true that 58 Pa. C.S. §3304.does not convert remdennal districts into mdusmal zones, ,
it Just requires :that- industrial uses be permitted in residential disfricts and that' the zoning
restiictions apphcable 10 industrial uses be applied. Ttis also-true that: 58 Pa, C.8. §'%304 does not
replace the comprehenswe plan; it _]US’t supplants the comprehensive, plan by a110w1ng oil and gas
operations in districts under the coinpreliensive plan where such a use is not allowed: Agam, it is
true that Act 13 does provide additiorial gonsideration by requxrmg addmonal setbacks to lessen
the negative effects of oil and gas Operations, siich as iachinery noise and flood I:ghts on
adjoining Homeowners. However, the.dissent fails 1o merition that these additional setbacks are
based, on industry" stanidards regardmg mdusmal operauons and that the added “conmderahon"
that the operatlons and ‘the. resultant. hght noise, and traffic, has 1o he perrmﬁed 24 hours a day.
None of these “considerations” w0uld be necessary if the industrial uses included i in the: definition -
of oil and gas opérations were not allowed because they are mcompfmblc with the other uses in
that district. : : :

2 While there is no disagreement with the dissent’s statement that a local ordinance: may.
~ not frustrate the- puxposcs and objectives of the legislature, the claim here is that the Pennsylvania

- Constitution stands™in the way, While tecognizing that “the desireito-organize a runieipality ifito
zones Tade of compatible uses is a goal, or-objective, of comprehensive: planning;™ and. that the -
inclusion of incompatible uses might be bad planning, the dissent concliides that it does not:render:
the ordinance unconstitutionally infirm.:If that were:true; theti-the creation of ‘a spot zong-would-
siiilarly not be unconstitutional wnder: Article 1, -§1 of the Pennsylvania’ Constitution -and ‘the

Fourteenth Amendment to the United States Constitution...Spot zening is “[a] singling: out ofone

lot or & small' area for different’ treatment from that accorded- to -similar surrounding-land

(Footnote continued on next page...) - :
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Because the changes’ required by 58 Pa."C.S. §3304 do not serve the
pohce power purpose of the local zomng ordmances, relating to consistent and
compaﬂble uses in the enumerated districts of d cemprehenswe zomng plan any
action by the local municipality required by ihe__~p1.ov131ons of Act 13 would v1olate_
substantive due process as not in ,ftuth'erahge': of its zoming police pdwer,.
Consequently, the Commonwealth’s prél'.immary objections to Counts I, II and ITT

are overruled.

c.

Because 58 Pa. C.S. §3304 ‘requircs all oilv'. and gas operations in all

Zoning districts, mcludmc residential districts, as a matter of law we hold that 58
Pa. C.S. §3304 violates substantwo due process because it allows mcompanble uses
in Aonmg districts and does, not protect | the mtewsts of nelghbormg property owners

from harm, alters the character of the nelghborhood and makes n'ratlonal
classifications. Accordingly we grant Petitioners’ Motlon for Summary Rehef :
'declale 58 Pa C. ‘3 §3304 unconstltutmnal and null and vo1d and permanentlyl
eny;m the Commonwealth ﬁom enforcmg 1t Othel than 58 Pa CS §§3301

(continued...)

indistingiishable from it in character, forthe economic benefit of the owier of that [ot ot to his
economic detriment.” “dppeal-of Mulac, 418: Pa. 207; 210,-210 A.2d 275, 277 (1965). - While in
spot’ zoning' the land is classified i ‘a way that'is-incompatible with the- classification of .the
surrounding land, the same unconstitutional infirmity exists here.. . What-we Haveunder Aet 13 {sa

“spot use” where-oil 'and gasuses are -singled: ott:for d1ffcrent treatment that is mcompanbie with
other surroundm;: permitted - uses:. * What: the dissent ignotes-is that the sanctioning of “had:
plarmmg wnders the affecfed local zomng ordmames unconsntunonaliy ura‘uonal




thzough 3303, Whlch remain m full force and effect, the remalmng prov131ons of

Chaptel 33 that enforce 58 Pa C S §3‘3 04 eue smnlally emomed

| PR C‘Ount IV - ATt IV, §32
of the Pennsylvann Constlmmon
“Schml Law” SRS

Petltloners arguo that Arucle 3, §3 224 has been v1olated beoause Act 13

treats the 011 and gas mdustry dlfferently ﬁom other ener gy’ extractwn and

B 3 . ! ‘ﬁ

o Artlcle 3 §32 of the Pcnnsylvcmm Constltutlon prowdes
Certain }OCuE and! special laws,
The General Assembly shall pass no local or special law in any
case ‘which has been -or can’'be provided for by genezai law and
Speczhcal y the General Absembly shall not pass any looal or Specxal_

iaw

1. Regulating the affairs of -counties, cities; townships,
wards, boroughs or schoo! districts:

2 Vacatmg, roads town plats streets ar. alleys

o 3 Locaimg or changmc county seats, erec,tmg new-: countles
or changmf7 county hnes

4 Erectmg new townshlps or. boroughs, changmg townshlp-
lmes borough lirhits or school. dxstncts : :

i 5. Rermmng hnes ‘pendlties -and forfmtures or refundmg n
v moneys legally pdld mto the txsasury

6 bxcmptmg propcrty from taxatzon :
7 Reguiatmg Iabor trade mining or manufacturmzz

(Footnote continued on next page...)
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produetion industries -by allowmg the 011 and gas industry to be the only mdustry
permltted to entirely bypass the statutory baselines: underlying the constltuuonahty
of zoning and by giving them specxal treatment in the way they are included in all
zones. To support their argument Petitloners pomt to 58 Pa. C.S. §3304 for
example, which provxdes 2 time limitation on local municipalities when reviewing
zoning applications., They contend, however, that all others who want to develop
land in a district are Lequn‘ed to follow the-time constramts set forth in the MPC.
They further argue-that Act 13 creates -an -unoonsmtumonal distinction betweer
densely and sparsely populated communities Dbecause dé,nsely_ populated

communities and their residents ar}e‘afforciied greater protection under Act 13 due to

setback reqiiirements.”

In its preliminary .objec.tions, t_hée Commonwealth Géﬁtends that Act‘, 13.

is not a “epecial law” in' violation of Article 3, §32 of the Pennsylvania Constitution

(continued...)

8. Creating' -corporations, “or amending, renewing or
extending the charters thereof,

Nor shall the General Assembly indirectly enact any speual or
local law by the parnal repeal of & gcnelal Taw; but laws repealmg
loeal or: apemal acts'may. be passed. - :

2 Petitiohers also argue that there is dxspanty because: under 58 Pa; C.8. §3218:1, public
drinking water facilities aré tréated differently than-private water wells or other drinking sources.
That. section provides that “[a]fter receiving rotification of a spill, the department shall, after
investigating the incident, notify any public drinking water facility that could be affected by the
event that the event occurred.” Under this section; Pctmonars allege that there is an-
unconstitutional distinction between public drmkmg Watcr supphes and’ pnvate wells in violation.
of equal protecuon pnncxples




beuause it is uniform in its 1egu1at10n of the’ 011 afid ghs mdustry and does tiot benefit
ot I,t aﬂeges tha,t Act 13 has.

not smgled out’ one partloular membex of the Bil ‘and gas mdustry for special

“or apply solely to.a single gl@up or. entlty or: munmlp&h.’,»

treatment, and Petitioners cantiot show that Act 13 selects one mumclpahty among.

'snmlaﬂy~s11uated pohtlcal umts fo1 specml treatment The Commonwealth points- .
out that “specnal laws dre only those laws Whlch grant spemal pnvﬂeges to an' :
;mdwmlual person company or mumoxpahty, see ngs erld Preserv Assocs v 5 1
' Dep tof Tr ansp 776 A2d 311 (Pa melth 2001), and the Leglslature has made a,‘f.':

valid classlﬁc"fuon n prowdmg for the regulation of the oil and gas mdustly

Any dlstmcuon bctween groups must sc,ek to pr omote a legxtunate state
interest or pubhc Value and bear a 1easor1able relatlonshlp to the obJect of the
classification. Pa Z}yk Comm v Commonwealrk 587 Pa.. 437 363 365 899 A.2d
1085, 1094—1095 (2004) Regaldmg the 1 'neral extractlonv_,mdustry, Pennsylvama

courts have ]egmtlmate olasmﬁcatlons (hat dnclude clas _'ﬁcatlon of ¢coal mines .

according to the nature of the different kmds of coal, emd Iegléldte for each class
separately. - Durkin v. Kz’ngstan Coal Co., 171 Pa. 193, 33. A, 237 (1895), Read v,
Clearfeld Co., 12 Pa. °§uper 419 (1900) olasmﬁca‘uon of open- pu ‘minihg: as.'-
-di-stinguiskied- from che1 mining, .Dufour v. Maize, 358 Pa. 309, 56 A.2d 675 (1948).

" In th'ts_ caée; while Act"13 d'oes4 ueat fh_eoii@nd gas iﬁldus;try-c:iiff_c‘remlyf
from other extraction industries, it is constifutional because the dié’cincﬁon is based
on real dlffmences that Jusnfy Vaned cla331ﬁcat10115 tor zomng, pmposes Wh’ile,
Sectlon 3304 does violate. Article l §1 it does not VlO]dtB Artloe 3, §32

Accordmg,ly, the Lommonwealth’s prelnmnary obJ ectmn to Count IV is sustamed




Count V - Article 1, §§1.and 10
: of the Pennsylvania Constitution '
and the Fifth Amendment to the United States Cnnstniutmn
Emment Domain

In thls Count Petmoners argue that Section: 3241(a) of Act- 13 is
uncomntutmml under.the Umted States and Pcnnsylvama Cons’ututlons because it
allows on beh_alf ofa private person the taking of property,for;storage :-reservows.-.and
protective areas ardund those reservoirs®® 58 Pa. C.S. §3241f(a) p;o-vides; in

relevant part:

(a) Genera} rule. Bxcept as provided in this
subsection, a corporation empowered to transport, sell or
store natural gas: or - menufactured gas in this
Commonwealth may - appropriate an interest in real
property located in a storage reservoir .or reservoir
‘protective area for mJectlon stolage and removal from
storage ‘of ‘natural gas or manufactired gas in a stratum
which is or. previously has been commerclally ploduc‘uVe
of natural gds .

58 Pa, C.S. §3241(a) (eniphasis added).

%€ The Fifth Amendment to the Constitution of the United States provides, in relevant part,
“INjor shall private property be telcen for. pubhc use, mthout Just compensanon " US. Const
amend V. : e S _ .

o Artlcle 1,81 of the Pennsylvama Constitition ‘Teads, “All men ... have certain inherent and""
mdefeasxble rlghts among which. are those . of. ac_qgmng, possessing and p_rotecwng_proggxf_x

Article 1, §10 of the Pennsylvania Consﬂ,tutlon provides, in. relevant pmf “[Njor shall

private propérty be taken or. dpphed fo pubhc use, w1thout authonty of law and without just
compcnsatlon bemg first made or secured » _




“Conslltu‘aons @f the Umt@cl States and Pennsylvama mandate that

prwr-tte property can only be taken to serve.a pubhc pul pose, : [Our Supzeme Court] .

has maintained 1hat fo satlsiy th1s obhgahon Lhe pubhc must be the pmmary and.

‘paramount beneﬁuary of the takmg Openzng Pri vate Road L for Beneﬂt of O'Reilly,

607 Pa. 280, ’?99 5 A3d 246, 258 (2010) Petltxoners contend that no public -

pmpose only puvate gam is served by . a]lowmg 011 a.nd gas operators to take

puvatu pr operty for thc ml and gas mdusu'y

R In 1ts prehmmaly ob;eotlons among other thmgs, the Commonweahh
contends that Petmoners fail: to staie al clann upon thch rehe! may be grantcd under
Count V because they have faﬂed to allege and there are. no facts offered to :

demonstzate that any ot thelr pmpmy has becn or is m Jmmment danger of bemg '

:w.ken, wnh or w1thout Just compensatwn Even if they had an 1me1 est that wasa -

gomg to be takcn we uould not hear ‘chls challenge m our ongmal jumdlcnon.\-
because thc exoluswe method to ohallengc the condcmncr power to take property 13'1

the ﬁhng of prehmmmy obJ ec‘aons to a: deolal ation of taking: ,S’ee 26 Pa CS. §3 06 -

'Acoozdmgly, the C@mmonwealth s plehmmary Ob_]GCUOn to Count V 1s sustamed,

and CountV is dlsmxssed o

Coumw Aml ]l §2’7 @f '

The Pennsylvania Constitution
]Pubhc Natirral Resources

. Article 1, §27 of t_hve:Pénﬁsylvmﬂﬁ.}Cdnsvti_tu_tionzprovidés:.
- -Natuh_f:ﬂ rgso.u'TQQS- anﬂd‘%hgiﬁpu blic .iaétaéé P
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_ The peoplc have a-right to clean air, pure water, and-
to the preservation,-of .the natural, scenic, historic and
esthetic values of the environment. Penns'ylvama s public -

- natural resotirces: are 'the commeon property of all the
people, including generations, yet to come, - 4s trustee of
these resources, the Commonwealth shall ‘coriserve and

. maintain them for the benefit of all the people. (Emphasis
added. )

Petitioners contend that Chapter 33 of Act 13 violates Article 1, §27 of
the Pennsylvania Constitution because it takes aw-ay their ‘abilityié strike a balance
between oil and g"as‘developme‘n,t and “the ,p:reserv,ation'of natural, scenie, historic
and esthetic values of the eﬂvirOrimémt by requiﬁng a. municipality to allow -
'indu-strial uses in non industrial areas with little ability- to. protect sﬁrrounding
resources -and community.” In'its preliminary objéctions, -the Commonwealth

argues. that Count VI should be dismissed as well because '-Ai’ticle*i §27 exp-l-iciﬂj
| imposes-a duty on the Commonwealth not on: mumclpahtles to ‘act as “frustee” to
conserve. and maintain the Commonwealth’s natural resources and, therefore,(
Petitioners fail to state a ¢laim upon which relief may be granted. .Even if -they have
an obliga’tioﬁ, the Commonwealth contends that they ‘d’o not have the power to té_k_e
into consideration environmental concerns in making zoning detérmina‘tiohs becé‘use
the Commonwealth preempts the’ local regulation of oil and. gas opelatlons regulated'

by- the cnvnconmental acts pursuant to 58 Pa. C. S, §3303

In Community College ofDelawareCmmzy v. Fox, 342 A.2d 468 (Pa.
Cmwlth. 1975), the sewage permit issued by the Department of Environmental
‘Resources, prcdecessm of DEP, allowed a sewer authonty torun a 24—mch diameter

‘sewer along a stream Sult was broug,ht agamst the . scwer authonty clmmmg a

... violation of Amc e 1 §27 beoause the Lssuance of the sewcx pet’n‘llt han'ned the_:_...,_. o




natural resources of the Connnonwealth The sewer authonty araued that the ac‘mon
‘was not mamtamable because only” the Commenwealth Was named as & mlstee of

the: Commonwealth natural Iwources m tha‘c prowsmn In TBJBOUIIU that argument

we stated: .

The 1anguage of SGCthll ’77 of course, does not'
specify ‘what govemmcntal agency or’ dgencies: may .be
‘responsible for the preservation of the, natural .scenic, .
“historic ‘and esthetic values enumerated  therein, but it
seems " clear: that - many .state and. local govemrnemal
agencies doubtless share ‘this responsibility.  The =
legitimate public interest in kecping certain lands as open
space obviously requires that a proper determination of'the
use to ‘which land shall be adapted must be made, but

~again this is clearly not-a-statitory function ofithe DER. -

" On the contrary, we believe that such a determination .
clearly is within the statutory autherity not of the DER
but of the various 'boroughs, - townslnps, CO‘LlntleS, and

- cities ‘of the Commonwealth ‘pursuant to'a long series of
- legislative enactments, Among these enactments is'the . -
"Mumcspa!mes Planmmg Code, which specmcaliy
empowery the governing bodies of it]hcse governmental .
, subdnvnswns to develop plans for land use and torzome.. .
~ or to regulate such uses, Another such enactment is the
" Bminent Dlomdin=Code under :which - property may. be_
taken and its owners may be compéensated when it i
¢ondemned for g proper publie purpose. : These municipal -
‘agencies have. the. responsibility to apply. the Section 27
mandate -as - they ‘fulfill their respectwe roles ‘in--the -
. plamning ‘and regulation of land. use,’and they, of ¢ourse,
‘are not only agerits of the. Commonwealth too, but trustees
"of the public nd’mral resources as well, Just as certamly a5
1StheDbR \ . B o

342 A.2d at 481-82 (emphasis added).

College of Delaware held that local agencies were subject to suit under
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Article T, §2»?7"b‘e'eau‘.s_eidf'-statutory‘o’bliga:tions ﬁfratrtﬁey were teq‘u‘iied to consider or
enforce.  With -1_‘egard' to Petitioners’ clai_m ‘that Act 13 viclates- Article 1, §27
because they‘ cannot strike a balance between environmental coneerns and the
effects of oil and gas operations in developing their zoning ordinances, an obligation
is placed on them by the MPC. It requires that all mummpahnes when developing
the compr ehenswe plan upon thch all zomng oxdmances arebased, must “plan for
the protection of’ natural and h1stor10 resomces” buit that obhganon is limited “to the
extent not proemptcd by: Federal or State law ” SSCthI’.l 301(a)(6) of the MPC, 53
P.S. §10301(a)(6).

Act 13 is such a state law. It preempts a munieipaliﬁes’ obligation to
plan for environmfentéﬂ goncerns. for: Oil and gas operdtions. One of the purposes
given by the Crenelal Assembly in- enactmg Chapter 32 of Act’ 13, deahng wuh oil
and gas operauons was to ¢ [p}reteet 1he natural 1esou:rce§ e11v1ronmentf11 rights and
values secured by. the Consutuuon of Pennsylvama 58 Pa. C.S. §3202 In Section
3303, the General ~Assembly -speelﬁca-lly stated that all 1oca1 obhgatlon or power 1o
deal with the environment was. prcempted because Chaptel 32 occupled “the entire
field to the exolusxon of all local ordmances 58 Pa. C S §3303 By doing so,
mumc1paht1es Were no Ionger obhgated mdeed Wele preeluded fmm taking into
oon31de1 ation enwronmental conceis m the admxmstra’uon of their zomng
orchnances Because they were relieved of their responsibilities to strike a balarce
between oil and gas development and environmental concertis under the MPC
Petitioners have not made out a caise of action under Article 1, §27. Accordingly,
the Commonwealth’s preliminary objection to Cowrit VI is sustdined: arid thet count”

is dismissed.




Counts VII - Violation of
Separation of Powers -
Comimission

Under :the Separahon of: Powers doomne “Ne:tf.her the legislative

branch nor the execuuve branch of govemment actmg thmugh an adrmmstlatwe
-agencyvmay comntumonally infringe on thls JLIleIEﬂ pxerogaﬂve- Penn.sylvama

Human Relations Comm'n v. First Judzczal Dzsz‘ of - Pa., 556 Pa. 258,262,727 A 2d

1110 1112 (1999) n ns plehmmary ob;ectlons the Commonwealth demes that 58

Pa. C.S. §3305(a) violatés the doctrine: of Separauon of Powers because it only
confers authority on the Public Utmty Comrmssmn to 1issue non-binding advisory -
opiniens - regardmg 1he comphance of a 1ocal zonmg ordmances with the
requirements of Act 13. ‘The Commonwealth also denies that Section 3305(b) .
violates the doctrine of Sepatation of Powers by allowing the Commission to make a

determination regardinig the costitutionality of a local zoning. oydixgance.

Petltmnels dlsagree argumg that 58 Pa C S §3305(a) violates the
doctrine because it pemnte, an executwe ag,enoy, 1e the Commlssmn to perform ’
'both legislatives and Judmlal function. The Commission is to play an mtegral role in

the excluswely leg1slatwe functlon of draftlng legwlatlon The Commlssxon is also

o render unappmlable adv180ry oplmons Petltloners argue that Seci]on 3305(b)
violates the docmne because the consumtzonahty ofa mumclpal Zoning ordinance
as related only to-oil and gas. deveIOpment ig no. 1ongel determmed int accotdance

with a local mumcxpahiy § zoning 01d1nance but is determmed eolely by the

Cormmission.”
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58 Pa. C.8. §3305(a) provides: - g

(a) Advisory opi‘niohs' to mﬁnicipalities.—-——r

(1) A municipality may, prior to the enactment of a
local ordinance, in writing, request the commission to.
review a proposed local ordinance to issue an opinion on
whether it violates the MPC, this chapter or Chapter 32
(relating to development). -

1(2) Within 120 cays of receiving a request under’
- paragreph (1),.the commission shall, in writing,. advise the
- municipality whether or riot the local ordinance violates
the MPC, this chapter or Chapter 32.

(3) An opinion under this subsection shall be.
advisory innature and not subject to appeal:

58 Pa;. C.S. §3‘305.(E'_) prov_'ides_s the followi‘ng regarding “Orders™

(1) An owner or operator of an oil or gas operation, . -
or a person residing within the geographic boundaries of a
local government, who is -dggrieved by the enactment or
enforcement of a local ordinance may request the

- commission to review the local ordinance of that local

government to determine whether it v1olates the MPC, this
ohaptez or Chaptet 32.

(2) Partxclpanon in the review by the cominission
shall be limited to parties- spec1ﬁed in paragraph (1) and
the municipality which endcted the local ordinance. -

2(3) Within 120 days of reuelvmg a request under

. this -subsection, the commission shall issiie an order to
determine whethex the loc¢al ordinance Vlolateb the MPC
this chapter or.Chapter 32.

A (4) An order under this subsection shall be subject
to de novo review by Commonwealth Cowrt. A petition -

. for review must be filed within 30 days .of the date of-

service of the commission’s. otder.... The order .of the . .




oommlssxon Sh‘]ﬂ ber made paﬁ of the Ir:c:ord befme ’Lhe
cotut. - o . . ‘

<‘8'Pav:'('5 S §3305(a)v~doés ﬁcv‘i.t"uéi:ve the C'o'rr.lirii's.si‘dﬁ a.ny éﬁfhori@‘ over
this Court to render opn:uons rcgaudmg the consututlona nfy oi leg;s]atlve
enactments 58 Pa C. S §3305(a) merely allows the Comrmssmn to give & non-
bmdmg adwsory opmlon and although that oplmon is -not appedlable by the
municipality, nd adwsmy oplmon is. Mo1eover, 58 Pa C. S §3 SOS(b) specrﬁcall
gives thig Court de novo rewew of 1 Commlssmn ﬁnal oF der so thele 1810 violation
of the Separauon of Power doctrme Acuordmgly, the Commonwealﬂl s

 preliminary objection is sustainedas to Count VIL= -~ -

. Count VIII - Vielation of
Nen-Delegationi. Doctrine —
DEP

| Petmonexs ooniend Act 13 vxolates Artlole 2 §1 becausb it p10v1des
insufficient guldanue to Wawe setback 1equ1remunts estabhshed by the General
Assembly for 011 and cas Wb Is ﬁom the waters of the Commonwealth Speclﬁcally _
they contend ihat 58 Pa C.S. §3215(b)(4) v1olates the basm pnnclples that the
'leglslauou must cantam adequafce stanc ard:, that w1ll gmde and reStl am the exercise
of the delegated admmletx ative functlons because thc statutory Ianguage fails to
contain adequate standard_s or constrains DEP’ s d1s.c-ret,10n when. it administers
mandatory waivers from water body. and w;t}land_:sctbacks; ~Section 3215(b),

regarding “Well location restrictions,” provides:

(b) Limitation.—
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- (1) No well site may be prepared or well drilled
within 100 feet or; in the case of an unconventional well,
300 feet from the vertical well bore or 100 feet from the
edge of the well site, whichever is greater, measured

_Al.l,.honzolntally from any solid blue lined stream, spring or
" body of watér as identified ofi tHe most cutrent 7 % minute
topographlc -Gladrangle map of the Umted States
Geologlcal Survey , .

2y The edge of the distirbed area associated with -

any unconventmnal well site must maintain a 100-foot
setback from the. edge of any solid blue lined stream,
spring or body of water as identified on the most current 7
- Yariiriute, topographic quadrangle map of the Umted States

Geologlcal Survey v . :

~ (3) No unconventional well may be drilled within
300 feet of any wetlands greater than one acre-in size, and
the edge of the disturbed area of any well site must
maintain a 100-foot setback froin the boundary of the
wetlands, ’ '

(4) The department shall waive the distance

restrictions upon submission of a plan identifying

~ additional measures, facilities or practices to be employed
durzng, well site .construction, -drilling - and operations: .
‘hecessary fo protect the waters. of -this. Commonwealth.
The waiver, if granted, shall include additional terms and

; cond1t1ons required by the department necessary to protect

- the watcrs of this Commonwealth. Notwithstanding
section 3211(e), if a ‘Waiver request has been submitted,
the department .may. extend its permit review-period forup. .. .
to 1'5-days upon nouﬁcanon to the apphccmt of the reasons
for the extensmn '

58 Pa. C.8. §3215(b) (emphasis added).

Article 2, §1 of the Pennsylvama Const1tut10n prov1des that the

1eglslat1ve power of the Connnonwealth is vested ina General As%embly consxsmng S




of a- ‘Senate and-a House of Representauves Although thxs aﬁlcle prohxblts:
delugahon of the legzslaﬁve funo’uon the Leglsla,ture may confer a.uthonty and
discretion upon another body in connection with the execution of a law but that
“lcglshtlon must com‘azn adequate Standards whzch wzll guzde and restrain the
'exelcme of the delegated admlmstratlvc funotlons Eag]e Envlt A7 LP, V.
Commonwwlﬂz 584 Pd 494 515 884 AZd 867 880 (20@5) (empha51s ddded) .
quotmo GzZZzgan 55 Pa Horae Raczng C@mm Ay 492 Pa.: 92 94 422 A2d 487 489 v
(]980) See also Commonweczlzh of Pa. v, Parker thte Metal Ca 512 Pa 74 515'«
A.2d 1358 _(.1986), Further, although the Leg1slam1e may ‘delegate the pow.er to
determine some fact or statéb’f‘ things ttp'On'thaf the law makes or intendé to make its
own action clepend it cannot empower an admzmstratrve agency to create the
conditiohs thh consutute the: fact In Re Marshall 363 13a 326 69 A.2d 619
(1949); Reeves v. Prz Game Comm'n, 584 A2d 1062 (Pd melth 1990) Basic
policy choices must be made by the General Assembly Blackwell v, State Ethics
Corim 'n, 523 Pa. 347, 567 A.2d 630 (1989). - '
In us prehmmary objecnons the Commonwea]th demes that 58 Pa v
C. S §3215(b)(4) grants DEP the power to. grant waivers without estabhshmg
~ standards for makmg:. c_i_et_el_'ml_,nat_lons- in: Vlolafq;on o_E Lhe;: vn,;qn-de!legatlon doctrine
"un‘der Article 2, §.1'..27. fﬁoée standard51t contcnds,arecomamcd m 58 Pa. C.S.
§3202, which prov1des that the General Assembly mtended to: “Permit optitnal

development of 011 and g,as resomues of thls Commonwealth con31stent ‘with

2 Article 2, §1 of the Permsylvama Conwtﬁutlon provxdes that “The leglslatwe power of
this Commonwealth shall be veb‘ced ina Geucral Assemblv whjoh Shall oousxst of 8 Senate and a
House of Reprebentahves - R Lo
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prbtecﬁon of health,, :safe"ty? environment-and “property of Pennsylvania citizens.”

58 Pa, C.S. §3202.

| In Pennsyzvan:zram-f Against -Ga#n’bZing -Ex;;ansim Fund A
:Commonweah‘h 583 Ph, 275, 877 A2d 383 (2005) (PAGE’) our Supleme Ceurt

consldeled a similar defense to-a consututmnal challenge undet Article 2 §1 to 4 Pa,

C.S. §-,1506. At the time PAGE was decidéd, Section 1506 pr ovzded -that the siting.

of a gaming fac_ility:-l

.shall not be prohlbmd or othmmsc regulated by any
ordinance, home rule charter provision, resolution, rule or
regulation of any political subdivision or any local or State
instrumentality .or authority that relates to zoning or land
use to the extent that the hcensed facility “has been'
,-approved by the boeard.

“Theé Gaming Board stated that the policies and: obje'étivés 5Hsj;e,d by the

chisl_amre in 4 Pa. C.S. §1 1022 as well as standards _provi?ded in other sectios in

e 4 Pa.C, S §1 102 provxdes that
The Geneml Assembly recogmz,es ﬂm followmg pubhc pohcy
. A'purposes and " déclares ~that* the followmg objechves of the
Commonwealfh dre to be served by ttiis part:

(1) The primary objectlve of - this pm:t to which all other.
* objectives and purposes are secondaly is to protect the. ‘public .
through the regulation and policing of “all activities mvolvmg
gaming and practices that continue to be unlawful.

e The- authorization - of hmlted gaming:by the: mstallatxon ol
’ .and opera.‘uon of slot: machines as duthérized in this part is intendéd . -
to enhance live horse racing, bzeedmg programs, cntertamment and-
- employment in this Commonwealth '
"~ (Footnote continued o next page...) "




(continued...) ) "

N,

(3) “The - auﬂlonmmon of lumtod gammg is mtended o ... :
' proV1de & significant source 6f new revente to-the Commonwealth ~~ ~  ~

- to. sipport” property tax rehef wage tx redu-_ jon, economic
' developmept opportumn es and other sumlar mma i ves.

(4) The authonzauon of 1n’mted gmmng is’ mtended fo

’ pos1t1vely assist the Commonwealth’s horse racing: mdusny, support-' " ‘
-programs: mtended 10 - foster: ‘and pmmote ‘horse’ bireeding. and "~ .

improve. the lwmg and workmg coriditions of personnel who work
- and reside in and around the stable and backside areas of racetracks.

, (5). The authomzatlon of lumted gammg is intended to,

" ““provide: broad ‘éconotiiic * opportimities - to' the’ cmzens of this

Commonwaal[h and shall .be Lvnplememed in. such’ a rmanner as {o

* prevent possible. monopolization by ea‘wbh&hmg ‘reasonable-

- restrictions .on the control of mumple hcensed gammg facﬂmes in
this Commonwealth

- ‘enhance thé further: development of the tourism market throughout
this Commonwealth, including, but not lirited to,- year-lound
recreational and tounsm locdtions in this Commonwealth

(7) meclp'111on in hmlted gammg authormed undor thls paxt
by any " licensee or-perniitiee +shall 'be- “dedmed . & prlvﬂegc
conditioned upon the proper. and. “Gontinued ‘qualification of the
licensee or ‘permiltee and upon the dlsohargo of the. affirmative
responabxh’cy ‘of each *licensee” 10’ provide the.” regulatory and |
mvesngatozy authorities of the- Commonwealth' fh assistance and
information necessary ‘to: asqme that the poliolcs doclarcd by thls
parbare aohlevcd Pt nt o :

(8) Smctly momtored and enfomed control over all hrmted )
gaming -authorized by this part shall be’ provided thr ough reguldtion,
licensing and appropriate enforcement actions of speomﬁed locations,
persous assoozanom practlces aotmtxes licensees and pernnﬁees

(Footnote wmmued om. next pagem)
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the Pen’nsylv‘ania Race Horse Development and Gaming Act, 4 Pa. C.S. §§1101-
1904, were sufficient standards for the Board to exercise its discretion with regardto o
zoning, Our Supreme Court rejected the Board’s ar‘g‘ument while acknowledging
the “eligibility requirements and.additional cfiteria‘g‘u'ide the Board’s discretion in
detem:umng whethex to approve a hcensee, We ﬁnd thai they do not provide
adequate standatds upon which the Board riay r&ly in considering 1he local zoning
and land use provisions, for the site,of the facility itself.” 5 83.Pa, at 335, 877 A.2d at
419, It then deéfaféd 4Pa 'C-‘S'I_.':'§'1'5 06 to béihnoiqﬁfsl:titgtipz_i'_a;l and severed it from the
Gaming Act. |

The 's'ubsectiOns of Se‘c’tioh 32 1-5(6) proyide. specific ‘setbacks between
the wellbore or the dlsfmbed area of a well sﬁe and the water source: In authorizing
a ‘waiver, Sectlon 3215(b)(4) gwes 1o guldance to DEP that guide and.constrain its
discretion to decide to waive the distance reqmrements- from water body and

wetland setbacks.” Moreover, "it-does. not provide how DEP is to evaluate an

(continued...)

- 1(9) . Strict-. financialy, momtormgn iand. controls - ghall be
established and enforced by‘_all hcensees or: penmftees
!' - ,Q.-'..'-": . 3 3 B

~€10). The’ pubhc»r

*mterestn- of th‘_e mt;zens ‘of ;‘this;
Comn}o,nwgal.th; and: the social. effect of gaming shall be taken into
consideration in any decision or order made pursuant to this part. .

(11) It is nécessary to maintain the integrity of the-regiilatory
control and legislative oversight over the operation of slot machines
in:thisi Commonwealth;: to: prevent ‘the -actual” or -appearance of
corruption. that,. may. result- fromlarge - campaigns contributionsy:
ensureithe: bxpmusan administration of this:partyiand aveid acnonsi"f
that may: erode: pubhc conﬁdence m the” system: ot‘ represenmuvef
govemment : i




operator’s “'plein identifying additional. measures, facilities or practices to be

employed.. necessary to proiect lhe waters lé"""Cdﬁimoh‘wealth.” 58 Pa. C.S.
-§3215(b)(4) R o

J ust as in PAGE some general goals contamed in, other provxslons azev'
lacl( of gu1clmg pzmclples as to how DEP is 't Judge opelator submlsswns Sec‘uon;.f
3715(b)(4) delegates the authorlty fo DEP to dlslegard the othex subsecuons and
allow setbacks. ‘dS,,CIOSE- to the water »source. it deéms fea;slble.;wﬁccau_se.thevGengl al”
Assembly. g'ivés}n‘o ;‘gui&l’éhce wllé‘r‘l the dther’ sﬁb§éctioils may be waived, Séctldnf
_3215(b)(4) 15 u11const1tut10nal because 1t gives DEP the power 10 make legmlatwe :
policy )uclgmen’ts otherwise 1esewed for the" Géierdl Assembly of coursc oux_;
holdmg does not preclude the General Assembly’s ability to cute the defects by
subé’eq{ibnt arhendmeﬁt thét'prbvides 'stifﬁ'cient §tandard‘s‘ ;&ccé}dinélyf because
Act 13 provides. msufﬁment guldance to DEP 28 to wheén to gmnt a wawer from the:_f’ "

‘setbaolc requlrements estabhshed by the Leglslature Secuon .3215(b)(4)

”-unco."[ “utuuonal under Artlole 2, §l The Commonwealth § prehmmary objecnon is

ovemlled ancl summary zellel" 1s entcled In favor of the Putmonels on th1s oount




- Coants TX &,
Unconstltutlomlly Vague ;

The. Commonwealth demes that the setback, tu’rung and pcrmlttmg
provisions and requirements for mummpahh-es _urxder Act 13 are unconstitutionally
vague because they fail to provide. sufﬁcient:infonnafion to inform P'etitiOne‘rs as to

what i3 permitted , or prohlblted under the Act Pe‘mtloners allege that the Act is

,,,,,

k2]

vague relying on, Secuon 3304 “Umformfcy of Iocal ordmances They argue, for"
example, that under Section 3304(b) the Act manda‘ce% d1stance requirements for
municipalities requiring that. any local zoning ordinance governing oil and gas
operations strictly comply with the __Same;, but fails to provide any meaningful
information or guidance with regard. to when to grant a waiver or variance of the
distance requirgmeﬁis" pursuant to ,_SeéﬁO;ls-_SZ%S(a) and (b). _.,‘ | | |

‘Both Sections 3304 aﬁd,f3"'2:1§' provide Sp¢ci§c information rég‘a‘rding
the local ordinance requirements, Ssction'32i15 s‘pc;ciﬁcaﬂy provides well lo(:a‘cjibﬁ
restrictions and the distance within '\f}kﬁch.‘TthBy may be drilled from eXisti‘ng‘ water
wells, surface water intakes, reservoirs or ather water supply extraction. pomts
While Section 3304(b)(4) does niot provide for adequate standards, Section 3304 is
nd.t unconstitutionally vague, and the Conunonwealth’vs pfeliminary' bbj.'eciicﬁ‘éj to

Counts IX and X are sustained.

Accordingly, the Commonwealth’s preliminary objections to Counts
IV, V, VI, VII, IX, X, XI and XII are sustained, The preliminary objections to
Counts I, I1, IIT and VII are overruled. Petitioners’ request for summary relief as to

Counts I, I1, TII and VIII is granted and these provisions are declared null and void.




The Commonwealth’s cross-motion for simmary-felief is denied.

DAN PELLEGRING

T udgéLeavitt did not participate in the decision in this case. N
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- IN'THE COMMONWEAL TH COURT OF PENNSYLVANIA

Robinson T'ownsknp, Washington
County, Pennsylvania, Brian Coppola,:
Individually and in his Official
Capacity as Supervisor of Robinison
Township, Township of Nocl{ammon
. Bucks County, Pennsylvania,
Township of South Fayétte,
Allegheny County, Pennsylvania, ~
Peters Township, Washington
County, Pennsylvania, David M. Ball
Individually and in his Official
Capacity as Councilman of Peters
Township, Township of Cecil,
Washington County, Pennsylvama
Mount Pleasant Township,
Washington County, Pennsylvania,
Borough of Yardley, Bucks County,
Pennsylvania, Delaware Riverkeeper
Network, Maya Van Rossum,
the Delaware Riverkeeper,
Mehemosh Khan, M.D,,

Petxtlo_ne‘ré

‘. :No. 284 M.D. 2012

Commonwealth of Pennsylvania,
Pennsylvania Public Utility
Commission, Robert F. Powelson,
in his Official Capacity as Chairman
of the Public Utility Commission,
Office of the Attorney General of
Pennsylvania, Linda L. Kelly, in
her Official Capacity as Attomey
General of the Commonwealth of
Pennsylvania, Pennsylvania
Department of Bnvironmental
Protection and Michael L. Krancer,
in his Official Capacity as Secretary
of the Department of Envmonmental :
‘ -Protectlon ' :
B . "R.@Spondents R R



ORDER

AND NOW, this 26" day-of July, 2012, th_e._p'reliminary:obj‘vecti'ons
filed by the Commonwealth to Cousits IV, V, VI, VII, IX, X, XI and XII are
sustained and those Counts are dismissed. The preliminary objections to Counts 1,

1, I and VIII are overruled.

Petitioners’ motion for suminary relief as to- Counts I, II, and 0T is
granted. 58 P.S. §3304 is declared unconstitutional, null and void,  The
Commonwealth i3 permanently eﬁjoined from enforcing its provisions. Other than
58 Pa. C.S. §3301 through §3303 which remain in full force and effect_,._the
remaining provisions of Chapter 33 that enforce 58 Pa. C.8, §33‘-04 are similarly

enjoined.

Pe‘&itjoners’ motion for summary relief as to Count VIII is granted and
Section 3215(b)(4) is declared null and void.

The crosssmotions. for summary- relief filed by the :Pennéyivania
Public Utility Commission and Robert F. Powelson in his Official Capacity as
Chairman of the Public Utility Commission  and by the Department of
Environmental Protection and "Michaél L. Krancer in his Official Capacity ‘as

Secretary of the Department of Environmental Protection are denied.

DAN PELLEGRINI, President Judge




IN THE COMMON WEALTH COURT OF PENNSYLVAN IA

‘Robinson Township, Washington

County, Pennsylvama Brian Coppola, :

Individually and in His Official =~

Capacity as Supervisor of Robinson

Township, Township of ‘\Iockannmn

Bucks County; Pennsylvania, :

Township of South Fayette, Allegheny :

County, Pennsylvania, Peters. : ‘ ‘
Township, Washington County, . No.284MD. 2012
Pennsylvania, David M, Ball, . Argued: June 6, 2012
Individually and in His Official : :
Capacity as Councilman of Peters

Township, Township. of Cecil,

‘Washington County, Penngylvania, :

Mount Pleasant Township, Washington :

County, Pennsylvania, Borough of

Yardley, Bucks County, Pennsylvania,

Delaware Riverkeeper Network,

Maya Van Rossum, The Delaware

Riverkeeper, Mehernosh Khan, M.D.,

Petitioners,
V.

Commonwealth of Pennisylvania,
Pennsylvania Public Utility
Commission, Robert F. Powelson, in
‘His Official Capacity ag Chairman of
the Public Utility Commission, Office
of the Attorney General of :
Pennsylvamd Linda L. Kelly, in Her - :
Official Capacity as Attorney General :
of the Commonwealth of Pennsylvania, @
Pennsylvania Depattment of :
Environmental Protection and Michael
L. Krancer, in His Official Capacity as
Secretary of the Department of :
Environmental P} otectl on,

Respondents




BEFORE HONORABLb DAN PELLEGRINI, President Judge
HONORABLE BERNARD L. McGINLEY, Judge
HONORABIE BONNIE BRIGANCE LEADBETTER, Judge
HONORABLE ROBERT SIMPSON, Judge

" HONORABLE P, KEVIN BROBSON Judge
HONORABLE PATRICIA A. McCULLOQUGH, Judge
HONORABLE ANNE E. COVEY, Judge

DISSENTING OPINION BY

JUDGE BROBSON FILED: July 26, 2012

T agree with the majority’s an’dySls of the standing and

Justlcmbﬂlty questions. 1 also agree with the majouty s decision to sustain

the Pr ehmmary Objections of the Commonwealth Respondents directed to

‘. Counts 1V-VII and IX—XII and dismiss thosé Counts of the Petition for

Review. 1 further agree with the majority’s d’eciision to grant Petitioners’
Motion for Summary Relief directed t6 Count VIII. I thus join in those
portions of the majority. opinion. I wfite separately, however, bé'ca’ti'se 1 .
disagree w1th the majority’s analys1s and disposition of Counts I-TIT of the
Petition for Re\new I'thus 1espectfull y dissent. |

The majority holds that Section 3304 of Aet 13, 58 Pa..C.S.
§ 3304, is an affront to substantive due process because it would allow “oil
and gas operations,” what the majority r_efe,fs to as the “pig,” in zoning
districts that, ba‘s'e‘d‘on a.local n:_n‘u‘iicipality’s COmpr_ehens(ive plan, allow for
incompatible uses—i.e., residential and ég'r-icuhufal, to name a few. The

majority refers to these incompatible zoning districts as “the parlor.”

Instead, the majority appears to argue that this particular pig belongs in an

unidentified but different zoning district, which the majority identifies only
as “the barnyard.” The majority reasons that if the Géneral Assembly can
require: that municipalities allow this particular pig to be in every zoning
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district, it could also “require steel mills, industrial chicken farms, rendering
plants and ﬁrf:works plants in residential zones.” (Maj. slip op. at 29-30.)

- The problem with the majférity’-s analysis is that this particular
pig (unlike steel mills, éhicken iénns,-rend.éi‘ing_- plants, and fireworks plants) |
can only operate _iri the parts of fthis Commonwealth where its slop can be |
found. The natural resources of this Commonwealth exist where they are,
without regard to any.' municipality’s comprehensive plan. Oil and gas
deposits can exist in a residential district just as easily as they might exist in
an industrjal district.  What a local municipality ‘allows, through its
comprehensive plan, to be built above ground does not negate the existénce_
and value of what lies beneath.

The General Assembly recogni»zéd this when it crafted Act 13
and, in particular, Section 3304, It decided that it was in the best interest of
_all Pennsylvanians to ensure the optimal and uriifor-m development of oil and

gas resources in the Commonwealth, w’herév‘er those resources are found.
‘To that end, Act 13 allows for that dev‘elo‘pmént under certain canditions,
;1_'ecognizing the need to balance th:_at development W_i‘tﬁ the Health, saféty,
environment, and property of the .citizens who would be affected by the
development.
Section 3304, hoWe_Ver, does not, as the majority suggests,
eviscerate local land use plén,ning. It does not give carte blanche to the oil
“and gas industry to ignore local zoning ordinances and engage in oil and gas
operations anyw’h&e it wishes. Section 3304 does not require a municipality
to convert a residential district into an industiial district. Indeed, in craffing

Section 3304 of Act 13, the General Assembly allowed, but restricted, oil
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and gas operations based on, and not in lieu of, -each local municipadlity’s
existing compreh‘ensiv'e‘_ plan. |

“Oil and gas operations™ is broadly defined to include different
classes of activities, or “uges”, related to oil and gas operdtions—e.g.,
assessment/extraction, fluid impoundment, compressor stations, and
processing plants. Section 3301 of Act 13, 58 Pa. C.S. §3301. The
definition reflects multiple different “uses” related to the oil and gas
industry. Recognizing that some of these uses would be more intrusive than
others, if not downright unsuitable for certain zoning districts, Section
3304(b) limits where and under what circumstance certain oil and gas
operations may be allowed within a particular “zoning district of a
municipality, ' _ '
 Section 33 04(b)(5), for example, provides that a local zoning
ordinance must allow oil and.gas operations as permitted uses in all zo:nihg
districts, but excludes from this command activities at imp‘ouhdm’ent areas,,
éompr_essor stations, and' processing plants. In terms of wells, Section
3304{b)(5.1) empowets local municipalities to prohibit wells within a
residential district if the well"ﬂcanno.t be located in .su_Ch a way as to comply
with a 500 foot setback. With respect to compressor stations, Section
3304(b)(7) provides that amuxiic-ipality must allow them as a permitted use
in agricﬁlmral and industrial zoning districts only. 1In all other zoning
as certain setback and noise level requirements can be satisfied, Act 13 doés
i not require a muﬁioipaliﬁy to allow a processing plant in a residential district.

~To the cortrary, Section 3304(b)(8) would restiict processing plants to
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industiial zoning districts as a permitted use and agricultural districts as a
conditional use, subject.to sétbaclc_ and noise level requirements,

The majority cites City of Edmonds v. Oxford House, Inc.,
514 0.8, 725 (1995). In City of Edmunds, a city filed a deolar'atory

judgment action, seeking a ruling that its single-family zoning provision did

‘not violate the Fair Ho‘_us.ing' Act. From City of Edmonds, the majority

excises the following sentence: “Land-use restrictions designate “districts in

which only compatible uses are allowed and incompatible uses are

excluded.” City of Edmunds, 514 U.S. at 732 (quoting D. Mandelker, Land

Use Law § 4.16, at 113-14 (3d ed. 1993)). The words “due process” appear
nowhere in the Su.preme.'Court’s opinion in City of Edmunds. Yet, the:
majority, based on this quote, reaches a legal conclusion that any zoning
ordinance that allows a particular use in a district that is incompatible with
the other uses in that same district is unconstitﬁtiona]_. I find no support for
this broad legal proposition in City of Edmonds. Indeed, if accepted, such a
rule of law would call iito question, if not sound the death knell for, zoning
practices that heretofore have recognized the validity of incompatible uses—

e.g., the allowance of a pre-existing nonC_Onforming use and authority of

municipalities to grant a use variance,

LR 2P

The desire to organize a municipality into zones made up. of
éompaﬁb}e uses is-a goal, or objective, of comprehensive planning, See
Huntley & Huntley, Inc. lv. Borough Council of Borough of Oakmont, 600
Pa. 207, 224, 964 A.2d 855, 865 (2009). But it is not an inflexible

U In Huntley, the Supreime Court addressed a challénge to 4 local zoning ordinance
that restricted oil and gas extraction in a'residential zoning district. The issue before the
Cowrt was whether the Oil and Gas Act, Act of December 19, 1984, P.L. 1140, as
(Footnote continued on next page...)
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constitutional edict. Al"éhough the inclusion of one incompatible use within
a zoning 'di_sirict- of otherwise compatible uses might be bad plamning, it does
not itself render the ordinance, or law, cozastitutipnally infirm. “[A] local
ordinance may not stand as an "oBst"acle to the execution of the full purposes
and objectives of the Legislature.” ..Id..a't 220, 964 A.2d at 863; This is
exactly what the majority has done in this case :-:byv deferring to the
locally-enacted comprehensive plans and zoning :dfdinahces over the will of
the General Assembly as expressed:in Section 33 04 of Act 13 2

Section 3304 of Act 13 is, in essence, a zoning ord"mance;

Substantive due process cases addressed to local zoning ordinances tend to

(continued...)

amended, 58 P.S. §§601.101-.605 (rcpcaled 2012) (Former Act), preempted the Iocal
ordinance. The Supreme Court held that although the Former Act clearly preempted the
field of lecal regulation it terms of how oil and gas resources are developed in the
‘Commonwealth, it left room for local municipalities, through the MPC, to regulate where
those resources are developed “[4]bsent further legislutive guidance, we conclude that
the. [local o]rdmdnce serves different purposes from those enumerated in the [Former]
Act, and; hence, that its overall restriction on oil and gas wells in R-1 disiricts is not
preempted by that enactment.” Huniley, 600 Pa. at 225-26, 964 A.2d at 866 (emphasis
added). With Act 13, which repealed the Former Act, the General Assembly’ has
‘provided the courts with clear legislative guidance ‘on the que'snon of whether Act 13 is
intended to preempt the field of how and where oil and gas natural resourcés are
developed in the Connnonwcalth

2 The majority cites to our SupremevC'ourt’s decision in I re Realen Valley Forge
Greenes Associates, 576 Pa. 718, 838 A.2d 718 (2003), in support of its claim that zoning
must be in conforinity with a local municipalities’ comprehensive plan. A closer reading
of the Supreme Cowrt’s decision in In.ir‘_e Realen, hiowever, shows that the Court in that
case was -dealing with a “spot zoning™ challenge, where the municipality attempted to act
in contraventionof its own comprehensive plan, As-stated above, however, the General
Assombly cannot be held hostage by each Tocal municipaliiy’s comprehensive plan when
exereising its’ police power. Aceordingly, the restriction imposed on municipalities in Jri
Fe Reglen to comply with ‘their comprehensive plans does not: extend to the General |
Assembly whei exercising its police power,
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involve challeriges to ordinances as foo restrictive of the ¢itizenry’s right to
use their property. Here, the challenge 15 that the law is too lax, in that it
allows a use that Petitioners claim is app‘ropria_’cely- -:l'esh'ic_t_ed, if not
prohibited, by local zoning ordinances. The i.anifj@ however, is the sanie,
that being whéther the cha_llen_ged law reflects the proper exercise of fhe
police power. If so, we must uphold it, Our Supreme Court has summarized
the appropriate standard for evaluating such challenges as follows:

When presented with a challenge to a zoning
ordinance, the reviewing court presumes’ the
ordinance is wvalid: The burden of proving
otherwise is on the challenging party.

" A zoning ordinance is a valid exercise of the:
police power when it promotes public health,
safety or welfare and its regulations are
substantially related to the ‘purpose the ordinance
purports to serve. In applying that formulation,
Pennsylvania courts use a substantive due process
analysis which requires a reviewing court to
balance the public interest served by the zoning
ordinance against the confiscatory or exclusionary
impact of regulation onindividual rights. The
party challenging the constitutionality of certain
zoning provisions must establish that they are
arbitrary, unreasonable and unrelated to the public
health, safety, morals and general welfare. Where
their validity is debatable, the legislature’s
judgment must control,

Boundary Drive Assocs. v. Shrewsberry Twp. Bd. of .Supei;vis_ors, 507 Pa.
481, 489=9Q/ 491 A.2d 86, 90 (1985) (citations omiﬁevd).‘ In addition, “[t]he
party challenging a legislative enactment bears a heavy burden to prove that
it is unconstitutional. A statute will only be declared unconstitutional if it -
clearly, palpably and plainly violatés the constitution. Any doubts are to be

resolved in favor of a finding of constitutionality.”  Payne w.
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Commonwealih, Dep 't-of Corr., 582 Pa. 375, 383, 871 A.2d 795, 800 (2005)
(citations omitted).
The stated legislative purposes of Act 13 include:

(1) [permitting] optimal development of oil
and gas resowces of this Commonwealth
consistent with the health, safety, environmént and
property of Pennsylvania citizens[;]

(2) protectmg] the safety of personnel and
facilities employed in coal mining or eéxploration,
development, storage and production of natural gas
ot oil[;]

(3) [protecting] the safety and property
rights of persons residing in areas where mining,
exploration, development, storage -or productlon
occurs(;] and

"(4)  [protecting] the natural resources,
environmental rights and values secured by the
Coustitution of Pennsylvania.

58 Pa. C.S. § 3202, The stated purpose of Section 3304 of Act 13 is to
“allow for the reasonable development of oil and gas résources” in the
Commonwealth, consistent -‘Wifh_t_h_e' purposes <:3”f_ Chapter 32 of Act 13. Id.
§ 3304(a) (emphasis added). |
In light of the standards set forth ab_é’v’é, which must guide our
“review, Section 3304 of Act 13 is a valid exercise of the police power. The
law promotes the health, safety, and welfare of all Penngylvanians .:by
establishing zoning guidance to local mﬁni‘c‘ipalibi‘es that ensures the uniform
and o’pﬁmaI development of oil and gas fre'soﬁrc,és" in this Coramonwealth,
Iis provisions strike a:ba}falncé both by providhi.g ‘féi' the harvesting of those
natural resources, wherever they are found, and by restricting oil and gas

operations based on (a) type, (b) 'lbc_;ati'on, and (c) noise level. The General
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Assembly’s decision, as reflected in this provision, does not appear arbitrary,
unreasonable, or wholly unrelated to the stated 'pujr‘_'pose of the law.

“The line which ii1 this ﬁe],d separates the legitimate from the
~ illegitimate assumption of [police] power is not capable of precise
delineation. It varies with circumstances and conditions.” Village of Euclid
v.. Ambler Realty Co., 272.U.8. 365, 387 (1926). There is no doubt that
Petitioners have legitimate concerns and questions about the wisdom of Act
13. But it is not our role to pass upon the wisdom «of a particular legislative
enactment. Under these circumstances and conditions, Petitioners have
failed to make out a constitutional challenge to Section 3304 of Act 13, For
that reason, I would ;su'sta’in the Commonwealth _Respondénts" preliminary
objections directed 1 Counts I through III of the Petition for Review and

deny’ 1"etiiione1fsf’ Motion for Summary Relief directed to those Counts.

P. KEVIN BROBSON, Judge—

Judges Simpson and Covey join in this digsenting opinion. -
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Westlaw.
58 Pa.C.S.A. § 3304 Page 1

Effective: April 16,2012

Purdon's Pennsylvania Statutes and Consolidated Statutes Currentness
Title 58 Pa.C.S.A. Oil and Gas
=g Part I1I. Utilization
~g Chapter 33. Local Ordinances Relating to Oil and Gas Operation (Refs & Annos)
= = § 3304. Uniformity of local ordinances

(a) General rule.--In addition to the restrictions contained in sections 3302 (relating to oil and gas operations
regulated pursuant to Chapter 32) and 3303 (relating to oil and gas operations regulated by environmental acts),
all local ordinances regulating oil and gas operations shall allow for the reasonable development of oil and gas
resources.

(b) Reasonable development of oil and gas resources.--In order to allow the for the reasonable development of
oil and gas resources, a local ordinance:

(1) Shall allow well and pipeline location assessment operations, including seismic operations and related
activities conducted in accordance with all applicable Federal and State laws and regulations relating to the
storage and use of explosives throughout every local government.

(2) May not impose conditions, requirements or limitations on the construction of oil and gas operations that
are more stringent than conditions, requirements or limitations imposed on construction activities for other in-
dustrial uses within the geographic boundaries of the local government.

(3) May not impose conditions, requirements or limitations on the heights of structures, screening and fencing,
lighting or noise relating to permanent oil and gas operations that are more stringent than the conditions, re-
quirements or limitations imposed on other industrial uses or other land development within the particular
zoning district where the oil and gas operations are situated within the local government.

(4) Shall have a review period for permitted uses that does not exceed 30 days for complete submissions or
that does not exceed 120 days for conditional uses.

(5) Shall authorize oil and gas operations, other than activities at impoundment areas, compressor stations and
processing plants, as a permitted use in all zoning districts.

(5.1) Notwithstanding section 3215 (relating to well location restrictions), may prohibit, or permit only as a

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



58 Pa.C.S.A. § 3304 Page 2

conditional use, wells or well sites otherwise pefmitted under paragraph (5) within a residential district if the
well site cannot be placed so that the wellhead is at least 500 feet from any existing building. In a residential
district, all of the following apply:

(i) A well site may not be located so that the outer edge of the well pad is closer than 300 feet from an exist-
ing building.

(ii) Except as set forth in paragraph (5) and this paragraph, oil and gas operations, other than the placement,
use and repair of oil and gas pipelines, water pipelines, access roads or security facilities, may not take
place within 300 feet of an existing building,

(6) Shall authorize impoundment areas used for oil and gas operations as a permitted use in all zoning dis-
tricts, provided that the edge of any impoundment area shall not be located closer than 300 feet from an exist-
ing building.

(7) Shall authorize natural gas compressor stations as a permitted use in agricultural and industrial zoning dis-
tricts and as a conditional use in all other zoning districts, if the natural gas compressor building meets the fol-
lowing standards:

(i) is located 750 feet or more from the nearest existing building or 200 feet from the nearest lot line,
whichever is greater, unless waived by the owner of the building or adjoining lot; and

(ii) the noise level does not exceed a noise standard of 60dbA at the nearest property line or the applicable
standard imposed by Federal law, whichever is less.

(8) Shall authorize a natural gas processing plant as a permitted use in an industrial zoning district and as con-
ditional uses in agricultural zoning districts if all of the following apply:

(i) The natural gas processing plant building is located at the greater of at least 750 feet from the nearest ex-
isting building or at least 200 feet from the nearest [ot line unless waived by the owner of the building or ad-
joining lot.

(ii) The noise level of the natural gas processing plant building does not exceed a noise standard of 60dbA
at the nearest property line or the applicable standard imposed by Federal law, whichever is less.

(9) Shall impose restrictions on vehicular access routes for overweight vehicles only as authorized under 75
Pa.C.S. (relating to vehicles) or the MPC.

(10) May not impose limits or conditions on subterranean operations or hours of operation of compressor sta-
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58 Pa.C.S.A. § 3304 Page 3

tions and processing plants or hours of operation for the drilling of oil and gas wells or the assembly and dis-
assembly of drilling rigs.

(11) May not increase setback distances set forth in Chapter 32 (relating to development) or this chapter. A
local ordinance may impose setback distances that are not regulated by or set forth in Chapter 32 or this
chapter if the setbacks are no more stringent than those for other industrial uses within the geographic bound-
aries of the local government.

CREDIT(S)

2012, Feb. 14, P.L. 87, No. 13, § 1, effective in 60 days [April 16, 2012].

58 Pa.C.S.A. § 3304, PA ST 58 Pa.C.S.A. § 3304

Current through 2012 Regular Session Acts 60, 62 to 83, 89, 90, 92, 96, 100, 101, 105 to 107, 109 to 111, 115,
117to0 121, 131, 134, 135, 137 and 140 to 142
© 2012 Thomson Reuters, No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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Westlaw,
58 Pa.CS.A. § 3215 Page 1

Effective: April 16,2012

Purdon's Pennsylvania Statutes and Consolidated Statutes Currentness
Title 58 Pa.C.S.A. Oil and Gas
Part II1. Utilization
~g Chapter 32. Development (Refs & Annos)
=g Subchapter B. General Requirements
== § 3215, Well location restrictions

(a) General rule.--Wells may not be drilled within 200 feet, or, in the case of an unconventional gas well, 500
feet, measured horizontally from the vertical well bore to a building or water well, existing when the copy of the
plat is mailed as required by section 3211(b) (relating to well permits) without written consent of the owner of
the building or water well. Unconventional gas wells may not be drilled within 1,000 feet measured horizontally
from the vertical well bore to any existing water well, surface water intake, reservoir or other water supply ex-
traction point used by a water purveyor without the written consent of the water purveyor. If consent is not ob-
tained and the distance restriction would deprive the owner of the oil and gas rights of the right to produce or
share in the oil or gas underlying the surface tract, the well operator shall be granted a variance from the dis-
tance restriction upon submission of a plan identifying the additional measures, facilities or practices as pre-
scribed by the department to be employed during well site construction, drilling and operations. The variance
shall include additional terms and conditions required by the department to ensure safety and protection of af-
fected persons and property, including insurance, bonding, indemnification and technical requirements. Notwith-
standing section 3211(e), if a variance request has been submitted, the department may extend its permit review
period for up to 15 days upon notification to the applicant of the reasons for the extension.

(b) Limitation.--

(1) No well site may be prepared or well drilled within 100 feet or, in the case of an unconventional well, 300
feet from the vertical well bore or 100 feet from the edge of the well site, whichever is greater, measured hori-
zontally from any solid blue lined stream, spring or body of water as identified on the most current 7 1/2
minute topographic quadrangle map of the United States Geological Survey.

(2) The edge of the disturbed area associated with any unconventional well site must maintain a 100-foot set-
back from the edge of any solid blue lined stream, spring or body of water as identified on the most current
7 1/2 minute topographic quadrangle map of the United States Geological Survey.

(3) No unconventional well may be drilled within 300 feet of any wetlands greater than one acre in size, and
the edge of the disturbed area of any well site must maintain a 100-foot setback from the boundary of the wet-
lands.
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(4) The department shall waive the distance restrictions upon submission of a plan identifying additional
measures, facilities or practices to be employed during well site construction, drilling and operations neces-
sary to protect the waters of this Commonwealth. The waiver, if granted, shall include additional terms and
conditions required by the department necessary to protect the waters of this Commonwealth. Notwithstanding
section 3211(e), if a waiver request has been submitted, the department may extend its permit review period
for up to 15 days upon notification to the applicant of the reasons for the extension.

(¢) Impact.--On making a determination on a well permit, the department shall consider the impact of the pro-
posed well on public resources, including, but not limited to:

(1) Publicly owned parks, forests, game lands and wildlife areas.

(2) National or State scenic rivers.

(3) National natural landmarks.

(4) Habitats of rare and endangered flora and fauna and other critical communities.

(5) Historical and archaeological sites listed on the Federal or State list of historic places.

(6) Sources used for public drinking supplies in accordance with subsection (b).

(d) Consideration of municipality and storage operator comments.--The department may consider the com-
ments submitted under section 3212.1 (relating to comments by municipalities and storage operators) in making
a determination on a well permit. Notwithstanding any other law, no municipality or storage operator shall have
a right of appeal or other form of review from the department's decision.

(d.1) Additional protective measures.--The department may establish additional protective measures for stor-
age of hazardous chemicals and materials intended to be used or that have been used on an unconventional well
drilling site within 750 feet of a solid blue lined stream, spring or body of water identified on the most current
7 1/2 minute topographic quadrangle map of the United States Geological Survey.

(¢) Regulation criteria.--The Environmental Quality Board shall develop by regulation criteria:

(1) For the department to utilize for conditioning a well permit based on its impact to the public resources
identified under subsection (c¢) and for ensuring optimal development of oil and gas resources and respecting
property rights of oil and gas owners.

(2) For appeal to the Environmental Hearing Board of a permit containing conditions imposed by the depart-
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ment. The regulations shall also provide that the department has the burden of proving that the conditions
were necessary to protect against a probable harmful impact of the public resources.

(f) Floodplains.--

(1) No well site may be prepared or well drilled within any floodplain if the well site will have:

(i) a pit or impoundment containing drilling cuttings, flowback water, produced water or hazardous materi-
als, chemicals or wastes within the floodplain; or

(i1) a tank containing hazardous materials, chemicals, condensate, wastes, flowback or produced water with-
in the floodway.

(2) A well site shall not be eligible for a floodplain restriction waiver if the well site will have a tank contain-
ing condensate, flowback or produced water within the flood fringe unless all the tanks have adequate flood-
proofing in accordance with the National Flood Insurance Program standards and accepted engineering prac-
tices.

(3) The department may waive restrictions upon submission of a plan that shall identify the additional meas-
ures, facilities or practices to be employed during well site construction, drilling and operations. The waiver, if
granted, shall impose permit conditions necessary to protect the waters of this Commonwealth.

(4) Best practices as determined by the department to ensure the protection of the waters of this Common-
wealth must be utilized for the storage and handling of all water, chemicals, fuels, hazardous materials or solid
waste on a well site located in a floodplain. The department may request that the well site operator submit a
plan for the storage and handling of the materials for approval by the department and may impose conditions
or amend permits to include permit conditions as are necessary to protect the environment, public health and
safety.

(5) Unless otherwise specified by the department, the boundary of the floodplain shall be as indicated on maps
and flood insurance studies provided by the Federal Emergency Management Agency. In an arca where no
Federal Emergency Management Agency maps or studies have defined the boundary of the 100-year fre-
quency floodplain, absent evidence to the contrary, the floodplain shall extend from:

(i) any perennial stream up to 100 feet horizontally from the top of the bank of the perennial stream; or

(i1) from any intermittent stream up to S0 feet horizontally from the top of the bank of the intermittent
stream.

(g) Applicability.--

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.



58 Pa.C.S.A. § 3215 Page 4

(1) This section shall not apply to a well proposed to be drilled on an existing well site for which at least one
well permit has been issued prior to the effective date of this section.

(2) Nothing in this section shall alter or abridge the terms of any contract, mortgage or other agreement
entered into prior to the effective date of this section.
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