
COMMONWEALTH OF PENNSYLVANIA 

COURT OF JUDICIAL DISCIPLINE 


ZO I h FEB - I P 4: 35 


11\1 RE: 

. .J. Michael Eakin 
Justice of 
The Supreme Court of Pennsylvania 

STATUS REPORT REGARDING COURT SUBPOENA 

AND NOW, this 1st day of February, 2016, comes the Judicial Conduct Board 

of the Commonwealth of Pennsylvania (the Board), by and through undersigned 

counsel, and files this Status Report regarding the subpoena issued by this Court to 

Kathleen G. Kane, Attorney General of the Commonwealth of Pennsylvania (AG 

Kane), and avers the following: 

1. 	 This Court is defined by Article V, § 18(b)(S) of the Pennsylvania 
Constitution as a "court of record, with all the attendant duties 
and powers appropriate to its function." 

2. 	 Among the attendant powers of courts of record is the power to 
compel the attendance of witnesses and the production of 
books, papers, documents and other physical evidence by 
subpoena and, if necessary, adjudge any contempt against that 
procedure. 

3. 	 This Court's power to compel the production of witnesses or 
evidence by subpoena is governed by Pennsylvania Court of 
Judicial Discipline Rule of Procedure 124, which states the 
following: 

(A) 	 The Court may compel by subpoena the attendance 
of witnesses and the production of books, papers, 
documents, and other physical evidence at a 
deposition, hearing or trial held pursuant to these 
rules. 

(B) 	 Upon the request of a party, the Clerk shall issue a 



subpoena under the seal of the Court, signed by 
the Court but otherwise blank, substantially in the 
form prescribed by Pa.R.C.P. No. 234.6 or 
Pa.R.C.P. No. 234.8. 

(C) 	 Subpoenas shall be served as provided in Rule 122. 

(D) 	 If a witness fails to comply with a subpoena, the 
[C]ourt may issue a bench warrant and if the 
failure to comply is willful may adjudge the witness 
to be in contempt. 

4. 	 On December 11, 2015, pursuant to this Court's Order of 
December 10, 2015, the Court issued a subpoena against AG 
Kane requiring her to "conduct a search for all e-mails that may 
be found, on Office of Attorney General servers or otherwise 
which touch, reflect or concern e-mails sent to or from any e
mail account associated with Justice Eakin which utilize 
government equipment, for the period of January 1, 2008, and 
continuing through the present time, on which the subject or 
substance of the communication was sexually explicit, 
misogynistic, ethnically insensitive, racist or homophobic 
materia!." A copy of the December 11, 2015 subpoena is 
attached hereto as Board Exhibit "A." 

5. 	 On December 14, 2015, Board Investigator John C. "Jack" 
Harlacker, attempted physical service of this Court's subpoena 
upon AG Kane at the Office of Attorney General, located on the 
16th Floor, Strawberry Square, Harrisburg, PA, on December 14, 
2015. 

6. 	 AG Kane's employees at the Office of Attorney General refused 
to accept physical service of the subpoena on December 14, 
2015. 

7. 	 On December 15, 2015, following a meeting with Salvatore 
Cognetti, Esquire, special counsel to this Court, and Justice 
Eakin's counsel, Board Counsel requested a new subpoena to 
issue against AG Kane requiring her to "conduct a search for all 
e-mails that may be found, on Office of Attorney General 
servers which touch, reflect, or concern e-mails sent to or from 
any e-mail account aSSOCiated with Justice Eakin which utilize 
government eqUipment, for the period of January 1, 2008, and 
continuing through the present time, on which the subject or 
substance of the communication was sexually expliCit, 
misogynistic, ethnically insensitive, racist or homophobic 
materia I." 



L~ 

! 

8. 	 On December 15, 2015, this Court issued a new subpoena 
against AG Kane. A copy of the December 15, 2015 subpoena 
is attached hereto as Board Exhibit "B." 

9. 	 On December 17, 2015, pursuant to Pennsylvania Court of 
Judicial Discipline Rule 122(F)(2)(i), the Board mailed the 
December 15, 2015 subpoena to AG Kane at her headquarters 
by certified mail. 

10. 	 On December 21, 2015, the Board received the signed return 
receipt card for the mailed December 15, 2015 subpoena. 

11. 	 The signed return receipt card indicated that the subpoena was 
received by AG Kane's headquarters on December 17, 2015. A 
copy of the signed return receipt card is attached hereto as 
Board Exhibit "C." 

12. 	 Though the subpoena was served in accordance with this Court's 
Rules and the compliance date of the subpoena has passed, AG 
Kane has not, to date, complied with or attempted to comply 
with the terms of the December 15, 2015 subpoena. 

13. 	 AG Kane's disregard of this Court's subpoena follows her 
inconsistent and capricious record of compliance with the 
Board's attempts to obtain all of the emails relevant to its 
investigation and to ensure the emails that it had obtained 
previously were, in fact, the complete set of emails in AG Kane's 
possession. 



WHEREFORE, the Board files this status report regarding AG Kane's failure to 

comply with this Court's lawful subpoena, so that it may take any action it deems 

appropriate. 

Respectfully submitted, 

FRANCIS J. PUSKAS, II 
Deputy Chief Counsel 

DATE: February 1, 2016 BY: ~~~~~~~~/~.
J es P. Kleman, Jr. 
Deputy Counsel 
Pa. Supreme Court ID No. 87637 

BY: 
eth . FI 

Deputy Counsel 
Pa. Supreme Court ID No. 205575 

Judicial Conduct Board 
Pennsylvania Judicial Center 
601 Commonwealth Avenue, Suite 3500 
P.O. Box 62525 
Harrisburg, PA 17106 
(717) 234-7911 
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COURT OF JUDICIAL 1lISC[PLINE 

. COlVlM ON\VEALTH OF PENNSYLVANIA 


INRE: 

.J. Mithuel Eakin Court lJfJudicial Discipline 

.'usticc of the Supreme Court Docket No. 13 .1015 
of Pennsylvania 

SUBPOENA 

TO; KATHtEEN G. KANE, AlTORNEYGENERAL OF .lENNSYLVANIA 

1. You are hereby ordered to foIltl\'l"the directions set forth in parab711lph 2 mtrlto cause the 
items described therein to be delivered to the Judicial Conduct Board, 601 Comrnon\ye:alLb 
Avenue, Suite 3500, Harrisburg, Pennsylvania, 011 or before 5:00 p,m. on January In. 2016. 

2. You are directed to diligently conduct a search lor all c-mails that may be Jound~ whether 
on Office of AttomeyGeneral servers OJ othcn'v'ise which toucht reflector concern e-:rnuils scnt 
to or from any e-maiJ account associated with Justice Eakin \Vl1ich utili7-c government 
equipment, fur the period ofJanuary 1. 2008~and continuing through the present time, on which 
the subject or substance of the conununication \\!3SSexuaUy explicit, misogynistic. etlmically 
ins~nsiti\'e, racist-or homophobic material. 

The Office of the Attorney General shall produce lathe JudicialCondudBoardall such 
c"'mails, in electronic form, 'with aU associated metadata, not later than Junuary 1O~ 20l6, aiong 
with an Affidavit averring that thee-mails so produced represent all orlhe e~mails in your 
possession. custody or control, whether on Office ofAttrimey General servers or otherwise. 

Ifyou fail to attendor to produce the documents or things required by tltissubpoena, you 
may be subject to the sanctions authorized by Ru1e 124(D) ofthe Pennsylvania Coun of Judicial 
DiscipHne Rules of Procedure. 

[ssued by: 

BY THE COURT: 

Date: 	 Cathy .. 
Clerk of Coun. 

Seal ofthe Court 

j DEC11.2Ol5 

C'~.r:f(d/Nl-
·a~ikofC~~ 
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Court ofJu:didal Discipline of Pennsylvania 
COMl\IONWEALTflOF I·ENNSYLVt\NIA, ss: 

Onlhe ___dayur_________--',19__ 1, __________________ 
1 

with tFlI:! fnn:going Subpoena by: 

(Des.cribe ~th{ltlof;;ervice): 

. '. ~ ..>.J\-, -' _ . -, . ~:, _ ~ __ _ ' . . " _ ~ 
1 verify tl1aftfi:. ~latemenrs-;n t.llis return of service are lroe andc:onect. I understand (bat. false s.tatements herein lIte made subject to tile 

pc':!1l1ltic5 of 1.8 Pit, C.S ..(~. § 4904 i'Blating the I! IIsworn (al$ification tJ;Hluthorities. 

Date 





COURT OF JUDICIAL DISCIPLINE 

COMMONWEALTH OF PENNSYLVANIA 


INRE: 

J. Michael Eakin Court of Judicial Discipline 
Justice of the Supreme Court Docket No. 13 JD 15 

of Pennsylvania 


SUBPOENA 

TO: KATHLEEN G; KANE, ATTORNEY GENERAL OF PENNSYLVANIA 

1. You are hereby ordered to follow the directions set forth in paragraph 2 and to cause the 
items described therein to be delivered to the Judicial Conduct Board, 601 Commonwealth 
A venue, Suite 3500, Harrisburg, Pennsylvania, on or before 5:00 p.m. on January 10, 2016. 

2. You are directed to diligently conduct a search for all e-mails that may be found, on 
Office of Attorney General servers which touch, reflect or concern e-mails sent to or from any e
mail account associated with Justice Eakin which utilize government equipment, for the period 
of January 1, 2008, and continuing through the present time, on which the subject or substance of 
the comml.mication was sexually explicit, misogynistic, ethnically insensitive, racist or 
homophobic material. 

The Office of the Attorney General shall produce to the Judicial Conduct Board all such 
e-mails, in electronic form, with all associated metadata, not latcr than January 10, 2016, along 
with an Affidavit avel1'ing that the e-mails so produced represent all of the e-mails in your 
possession, custody or control, whether on Office ofAttorney General servers or otherwise. 

If you fail to attend or to produce the documents or things required by this subpoena, you 
may be subject to the sanctions authorized by Rule 124(0) of the PelU1sylvania COUlt of Judicial 
Discipline Rules of Procedure. 

Issued by: 
> :. 

, J' I 1 I:; /" 

. '. ..... '1/., BY THE COURT: 

.,':.CERTIFIED FtlO~T~ IUsCOR» 
, "'\ '. 

'J'; r: iDEC 15',2015 
, \ i ' .., 

"·\~·b~t~:.. :'.,,' ((af!t'~I1;~ CathyKan 
\.'; '. ~J::Jcrk:orCourt Clerk ofCourt . . 


~. :-: ,:- ~ III :'~.~'J 

Seal of the Court 
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SUITE 350[] 
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COMMONWEALTH OF PENNSYLVANIA 

COURT OF JUDICIAL DISCIPLINE 


IN RE: 

J. Michael Eakin 

Justice of 


13 JD 2015The Supreme Court of Pennsylvania 

PROOF OF SERVICE 

In compliance with Rule 122 of the Court of Judicial Discipline Rules of 
Procedure, on December 4, 2015, a copy of the Board's Status Report was sent by 
first class mail, return receipt requested, to William C. Costopoulos, Esquire, and 
Heidi Eakin, Esquire, counsel for Justice Eakin, and AG Kane at the following 
addresses: 

William C. Costopoulos, Esquire 

Heidi F. Eakin, Esquire 


Costopoulos, Foster & Fields 

831 Market Street 


Lemoyne, PA 17043 


Attorney General Kathleen G. Kane 

Commonwealth of Pennsylvania 


Office of Attorney General 

Strawberry Square, 16th Floor 


Harrisburg, PA 17120 


DATE: February 1, 2016 BY: 

Deputy Counsel 
Pa. Supreme Court ID No. 87637 

la es P. Kleman, Jr. 



· i 

~i~BY: 
(@eth A./Fla~Y

Deputy Counsel 
Pa. Supreme Court ID No. 205575 

Judicial Conduct Board 
Pennsylvania Judicial Center 
601 Commonwealth Avenue, Suite 3500 
P.O. Box 62525 
Harrisburg, PA 17106 
(717) 234-7911 


