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Another Bar, LLC dba Barrel and Ale,  : 
Keep Dreaming, LLC dba Iezzis On 3rd,  : 
WGI Holdings II, LLC dba Blackjacks   : 
American Pub and Grill, L&M Tavern, Inc.  : 
dba The Westy Bar and Grille,   : 
Chios Associates Inc. dba   : 
Deluxe Restaurant, Doc Watson's, LLC  : 
dba Doc's Irish Pub, Harvest Restaurant  : 
Holdings, LLC dba Harvest Seasonal Grill :  
and Wine Bar, The Works at Wyomissing, : 
LLC dba The Works, Randa Enterprises,  : 
Inc. dba Tonelli's Pizza Pub, Saloon 151   : 
LLC dba Saloon 151, Marchwood 3 LLC : 
Dba Marchwood Tavern, and Chester    : 
County  Pub Company dba Kildare's   : 
West Chester,     : 
   Petitioners   : 
      : 
                                    v.    : No. 660 M.D. 2020 
      : Heard:  December 23, 2020 
Thomas Westerman Wolf, in his Official  : 
Capacity as Governor of the    : 
Commonwealth of Pennsylvania, Rachel  : 
Levine, MD, in her official capacity as  : 
Secretary of the Pennsylvania   : 
Department of Health,    : 
   Respondents   : 

 

 

BEFORE: HONORABLE J. ANDREW CROMPTON, Judge 
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OPINION NOT REPORTED 

MEMORANDUM OPINION 

BY JUDGE CROMPTON FILED: 

Before this Court for disposition is Petitioners’1 Emergency 

Application for Special Relief in the Form of a Preliminary Injunction, filed pursuant 

to Pa. R.A.P. 1532, against Pennsylvania Governor Thomas Wolf (Governor) and 

the Secretary of Health, Dr. Rachel Levine, M.D. (Secretary), in her capacity as the 

Secretary of the Pennsylvania Department of Health (Department) (collectively, 

Respondents) to enjoin enforcement of Section 2.A. of the December 10, 2020 Order 

of the Governor (Order).  The Order, titled “In-person Dining and Alcohol Sales,” 

prohibits “[a]ll in-person indoor dining at businesses in the retail food services 

industry, including, but not limited to, bars, restaurants, breweries, wineries, 

distilleries, social clubs, and private catered events,” until 8:00 a.m. on January 4, 

2021.  Pet’rs’ Application, Ex. A at 3.  Petitioners own and operate establishments 

that fall within the definition of “restaurants” and/or “bars” covered by the Order. 

Petitioners argue that the Order was issued in violation of the United States 

Constitution and Pennsylvania Constitution.  Petitioners seek injunctive relief from 

this Court because no adequate remedy at law is available.  

1 Petitioners include Another Bar, LLC d/b/a Barrel and Ale; Keep Dreaming, LLC d/b/a 

Iezzis On 3rd; WGI Holdings II, LLC d/b/a Blackjacks American Pub and Grill; L&M Tavern, Inc. 

d/b/a The Westy Bar and Grille; Chios Associates Inc. d/b/a Deluxe Restaurant; Doc Watson's, 

LLC d/b/a Doc's Irish Pub; Harvest Restaurant Holdings, LLC d/b/a Harvest Seasonal Grill and 

Wine Bar; The Works at Wyomissing, LLC d/b/a The Works; Randa Enterprises, Inc. d/b/a 

Tonelli's Pizza Pub; Saloon 151 LLC d/b/a Saloon 151; Marchwood 3 LLC d/b/a Marchwood 

Tavern; and Chester County  Pub Company d/b/a Kildare's West Chester. 

December 30, 2020
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I. Background 

 The Governor’s December 10, 2020 Order took effect at 12:01 a.m., 

December 12, 2020, forty-eight hours after its issuance.  As referenced above, the 

Order currently remains in effect and is due to expire at 8:00 a.m. on January 4, 

2021.  The Order indicates that it was issued pursuant to Section 7301(a) of the 

Emergency Management Services Code, 35 Pa.C.S. §7301(a).2  The Order states, in 

pertinent part: 

 

the Secretary may order general control measures, including, but not 
limited to, closure, isolation, and quarantine . . . .  a second wave of 
COVID-19 cases began in the summer months [.] . . . [D]espite all 
efforts taken to date, the pandemic continues to spread, and taking 
action to prevent that spread while continuing to allow for necessary 
resumption of economic and social activity requires the 
Commonwealth to take steps to minimize the danger to Pennsylvanians 
[.] . . .  [I]mmediate action is required to mitigate the imminent spread 
of the disease, and associated health hazards presented by COVID-190 
[sic] [.] . . .  

Pet’rs’ Application, Exhibit A at 1, “Whereas” recitals 6-9.   

 Under Section 2 of the Order, Governor Wolf directs: 

 
A. All in-person indoor dining at businesses in the retail food services 

industry, including, but not limited to, bars, restaurants, breweries, 
wineries, distilleries, social clubs, and private catered events is 
prohibited. 
   

B. Outdoor dining, take-out food service and take-out alcohol sales are 
permitted and may continue, subject to any limitations or 
restrictions imposed by Pennsylvania law, or this or any other Order 
issued by me or the Secretary of Health. 

 

Pet’rs’ Application, Exhibit A at 3. 

 
2 Section 7301(a) states:  “The Governor is responsible for meeting the dangers to this 

Commonwealth and people presented by disasters.”  35 Pa.C.S. §7301(a). 
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Petitioners filed a Petition for Review and an Emergency Application 

for Special Relief in the Form of a Preliminary Injunction with this Court on 

December 18, 2020.  A hearing was held before this Court on December 23, 2020. 

II. Arguments

A. Petitioners’ Arguments

Petitioners argue that while the Order acknowledges that a “second 

wave” of COVID-19 cases in Pennsylvania began a number of months ago, the 

Order is not predicated on any findings, research, or data that Pennsylvania 

restaurants and/or bars have contributed more significantly to the higher rates of 

transmission than other Pennsylvania businesses.  Petitioners additionally assert that 

there is evidence that the opposite is, in fact, true and that, overall, restaurants and 

bars have low rates of transmitting the infection.  Petitioners further argue that, 

despite the Order’s mandate that immediate action is required to mitigate the 

imminent spread of COVID-19, the Order is discriminatory in that it arbitrarily 

targets certain limited categories of businesses and completely ignores person-to-

person contact which occurs frequently in other types of businesses, such as retail 

establishments, professional offices, and industrial workplaces.  Petitioners argue 

that there is no rational basis for treating them differently than other types of 

businesses where there is significant person-to-person contact and potential 

disregard for social distancing. 

Petitioners note that they have made significant capital investments in 

sanitizing materials, face masks, employee training, etc. in order to create safe 

environments for employees and patrons.  Further, in Petitioners’ view, there is no 

rational basis for the Order during the holiday season in light of the fact that the 
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Order, itself, acknowledges an increase in COVID-19 cases beginning several 

months earlier.  Petitioners assert that previous lockdown policies of Respondents to 

mitigate the spread of COVID-19 have been unsuccessful and that implementing the 

same lockdown measures, and expecting different results, is arbitrary and capricious 

and irrational.  

Petitioners state that they generally experience an increase in business 

during the last three weeks of December due to the holidays and the return of college 

students on winter break.  Therefore, Petitioners cite the timing of the Order’s 

restrictions as a particular source of revenue loss.  As an example of the magnitude 

of their losses, Petitioners note that following the issuance of the Order, Harvest 

Restaurant Holdings, LLC, one of the named Petitioners, discarded approximately 

$24,000 in inventory and cancelled approximately 240 reservations translating to 

lost revenues of approximately $30,000.  Petitioners, collectively, have been forced 

to lay off well over 150 employees, and while Petitioners are able to continue limited 

operations such as carry-out, drive-through, and/or home deliveries, the closure of 

indoor dining adversely impacts Petitioners’ revenues as carry-out, and similar 

ventures are insufficient to cover losses from the ban on indoor dining.  Petitioners 

assert that, to date this year, they have collectively experienced losses of more than 

$7,000,000 in the aggregate. 

Petitioners further argue that injunctive relief is appropriate because the 

Order prohibits Petitioners from engaging in their ordinary occupation, causing loss 

of salaries and pay to employees and their families, and presents a substantial 

impairment of economic activity, constituting a manifest threat of irreparable harm.  

Further, Petitioners assert that they are being denied their constitutional right to work 

and to enjoy the fruits of their labor. 
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B. Respondents’ Arguments

Respondents argue that Petitioners’ equal protection challenge has no 

merit as a matter of law.  Because Petitioners cannot establish a likelihood of success 

on the merits of their equal protection claim, in Respondents’ view, Petitioners’ 

application for a preliminary injunction must be denied.  Respondents further 

contend that Petitioners cannot satisfy the elements required to obtain injunctive 

relief, particularly “immediate and irreparable harm,” as their alleged harm is 

pecuniary in nature.  Respondents also assert that greater injury will result from 

granting an injunction, adversely affecting the public interest in direct conflict with 

the required elements for a preliminary injunction. 

Citing Friends of Danny DeVito v. Wolf, 227 A.3d 872, 892 (Pa. 2020), 

cert denied, 14 S. Ct. 239, (2020), Respondents opine that our Supreme Court has 

already determined that the power vested in the Governor by the General Assembly 

was “firmly grounded” in the Commonwealth’s inherent police power to promote 

public health and safety, and that the protection of millions of Pennsylvanians from 

a deadly pandemic was the “sine qua non of a proper exercise of police power.”  In 

order to promote public health and safety, the Governor has instituted masking 

policies as part of the Commonwealth’s virus mitigation efforts.  Respondents note 

that while Petitioners argue that the Order amounts to an equal protection violation 

because indoor dining is prohibited at their establishments while in-person business 

is permitted at other business establishments, Petitioners are not similarly situated to 

the businesses with which they compare themselves. 

Respondents assert that Petitioners’ bars and restaurants offer indoor 

dining, an activity that requires customers to necessarily remove their masks for the 
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consumption of food and drink.  In contrast, within a retail establishment, patrons 

are required to wear masks at all times.  Additionally, restaurant patrons tend to 

remain in the venue for a longer period of time than a customer in a retail 

establishment.  Indoor establishments are more susceptible to airborne transmission 

of COVID-19, which in combination with intermittent mask-wearing, makes indoor 

dining patrons particularly vulnerable to infection.  Respondents argue that upon 

consideration of the unique nature of the indoor dining experience in comparison to 

the operation of other businesses and that the current mitigation order applies equally 

to any business that offers indoor dining, Petitioners have not experienced an equal 

protection violation. 

 Respondents, citing Greenmoor, Inc. v. Burchick Construction 

Company, Inc., also contend that Petitioners do not meet their burden to demonstrate 

the necessity of granting a preliminary injunction.  908 A.2d 310 (Pa. Super. 2006).  

A petitioner “seeking a preliminary injunction must show that an injunction is 

necessary to prevent immediate and irreparable harm that cannot be compensated 

adequately by money damages.”  Id. at 314.  In Respondents’ view, Petitioners have 

failed to establish irreparable harm beyond monetary loss.  While Respondents 

acknowledge that Petitioners’ business options are more limited following the Order, 

restaurants and bars have not been entirely shuttered, and Petitioners currently offer 

carry out and delivery service.   

 Finally, Respondents assert that even if Petitioners meet the other 

elements to support the granting of a preliminary injunction, Petitioners “must show 

that a preliminary injunction will not adversely affect the public interest.” Summit 

Towne Ctr., Inc. v. Shoe Show of Rocky Mountain, Inc., 828 A.2d 995, 1001 (Pa. 

2003). Further, “[w]hen the issuance of an injunction will cause serious public 
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inconvenience or loss without a corresponding great advantage to the complainant, 

no injunction will be granted even though the complainant would otherwise be 

entitled to its issuance.” Searfoss v. Sch. Dist. of Borough of White Haven, 156 A.2d 

841, 845 (Pa. 1959).  Respondents argue that the issuance of a preliminary injunction 

in the present case will harm the public by contributing to the spread of COVID-19. 

III. Discussion

Petitioners request this Court to grant their Emergency Application for 

Special Relief in the Form of a Preliminary Injunction and to enter an order enjoining 

Respondents, their agents, servants, and officers, and others, from prohibiting in-

person indoor dining at businesses in the retail food services, including, but not 

limited to, bars, restaurants, breweries, wineries, distilleries, social clubs, and private 

catered events.  Petitioners allege that Respondents lack a rational basis for treating 

bars and restaurants differently than other types of businesses within Section 2.A. of 

the Order.  Further, Petitioners assert that bars and restaurants, including those 

operated by Petitioners, are equally as capable as any other business of imposing 

social distancing measures, increasing sanitation and cleaning, and otherwise 

engaging in safe behavior such that in-person dining could continue.  By treating 

Petitioners in a patently different manner than other businesses, including those that 

may experience more significant person-to-person contact and less adherence to 

social distancing than bars and restaurants, Petitioners argue that Respondents are 

restricting their operations in a discriminatory manner in violation of the equal 

protection provisions of the Unites States Constitution and the Pennsylvania 

Constitution.3 

3 U.S. CONST. amend. XIV, §1; PA. CONST. art. I, §§1, 26. 
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A. Preliminary Injunction

Pursuant to Pa. R.A.P. 1532(a), this Court may order special relief, 

including a preliminary or special injunction “in the interest of justice and consistent 

with the usages and principles of law.”  The standard for obtaining a preliminary 

injunction under this rule is the same as that for a grant of a preliminary injunction 

pursuant to the Pennsylvania Rules of Civil Procedure.  Shenango Valley 

Osteopathic Hosp. v. Dep’t of Health, 451 A.2d 434, 439 (Pa. 1982); Commonwealth 

ex rel. Pappert v. Coy, 860 A.2d 1201, 1204 (Pa. Cmwlth. 2004).  Preliminary 

injunctive relief may be granted at any time following the filing of a petition for 

review.  See Pa. R.A.P. 1532(a).  A preliminary injunction is warranted if: “(1) relief 

is necessary to prevent immediate and irreparable harm; (2) greater injury will occur 

from refusing to grant the injunction than from granting it; (3) the injunction will 

restore the parties to the status quo as it existed before the alleged wrongful conduct; 

(4) the petitioner is likely to prevail on the merits; (5) the injunction is reasonably

suited to abate the offending activity; and (6) the public interest will not be harmed 

if the injunction is granted.”  Brayman Constr. Corp. v. Dep’t of Transp., 13 A.3d 

925, 935 (Pa. 2011) (citing Summit Towne Ctr., Inc., 828 A.2d at 1001.)  

It is this Court’s view that Petitioners meet several criteria to satisfy the 

granting of a preliminary injunction.  First, Petitioners demonstrated at the hearing 

that they will suffer immediate and irreparable harm without a preliminary 

injunction.  Petitioners’ witnesses testified to the devastating financial losses that 

have been incurred and continue to be incurred from the Governor’s various 

pandemic related orders.  Witnesses described that many, if not all, of Petitioners are 

not equipped to implement outdoor dining in the winter or to operate solely as 
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takeout restaurants.  Therefore, the Order effectively results in closure for these bars 

and restaurants. 

We acknowledge the existence of well-established case law, including 

Greenmoor, Inc., holding that in seeking a preliminary injunction, a party must 

demonstrate more than mere monetary damage.  At the hearing, Petitioners’ 

witnesses testified to harm beyond that which is simply compensable, with many 

witnesses exploring bankruptcy, monthly financial losses in the hundreds of 

thousands of dollars, and leveraging personal assets, such as their homes and 

automobiles, to secure funds to keep their businesses operational.  Petitioners argue 

that bankruptcy and the inability to secure loans going forward is certainly proof of 

irreparable harm and that the staggering financial losses they are suffering are 

immediate.  Further, it is unlikely that Petitioners would even be able to recover 

monetary damages from Respondents.  Petitioners also apply these realities to an 

additional injunctive relief criterion, greater injury will occur from refusing to grant 

the injunction than from granting it, arguing that their hardship is ongoing.  We agree 

with this assertion.  In this Court’s view, irreparable harm as well as greater injury 

may very well occur without the granting of a preliminary injunction. 

In considering further prongs of the injunctive relief criteria, Petitioners 

seek restoration of the status quo only as it existed immediately prior to the 

Governor’s most recent Order.  Therefore, a preliminary injunction could in fact 

restore the status quo as it existed prior to the issuance of the Order, in keeping with 

the criteria for granting a preliminary injunction.  Similarly, a preliminary injunction 

could be reasonably suited to abate the activity challenged by Petitioners, satisfying 

another requirement for granting injunctive relief.  In fact, Petitioners conceded that 
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the Governor’s restrictions prior to the most recent Order did not likely warrant an 

injunction. 

At the hearing, Petitioners’ witnesses provided compelling testimony 

as to the hardships incurred as a result of pandemic mitigation efforts within the 

Commonwealth, specifically the Order.  While Petitioners presented three witnesses 

at the hearing before this Court, both Petitioners and Respondents stipulated to the 

fact that other witnesses for Petitioners would testify similarly to devastating losses 

and personal burdens.  The witnesses recounted issues of permanent closures, 

retirement fund losses, and the possibility of long-term financial uncertainty.  While 

surely a sampling of the bar and restaurant industry within Pennsylvania, the effects 

of COVID-19 and corresponding efforts to “stop the spread” are economically 

debilitating.  

We decline to determine at this time whether Petitioners demonstrated 

that the public interest will not be harmed if the preliminary injunction is granted.  

The public interest criterion warrants further inquiry and will be discussed in the 

following pages.  We will now consider Petitioners’ likelihood of prevailing on the 

merits based on the substance of Petitioners’ constitutional claim for violation of 

their equal protection rights. 
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B. Rational Basis Review4

There are three standards which govern the application of the equal 

protection clause. Classifications involving race, alienage, or national origin are 

subject to “strict scrutiny and will be sustained only if they are suitably tailored to 

serve a compelling state interest.”  City of Cleburne, Tex. v. Cleburne Living Ctr., 

Inc., 473 U.S. 432, 440 (1985) (citing Graham v. Richardson, 403 U.S. 365 (1971); 

McLaughlin v. State of Fla., 379 U.S. 184, 192 (1964)).  Classifications based on 

gender are subject to a heightened standard of review: they must be substantially 

4 At the hearing, Respondents asked this Court to also consider the United States Supreme 

Court’s holding in Jacobson v. Massachusetts, 197 U.S. 11 (1905), as this highly deferential 

standard of review has often been the consensus among federal courts regarding COVID-19 related 

challenges over the past several months.  See M. Rae, Inc. d/b/a Fenicci’s of Hershey v. Wolf (1:20-

CV-2366, filed Dec. 23, 2020), 2020 WL 7642596.  In Jacobson, the United States Supreme Court

considered a substantive due process challenge to mandatory vaccinations following a smallpox

outbreak.  The Court held that measures “enacted to protect the public health, the public morals,

or the public safety” will be subject to judicial review only if it “has no real or substantial relation

to those objects, or is, beyond all question, a plain, palpable invasion of the rights secured by the

fundamental law.”  Id. at 31; see M. Rae, Inc.

The United States District Court for the Middle District of Pennsylvania recently 

addressed a similar constitutional challenge to the Order at issue in the instant case.  In discussing 

the appropriate level of scrutiny, Judge Conner wrote: 

We need not resolve that difficult question here, because Jacobson is easily 

reconciled with the rational-basis standard of review that would otherwise apply to 

plaintiffs’ class-of-one claim. [See Roman Cath. Diocese of Brooklyn v. Cuomo, 

141 S. Ct. 63, 70 (2020) (Gorsuch, J., concurring)] (“Although Jacobson pre-dated 

the modern tiers of scrutiny, this Court essentially applied rational basis review.”) 

M. Rae Inc., slip op. at 4.

In the present case, the Order in question contemplates a limitation on economic 

activity within the Commonwealth that was not at issue in Jacobson.  While this standard may 

have been appropriate in the past, the current state of COVID-19 mitigation efforts in Pennsylvania 

does not merely prescribe a preventative measure like vaccination, but instead, restricts certain 

types of economic activity.  Accordingly, upon consideration of relevant, prior analyses of 

Jacobson as well as the circumstances presented in the instant case, we proceed with a rational 

basis review of Petitioners’ constitutional claims. 
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related to a sufficiently important government interest.  City of Cleburne, Tex., 473 

U.S. at 440-41 (citing Miss. Univ. for Women v. Hogan, 458 U.S. 718 (1982)).  In 

this case, the Order involves public health or social welfare, which is subject to the 

third, and lesser, standard:  “[A] State does not violate the Equal Protection Clause . 

. . merely because the classifications made by its laws are imperfect.  If the 

classification has some ‘reasonable basis,’ it does not offend the Constitution simply 

because the classification ‘is not made with mathematical nicety or because in 

practice it results in some inequity.’” Schweiker v. Wilson, 450 U.S. 221, 234 (1981) 

(citing Lindsley v. Nat. Carbonic Gas Co., 220 U.S. 61, 78 (1911); Dandridge v. 

Williams, 397 U.S. 471, 485 (1970)).  However, “[t]he State may not rely on a 

classification whose relationship to an asserted goal is so attenuated as to render the 

distinction arbitrary or irrational.”  City of Cleburne, Tex., 473 U.S. at 446.  “The 

equal protection provisions of the Pennsylvania Constitution are analyzed […] under 

the same standards used by the United States Supreme Court when reviewing equal 

protection claims under the Fourteenth Amendment to the United States 

Constitution.”5  Love v. Borough of Stroudsburg, 597 A.2d 1137 (Pa. 1991) (citing 

James v. Se. Pa. Transp. Auth., 477 A.2d 1302, 1305-06 (Pa. 1984)).  

In determining whether the State has a rational basis for an action, it is 

not 

necessarily incumbent upon the government agency to advance the 
reasons for the act in defending the classification.  The burden must 
remain upon the person challenging the constitutionality . . . to 
demonstrate that it does not have a rational basis.   Should the reviewing 
court detect such a basis, from whatever source, the legislation must be 
upheld.   

5 See U.S. CONST. amend. XIV, §1. 
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Pa. Liquor Control Bd. v. Spa Athletic Club, 485 A.2d 732, 735 (Pa. 1984).  

“[C]ourts are encouraged to consider any reasonable basis for a challenged law, not 

just those proposed by the law’s proponent.”  Working Families Party v. 

Commonwealth, 209 A.3d 270, 302 n.25 (Pa. 2019) (Wecht, J. concurring and 

dissenting).  “[R]ational-basis review in equal protection analysis is not a license for 

courts to judge the wisdom, fairness, or logic of legislative choices. . . .” Shoul v. 

Dep’t of Transp. Bureau of Driver Licensing, 173 A.3d 669, 677 (Pa. 2017) (quoting 

Heller v. Doe, 509 U.S. 312, 319, (1993)).  

Respondents testified at the hearing to the effectiveness of universal 

masking to prevent the spread of COVID-19.  As the COVID-19 virus is spread 

primarily through respiratory droplets, Executive Deputy Secretary of Health Sarah 

Boateng explained that masking, in addition to social distancing, is an essential 

safety measure in public spaces.  Therefore, because individuals remove their masks 

to eat and drink in restaurants and bars, the nature of activity that occurs in these 

establishments differs from that of other retail stores where patrons remain masked 

at all times. 

Petitioners’ equal protection claim is based in the belief that bars and 

restaurants, as a class, are treated differently under the Order than similarly situated 

establishments, such as retail stores.  However, as Respondents described, the 

activities that occur within bars and restaurants necessitate mask removal, making 

bars and restaurants fundamentally different in regard to COVID-19 transmission 

mitigation.  If bars and restaurants are different than other retail, customer-facing 

industries, then the Order does not unconstitutionally discriminate against bars and 

restaurants as a class. 
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At the hearing, Respondents were not able to provide scientific data or 

peer-reviewed studies that demonstrate persuasive causation between dining at 

indoor establishments and the rapid rise in COVID-19 cases within Pennsylvania 

immediately prior to the issuance of the Order.  Based on the testimony of both 

parties, the research cited by Respondents cannot definitively attribute the rise in 

transmission to indoor dining.  In addition to the Morbidity and Mortality Weekly 

Report (MMWR) issued by the Center for Disease Control (CDC),6 Respondents 

testified to the content of two studies, one conducted at Yale University and another 

conducted at Stanford University, at the hearing.7  Both studies were revealed to 

have been conducted using data outside of the time period in which Pennsylvania 

experienced a large increase in COVID-19 cases, and the studies included data from 

various major metropolitan areas across the country in states with varying COVID-

19 mitigation, with most states’ policies, if not all, differing from that of 

Pennsylvania.  Most significantly, these studies could not definitively determine that 

indoor dining was more likely the cause of COVID-19 transmission than other 

activities.  Therefore, the data does not provide a clear causal connection between 

indoor dining and COVID-19 infection rates that could unquestionably support the 

Order. 

6 See Honein MA, Christie A, et al. Summary of Guidance for Public Health Strategies to 

Address High Levels of Community Transmission of SARS-CoV-2 and Related Deaths, 

December 2020. MMWR Morb Mortal Wkly Early Release December 4, 2020/69. 

https://www.cdc.gov/mmwr/volumes/69/wr/mm6949e2.htm?s (last visited 12/22/20); see also 

Considerations for Restaurant and Bar Operators, Updated December 16, 2020, 

https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/business-employers/bars-

restaurants.html (last visited 12/22/20). 
7 Both Petitioners and Respondents did not provide full citations to these studies within 

their filings with this Court, but both parties acknowledged the existence of these studies at the 

hearing, referring to each simply as the “Yale study” and the “Stanford study.” 
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However, as described by Respondents at the hearing, masking 

effectively mitigates the spread of COVID-19, an activity that cannot occur while 

eating and drinking indoors at bars and restaurants.  In his December 23, 2020 

Memorandum Opinion, Judge Christopher C. Conner of the United States District 

Court for the Middle District of Pennsylvania held: 

Our only task is to determine whether defendants’ differentiation 
between indoor-dining establishments and other indoor businesses is 
sufficiently tethered to the stated public-health objectives. . . .  

It also bears noting that the limited-time mitigation orders are both 
temporary in nature and not as sweeping as plaintiffs portray. The 
orders are limited in duration. . . .  

At issue here, defendants’ determination that the restaurant industry 
must yield to the greater concerns of public health is a rational and 
wholly appropriate policy justification for the limited-time mitigation 
orders. . . . We find only that the restrictions responsible for those losses 
are not violative of constitutional principles.  

M. Rae, Inc., slip op. at *6-*8.  Similarly, we apply rational basis analysis to the

Order, considering Petitioners’ argument that its bars and restaurants are treated 

differently than other similarly situated retail establishments under the Order.  

However, as masking is currently regarded as an effective preventative measure 

against COVID-19 transmission and eating and drinking in bars and restaurants 

necessitate the removal of masks, the Order is rationally related to protecting public 

health. 

“Courts are generally willing to give temporary deference to temporary 

measures aimed at remedying a fleeting crisis.”  Cnty. of Butler v. Wolf, __ F. Supp. 

3d at __, slip op. at 29, (W.D. Pa. No 2:20-CV 677, filed Sept. 14, 2020) 2020 U.S. 

Dist. LEXIS 167544.  While the COVID-19 pandemic as a whole may not be 

characterized as a “fleeting crisis,” the rapid increase in COVID-19 cases within 
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Pennsylvania in the weeks prior to the issuance of the Order, however, can be viewed 

as indicative of such a crisis.  Most significantly, the Order outlines temporary 

measures, with a duration of approximately three weeks in length to mitigate an 

immediate threat to public health within Pennsylvania.  While we acknowledge that 

three weeks is a significant amount of time, a difference still exists between the 

defined duration of the Order and indefinite restrictions potentially extending for 

months beyond issuance. 

However, while “temporary deference to temporary measures” may be 

appropriate, “that deference cannot go on forever.”  Cnty. of Butler, __ F. Supp. 3d 

at __, slip op. at 29.  Where “ongoing interventions of indeterminate length” exceed 

the duration of a “fleeting crisis,” “the judiciary cannot be over deferential to [these] 

decisions.”  Id. at 29-30.  While this Court “respect[s] the immediate role of 

[Respondents] to address emergent situations,” when a class of businesses is subject 

to what amounts to a practical operational ban while other businesses are not, the 

duration of the restriction becomes increasingly relevant.  Id. at 30. 

Respondents did not provide persuasive evidence to fully demonstrate 

that the restrictions on indoor dining imposed by the Order are supported by a 

rational basis.  While this Court recognizes that the burden to demonstrate that the 

Order was not supported by a rational basis rests with Petitioners, we implore 

Respondents to provide, if necessary in future, further evidence that Respondents 

relied upon in determining the appropriate restrictions for various businesses within 

the Order.  Petitioners argue that as a class, restaurants and bars are disparately 

impacted by the Order in comparison to similarly situated businesses.  In particular, 

we ask that Respondents clarify which data, if any, supports allowing retail 

businesses to remain open to the public, albeit at limited capacity, while bars and 
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restaurants are subject to an indoor dining closure.  In the interest of conducting a 

robust rational basis analysis, it is important to understand Respondents’ full 

treatment of an allegedly similarly situated class to the businesses operated by 

Petitioners, bars and restaurants.  Further, while we previously declined to analyze 

the public interest element necessary to granting a preliminary injunction, by 

allowing for a further understanding of Respondents’ considerations in formulating 

the Order, a more thorough balancing of the public interest would be possible. 

 However, because bars and restaurants are not identical to other 

businesses in so far as the activities of eating and drinking require the removal of 

masks, under rational basis scrutiny, bars and restaurants are not disproportionately 

discriminated against as a class as compared to other similarly situated businesses 

under the Order.  Further, as the restrictions implemented by the Order are of a 

temporary nature, extending for a limited three-week period and expiring within five 

days of the filing of this opinion, their duration is not indefinite so as to require a 

more limited level of deference by this Court.  Therefore, as the Governor’s Order 

is limited in duration, Petitioners’ cannot demonstrate a likelihood of success on the 

merits of their Petition for Review.  Accordingly, Petitioners do not meet the 

requirements for this Court to grant a preliminary injunction at this time. 

IV. Conclusion 

 Upon review, I conclude that the Order is upheld until its expiration on 

January 4, 2021, at 8:00 a.m.  Petitioners’ request for injunctive relief is denied. 

 

 

 

      ______________________________ 

      J. ANDREW CROMPTON, Judge
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

Another Bar, LLC dba Barrel and Ale, : 
Keep Dreaming, LLC dba Iezzis On 3rd,  : 
WGI Holdings II, LLC dba Blackjacks : 
American Pub and Grill, L&M Tavern, Inc.  : 
dba The Westy Bar and Grille, : 
Chios Associates Inc. dba : 
Deluxe Restaurant, Doc Watson's, LLC : 
dba Doc's Irish Pub, Harvest Restaurant : 
Holdings, LLC dba Harvest Seasonal Grill : 
and Wine Bar, The Works at Wyomissing, : 
LLC dba The Works, Randa Enterprises,  : 
Inc. dba Tonelli's Pizza Pub, Saloon 151   : 
LLC dba Saloon 151, Marchwood 3 LLC : 
Dba Marchwood Tavern, and Chester   : 
County  Pub Company dba Kildare's  : 
West Chester, : 

Petitioners : 
: 

 v. : 
: 

No. 660 M.D. 2020 

Thomas Westerman Wolf, in his Official : 
Capacity as Governor of the  : 
Commonwealth of Pennsylvania, Rachel  : 
Levine, MD, in her official capacity as  : 
Secretary of the Pennsylvania : 
Department of Health, : 

Respondents  : 

O R D E R 

AND NOW, this 30th day of December 2020, after a hearing upon 

Petitioners’ Emergency Application for Special Relief in the Form of a 

Preliminary Injunction Motion, it is hereby ORDERED that the Governor’s 

        



December 10, 2020 Order is UPHELD and the Petitioners’ Application for Special 

Relief in the Form of a Preliminary Injunction Motion is DENIED. 

If the Governor does extend the Order beyond the current expiration 

date, Petitioners reserve the right to immediately file a subsequent Emergency 

Application for Special Relief in the Form of a Preliminary Injunction with this 

Court. 

______________________________ 

J. ANDREW CROMPTON, Judge

Order Exit
12/30/2020
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