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OPINION BY  
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 The Pennsylvania Turnpike Commission (Commission) petitions for 

review of the December 1, 2010, final determination of the Office of Open Records 

(OOR) granting in part and denying in part the appeal of Jan Murphy (Requester) 

from the Commission’s denial of her request for information relating to the use of E-

ZPass transponders by Commission employees.  

 Requester is a reporter for The Patriot-News in Harrisburg, 

Pennsylvania.  On October 21, 2010, Requester submitted the following request to 

the Commission under the Right-to-Know Law (RTKL)1: 
 

I am requesting information in Excel format that details 
employee usage of Pennsylvania Turnpike since Jan. 3, 
2010.  I would like to know how many employees there are 
and how many have E-ZPass transponders assigned to 
them.  Of those employees with commission-approved 

                                           
1 Act of February 14, 2008, P.L. 6, as amended, 65 P.S. §§67.101-67.3104. 
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transponders, I am requesting their names, their positions 
with the commission, and a record of their usage of the 
turnpike including identifying the interchanges where they 
enter and exit the turnpike and the times and dates of travel.  
If this would cost more than $100, please notify me in 
advance. 

(R.R. at 7a.)  By letter dated October 22, 2010, the Commission’s open records 

officer denied the request.  The letter explained that, to the extent that Requester 

sought answers to questions, the Commission was not required to answer questions or 

otherwise respond to requests other than for records.  (R.R. at 9a.)   

 With respect to the remainder of the request, the letter alleged that the E-

ZPass information sought by Requester was not a public record because it was 

exempt from disclosure under section 8117(b)(5) of the Transportation Act,2 which 

addresses electronic toll collection and provides in part, as follows: 
                    

Notwithstanding any other provision of law, videotapes, 
photographs, microphotographs, other recorded images, 
written records, reports or facsimiles prepared pursuant to 
this section shall be for the exclusive use of the 
commission, its authorized agents, its employees and law 
enforcement officials for the purpose of discharging duties 
under this section and the regulations of the commission. 
The information shall not be deemed a public record 
under the act of June 21, 1957 (P.L. 390, No. 212), 
referred to as the Right-to-Know Law.  The information 
shall not be discoverable by court order or otherwise; nor 
shall it be offered in evidence in any action or proceeding 
which is not directly related to a violation of this section, 
the regulations of the commission or indemnification for 
liability imposed pursuant to this section. 

                                           
2 Section 102 of the RTKL defines a “Public record” as “[a] record, including a financial 

record, of a Commonwealth or local agency that…(2) is not exempt from being disclosed under any 
other Federal or State law or regulation or judicial order or decree….”  65 P.S. §67.102.  
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74 Pa. C.S. §8117(b)(5) (Emphasis added)  Id.  The letter also cited section 8117(d) 

of the Transportation Act, which addresses the privacy of electronic toll collection 

account holder information and provides, in pertinent part, as follows: 
 

(1) Except as set forth under paragraph (2), notwithstanding 
any other provision of law, all of the following apply to 
information kept by the commission, its authorized agents 
or its employees which is related to the account of an 
electronic toll collection system account holder: 
 

(i) The information shall be for the exclusive use of 
the commission, its authorized agents, its employees 
and law enforcement officials for the purpose of 
discharging their duties pursuant to this section and 
the regulations of the commission. This subparagraph 
includes names, addresses, account numbers, account 
balances, personal financial information, vehicle 
movement records and other information compiled 
from transactions with the account holders. 
 
(ii) The information shall not be deemed a public 
record under the Right-to-Know Law, nor shall it be 
discoverable by court order or otherwise or be 
offered in evidence in any action or proceeding 
which is not directly related to the discharge of duties 
under this section, the regulations of the commission 
or a violation of an account holder agreement. 

 
74 Pa. C.S. §8117(d)(1)(i), (ii) (R.R. at 9a-10a.)   

 Requester thereafter appealed to OOR alleging that the Commission was 

misapplying section 8117 of the Transportation Act because that section was intended 

to protect information submitted by members of the general public, and was not 

intended to be used to shield information concerning public employee benefits.3  

                                           
3 Earlier in her appeal, Requester explained that her request was premised upon her learning 

that Commission employees were permitted to use the turnpike free of charge regardless of whether 
their travel was job-related. 
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(R.R. at 12a.)  Requester also alleged that public employees were not account holders 

under section 8117(d) because they were not paying to use the E-ZPass service and, 

therefore, had no “account” on which any funds would be due.  Id.  Additionally, 

Requester alleged that section 8117(b)(5) of the Transportation Act is inapplicable 

because that section governs liability for failure to pay required tolls, and the 

Commission employees use the system free of charge and are not subject to any 

liability in this regard.  Id.     

 OOR invited both parties to supplement the record.  Albert Peters II, 

general litigation and contracts counsel for the Commission, submitted a letter dated 

November 9, 2010, explaining the bases of the Commission’s decision.  (R.R. at 14a-

15a.)  Peters attached to this letter a verification from Thomas Cohick, the 

Commission’s manager of customer service operations.  In this verification, Cohick 

stated that the Commission does not apply for or maintain E-ZPass accounts on 

behalf of its employees; rather, employees are required to complete private account 

applications in their individual names, which applications include personal financial 

information and license information for personal vehicles.  (R.R. at 16a.)  

Additionally, Cohick indicated that employees are responsible for paying tolls at non-

Commission toll agencies and for providing a $35.00 account deposit.  Id.  For these 

reasons, Cohick described the employees, not the Commission, as the E-ZPass 

account holders.  (R.R. at 17a.)  Finally, Cohick noted that he was familiar with 

several Commonwealth agencies that open and maintain their own E-ZPass accounts 

and distribute transponders to their employees.  According to Cohick, in those 

situations, the Commonwealth is the account holder.  Id.  

 On December 1, 2010, OOR issued a decision granting in part and 

denying in part Requester’s appeal.  OOR granted Requester’s appeal insofar as she 
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sought records of usage of the turnpike by Commission employees, including 

identifying the interchanges where employees enter and exit the turnpike and the 

times and dates of travel, and the positions of employees with Commission-provided 

E-ZPass transponders.  OOR denied Requester’s appeal insofar as she sought answers 

to questions, rather than records.  OOR also denied Requester’s appeal insofar as she 

sought the names of Commission employees with E-ZPass transponders, holding that 

such names are compiled from transactions with account holders and, thus, are 

exempt from public access pursuant to section 8117(d)(1)(i) of the Transportation 

Act.   

 OOR concluded that the Commission provided no evidence that records 

of usage by Commission employees constituted statutorily-exempt “vehicle 

movement records” or other information protected by section 8117(d)(1)(i).  OOR 

also concluded that the Commission failed to present sufficient evidence that 

employee position information was exempt under that section.  Further, OOR 

concluded that section 8117(b) was inapplicable because it was specifically limited to 

information prepared in relation to the imposition of liability for a violation of the 

Transportation Act.  However, to the extent that the Commission was required to 

provide the requested information, OOR indicated that the names of Commission 

employees could be redacted.    

 The Commission thereafter filed a petition for review with this Court, as 

well as an application to supplement the record with two additional declarations from 

Commission employees.  The first declaration, from Lorie Gray, the Commission’s 

customer communications manager, would state that the Commission has no records 

that match the title of the Commission employee with the E-ZPass transponder.  The 

second declaration, also from Cohick, would state that “vehicle movement” records 
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track the entry and exit interchanges and the corresponding dates and times.  In 

support of its application, the Commission cites our decision in Bowling v. Office of 

Open Records, 990 A.2d 813 (Pa. Cmwlth. 2010), appeal granted, ___ Pa. ___, 15 

A.3d 427 (2011), wherein we held that the RTKL does not restrain a court from 

reviewing other material or supplementing the record through hearing or remand.  

The Commission also cites our recent decision in Department of Conservation and 

Natural Resources v. Office of Open Records, 1 A.3d 929 (Pa. Cmwlth. 2010), 

interpreting Bowling as holding that a reviewing court can accept additional evidence 

and make its own factual findings.   

 Requester filed an answer alleging that the Commission cannot submit 

supplemental information directly related to the original issues in this matter at this 

stage of the proceedings.  Additionally, Requester notes that Bowling limited the 

types of materials subject to review to a stipulation of the parties or the documents at 

issue and only permitted supplementation of the record through hearing or remand.  

Requester contends that Bowling does not allow for submission of additional 

evidence at any time, especially when this evidence could have been submitted 

during the earlier stages of the proceedings.  By order dated February 15, 2011, this 

Court directed that the Commission’s application to supplement the record be decided 

with the merits. 

 We begin with the Commission’s application.  While we recognize our 

previous holdings in Bowling and Department of Conservation and Natural 

Resources, we are also cognizant of the fact that our Supreme Court has granted 

allocator in Bowling to specifically address the proper level of this Court’s judicial 

review of OOR decisions.  Here, the Commission seeks to introduce declarations 

averring a lack of records matching the title of the Commission employee with the E-



7 

ZPass transponder and vehicle movement records.  However, these issues were raised 

in Requester’s original request, which sought the positions of Commission employees 

with E-ZPass transponders and a record of the employees’ usage of the turnpike, 

including the interchanges where they enter and exit and the times and dates of travel.  

We believe that, by attempting to submit these additional declarations, the 

Commission is seeking a proverbial second bite of the apple.  Accordingly, we deny 

the Commission’s application to supplement the record. 

 With respect to the merits, the Commission argues that OOR erred as a 

matter of law in failing to conclude that all of the categories of records sought by 

Requester are exempt from disclosure pursuant to section 8117(d) of the 

Transportation Act.  We agree.     

 Section 301(a) of the RTKL provides that “[a] Commonwealth agency 

shall provide public records in accordance with this act.”  65 P.S. §67.301(a).  

Section 305(a) of the RTKL states that records possessed by Commonwealth 

agencies are presumed to be public records, but that this “presumption shall not apply 

if: (1) the record is exempt under section 708; (2) the record is protected by a 

privilege; or (3) the record is exempt from disclosure under any other Federal or State 

law, regulation or judicial order or decree.” 65 P.S. §67.305(a).  Pursuant to section 

708(a)(1) of the RTKL,  the “burden of proving that a record of a Commonwealth 

agency or local agency is exempt from public access shall be on the 

Commonwealth agency or local agency receiving a request by a preponderance of the 

evidence.”  65 P.S. §67.708(a)(1).   

 As noted above, section 8117(d) of the Transportation Act addresses the 

privacy of electronic toll collection account holder information, specifically 

exempting certain information from the definition of a public record under the RTKL, 



8 

including names, addresses, account numbers, account balances, personal financial 

information, vehicle movement records and other information compiled from 

transactions with the account holders.  Indeed, OOR concluded that the names of 

individuals with E-ZPass transponders were compiled from transactions with account 

holders and, thus, were exempt under this section.  However, OOR went on to 

conclude that the Commission failed to provide sufficient evidence establishing that 

records of usage or employee position information constituted statutorily-exempt 

vehicle movement records or other information protected by section 8117(d)(1)(i).  

We are perplexed by OOR’s decision in this regard.  In order to conclude that the 

names of individuals with E-ZPass transponders are exempt pursuant to the 

Transportation Act, OOR had to have concluded that these individuals were account 

holders, which is consistent with Cohick’s original verification stating that 

Commission employees must complete a private account application.    

 All of the information specified in section 8117(d)(1)(i) of the 

Transportation Act is exempt from disclosure, and the exemption includes vehicle 

movement records.  While Requester did not use the term “vehicle movement 

records” in her request, she did seek a record of the employees’ usage of the turnpike, 

including identifying the interchanges where they enter and exit the turnpike and the 

times and dates of travel.  The term “vehicle movement records” is not defined by the 

Transportation Act.  Nevertheless, we can perceive of no other types of records which 

would fit within a definition of this term other than the type sought by Requester 

herein.   

 Finally, with respect to employee position information, Cohick stated in 

his original verification that the Commission does not apply for or maintain E-ZPass 

accounts on behalf of its employees; rather, employees are required to complete 
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private account applications in their individual names.  A blank copy of the 

application was included in Peters’ November 9, 2010, letter to OOR.  This 

application does not require an applicant to disclose any employment information.  

(R.R. at 18a.)  Even if the application required such disclosure, this information 

would be exempt under the catch-all provision of section 8117(d)(1)(i) as “other 

information compiled from transactions with the account holders.”  

 Accordingly, the final determination of OOR, insofar as it denied 

Requester’s appeal and concluded that the names of  Commission employees with E-

ZPass transponders are exempt from disclosure under section 8117(d)(1)(i) of the 

Transportation Act, is affirmed.  However, insofar as it granted Requester’s appeal 

and directed the Commission to provide records of usage of the turnpike by 

Commission employees and employee position information, OOR’s final 

determination is reversed.         

 

 
    ________________________________ 
    PATRICIA A. McCULLOUGH, Judge 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

 
Pennsylvania Turnpike Commission,  : 
   Petitioner  : 
     : No. 2738 C.D. 2010 
  v.   : 
     :  
Jan Murphy,     : 
   Respondent  : 
 
 

ORDER 
 

 AND NOW, this 19th day of July, 2011, the final determination of the 

Office of Open Records, dated December 1, 2010, is affirmed in part and reversed in 

part in accordance with the foregoing opinion. 

 The application of the Pennsylvania Turnpike Commission to 

supplement the record is hereby denied. 

 

 
    ________________________________ 
    PATRICIA A. McCULLOUGH, Judge 

 


