IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 2130 Disciplinary Docket No. 3
Petitioner :
No. 204 DB 2014
V. X
. Attorney Registration No. 205395
NEWTON B. SCHWARTZ, SR., :
Respondent : (Out Of State)

ORDER

PER CURIAM

AND NOW, this 25" day of February, 2015, upon consideration of the
. Recommendation of the Three-Member Panel of the Disciplinary Board dated January
28 2015, the Joint Petltlon in Support of Dlsmp}lne oh Consent 1s hereby granted
pursuant to Pa. R.D.E. 215(g), and it is '

ORDERED that Newton B. Schwartz, Sr is suspended on consent from the Bar
of this Commonwealth for a period of three years retroactive to February 14, 2014, and

he shall comply with all the provisions of Pa.R.D.E. 217.

A True Copy Patricia Nicola
As Of 2/2 /5

Supreme Court of Pennsylvania



BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL . No. 204 DB 2014
Petitioner

V. Attorney Registration No. 205395

NEWTON B, SCHWARTZ, SR ;
Respondent : (Out of State)

RECOMMENDATION OF THREE-MEMBER PANEL
OF THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA
The Three-Member Panel of the Disciplinary Board of the Supreme Court of
Pennsylvania, consisting of Board Members Howell K. Rosenberg, Stefanie B. Porges,
MD., and Andrew J. Trevelise has reviewed the Joint Petition in Support of Discipline on
Consent filed in the above-captioned matter on December 18, 2014.
The Panel approves the Joint Petifion consenting to a three year suspension
retroactive to February 14, 2014 and recommends to the Supreme Court of
Pennsylvania that the attached Petition be Granted.

The Panel further recommends that any necessary expenses incurred in the

investigation and prosecution of this matter shall be paid by the respondent-attorney as

owell K. Rosenberg, Panei Chair

The Disciplinary Board of the
Supreme Court of Pennsylvania

a condition to the grant of the Petition.

Date: Jariary 28, 2015




BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME CCURT OF PENNSYLVANIA

In the Matter of

NO.Q—OL\ DB 2014

NEWTON B. SCHWARTZ, SR. )
ODC File No. Cl-14-165
Atty. Reg. No. 205395
{Out of State)

JOINT PETITION IN SUPPORT OF DISCIPLINE
ON CONSENT UNDER RULE 215(d}, Pa.R.D.E.

Petitioner, Office of Disciplinary Counsel (“ODC”), by
Paul J. Killion, Chief Disciplinary Counsel, and Robert P.
Fulton, Esquire, Disciplinary Counsel, and Respondent,
Newton B, Schwartz, 8Sr., £file this Joint Petition 1In

Support of Discipline On Consent Under Rule 215(d) of the

Pennsylvania Rules of 'Disciplinary Enforcement
(“Pa.R.D.E."} and respectfuliy represent that:
1. Petitloner, whose principal office is located at

the Pennsylvanis Judicial Center, Suite 2700, 601
Commohwealth Avenue, -Harrisburg, Pennsylvania 17106, is
vested, pursuant to Pa.R.D.E. 207, with the power and the
duty to investigate éll matters involving alleged
misconduct of an attorney admitted to practice law in the
Commonwealth  of Pennsylvania and to prosecute all

disciplinary proceedings brought in accordance with the
H =

FILED

DEC 18 2014

Offico i tho Secictary
The Disciplinary Board of the

various provisions of the aforesaid Rules.

© Quprems Court of Fonnsylvania



2. V'Respondent, Newton B. Schwartz, S8r., was born in
1930 and was admitted to practice law in the Commonwealth
on August 27, 2007. At all times relevant hereto,
Respondent’s registered office address was 1911 Southwest
Freeway, Houston, Texas 77098. Respondent is Suﬁject to
the disciplinary jurigdiction of the Disciplinary Board of
the Supreme Court of PennsylvaniaL |

SPECIFIC FACTUAL ADMISSIONS AND
RULES OF PROFESSIONAL CONDUCT VIOLATED

S 3. Respondent stipulates that the folléwing factual
allegations are true and correct and that he violated the
Rule of Prﬁfessional Cénduct set forth in paragraph 23,
infra.

4. Réspondent has never been adﬁitted to the Bar of
the State of Louisiana.

5. In or about December 2004, Respondent was
retained by _Jay Watts (“Watts”) to represent Watts for
injuries Watts sgustained iﬁ a diving accident off the coast
of Louisiana while Watts wasg in the employ of Superior
Diving Company, Inc. (“Superior”).

6.  In January 2005, Superior instituted a
declaratory judgment action by filing a complaint against

Watts in the United States District Court for the Eastern



District of Louisiana (“ﬁhe District Court”) under caption
of_SUperiqr v. Wattsg, 05-¢v-0197 (“Superior Action”).

7. Seth Cortigene (“Cortigene"} wés co-counsel with
Respondent in the Superior Action and was a member of the
Louisiana Bar.

8. Respondent entered his appearance in the Superior
Action as “of. counsel” for Watts.

'9; Resbondent and Cortigene submitted an Answer to
Superior’s Complaint in the Sﬁperior Action.

10. Respondent was listed on the docket entries as
counsel of record and received notices from the District
Court.

11. Respondent assisted in ~ preparing answers to
interrogatories and participated in the deposition of Watts
taken by the attorneys for Superior.

12. Although Respondent had worked with Cortigene on,
approximately 25 cases in the Louilsiana courts and had
previously squght to be admitted pro hac vice in those
matters, Respondent failed to do so in the Superior Action.

13. Respondént knew rthat he was required to file a
motion to be admitted pro hac vice in the Superior Action.

14. On July 19, 2011%, the Louisiéna Office of
Disciplinary Counsel (“ﬁA opc”) filed Formal Charges

against Respondent for violation of, inter alia, Louisiana



Rule of Professional Conduct (*LA RPC”) 5.5 (engaging in
the unauthorized practice of law) {“*Louisiana Mattexr”).

15. At the_time of the misconduct, LA RPC 5.5 statéd,
in part, that a lawyer shéll not: “{a) practice law in a
jurisdiction where doing so violates the regulation of the
legal profession in that juriédiétion.” |

16. Respondent defended the charges against him in
the Louisgiana Matter,

17. Louisiana’s disciplinary system requires that
allegations of misconduct be established by clear and
convinding evidence. |

18. By Order dated February 14, 2014, the Louisiana
- Supreme Court determined that VReépondent Ihaa violated LA
RPC 5.5 by engaging in the unauthorized practice of law.

19. The Louisiana Supreme Court determined that the
"appropriate sanction for Respondent’s vioclation would have
been a three-year suspension if Réspondent were a mémber of
‘the Louisiana Ear;-however, as Respondent‘was not a member
of that bar, the Louisiana Supreme ,Court‘,imposed as a
sanction an injunctidn on Respondent “from seeking full
admission to the Louisilana bar or from seeking admission to
practice in Louisiana on any temporary or limited basis,
including, but not limited to{ seeking pro hac vice

admission before a Louisiana court pursuant to Supreme



Court Rule XVII, § i3 or seeking limited admission as an
in-house counsel pursuant to Supreme Court Rule XVII, §
14," for a period of three years. A true and correct copy
of the Lduiéiana Supreme Court’s Order is attached hereto,
made a part hereof, and marked “Appendix A.”"

20. Pennsylvania Rule of Disciplinary Enforcement
216({(d) dictates that %“a final adjudication in another
“jurisdiction that an attorney, whether or not admitted in
that Jjurisdiction, has been guilty of misconduct shall
establish conclusively the misconduct for purposes of a
disciplinary proceeding in this Commonwealth.”

21. Respondent has practiced 1éw in Texas for over
sixty years.

22.. Respondent is eighty-four years old.

23, Respondent admits that by the conduct as detailed
in Paragraphs 4 through 20 above, Respondent has violated
the following Louigiana Rule of Professional Conduct
(“RPC") :

a. RPC 5.5, which states that a lawyer shall
not: “{a) practice law in a Jjurisdiction
where doing so violates the regulation of

the legal profession in that jurisdiction.”



SPECIFIC JOINT RECOMMENDATiON FOR DiSCIPLINE

Petitioner and Regpondent jointly recommend that the
appropriate discipline for Respondent’s admitted misconduct
is a three-year sugpension retroactive to February 14,
2014, the date of the Order of the Louisiana Supreme Court.
ODC and Respondent jointly recomméndrthat the suspension be
retro;ctive to February 14, 2014 because Respondent has not
practiced in Pennsylvania. for geveral years. Respondent
hereby consents to the discipline being imposed upon him.
Attached'r to thisg Petition is Respondént’s executed
Affidavit required by Pa.R.D.E. 215(d), stating that he
consents to the fecommended: digeipline and including the
mandatory acknowledgements contained in Pa.R.D.E. 215(d) (1)
through (4).

In- support of Petitioner and Respondent’s joint
recommendation, it is respectfully submitted that there are
the following mitigating circumstances:

a. Respondent hag wvoluntarily offered to enter
into this agreement; and
b. Respondent Vhas no history of discipline in

Pennsylvania,

<



WHEREFORE,
request. that:

a.

Petitioner and Respondent respectfully

Pursuant to Rule 215(3) and 215{(gJ,

Pa.R.D.E;, a three-member panel ¢f the

Disciplinary Board review and approve the
above Joint Petition In Support of
Digcipline On Consent for the imposition of
a three-year suspension retroactive to
February 14, 2014, the date of the Ofder of
tﬁe Louisiana Supreme.Court.

Pursuant to Rule 215(i), the three-member
panel of the Disciplinary Board order

Respondent to pay the necessary expenses

- incurred in the investigation of this matter



as a condition to the grant of the Petition and

that all expenses be paid by Respondent before

the imposition of discipline under Rule 215(g),

Pa.R.D.E.

Respectfully submitted,
OFFICE OF DISCIPLINARY COUNSEL

PAUL J. KTLLION
CHIEF DISCIPLINARY COUNSEL

and

Robert~E. Fultcn\/Esqulrer
Digciplinary Counsel
Attorney Regis., No. 37935

16" Floor

Seven Penn Center,
1635 Market Street _
Philadelphia, PA 19103

{215) 560-6296

Rana

Newton B.' Schwartz, Sr. Esquire
Attorney Regis. No. 205395
Respondent




BEFORE THE DISCIPLINARY BOARD QOF THE
SUPREME COQURT OF PENNSYLVANIA

In the Matter of

No. DB 2014
NEWTON B. SCHWARTZ, SR.

ODC File No. Cl1-14-165

Atty. Reg. No. 205395

(Out of State)

VERIFICATION

The statements contained in the foregoing Joint
Petition In Support of Discipline on Consent Under Rule
215(d), Pa.R.D.E., are true and correct to the best of ocur
knowledge or information and belief and are made subject to
the penalties of 18 Pa.C.8. § 4904, relating tc unsworn

falsification to authorities.

[5’%& Y d |

Date ' Robert~P-~Fulton, Esquire
Digsciplinary Counsel

vy AN \

Date Newtor/ B.! Sciwartz, Sr., Esquire
Respondent




BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

In the Matter of
No. DB 2014
NEWITCON B. SCHWARTZ, SR.
ODC File No. Cl-14-165

: Atty. Reg. No. 205395
{Out of State)

AFFIDAVIT UNDER RULE 215(d), Pa.R.D.E.

Respondent, Newton B. Schwartz, 8Sr., hereby states
that he consents to the imposition of a thfee—year
sugpension, retroactive to February 14, 2014, as jointly
recommended by Petitioner, Office of Disciplinary Counsel,
and Respondent in the Joint Petition In Support Of
Discipline On Consent and further states thét:

1, His consent is freely and voluntarily rendered;
he isg not being subjected to coercion or duréss; and he is
fully aware of the implications of submitting the consent;

2. He acknowledges that he is fully aware of hisg
right to consult and employ counsel to represent him in-the
instant proceeding. He has knowingly and wvoluntarily
chosen not to retain counsel in conneétioh .with his
decigion to consent to discipline;

3. He 1is aﬁare that.there is presently pending an

investigation at ODC File No. Cl-14-165 into allegations



that he 'has been gquilty of misconduct ag set forth in the
Joint Petition;

4. He acknowledges that the material facts set forth
in the Joint‘Petition are true; and

5. He consents because he_ knows that i1f charges
predicated upon the matter under investigation were filed,

he could not guccegsfully defend against them.

1L

Newton B! dehwartz,| Sr.
Respondent

Sworn tc and subscribed

bggor me this il day

| %, PAMELAD. HOLMAN |

g-# '+ MY COMMISS!ON EXPIRES
9, «a’*’ AUGUST 25,2018

"‘ﬁ

NotaryLPuBTic_\/V
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SUPREME COURT OF LOUISIANA

‘ NO, 153-B-2022
NO, 13-B-2172 FEB 1.4 2014

IN RE: SETH CORTIGENE
AND NEWTON B. SCHWARTZ, SK.

ATTORNEY DISCIPLINARY PROCEEDINGS

PER CURIAM

‘Thege consolidated disoiplinary procesdings arise fiom formal charges filed
by the Office of Disoiplinary Counsel (“ODC”) ageinst respondents, Seth

{

-6nigene and Newton B, Schwartz, §r, Mr. Cortigene is an attormey licensed to

%

'

&
f
13
:

juactice taw In the States of Texts and Louisiane, but cucrently ineligible 1o

'lstica in Loulsiana due to his fullure to comply with his professional

X

ligations.! Mr. Schwartz is licensed to practice law only in Texas and
sylvania; however, the ODC asserts jurisdiction over him In this matter

dnant to Supremie Court Rule XI¥, § 6{A) and Rule R.5 of the Rules of
B :ssignal Conduct, which together extend this coutt’s disciplinary authority to

arn who provide or offer to provide lagal servides in Lovisians, .

rtigene has been inoligible to practice law in Loulgiana since September 8, 2009 for
pay his bar dues and the disciphinary ssessraent. He is also ineligible for faflure to fife
ount ceglstrition staternent ond for fadlure to voruply with the mandatory cantiniing
plion requirements.

jsariy olient matter ag s at issue here. For M. Cortlgene’s fuilure to shide by his
Rision whether 0 accept & settlament offer and faflure to vommuricate with his client,
| o fully deferrad thres-vear sugpehsion, based upon the digcipline imposed agaiost
b o defimb praceeding in Texas. Tnre: Cortigene, 11-1564 {La. 10/14/11), 71 So.

b011, We consideted 1 reoiprocal disclpling procseding ageinst Mr. Cortlgene arising -

Appendix A
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SUPREME COURT OF LOUISIANA

NO. 13-B-2022
NO. 13-B-2172 FED 1.4 204

IN.RE; SETH CORTIGENE
AND NEWTON B, SCHWARTZ, SR.

ATTORNEY DISCIPLINARY PROCEEDINGS

PER CURIAM
" These consolidated digciplinary proceedings arise from formal charges filed

f?%,;y the Office of Diséiplinary Coungel. (“ODC”) against respondents, Seth
@ Cortigene and Newton B. Schwartz, St. Mr. Cortigene is an attorney licensed to

QC practice law in the States of Texas and Louislana, but currently ineligible to
/n | practice in Louisiana due to his failure t§ comply with his professional
_obligations. -Mr. Schwartz is licensed to practice law only in Texas and
G\("\(&ennsylvmﬂa; however, the ODC asserts jurlsdiction over him in this_matter

. pursuant to Supreme Court Rule XIX, § 6(A) and Rule 8.5 of the Rules of
Professional Conduet, which together extend this cowrt’s disciplinary authority to

lawyers who provide or offer to provide legal services in Louisiana.

! Mr, Cortigene has been ineligible to practice law in Lovistana since September 9, 2009 for
faflure to pay his bar dues and the dissiplinary assessment, He is also ineligible for failure to file

. @& trust account regisiration statement and for failure to comply with the mandatory continuing
legal education requitements,

In 2011, we considered a reciprocal diseipline proceeding against Mr, Cortigens arising
out of the same clent matter as is at issue here. For Mr. Corligene’s failure to abide by his
client’s decision whether to accept a settlement offer and failure to communicate with his client,
we imposed a fully deferred three-year suspension, based upon the discipline- imposed against
Mr. Cottigene in a default proceeding in Texas. In re: Cortigene, 11-1564 (La. 10/14/11), 72 So.
3d 828,

){m&ﬂ,?,M MW Wl o fena .
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UNDERLYING FACTS AND PROCEDURAL HISTORY

The facts of this case are rather complex, but for purposes of this opinion, it

is only necessary to observe that respondents represented Jay Watts in conmection

with litigation over a wark-related diving accident, Mr. Watts® employer filed suit
in the United States District Court for the Eastern District of Louisiana. The

undisputed facts reveal that Mr. Schwartz attended and participated in the

‘deposition of Mr, Watts taken in New Orleans, although he was not licensed ot

admitted to practice pro hac vice in Louisiana at any time duting the litigation,
Moreover, as the litigation progtessed, Mr. Schwartz knew that he was listed on
the federal court’s docket as an atiorney of record, yet ke still did not seek pro hae
vic.e admission or even notify the federal court that he was not admitted as counsel
of record.

The ODC subsequently charged Mr. Schwartz with several violations of the
Rules of Professional Cﬁnduct, including the unhauthorized practice of law. Mr.
Schwartz enswered the formal charges and asserted that Louisiana has ne
Jurisdiction over h?m because he Has not been licensed or admitted to practice pro
hae vice in Louisiana at any time pertinent hereto, and he did not provide or offer
to provide any legal services in this state. Mr. Schwariz also contended ihat
formal charges cannot be ﬁled against him in Louisiana arising out of the Watts
case because he was acquitted by a jury of similar charges of misconduct in a

Texas disciplinary proceeding premised upon alleged violations of the Texas

Disciplinary Rules of Professional Conduct,? and that judgment should be given

full faith dnd credit in Louisiana.

2 Pursuant to the Texas Rules of Disciplinary Procedure, a lawyer againist whom formal charges

of misconduct have been filed may elect to have the formal chargea heard in a district court of
proper venue, with or without & jury, or by a grievance committes evidentlary panel. Mr,
Schwartz eleoted a jury frial in the Texas disciplinary proceeding egainst him for providing
improper financial assistance to Mr. Watls end impropetly soliciting his professional
employment, and the jury unanimously found no professional misconduct on the part of M.
Schwartz.
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The ODC oharged Mr. Cortigene with facilitating Mr. Schwartz’s
misconduct and failing to report it io discipiinary authorities, Mr, Cortigene
answered the formal chatges and admitted that he was co-counsel in the Watts case
and handled certain asﬁects of the litigation; however, he denied any violation of
the Rules of Professional Condﬁct.

The matter proceeded to a hearitg, The hearing committee recommended

* that Mr. Cortigene be disbarred, and that Mr. Schwartz be publicly reprimanded for

his thisconduct and enjoined from the practice of law in this state.

The disciplinary board largely adopted the committes’s findings und
recommendations. With regard to Mr, Cortigene, the board recommended he be
disbarred. This recommendatilcm was lodged in this court under docket‘ number 13-
B-2022. Neither Mr. Cortigene nor the ODC has objected to the board’s
recommendation of disbarment,

As to Mr. Schwartz, the bomrd agreed tha;t disbarment would be the
appro;;'i'iate sanotion for hiz misconduct; however, because he is not a member of
the Louisiana bar, the board ordered that Mr. Schwartz be publicly reprimanded
and permanently enjoined from the practice of law in this state, Mr, Schwartz filed
an appeal of the board’s ruling objecting to the exercise of any jurisdiction over
him in this matter. In response to Mr. Schwartz’s appeal, the board lodged the
recotd of the matter in this court’s docket number 13.B-2172. The ODC has
likewise objected, asserting that the board erred In concluding that Mr. Schwartz
cannot be disbarred in Louisiana,

On. September 13, 2013, we ordered that 13-B-2172 and 13-B-2022 be
consolidated for purposes of briefing and argument, and that the consolidated

matters be-scheduled on the next available docket for otal argument,



DISCUSSION

Bar disciplinary matters fall within the,ofigihaljurisdiction of this court, La,
Const. art. V, § 5(B). Consequently, we act as triers of fact and conduct an
iﬁdépgndent review of the record to determine ﬁhethsr the alleged misconduct has
been proven by clear and’ convincing evidence. In re: Bamks, 09-1212 (La.
10/2/09), 18 So. 3d 57, While we are not bound in any way by the findings and
recommendationa of the hearing committee and disciplinary board, we have held
the manifost error standard is applicable to the committee’s factual findings, See
In re: Caulfield, 96-1401 (Ls. 11/25/96), 683 So. 2d 714; In re: Pardue, 93-2865
(La. 3i1_1/94), 633 So. 2d 150, In this matter, given that there are two respondents

charged with separate misconduct, we will address each in turn.

M. Schwartz

At the outset, we note the ODC has charged Mr, Schwaitz witfh multiple
violations of the Rules of Professional Conduct stemming from his representation
of Mr. Watts. The most serious of these charges velates to the aflegation that Mr.
Schwartz engaged in the unauthorizedlpractice of law in Louisiana, Because the
magnitude of an unauthorized practice of law finding would eclipse any lesser
misconduct; our focus will be on this charge.

The hearing committee ;'nade a finding of fact that Mr, Schwartz engaged in
the practice of law in this state by appearing at and participating in a deposition.
The record supports this finding, In patticular, the record shows that Mr, Schwartz
participated in the deposition of Mr. Watts taken in New Orleans by another party.
Mr. Schwartz admitted that he advised Mr, Waits “once or twice” to either answer
or not amswer a particular question, although he stated that Mr. Cortigene
“predominantly did the questioning and the objecting”  Our- jurisprudence
‘eatablishes that participation in out-of-court proceedings such as dopositions and

4




sworn statementsoonaﬁtﬂtes the practice of law. See In re: Jackson, 02-3062 (La,
4/9/03), 843 So.2d 1079; In re: Willlams, 02-2698, (La. 4/9/03), 842 So.2d 353.
Additionally, we find the record establishes that Mr. Schwartz knew he was listed -
on the federal court’s docket as an attorney of record in the Watts case, yet he still

| did not seek pro hac viee admission or even notify the federal court that he was not
admitted as counsel of record.

Finding clear and convincing evidence that Mr, Schwartz engaged in the
unauthorized practice of law,” we now turn to consideration of an appropriate
sanction for this misconduct. . We have. consistently found the unauthorized
practice of law to be very serious misconduct. In re: Lindsay, 07-1813 (La.
3/7/08), 976 So. 2d 1261; In re: Patrick, 07-1222 (La. 12/14/07); 970 So. 2d 964;
In re: Jefferson, 04-0239 (La. 6/18/04), 878 So. 2d 503; In re: Callahan, 02-2960
(La, 5/20/03), 846 So. 2d 728. Our legislature has mads it a felony to engage in
such conduet, La. R.S. 37:213, Likewise, we have listed the unauthorized practice

©of law by a suspended or disbarred attorney as & possible ground for\perthanmt
disharment under the Guidelines Depicting Conduct Which Might Warrant
Permenent Disbarment contained in Supreme C;ourt Rule XIX, Appendix E.
Nonetheless, we have observed that “not all instances of the unauthorized
practice of law warrant the most severe sanction,” Jaekson, 02-3062 at p. 5, 843
So. 2d at 1083. Rather, in cases of the unauthorized practice of la;v, our
jurisprudence has reserved the most severe sanctions for those attorneys who have
“manifested a conscious intent to flout the authority of this court by pracﬁcing after

being prohibited from doing s0.” Jackson, 02-3062 at p. 5, 843 So. 2d at 1082, In

! Based on this finding, we pretermit discussion of the remaining charges, including atlegations
Mr, Schwatfz engaged in solicitation and provided impropet financial assistance to a-client. Asa
resuit, we need not address Mr, Sohwartz's argument that we must give full faith and credit to
the Texas judgment acquitting him_of gimilar charges in-that state. Additionally, becauss M,
Schwartz's unaukhorized practice of law unquestionably took place in Louisiana, we need not
disouss his jurisdictional objections.
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cases where the unauthorizeq practice of Jaw is a product of negligefice rather than
intent, we typically impose lesser sanctions tﬁan disbarment. See e.g., In re: Eilis,
99-2483 (La. 9/15/99), 742 So. 2d 869 (imposing a nineiy-day suspension on a
previously suspended attorney who failed to romove the “atforney at law”
designation from his office),

In the instant case, it cannot be sald that Mr, Schwartz manifested a
conscious .intent to flout the authority of this court by practicing after being
prohibited from doing so, as he was never admitted to the bar of this state, nor has
he ever been the subject of any disciplinary orders from this court. Indeed, Mr.
Schwartz could have acted as counsel in the Watts matter if he had simply filed a
‘motion for pro hac vice admission with the federal distriot court, as he had done in
prior cases. Thérgfore, to the extent he has not violated any direct orders from this
court, we do not find Mr. Schwartz’é. conduct warrants the highest level of
discipline.

FI{owevef, the'recordr establishes Mr, Schwartz’s condu_ct was not purely
negligent, as it those cases Imposing the loweﬁt range of discipline, M.
Schwartz's testimony reveals he was aware of his obligation to seek pro hac vice
admission and conseciously chose not to do so. Although he Idid hot violate any
specific court arders, he manifested a lack of candor toward the federal district
court. |

Under such circumstances, we find Mr. Schwartz’s conduct, while not
warrantingrdisbarment, still calis for a substantial suspension. Accordingly, we
conclude the appropriate sanetion for such misconduct would be a thres-year
suspension,

| Having determined discipline is appropriate under these facts, we now tum
to the res nova issue presepted by this case — naxﬁely, whether- this court may

impose discipling on an attorniey not admitted to the bar of this state, Supreme

6
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Court Rule XIX, § LO(A) sets forth the Hst of availsble sanctions.! Tha board
concluded the majority of fheyse sanctions impact the attorney’s license and -are
therefore inappiicable to an attorney not admitted in this state. Rather, the board
reasoned the only sanetion applicable to a non-Louisiana attorney would be a
public reprimand. | '

We disagree. While Supreme Court Rule XIX, § 10(A) lists the sanctions
we typically impose in disciplinary cases, it was not intended to represent an
exclusive list, nor does it represent a limitation on our plenary authority .to regulate
the practice of law. In Succession of Wallace, 574 So. 2d 348 (La. 1991), we
stated: | |

This court has exclusive and plenary power to define and

regulate all facets of the practios of law, including the

admission of attorneys to the bar, the professional

responsibility and conduct -of lawyers, the discipline,

suspension and disbarment of lawyers, and the client-

attorney relationship. LSBA v. Edwins, 540 So. 2d 294

(La. 1989); Saucier v. Hayes Dairy Products, Inc., 373

So, 2d 102, 109, 115 (La. 1979); LSBA v, Connolly, 201

La, 342, 9 8o. 2d 582 (1942); Ex Parte Steckler, 179 La.

410, 154 So. 41 (1934); Meunier v. Bernich, 170 So. 567 -
(La. App. 1936), The sources of this power are this

court's inherent judicial power emanating from the

constitutional separation of powers, La. Const, 1974, Art.

1L, Saucier v. Hayes Dairy Products, Inc., supra; Ex

Parte Steckler, supra, Meunier v, Bemich, supra, the

traditional inherent and essential function of attorneys as
officers of the courts, Ex Parte Steckier, supra; Meunier
v. Bernich, supra; end this court’s exclusive original

jurisdiction of attornsy disciplinary proceedings. La.

Const. 1974, Art. V, § 5(B); Saucier v, Hayes Dairy
Products, Inc., supra.

In the exercise of this plenary power to defite and regulate the practice of
law, we have the right to fashion and impose any sanction which we find is

hegessary and appropriate to regulate the practice of law and protect the citizens of

4 Supreme Court Rule XIX, § 10(A) lists eight sanciions in disciplinary cases. These sanctions
me: (1) disbarment; (2) suspension; £3) probation; (4) reprimand; (5) admonition; (6) restitution;
(7) limitation on the nature and extent of the ;espondeni‘s_ future pt{actice; and (8) diversion,
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this state. This pewer is broad enough t6 enc‘ompass persons. not adrmtted to.ihé
bar who atternpt to practice law in this state. See I re: Jordan, 12-0551 (La.
4/9/12), 85 So. 3d 683 (permanently enjoining a bar applicant from seeking
admission in this state based on a finding that she repeatediy engaged in the
unauthotized practice of law). Applying the reasoning of Jordan, we find that in
the exercise of our ﬁl.enary authotity, we may enjoin a non-Louisiana lawyer from
seeking the benefits of & full or limited admission to practice in this state.
Accordingly, we Hereby adjpdgé Mr. Schwartz guilty of conduct which
would warrant 4 three.year suspension from the practice of law if he was & member
of our bar, Recognizing that he is not a member of the bar, we order that Mr.
Schwartz shall be enjoined for a petiod of three years from the date of this order
from seeking full adraission to the Louisiana bar or seeking admission to practice
in Louisiana oﬂ any tepaporary or limited basis, including, but not limited to,
seeking pro “iac vice admission before a Louislana court pursuant to Supreme
Court Rule XVII, § 13 or seeking limited admission as an in-house counsel
pursuant to Supreme Court Rule XVII, § 14, We will further direct the ODC o
report our judgment to all jurisdictions in which Mr, Sohwartz is currently

admitted.

Mp, Cortigene

The ODC charged Mr. Cortigene with facilitating Mr, Schwartz’s
misconduct and failing to report it to disciplinary authorities. The hearing
committee and disciplinary board both recomtnended Mr. Cortigene be disbarred.
He has not objected to that recommendation in this court.

Our review indicates the findings and recommendations of the hearing
commitiee and disciplinary board are supported by the record. Considering the
presence of aggravating fantdrs, pearticularly Mr, Cortigene's prior disciplinary




record, we will adopf the disciplinary board’s recommendation and order that Mr.

Cortigene be disbarred,

DECRER

Upon review of the findings and recommendation of the hearing committee,
the vﬁndings, recommendation, and ruling of the disciplinary board, and
considering the record, briefs, and oral argument, the court hereby rendefs the
following orders of discipline:

It is ordered that Seth Cortigene, Louisiana Bar Roll munber 19528, be and
he heteby is disbarred, Mr. Cortigene’s name shall be stricken from the roll of
attorneys and his lieense to practics law in the State of Louisiana shall be revoked.

It is further ordered that Newton B. Schwartz, Sr. shall be enjoined for &
period of three years from seeking admission to the Louisiana bar of seeking
admission to practice in Louisiana on a temporary or limited basis, including, but
not ﬁmitad to, seeking pro hac vice admission before a Louisiana court pursuant to
Supreme Court Rufe XVII, § 13 or seeking limited admission as an in-house
counsel pursuant to Supreme Court Rule XVII, § 14, The Office of Disciplinary
Counsel is directed to report this judgment to all jurisdictions in which Mr.
Schwartz is currently admitted.

All costs and expenses in the matter are assessed against respondents in
accordance with Supreme Court Rule XIX, § 10.1, with legal interest to ‘co'mmenue

 thirty days from the date of finality of this court’s judgment until peid.
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SUPREME COURT OF LOUISIANA
NO. 13-B-2022 |
NO. 13-B-2172
FEB 24 20

IN RE: SETH CORTIGENE
AND NEWTON B. SCHWARTZ, SR.

ATTORNEY DISCIPLINARY PROCEEDINGS

Knoll, J., dissenting,
I agree with the majority that clear and convincing evidence clearly shows

M, Schwartz not only knowingly engaged in the unauthorized practice of law in

. Louisiana, but also acted with deceit. In my view, this intentional and indefensible

conduct merits the harshest of sanctions, thus I disagree with the sanction imposed
by the majority. |

As the majority astutely noted, we have consistently found the unauthorized
pract;;:e of law very serious, felonious misconduct and even grounds for permanent
disharment, ‘In re. Lindsay, 07-1813 (La. 3/7/08), 976 So. 2d 1261; In re: lPatrick,
07-1222 (La. 12/14/07); 970 So. 2d 964; In re: Jefferson, 04-0239 (La. 6/18/04),
878 So. 2d 503; In re: Callahan, 02-2960 (La. 5/20/03), 846 So. 2d 728; La. Rev.
Stat. § 37:213; see also CGuidelines Depicting Conduct Which Might Warrant
Permanent Disbarment ﬁontained in Supreme Court Rule XIX, Appendix E. While
we have never addressed the question of the appropriate sanction for a non-
admitted Jawyer who enpages in the unauthorized practice of law, I, unlike the
majority, find guidance in our recent decisibn of In re: Jordan, 12-0551 (La.
4/9/12), 85 So. 3d 683. In that case, the petitiéner previously sought admission to

the bar and was denied. Thereafter, while working as a paralegal, petitioner

engaged in the unauthorized practice of law. Considering these facts, we

permanently enjoiied pptitiénet from seeking admission to the bar:




eonclusively : ‘

_to be admittéd m the bar. The tnproper feeasharing and thie conduct -
arising out of the incident in law school simply serve to undeiscore
the conclusion that petitioner possesses serious and fundamental
character flaws.

Given the egregious nature of petitioner’s wrongdoing, as well
as her paitemn of conduct occurring over many years, we can conceive
of 5o circumstance under which we would ever grant her admission to
the practice of law in this state. Accordingly, we will deny her
application for admission. Furthermore, no applications for admission
will be acoepted from petitioner in the future,

Jordan, 12-0551 at pp. 4-5, 85 S0.3d at 685-86 (emphasis added; footnote
omitted.)

Like Mr. Schwartz, the petitioner in Jordan was not a member of the
Louisiang bar, Nonetheless, we sanctioned her by prohibiting her from seeking
admissfon to the bar in the future. Following this reasoning, I find the appropriate
sanction in the instant case is to adjudge Mr. Schwartz guilty of conduct
warranting perménent disbafment.

Though T acknowledge we cannot disbar an attormey who is not a member of
the Louisiana bar, I besli.eve we must take steps to protect the citizens of this state
from any future misconduct by M, Schwartz. Accordingly, T would order Mr,
Schwartz be permanently enjoined from seeking admission to the Louisiana bar or
seeking admission to practice in Louisiana on any temporary or limited basis,
including, but not limited to, seeking pro hac vice admission before a Louisiana
court pursvant to Supreme Coutt Rule X VII, § 13 or seeking limitéd admission as
an in-house counsel pursuant to Supreme Court Rule XVII, § 14, Additionally, I
would order the ODC to give notice of this judgment to the disciplinary authorities
of any state in which Mr. Schwartz is admitted to practice. For these reasons, I

respecifully dissent:

o
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LOUISIANA ATTORNEY DISCIPLINARY BOARD
IN RE; SETH CORTIGENE AND NEWTON B, SCHWARTZ, SR.
DOCKET NO. 11-DBA75

REPORT OF HEARING COMMITTEE #24

INTRODUCTION

This eonsolidated attorney discipline matter ari:;as out of related formal charges
ﬁied by the Office of "Discipﬁn;.rj Counsel (*ODEY) against Both Cortigene' and Newton B,
 Guhwartz, Sr? The ODC elleges that Respondent Cortigene is guilty of Violating the following
" Rules of Profegsibnal Conduot ("Role@)™: Ruls 5.1(6)'(_1;] (rafifying ahother lawyet's violation
of fae Rules of Brofessional Gonduaf); Ruile 5.5 (assisting anothes to engage in the unauthorized
practics of Taw): Rule 8,36 (fatling to report viclations of th Rules of Professional Conduit);
and Rule 8.4(8) (knowingly assisting anoilier ta vidlate the Riles of Professiohal Condnet).
ODC: alleges that R.ngonrient Schweartz is guilty of violating the following Ruiles of Proféssional

Condtiot ("Rule(s)™y Rule 1.8{(8) (inproperly providing finencial assistarice {o a dliesif); Rule -
1.8 «(acquiring @ propriefy interest fn the canse of action); Rule 3.5 {engaging in the

vnsuthorized prectice of Jaw; Rule 7.3G) (soliviting professional employment); Rele B.A(s)

(knowingly assisting or indveing siipfiier to vipkate the Rulles; of Professional Conduct or doing
so through the acts of another); and 8.4(c) (engaging in condyet involving dishonest, fraud,

decelt or misrepresentation) 3

! At the time of the alléged violations, Mr, Gortigens was admittsd to practioe in both Louisiana and Texas:
Mr. Cortigene has been ineligibie to practios law in Loujsiana sinee September 9, 2009, due to his failure to pay bar
dues and disciplinary assessments, failute fo mest mandatory contibuing legal education requirements, and failure to
file mandatory trust account disclosure statements, He remains ineligible. .
* Mr. Schwartz Is admitted to the. Texas bar. He is not 4 member of the Loulsiana bar, nor was he admitted pro hac
vice by the Louisiana federal court for the representation at issug in fhese proeedings,
*The cited rules are'quotsd in the attached Appendis.
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PROCEDURAL HISTORY |

"'The formal charges were filed on July 19, 2011, and were served via certified
mail. Respondent Schwartz asnswered the charges on August 12, 2011, objecting to the
Louisiana Attornsy Disciﬁlinary Board's juﬂsdiotion over him because he is not a member of the
Louisiana Bar and purportedly - by design - had vety little contact with the State of Louisiana,
Respondent Cortigene a;}swered the charges on September 16, 2011, denying that he violated the
Rules of Professional Conduct.

After delays resulting from the filing of several motions, itcluding Respondent
Schwattz's motion to dismiss objecting to the Louisiana Aftorney Disciplinary Board's
'jurisdicﬁon, which was denied, and related to Respondent Cortigene's health issues, the matter
wés heard on April 24 and 25,2012.* At the hearing, Respondent Schwartz appeared pro se and
Deputy Disciplinary Counsel G, Fred Ours appeared on behalf of the ODC. Respondent
Cortigene did not appear, but testified via telephone.”

For the following reasons, the. Committee finds that Respopdent Schwartz
improperly solicited professional employment, improperly provided financial assistance to a
client, engaged in the unauthorized practice of law, knowingly assisted or induced another to
violat; the Rules, and engaged in conduct involving dishonesty, fremd, deceit or
misrepresentation. The Committee finds that Respondent Cortigene ratified another lawyer's

violation of the Rules, assisted another to engage in the unauthorized practice of law, failed to

4 The regrettable inordinate delay in {ssuing the Commites's recornmendations is due to several favtors, primarily
invoiving the difficulty in obtaining a correoted transeript of the proceeding. After the hoaving and submission of
the transcript from the court reporter, Respondent Schwartz properly noted multiple srrors in the transcript, The
transeript was reviewed further and, with some difficulty, a ¢orrected and ascessible copy finally was received,
5 On April 17, 2012, Mr. Cortigene was ordered to submit to the Committes documertstion from his physiclan that
his medical condition would prevent him from appearing st the hearing and defending against the charges, without
which M. Cortigene would be expected to appear at the hearing to present his defense. M. Cortigene did not
provide the dooumentation.
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reﬁort violations of the. Rules, and knowingly assisted .another to violate the Rules® The
Committee recommends that Respondent Seth Cortigene be disbarred and that Respondent
Newton B. Schwartz, Jr., who is not a mermber of the Louisiana Bar, be énjoincd from practicing
law in Louisiana. The Commiitee also recommends that Respondent Schwartz be sanctioned lby
public admenishment for his violations of the Louisiana Rules of Professional Conduct and that
notice of fh_ese sanctions be provided to the Texas bar,

FORMAL CHARGES

1. Mr. Jay Watts, a Mississippi resident, was injured in a diving accident. Respondent

Schwartz had no prior dealings with Mr. Watts, and knew that Mr. Watts was not seeking
representation, Nevertheless, Respondent Schwarfz contacted Mr, Watts and met with
Mr. Watts in Mississippi to discuss the possibility of representing Mr. Watts to recovyer
for his personal injuries

2, At that firgt meehng, Respondent Schwartz offered Mr. Watts $9,000 and financial
support in the form of a loan, if Mr. Watts retained Respondent Schwartz. Mr. Waits
declined, _

3. Mr, Waits subsequently retained Respondent Schwartz, wes paié the $9,000, and given
the financial assistance in the form of a Ioan, to be repaid with interest. Over the course
of the representation, the payments totaled $70,000..

4. Anticipating that the lawsuit might be filed in Louisiana, Respondent Schwartz enlisted
Respondent Cortigene a8 co-counsel.

5. Both Respondent Schwartz and Respondent Cortigene, with knowledge that Respondent
Schwartz was not a member of the Louisiana bear nor admitted pro hac vice, engaged in
"the pracﬁce of law in the United States District Court, Eastern District of Louisiana,
representing Mr. Watts in an action to atternpt to recover his personal injury damages.

6.  Respondent Schwartz's conduct violated the folowing Louisiana Rules of Professional
Conduct: Rule 1.8(e) — improperly providing financial assistance to a client; Rule 1.8(i)
— acquiting & propriety interest in the cause of action; Rule 5.5 - engaging in the
unauthorized practice of law; Rule 7.3(a) - soliciting professional employment; and Rule

8.4(a) - knowingly assisting or inducing another to violate the Rules of Professional -

Conduct or doing so through the acts of ariother; 8.4{c) ~ engaging in conduct involving
dishonest, fraud, deceit or misrepresentation.

® Although the proceedings were completed on April 25%, and no party requested or was asked to file post hearing
briefs, on June 15, 2012, Respondent Schwartz submitted a ten-page untitled memorandim with exhibits. The
memorandum attempted to ravisit the issues end evidence addressed filly at the hearing, and thus was not
congidered,
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“f. - Respondent Cortigene's conduct violated the following: Louisiana Rules of Professional
Conduct: Rule 5,1{c)(1) - ratifying another lawyexr's violation of the Rules of Professional
Conduet, specifically Respondent Schwartz's improper financial assistance of a client, his
unauthorized practice of law, and his solicitation of professional employment; Rule 5.5 -
assisting another to engage in the unauthorized practice of law; Rule 8.3(a) - failing to
report Respondent Schwartz's violations of the Rules of Professional Conduct; and Rule
8.4(s) ~ knowingly assisting another to violate the Rules of Professional Conduct, or
doing so through the acts of amother, specifically Respondent Schwartz's improper
financial assistance to a client, his unauthorized practice of law, and his solicitation of
professiona) etployment.

=N
PRELIMINARY LEGAL ISSUES
1 Jurisdiction,

Respondent Schwartz contends that the Loudsiana Attorney Disciplinary Board
has no juﬁsdiction to enforce this State's disciplinary nules against him because ht_s is not licensed
to practioe law in Louisiana, This mmnnﬁg flies in the face of logic. If Respondent Schwartz's
position were correct, any attorney not licensed to practice law in Louisiana could violate every
one of the Louisiana Rules of Professional Conduct with impunity. The Louisiana Supreme
Court, without doubt, I.las“jurisdiction to enforce its rules on attorneys who purport to practice law
in Louisiana, with or without admission to the Louisiana bar,”

. The fact thet Respondent Schwartz is not 2 member of the Louisiana bar does
present a novel issue for this Committes, and the Committee found no Louisiana case exactly on
point. The ODC suggests that disbarment is the appropriate sanction for Respondént Schwartz's
actions, but Respondent Schwartz is not a‘member of the bar of the State of Louisia.na.. Thus,

“disbarment” does not appear to be an option. But see In the Maiter of Kingsley, No. 138,20'!}8

(Del, 6/4/2008). ("Disbatment in the context of an attomey not admitted in Delaware means 'the

7 Mr. Schwartz also contsnds that he has intentionatly limited his contacts with Louisiana to avoid jurisdiction. As
discugsed herein, the facts demonstrate that at & minimur Mr, Schwartz's contacts with Louisiana by his
representation of Mr, Watts in a Louigiena cowrt, are sufficient to provide the Lonisiana Attorney Disciplinary Beard
and the Louisiana Supreme Court with jurisdiction to address his alloged violations of the Louisiana Rules of
Professional Conduct, .
' o : R
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:ﬁﬁéendiﬁ-bnal exclusion from the admission to or the éxei'cise of any privilege to prae:ﬁberiéw in
" this State."; report was made pubiic and respondent ordered to pay all costs of the proceedings).
Based upon analogous situations in other states, it- appears that the appropriate
sanction could include enjoining Respondent Schwartz from .practicing law in Louisiana and/or
public admonishment for his violations in Louisiana. See Yazdehi v. Unauthorized Practice of
Law Committee, No. 01-09-00065™(Tex. App. July 1, 2010) (attorney without a license to

practice law in Texas found to have improperly practiced law in Texas; permanently enjoined

" him from the practice of law In Texas); Jn Re Sofo, 840 A2 1291 (D.C. 2004) (attorney

practicing law in Maryland, when not a member of the Maryland bar, received a public
teptimand in Maryland and public censure in the Di jct of Columbia as reciprocal discipline);
In Re Roel, 165 N.Y.8.2d 31, 3 N.Y.2d 224, 144N E.2d 24 (N.Y. 1957) (lawyer admitied to
practics law in Mexico, but not a member of the New York bar, held in contempt and enjoined
from pra.cticing law in the State of New York); Unautharized Practice of Law Committee v,

Bodhaine, 738 P.2d 376 (Colo. 1987) (attorney licensed to practice law in California, but not in

Colorado, engaged in the unauthorized practice of law in Colorado; permanently enjoined from

the practice of law in Colorado). In addition, the Louisiana Supreme Court also is within its
auﬂlori’c; to notify ﬁe Texas bar of its findings, should the Louisiana Attorney Disciplinary
Board and the Luuif.;iana Supreme Court agree with this Committee's recommendations. Thus,
Respondent Schwartz's contention: that the Louisiana Supreme Court canhot in&pose sanctions
upon him st fail..
2. Fuli Faith and Credit.

Respondent Schwartz also contends that because he was exonerated in a

proceeding conducted by the Texas State Commission for Lawyers Discipline arising out of his

handling of the Watts representation, the charges against him in Louisiana should be dismissed

- -
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) based uiaémpnﬂmples of Fuli ‘Faith aud (ﬁredlt We disagres The doaunﬂentaﬁoﬁ* af‘thﬂ st

- raised and the ru]mgs in the Texas proceedmg, see Respnndent's Exh1b1ts 43 and 44, do not

support this conclusion. First, the Texas disciplinary proceeding involved onlty the solicitation of

employment and payments to Mr, Watts, It did not involve the unauthorized practice of law in

the state of Louisiana, Rule 5.5, or the charges arising out of the unauthorized practice of law

(i.e., alleged violations of Rules 8.4(a) and 8.4(c)). Thus, at a minimum, the charges under Rules

I 5.5, 8.4(a), and 8.4(c) are not affected by the final judgment in Texas, Moreover, it appears that

the Texas disciplinary rules addressed by the judgmént are not identical to the Louisiana

disciplinary rules Egp)jggbed here. 'Thus, the Commitiee is not constrained to recommend a

dismissal of the charges related to the solicitation of Respondent Watis and payments to M.

‘Watts, the charges under Rules 1.8(e), 1.8(i), and 7.3(a).

1.

3‘

A

FINDINGS OF FACT

Respondent Cortigene was admitted to the Texas bar on Novembér 8, 1985, and to the

Louisiana bar on October 6, 1989. He has been ineligible to practice law in Louisiana
gince September 9, 2009, due to failure to pay bar dues and disciplinary assessments,
failure to meet mandatory continuing legal education requirements, and failure to file
mandatory trust account disclosure statements

. Respondent Schwartz is admitted to the Texas barr. He has not been licensed, or admitted

* to practice pro hac vice, in Louisiana at any time pertinent hereto. The Louisiana lawyer
disciplinary systern has jurisdiction over him under La.8.Ct. Rule XIX, Section 6A, and
Rule of Professional Conduct 8.5(z).

On November 12, 2004, Jay Watts was injured in a diving acoident off the coast of
Louisiana while in the course and scope of his employment with Superior Diving
Company, which is located in Louisiana.

M. Waﬁs’ co-worker, Tom Smith, had been involved in a diving accident and told Mr.
Walis about his attorneys, Respondent Schwartz and Respondent Cortigene. [April 24,
2012 Transoript (“TR1”) pp.139-140].

At that time, Mr. Waits was not intete;ted in hiring an attorney. [TR1 p. 140].

c6e
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After Mz, Smith talked to Mr. Watts, Mr. Jamey Tweedle contacted Mr. Waiis and told
I, Watts that “he was an Investigator . . llke a-scout or some sort like that.” [TRI pp.
141-142]. .

7. Mr. Tweedle asked Mz Watts if Respondent Schwarlz could contact him. Mr. Watts
advised Mr, Tweedle that he did want to hire an attorney, but that Respondent Schwartz
could comtact him. [TR1 p. 142].

8. Respondent Schwartz met with Mr. Watts at his home in Mississippi on December 10,
2004, and offered Mr, Watts a check for $9,000 and living expenses while the lawsuit
was going on, if Mr, Watts would retain Respondent Schwattz as his attorncy. Mr. Watts
declined. [TR1 pp. 145-146].

9. Respondent Schiwartz told My, Watts that he would be charged interest on the paymenits,
At that time, Mr, Watts declined. [TR1 pp. 147-148].

10.  Mr. Tweedle, a former client of Respondent Schwartz, provided services to Respondent
Schwartz as a courtesy to Respondent Schwartz's current clients, including driving clients
to and from appointments, Mr, Tweedle was paid a fee, essentially operating as an
independent contractor, [April 23, ?012 Transeript ("TR2") pp. 20, 22].

11,  Mr. Tweedle also contacted witnesses and took witness stafements for Respondent
Schwartz and Respondent Cortigene. [TR2 pp. 22-23},

12,  Respondent Schwartz learned that Mr, Watts might be a potential client from a current
client, Mr. Tom Smith, [TR2 pp. 32, 33, 73-74].

13.  Respondent Schwartz initiated contact with Mr, Watts through Mr. Tweedle, and met
with Mr, Waits at his home in Mississippi on December 10, 2004 for the purpose of
soliciting the representation of Mr. Weits for a lawsuit involving his diving accident.
[Sea Bxhibit ODC 6, Respondent 1; TR2 pp. 46-47, 49).

14. , Respondent Schwartz's visit with Mr. Watts in Mississippi wes not a visit to interview
Mr, Waits sbout the Smith case, but rather was strictly a visit to solicit Mt, Watts as a
client for his diving accident claim. [TR2 pp, 75-76].

15,  Regpondent Schwartz went to the Watts' home knowing that Mr. Watts was not interested
in hiting lawyer. [TR2 p. 51).

16.  'While at the Watts' home on December 10, 2004, Res,pondent‘Schwartz completed a
"contract" and offered Mr, Watts a check for $9,000.00, which Mr. Watts did not accept.
[TR2 pp. 50-52],

17, My, and Mrs, Watts both told Respondent Schwartz that they did not want to hire @
lawyer and they did not sipn the contrant [TR2 p. 52].

18.  Respondent Schwertz received a phone oall from Mr. Watts within a week advising that
he was inferested in retaining Respondent Schwartz. [TR2 pp. 54-55]. _ fo ma,

-7
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20.

21.

22‘

23.

24.

25,

26.

27.

28.

29.

30,

5g. H
ea:ﬂisted ﬁespondent Om*hg&ne 1o serve as ca»sauusel

with Mr, Wals in Mississippi:to have the contsact sighed. and t@ m%rodm;e hunse]fw M

Watts as a laviyer who wotld be representing him in Lomsmna. [TR2 pp. 55-56, 1771,

Upon being formally retained, Respondent Schwartz provided Mr., Watts with the
promised $9,000 and began making monthly payments to Mr. Watts. Mr, Watts was
advised that be would bo charged interest on those advance payments at rates of 12% to
15%. From December of 2004 through December of 2006, Respondent Schwartz made
client “loans” to Mr. Watts totaling over $72,000. [See ODC 15,17; TR1 pp. 124-123;
TR2 pp. 55-56, 177].

In January 2005, Mr. Watts' employer, Superior Diving, filed a preemptive declaratory
judgment action in federal court in Louisiana to resolve Mr. Watts' potential personal
injury claims. [TR2 56).

When Respondent Cortigene filed his first appearance in response to the Superior Diving
declaratory judgment action, Respondent Schwartz was listed on the pleading as "of
Counsel,” and at that time Respondent Cortigene knew that Respondent Schwartz had not
been admitted pro hac vice. [TR2 pp. 95-96, 185-186].

Respondent Schwartz and Respondent Cortigene began working together in the mid-
1980s. [TR2 pp. 83-84].

Respondent Cortigene knew that Respondent Schwartz was not licensed to practice law
mlnulmana. {TR2 pp. 83 185].

Neither Respondent Cortigene nor Respondent Schwartz ever considered filing a motion
to admit Respondent Schwartz pro hac vice in the Watts case. [TR2 pp. 91-92].

Respondent Schwattz knew the need to be admitted pro hac vice because in prior cases
appearing in Louisiana he had taken steps to be admitted pro hac vice. [TR2 pp. 94-95].

" In April 20ﬁ5, Respondent Schwartz-and Respondent Cortigene both participated in the

deposition of Mr, Watts taken by Superior Diving in New Orleans, [TR2 pp. 56-57, 191].

Respondent Schwartz admitted that he "advised [Mr, Walts] to either angwer or don't
angwer once or twice, but Mr, Cortigene predominantly did the guestioning and the
objecting." In addition, Respondent Schwartz “helped prepare the answers to the
interrogatories [that] were a predicate for [the deposition]." {TR2pp. 57-58].

Respondent Schwartz intentiopally avoided any appearance of practicing law in
Louisiana, including avoiding petitioning for admission pro hac vice, and attempted to
avoid personal jurisdiction in Louisiana. [See TR2 pp. 76-79, 92-93, 188-89, 195-96].

Respondent Schwartz and Respoﬁden’t Cortigene were on a "fee sharing basis" for the
Waits case, [TR2 pp. 85, 1111

-8~
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32.

33,

34.

35.

36.

37

38.

39.

40.

41.

Resmmlbm Schwartz ‘tesuﬁéd thiat he knew he had mot bﬂm ‘admitted pm kac vir:e, and

‘that he would Have made 4 decision whethierto be adtitted only if the Judge noticed that
he was practicing law before the- Louisiana éourt mthout being admitted to practice in
Louisiana, [TR2 pp, 97-99).

Respondent Schwartz appeared at hearings before the Louisiana court in the Watts case.
[TRZ pp. 99-100],

As the Watts case progressed, Respondent Schwartz reviewed the court docket sheet,
noticed that he was listed as attorney of record on the docket sheet, yet stilt did not file a
motion to be admitted pro hac vice. [TR2 pp. 102-103].

In November (02 2006, a third attomey was retained to assist ih the Watts case, Mr, Eb
Gatrison. During the time that Mr. Garrison was involved in the case, from November
2006 through January 2007, Regpondent Schwartz was actively involved in working on
the case filed in the Louisiana court. [TR1 pp. 204-205].

Respondent Schwartz was receiving nofices from the court as an attorney of record in the
Watts matter but did not participate in e-filing because he was not on the PACER system,
and he was not concerned. [TR2 pp. 104-105],

- Respondent Schwartz admitted that he provided fitancial assistance to Mr. and Mrs,

‘Watts, but believed that it was not improper under the Texas Disciplinary Rule allowing

' payment of both "reasonably necessary lving and medical expenses.” [TR2 p. 121].

Respondent Schwartz admitted that he traveled to Mississippt to interview a person
considered to be a potential client, armed with a check, when he knew that the "potmtml
client” had no intention of hiring a lawyer at that time. [TR2 p. 124].

On November 22, 2010, Respondent Schwartz filed a pleading in the Watts maiter,
ostensibly pro se, but on behalf of himself and as Trustee of the Kemper, Queen, and
Schwartz Jr. Trust. Thus, his appearance with this filing was not merely pro se [See

.~ ODC 14{note 2), TR2 pp. 130-131].

Respondent Cort:gene, a8 lead counsel in-Watts, was in charge of 2 mediation conducted
with Mr. Watts and Supsrior Diving, Respondent Cortigene had full authority at the
mediation to act alone for Respondent Schwartz: The mediation was not succéssful.
However, after the medietion, Respondent Cortigene, acting alone, agreed to a settlement
without the aithority of Mr. Watts. [TR2 pp. 107-109, 113-116].

| Respondeént Cortigene estimated that ke and Respondent Schwartz had worked together

on approximately twenty-five cases in Louisiana courts, and Respondent Schwartz never
entofled pro hac vice in any of those case. [TR2 p. 158].

Respondent Cortigene tesiified that he was not aware that Respondent Schwartz was
charging interest on the advances to Mr, Watts because Respondent Schwartz handled all
the fingnces. [TR2 pp. 172-173],

R
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SchWariz Tmst and the ifiterest charged was for the ben&ﬁt of that Trust. [See TR2 PP
- 222:223].

RULES VIOLATED

1. Respondent Newton B. Schwartz, Sr. violated the following Rules of Professional
Conduct:

a2, Rule 1.8(e) (impropetly providing financial assistance fo a client).  Although’

Respondent Schwariz testified that he carefully interviewed Mr. and Mrs, Watts to determine
their financial needs (ostensibly to confirm necessitons citcumstances), Respondent Schwartz
also admitted that he offered $9,000 and continuing financial aid at a time when he was
attempting to induce Mr. -Wai“ts to retain him as his attorney, This violates Rule 1.8(e)(4)(ii) and
(iii).

In addition, Respondent Schwartz violated Rule 1.8(e)(5) by charging interest on
the advances made, not from any of the listed anthorized financial institutions, but rather from
what appeats to be a trust set up for the benefit of Respondent Schwartz's family. Although due
to tf}e issues surroumding unauthorized settlement by Respondent Cortigene, the advances and
interest were forgiven, Respondent's Schwartz's interest-bearing advances violated Rule 1.8(e)(5)
from the onset.

b. Rule 5.5 (engaging in the unauthorized practice of law). The facts demonstrate
that, notwithstanding Respondent Schwartz's protestations to the contrary, clearly he practiced
law in Louisiana by represenfing Mr. Watts in the litigation in the United States District Court
for the Eastern District of Louisiana. He not only enrolled in the litigation (or at least allowed

himself to remain enrolled in the matter, consciously deciding that he would not file a motion to

-10-
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7 oversaw pleadmgs, accepting the benefits of an enrclled attomey by receiving pleadings served

by the court.

c. Rule 7.3¢a) (soliciting professional employment). Respondent Schwariz had no

family or prior professional relationship with Mr. Watts --and knew that Mr. Watts was not
looking for an attorney ~ when Respondent Schwartz made an appointment with Mr. Watts and
met with Mr, and Mrs. Watts at fheir home in Missigsippi. Respondent Schwartz met with Mz,
and Mrs, Watts knowing that the case could be filed in Louisiana, which is why he made a point
of sending Respondent Cortigene to meet Mr. Watts to sign the contract, once Mr, Watts decided
to retaitt him. Thus, the fact that the meeting occurred in Mississippi is of no relevance in
considering the application of the Louisiana Rules. Respondent Schwartz violated Rule 7.3(2)
by “solicit[ing] professional employment in person, by persen to person verbal telephone contact
§r through others acting at his request or on bis behalf from a prospective client with whorn thé
lawyer has no family or prior professional relaﬂonship when a significant motive for the lawyer's
doing so is the lawyer's pecutiary gain,”
d. Rule 8.4(a) (knowingly assisting or inducing another to violate the Rules of
me;ssional Conduct or doing so through the acts of another). Respondent Schwartz induced
Respondent Cortigene to assist him in his unauthorized practice of law, resulting in Respondent
Cortigene's violations listed below.

e.  Rule 3.4(c) (engaging in conduct involving dishonest, frand, deceit or

misreptesentation), Respondent Schwartz admitted that he know that he was not admitied pro

¢ammti¢mpm htit W&‘), he also actwely paxttmpated m at lcast ofie: depnsaa:ien and

hac vice in the Watts case, but decided not to bother unless and until the Judge noticed that he -

was appearing before the court improperty. This alone constitutes “conduct involving dishonest,

11 - Al
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: ﬁ'auﬂ, :ﬂ&éit or*ngsrepreﬁentanbn:ﬂnmalso & -'v'ioi'atiott_; of thgfrﬁla -rgquix_-ing candar tdmti.the
- . S a
2. Respon'fieni? Seth Cortigene violated .the following Rules of ProfessionallConduct:

4, Rule 5.1(c)1) (ratifying another lawyer's violation of the Rules of Professional
Conduct), Rule 5.5 (assisting another to engage in the unauthorized practice of law), and Rule
8.4(a) (knowingly assisting another to violate the Rules of Professional Conduct). Respondent
Cortigene ratified Respondent Sohwartz's improper dealings with Mr. Watts (including the
improper solicitation, monetary indvcement, and interesi-bearing advances) when Regpondent
Cortigene raade the follow-up visit to Mrx. Watts to deliver the $9,000 check and obtain Mr.
Watts' signature on the contract completed by Respondent Schwartz on December 10, 2004, In
addition, the evidence is clear that Respondent Cortigene Imew that Respondent Schwartz was
practicing law in Louisiana without authority, and Respondent Cortigene not only ratified, but
also assisted Respondent Schwartz's ongoing viclation by Quntinuing to file pleadings in the
ase listing Respondent Schwartz as co- counsel.

b. Rule 8.3(a) (failing to report violations of the Rules of Professional Conduct).
Mr. Cortigene made no attempt to correci the ongoing violations, much less report it to the

Loui$iana Attorney Disciplinary Board.

' SANCTION
Louisiana Supreme Court Rule XIX, Section 10(C) provides that in imposing a
sanction after a finding of lawyer misconduet, the court or board shall consider the following

factors:

1. whether the lawyer has violated a duty owed to a client, to the public, to the legal system,
or to the profession; iy

212
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- Respogdent: Sahw&rtz's so‘hmtahnn of “akg: mweta;ry advames o Mn Wactt&, aS‘
weil'adhisunanthorized practice of law in Lbuisiana, and Respondent Cortigens's
' : role in facilitating that conduct, represent flagrant distegard for the authority -
" indeed the responsibility - of the Louisiana Supreme Court to regulate the practice
of law within this state. The solicitation and financial aid rules and the specific
requisites for the ptivilege of practicing law- in Louisiana are in place for the
protection of the clients, the public, the legal system, and the profession. Thus,

Respondents have violated duties to all,

2. whether the lawyer acted intentionally, knowingly, or negligently;

Both Respondent Schwartz and Respondent Cortigene knew that Respondent
Schwartz was not a member of the-Louisiana bar-and was not admitted to practice
pro hae vice,

3. the amount of actual or potential injury caused by the lawyer's misconduct;

Mr. Watts was harmeéd by the failure of Respondent Schwartz to enroll pro hac
vice and thug take a more active role in the [itigation, According to Respondent

_ Schwartz, althongh he was in fact taking a role in representing Mr, Watts in the

; case, he intentionally kept that role to a minimum, knowing that he had net

! entolled pro hae vice (and the Judge had not yet caught that transgression). I
Respondent Schwartz had not been consciously trying to fly beneath radar, he
might have had a large enough role in the case to avoid the unauthorized
seitlement of the case by Respondent Cortigene (a charge not before this
Committee) and resulting herm {o the client. In addition, the integrity of the
profession wag harmed by Respondent Schwartz's scheme and Respondent
Cortigene's assistance in the ruge.

4, the existence of any aggravating or mitigating factors.
Neither respondent appears to acknowledge that what they did was wrong,

¢ Respondent Schwartz attempted to “game” the system, thinking that he could
push the envelope to the very edge, but not go over. He failed, This conscious
effort to evade the jurisdiction of the Louisiana Supreme Court by - admittedly -
not emrolling pro hac vice unless and until the court noticed that he was pot
admitted to practice in Louisiana is, without doubt, an aggravating factor.
Respondent Schwartz testified that he thought he could bring the case in Texas.
This does not mitigate his actions in Louvisiana. Once he knew that the case was
proceeding in Louisiana, he was duty bound to comply with the rules and enroll
pro hae vice,

Respondent Cortigene also was fully aware of what was going on and did nothing
to correet the situation, Although Respondent Cortigene's health later played a
role in the harm to the client, the violations noted had already occurred by then.

. Purther aggravating factors include Respondent Cortigene’s failure to fulfill his
CLE, trust account, and dues requirements since 2009, as well as failure to

: -13- «
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oom’:lltmn or appaar at the hearmg

'I'he Loulsmna Supwme Courl: also rehes on the AM Standards for IMposmg
Lm;iyer Sa&ctzam ("ABA Standards™ to determme the baseline sanction. This case presents
factors that do not readily fit into the guidelines. The reasoning of the Louisiana Supreme Court
in the case of It re Stamps, 2003-2985 (La. April 14, 2004) 874 S0.2d 113, is instructive. Mr.

and Mre, Stamps likewise attempted to oircumvent the requisites for practicing law within a

state. The violations extended from North Carolina (where they pracﬁced law without authority) -

to Loudsiana,(where they coticealed their North Carolina conduc_t in their bar applications), They
too objected to the jurisdiction of rthe: Louisiana Supreme Court (in that case, fo impose sanctions
for their conduct in North Caxoﬁna). They too asserted defenses plainly contrary to the facts
(*Considering the overwhelming evidence, it siraply flies in ﬁe face of logic and common sense

for respondents to assert that they did not believe [that they were employed in Norib Carolina

 practicing Jaw]™), A similar aggravating factor was noted by the court, in that the respondents

likewise oontinued to refuse to acknowledge that what they did was wrong. The lack of candor
and the misrepresentations led the court to disbar the respondents, Although the undetlying
violation resulting in disbarment was the failure to disclose the infounation on their application
to the Louisiane bar, the simjlarities in the respondents' mindsets leads this Committee to
recommend sanciions consistent with the conclusion in Stamps. |

Based upon Jn re Stamps and the noted aggravating and mitigating factors, the
Committes recommends that Respondent Cortigene be disbarred and that Respordent Schwartz
be enjoined from practicing law in Louisiana and publically reprimanded. The Committee also

recommends that the Texas bar be notified of these proceedings and the outcome.

-14-
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the ‘t,im‘até.-éumbme' of these proceedings, should the Board and Louisiana Supreme Court agree

- that Respondent Schwartz violated one or move of the Louisiana Rules of Professional Conduct,

This opinion Is unanimous and has been reviewed by e¢ach commitice member, -
who fully concur and who have authorized-its chairman, Mary L. Dumestre, to sign on their -
behalf,

New Orleans, Louisiana, this 16th day of October, 2012

Louisiana Attorney Disciplinary Board
Hearing Committee #24

Mary L. Dumestre, Cormittee Chair
Jaime C. Waters, Lawyer Member
Shawn Clancy-Lee, Public Member

Wﬂ% o '"

v : L. DUMESTRE
THE COMMITTEE
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£1.8. GGNFIJ&'}T FINTEREST. :CURRENT CLIENTS SPECIFIC RULES
(&) A lawyer shall not provide finarcial assistance to a client in connection with pending
or conteniplated litigation, except as follows,

AT

(1) A lawyer may advance court costs and expenses of litigation, the repayment
of which may be contingent on the outcome of the matter, provided that the expenses
were reasonably incutred. Court costs and expenses of litigation include, but are not
necessarily limited to, filing fees; deposition costs; expert witness fees; transcript
cosls; witness fees; copy costs; photographic, electronic, or digital evidence
production; investigation fees; related travel expenses; litipation related medical
expenses; and any other case specific expenses directly related to the representation
undertaken, including those set out in Rule 1.8{e)(3).

(2) A lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client.

(3) Overhead costs of a lawyer's practice which are those not incurred by the
lawyer solely for the purposes of a particular representation, shall not be passed on
to & client, Overhead costs include, but are not necessarily limited to, office rent,
utility costs, charges for local telephone service, office supplies, fixed asset
gxpenses, and ordinary secretarial and staff services.

With the informed consent of the client, the lawyer may charge as recoverable
costs such items as computer legal research charges, long distance telephone
expenses, postage charges, copying charges, mileage and outside courier service
charges, mourred golsly for the purposes of the representation undettaken for that
client, provided they are charged at the lawyer's actval, invoiced costs for these
eXpenses.

With client consent and where the lawyer's fee is baged upon an howly rate, a
reasonable charge for paralegal services may be chargeable to the client. In all other
instances, paralegal services shall be considered an overhead cost of the lawyer.”

(4) In addition to costs of court and expenses of litigation, a lawyer may provide
financial assistance to & client who is in necessitous circumstances, subject however
to the following restrictions,

(@  Upon reasonable inquiry, the lawyer must deterraine that the
client's necessitous cirowmstances, without minimal financial assistance,
would adversely affect the client's ability to initiate and/or maintain the cause
for which the lawyer's services were engaged. -

-16- | .
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: oy Netﬂwf the;laWyer hor. anyonﬂ aeung on fhe Iawy 'u'ha!f thay

offer to thalgs advatices or. loan: griarantees prior to being hired by & client,
and the lawyer shall not publicize nor advertise a willingness to muake
advances ot loan guarantees to clients.

(iv) Financial assistance under this rule may provide but shall not
exceed that minimum sum necessary to meet the client's, the client's
gpouse's, and/or dependents' documented obligations for food, shelter,
utilities, ipsurance, non-litigation related medical care and treatment,
fransportation expenses, education, or other documented expenses necessary
for subsistence.

(5) Any financial agsistance provided by a lawyer to a client, whether for court
costs, expenses of Htigation, or for necessitous circumstances, shall be subject to the
following additional restrictions.

()  Any finanoial assistance provided directly from the funds of the
lawryer to a client shall not bear interest, fees or charges of any nature.

(ii) Financial assistance provided by a lawyer to a client may be made
using a lawyer's line of credit or loans obtained from financial institutions in
which the lawyer has no ownership, control and/or security interest;
provided, however, that this prohibition shall not apply to any federally
insured bank, savings and loan association, suvings bank, or credit union
where the lawyer's ownership, control and/or security interest is less than
15%. Where the lawyer uses such loans 1o provide financial assistance to a
client, the lawyer should make reasonable, good faith efforts to procure a
favorable interest rate for the client.

(iiiy  Where the lawyer uses a line of credit or loans obtained from
financial institutions to provide financial assistance to a client, the lawyer
ghall not pass on to the clent interest charges, including any fees or other
charges attendant to such loans, in an amount exceeding the actual charge by
the third party lender, or ten percentage points above the bank prime loan rate
of interest as reported by the Federal Reserve Board on January 15th of each
year in which the loan is outstanding, whichever is less.

(iv) A lawyer providing a guaraniee or security on a loan made in favor
of a client may do so only to the extent that the interest charges, including
any fees or other charges attendant to such a loan, do not exceed ten
percentage points (10%) above the bank prime loan rate of interest as
reported by the Federal Reserve Board on January 15th of each year in which
the loan is outstanding. Interest together with other charges attendant to such

17
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vans-which exceeds this fizkimum tiay not be the sﬁbjeci 0f tﬁex‘iawysr'
‘liarintes ot security.

(v)  The lawyer shall procure the client's written consent to the terms
and conditions under which such financial agsistance is made, Nothing in this
rule shall require client consent in those matters in which a court has certified
a class under applicable state or federal law; provided, however, that the
court must have accepted and exercised responsibility for making the
deterrnination that interest and fees are owed, and that the amount of interest
and fees chargeable to the client is fair and reasonable considering the facts
and circumstances presented.

(vi) In every instance where the client has been provided financial
assistance by the lawyer, the full text of this rule shall be provided to the
client at the time of execution of any settlement documents, approval of any
disbursement sheet as provided for in Rule 1.5, or upon submission of a bilt
for the lawyer's services,

(vi) For purposes of Rule 1.8(e), the term "“financial institution" shall
include a federally insured financial institution and any of its affiliates, bank,
savings and loan, credit union, savings bank, loan or finance company, thrift,
and any other business or person that, for a commercial purpose, loans or
advances money to attorneys and/or the clients of attorneys for court costs,

 litigation expenses, ot for necessitous circumstances.

L

() A lawyer shall not acquire a proprietary interest in the cause of action or subject
matter of litigation the lawyer is conducting fot a client, except that the lawyer may:

(1) acquu‘e a lien authorized by law to secure the lawyer's fee or expenses;
and

¢ {2) contract with a client for a reasonable contingent fee in a civil case.

RULE 5.1, RESPONSIBILITIES OF PARTNERS, MANAGERS AND SUPERVISORY
LAWYERS

(¢) A lawyer ghall be respomsible for another lawyer's violation of the Rules of
Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; . . .

RULE 5.5. UNAUTHORIZED PRACTICE OF LAW;
MULTIFURISDICTIONAL PRACTICE OF LAW

-18- @7_—49""’"
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" that jurisdiction, or assist.
(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except ag authorized by these Rules or other law, sstablish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or othetwise represent that the lawyer is admitted to
practice law in this jurisdiction.

() A lawyer admitted in anotber Unifed States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a temporary basis in
this jurisdiction that:

(1) are undertaken in agsociation with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potenfial proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
agsisting, is authorized by law or order to appeer in such procesding or reasonably
expeocts to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonsbly related to the lawyer's practice in a jurisdiction
it which the lawyer is admitted fo practice and are hot services for which the forum
requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (¢)(3) and arise out of or are reagonably
related to the lawyer's practice in a jurisdiction in which the lawyer is admitied to
practice.

«(d) A lawyer admifted in another United States jurisdiction, amd not disbarred or
suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:

(1) are provided to the lawyer's employer or ity organizational affiliates and are
not services for which the forum requites pro hac vice admission and that are
provided by an attorney who has received a limdted license to practice law pursuant
to La. 8. Ct. Rule XVII, §14; or

(2) ate services that the lawyer is authorized to provide by federal law or other
law of this jurisdiction.

(e} (D) A lawyer shall not:

() employ, contract with as & consultant, engage as an independent
contractor, or otherwise join in any other capacity, in connection with the practice

.1G - R
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practice'of law 115@11511 of d;smplme, or

(ii) employ, contract with as a consultant, engage as an independent
contractor, or otherwise join in any other capacity, in connection with the practice
of law, any person the attorney knows or reasonably should know ig a suspended
attomey, or an attorney who has been transferred to disability inactive status,
during the period of suspension or transfer, unless first preceded by the submission
of a fully executed employment registration statement to the Office of Disciplinary
Counsel, on a registration form provided by the Louisiana Attorney Disciplinary
Boatd, and approved by the Louisiana Supreme Court. .

LI

(3) For purposes of this Rule, the practice of law shall include the following
activities:
(@)  holding oneself out as an attorney or lawyer authorized to practice
lavw;
(i) rendering legal consultation or advice to a client;

(il}) appearing on behalf of a client in any hearing or proceeding, or
before any judicial officer, arbitrator, mediator, court, public
agency, referee, magistrate, commissioner, hearing officer, or
govemnmental body operating in an adjudicative capacity, including
submission of pleadings, except as may otherwise be permitted by
law;

(iv) appeating as a representative of the client at a deposition or other
discovery matter;

(v)  negotiating or transacting any matter for or on behalf of a chent
with third parties;

(vi) otherwise engaging in activities defined by law or Supreme Court
decision as constituting the practice of law.

RULE 7.3. DIRECT CONTACT WITH PROSPECTIVE CLIENTS
(as amended 3/1/2004 and in gffect at the time of the contact with My. Watts)

{a) A lawyer shall not solieit professional employment in person, by person fo person
verbal telephone contact or through others acting at his request or on his behalf from &

prospective client with whom the lawyer has no family or prior professional relationship when a
gignificant motive for the lawyer's doing so is the lawyer's pecuniary gain,

~20-
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(a) A lawyer who knows that another lawyer has comimitfed a violation of the Rules, of
Professional Conduct that raises a question as to the lawyer's honesty, trustworthiness or fitness
as a lawyer in other respects, shall inform the Office of Disciplinary Counsel.

RULE 8.4. MISCONDUCT
It is professional misconduct for a lawyer to:

(8) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce anothet to do so, or do so through the acts of another;

LI

{¢) Engage in conduct involving dishonesty, frand, deceit or misrepresentation.

Tty
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RE: SETH CORTIGENE:& NEWTON B.SCHWARTZ, SR.
| NUMBER; 11-DB-075

RULING OF THE LOUISIANA ATTORNEY DISCIPLINARY BOARD AND
RECOMMENDATION TQ THE LOUISIANA SUPREME COURT

-HIHIIllﬂllI_IIIHIIIIIIBIHIIIIIINIIIGlIlllll.lillﬁll'lﬂlllllﬂﬁl!ﬂ!lllll‘llﬁllﬁ'llll
‘Thisisa disciplinary proceeding based upon the filing of formal charges by the Office of
Disciplinary Counsel (“ODC”) against Seth Cortigene, Loulsiana Bar Roll Number 19528, and

Newton B. Schwartz, Texas Bar Card Number 17869000, (“*Respondents™). The charges allege

| that Cortigene violated the following Rules of Professional Conduct ("Rule(8)"): 5.1(c){})

(ratifying another lawyer’s violation of the Rules of Professional Conduct); 5.5 (assisting another
to engage in the unanthorized practice of law); 8.3(a) (failing to report violations of the Rules of
Professional Conduct); and 8.4(a) (knowingly assisting another to violate the Rules of
Professional Conduect). The chﬁrges further allege thet Schwartz violated Rules 1.8(e)
(improperly providing finencial assistance to a client); 1.8(i) (acquiring a propriety interest in the
cause of action); 5.5 (engaging in the unauthorized pracﬁce of law); 7.3(a) (soliciting
professional employment); 8.4(a) (knowingly assisting or inducing %mother to violate the Rules
of Profé'ssioﬁal Conduct or .doing 5O through‘ the acts of another); and 8.4(c) (engaging in conduct
involving dishonesty, fraud, deceit or misrepresentation),’ |

The hearing committee assignéd to this matter concluded that Respondents violated the

majority of the Rules with which they were charged; however, the committee did not make any

findings or conclusions with respect to the Rule 1.8(1) violation additionally alleged by ODC. As

! 'The text for the Rules at issue is provided in the attached Appendix.‘ Please note that the text reflects the Rules as
they appeared at the titne of the misconduct at issue,
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frbm the practice of law and Schwattz be publicly reprimanded .and'permmiently enjoined from
practicing law in Louisiana. For the reasons set forth below, the Board adopts the hearing
committee’s factual findings and legal conclusions as well as its sanction recommendations.
Additionally, the Board makes its own findings and conclusions as detailed below with respect to
the 1.8(i) violation contained in the formal charges.
PROCEDURAL HISTORY

Ti:le formal charges in this matter were filed by ODC oz; July 19, 2011, They were sent
via certified mail to Cortigene and Schwartz on July 21 and July 26, 2011, respectively. Service
upon Schwart.z was perfected on July 27, 2011, The charges sent via certified mail to Cortigene
at 232 North Forrest Avenue, La Porte, LA 77571 were retumned to sender marked
“mnclaimed/unable to forward.” Ultimately, service was perfected upon Cortigene on September
2, 2011 through his bankruptey attorney in Houston, Texas. |
On August 12, 2011, Schwartz enrolled as counsel pro se and filed an answer to the

charges in which he objected to the Louisiana attorney disciplinary system’s jurisdiction over

him and asserted that the filing of charges against him in Louisiana is barred by the doctrine of |

' res judfgﬁta. On August 24, 2011, ODC filed its response to the dispositive exceptions raised by
Schwartz,

Notice of a committee hearing was 1ssued to all parties involved on August 26, 2011, and
re-lasued September 1, 2011, The matter was assigned to Hearing Committee #24 (“Committee™)
and preliminarily set for hearing on November 21, 2011. Cortigene filed his answer to the formal
‘charges on September 16, 2011, partially admitting and partially denying the alle;gations

contained therein.
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shwartzy and .
beputy Disciplinary Counsel, G. Fred Ours, during which the parties agreed to reschedule the
hearing. Another scheduling conference was held on October 21, 201‘1, during which the hearing
was reset for February 8, 2012,

ODC and Schwartz each filed a pre-hearing memorandum on January 1, 2012, Cortigene
filed & totion for continuance on January 18, 2012 citing neurological problems. Schwartz filed

" _“_a'fﬁibﬁhn Yo dismiss for lack of jurisdiction on January 19, 2012, On January 20, 2012, the

o Cmnmttee Chair, Mary L. Dumestre, tuled that Coritgene’s motion for continuance would be
Ii;érd._ﬁfmﬁa ‘_pre-‘he&ring conference call set for January 25, 2012. On January 24, 2012, ODC
, ﬁﬂ&d its regponse to Schwartz’s motion for lack of jurisdiction arguing that there is no procedural
| }l:‘gaéis for such and asserting that the Louisiana attorney disciplinary system does, in fact, have
) .»ﬁurisdictian‘over him. Following the pre-hearing conference on Jenuary 25, 2012, Ms. Dumestre
signed an Order granting Cortigene’s motion for con'tinuance and resetting the hearing for April
24-26, 2012, The order further stated that due to Cortigene’s poor health, the potential for
permaﬂent disability status, and the possibility of events in the future that could result in ODC
proceeding separately against Schwartz, the parties agreed that Cortigene would submit to a

preservation deposition for use at a separate hearing on the claims against Schwartz,

On Janvary 27, 2012, Schwartz notified Ms. Dumestre in writing that he did not and

~would not agree to any severance of the proceeding except- upon the death of Cortigene.

Schwartz further informed the Committes that he would not agree to a video deposition in lieu of
Contigene’s appearance at a ﬁearing on Schwartz’s claims. |

On February 3, 2012, Schwartz requested an evidentinry hearing on the issue of

jurisdiction and moved for the disqualification and sanctioning of Mr. Ours, ODC filed its




oppostfion .on- Febmary IO, 201 2 .;By Order s:gned on M@.rch ﬁ, 201 s Dumestré denied

Schwartz’s request for a separate hearing on his motion to dismiss for lack of jurisdiction; denied '
]lnis motion to dismiss for lack of jurisdiction; and denied his motién for the disqualification and
sanctioning of Mr. Ours.

On April 4, 2012, Schwartz filed a motion for continuance as well as a motion to strike
the deposition of Mr. and Mrs. Watts. On April 5, 2012, ODC filed an amended pre-hearing
memorandam, On April 11, 2012, ODC objected to Schwartz’s motions. On Aptil 18, 2012, the
motions were denied, and a notice of committee hearing was issued to all parties. |

The heating in this matter was ultimately held on April 24, 2012 before Hearing
Committee No. 24.% At the hearing, ODC was represented by Mr. Ours, Corigene participated in
the hearing via telephone, and Schwaﬁz appeared pro se, The Committée issued its report on
October 18, 2012, having concluded that Cortigene violated the Rules as charged and Schwartz
violated the majority of Rules with which he was charged, The Committee did not address or
make ahy findings with respect to the Rule 1.8(i) viclation contahwd in the formal charges. As
sanctions, the Committee recommended that | Cortigene be disbarred and that Schwartz be
publicly reprimanded and permanently enjoined from practicing law in Louisiana.

ODC filed its pre-argument brief on December 27, 2012, in which it concurs with the
ﬁndings{‘of fact and legal conclusions of the Committee and objects only to the Committee’s
conclusion that Schwartz cannot be disbarred since he is not a member of the Louisiana bar.
ODC submits that disbarment is both permissible and warranted here, particulary for purposes of

creating 4 sufficient basis for an appropriate level of reciprocal discipline in those jurisdictions

where Schwartz is licensed, Texas and Pennsylvania. On December 28, 2012, Schwartz filed his

? The Committes was composed of Mary L. Dumestre (Chairman), Jaime C. Waters (Lawyer Member), and Shawn
Clancy-Les (Public Member),
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constitutionality of these proceedings,

the Disciplinary Board.> Mr. Ours appesared on behalf of ODC, and the Respondents appeared

pro se,

Orél argument in the matter was held on Thursday, January 31, 2013 before Panel “A” of

FORMAL CHARGES
The formal charges read, in pertinent part, as follows:

M. Cortigene was admitted to the Texas bar on November 8, 1985, and to
the Louisiana bar on October 6, 1989, He has been ineligible to practice law in
Louisiana since September 9, 2009, due to failure to pay bar dues and disciplinary
assessments, fallure to meet mandatory continuing legal education requirements,
and faiture to file mandatory trust account disclosure statements.

Mz, Schwartz is admitted to the Texas bar. He has not been licensed, or
admitted to practice pro hac vice, in Louigiana at any time pertinent hereto. The
Louisiana lawyer disciplinary system has jurisdiction over him under La.S.Ct.
Rule XIX, Section 6A, and Rule of Professional Conduct 8.5(a).

On November 12, 2004, Jay Watts was injured in a diving accident off the
coast of Louisiana while i the course and scope of his employment with Superior
Diving Company, which is located in Louisiana. Thereafter, Respondent Mr.
Schwartz initiated contact with Mr. Watts and met with Mr, Waits at his home in
Mississippi for the purpose of soliciting Mr. Schwartz's employment as a lawyer
in a claim against Superior. During their first meeting, Mr. Schwartz offered Mr,
Watts an advance payment of $9,000 plus additional payments thereafter of
$1,000 to $2,000 per month in living expenses. Mr, Watts initially declined but
ultimately did retain Mr. Schwartz, Mr, Schwartz enlisted Mr, Cortigene to serve
as co-counsel. Upon being formally retained, Mr. Schwartz provided Mr. Watts
with & $9,000 check and began making monthly advance payments to Mr. Waits.
Mr. Watts was advised that. he would be charged interest on those advance
payments at rates of 12% to 15%. From December of 2004 through December of
2006, Mr. Schwartz made advance payments to Mr. Watts totaling about $70,000.

Both Mr, Schwartz and Mr. Cortigene engaged in the practice of law in
Mr. Watis's case as it was litigated in the United States District Court, Eastern

- District of Louisiana, In describing his own involvement in the case, M.

Schwartz has stated that he (1) tracked the solvency of Superior Diving and its

¥ Board Panel “A” ia composed of Carl A. Butler (Chair), R. Steven Tew (Lawyer Member), and R. Lewis Smith

(Public Member),
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sending them copies of all pleadings, depositions, correspondence, and
communication; (3) explained all matters to the clients to the extent reasonably
necessary to permit them 1o make informed decisions regarding their
representation; (4) did all the accounting and payment of expenses; (5) advised
the chent on the unique particulars of diving laws; (5) discussed comparable cases
and range of verdicts with M. Watts; (6) advised Mr. Watts and co-counsel on
other legal problems with the case; (7) micromanaged and supervised the case; (8)
obtained and paid experts; and (9) macromanaged the case especially when Mr.
Cortigene began to shitk his duties in preparation, including interviewing
witnesses, taking necessary depositions, and. misrepresenting the current status of
the case to him and the client, Mr. Schwartz also attended at least one deposition,
and his name and address along with a designation of "Of Counsel" appeared on
court pleadings filed on behalf of Mr. Watts. Mr. Cortigene's actions in the
representation of Mr, Watts included drafting and filing pleadings, conducting
investigation and discovery including handling written discovery requests and
taking depositions, and representing Mr. Watts at medistion.

On January 23, 2007, the eve of a hearing on a motion for summary
judgment filed by Superior, Mr. Cortigene accepted an offer to settle all of Mr.
‘Watts's claims against Superior for $125,000. This was done despite the fact that
Mr, Watts had rejected that offer when Mr. Cortigene discusged it with him earlier
in the day. After learning of the unauthorized settlement, Mr. Watts discharged
Mr. Cortigene and Mr. Schwartz and rotained new counsel. The court ultimately

set aside the settlement, granted Superior's motion for summary judgment, and

entered judgment in Superior's favor on June 24, 2008.

Mr. Schwartz’s conduct violates the Louisiana Rules of Professional
Conduct; Rule 1.8(e) - improperly providing financial assistance to a client; Rule
1.8(1) - acquiring a propriety interest in the cause of action; Rule 5.5 - engaging in
the unauthorized practice of law: Rule 7.3(a) - soliciting professional
employment; and Rule 8.4(a) -knowingly assist or induce another to viclate the
Rules of Professional Conduct or do so through the acts of another; 8.4(c) —
engage in conduet involving dishonest, fraud, deceit or misrepresentation. '

Mr. Cortigene’s conduct also violates the Louisiana Rules of Professional
Conduct: Rule 5.1(c)(1) ~ ratifying another lawyer's violation of the Rules of
Professional Conduct, specifically Mr. Schwartz's improper financial assistance of
a client, unanthorized practice of law, and solicitation of professional
employment; Rule 5,5 -~ assisting another, Mr. Schwartz, to engage in the
unauthorized practice of law; Rule 8.3(2) - failure to report Mr. Schwartz's
violations of the Rules of Professional Conduct; and Rule 8.4(a) - knowingly

- agsisting another to violate the Rules of Professional Conduct, or do so through -

the acts of another, specifically Mr. Schwartz's improper financial assistance to a
client, unauthorized practice of law, and solicitation of professional employment.

insurers; (2) kept the clients reasonably infornied about the status of their case by
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testimony presented at the hearing and the evidentiary record, the Committee made the following

THE HEARING COMMITTEE’S REPORT

As noted above, the Committee igsued its report on October 16, 2012, Based upon the

findings of fact:

]

" and told Mr. Watts that "he was an Investigator ... like a scout or some sort like

FINDINGS OF FACT

1. Respondent Cortigene was admitied to the Texas bar on November 8, 1985,
and to the Louisiana bar on October 6, 1989, He has been ineligible to practice
law in Louisiana since September 9, 2009, due to failure to pay bar dues and
disciplinary assessments, failure o meet mandatory continuing legal education
requirements, and failure to file mandatory trust account disclosure statements.

2. Respondent Schwartz is admitted to the Texas bar, He has not been licensed, or
admitted fo practice pro hac vice, in Louisiana at any time pertinent hereto. The
Louisianta lawyer disciplinary system has jurisdiction over him under La.S.Ct.
Rule XIX, Section 6A, and Rule of Professional Conduct 8.5(a).

3. On November 12, 2004, Jay Watts was injured in a d1vmg accident off the
coast of Louisiana while in the course and scope of his employment with Superior
Diving Company, which is located in Louisiana,

4. Mr. Watts'[s] co-worker, Tom Smith, had been involved in a diving accident
and told Mr, Watfs about his attorneys, Respondent Schwartz and Respondent
Cottigene. [April 24, 2012 Transcript ("TR1") pp.139-140].

5. At that time, Mr, Watts was not interested in hiring an attorney. [TR1 p. 140].
6. After Mr. Smith talked to Mr, Watts, Mr. James Tweedle contacted Mr. Wafts
that." [TR1 pp.141-142],

7. Mr. Tweedle asked Mr. Waits if Respondent Schwartz could contact him. Mr.
Watts advised Mr. Tweedle that he did want to hire an atiomey, but that
Respondent Schwartz could contact him. [TR1 p. 142}

8. Respondent Schwartz met with Mr. Watts at his home in Mississippi on
December 10, 2004, and offered Mr. Watts a check for $9,000 and living

expenses while the lawsuit was going on, if Mr, Watts would retain Respondent
Schwattz as his attorney, Mr. Watts declined. [TR1 pp. 145-146).

9, Resimndent Schwartz told Mr. Watts that he would be charged interest on the
payments. At that thme, Mr, Watts declined. [TR1 pp. 147-148].




10. Mr. Tweedle, a former client of Respondent Schwartz, provided services to
Respondent Schwartz as a courtesy to Respondent Schwartz's current clients,
including driving clients to and from appointments, Mr. Tweedle was paid a fee,
essentially operating as an independent contractor. [April 25, 2012 Transcript
("TR2") pp. 20, 22).

11. Mt. Tweedle also contacted withesses and took witness statements for
Respondent Schwartz and Respondent Cortigene. [TR2 pp 22-23).

12. Respondent Schwartz learned that Mr. Watts might be a potential client from
a current client, Mr. Torn Smith. [TR2 pp. 32,33,73-74].

13. Respondent Schwartz initiated contact with Mr. Watts through Mr. Tweedle,
and met with Mr, Waits at his home in Mississippi on December 10, 2004 for the
purpose of solictting the representation of Mr. Watts for a lawsuit involving his
diving accident. [See Exhibit ODC 6, Respondent 1; TR2 pp. 46-47, 49].

14. Respondent Schwartz's visit with Mr, Watts in Mississippi was not a visit to’
interview Mr. Watts about the Smith case, but rather was sirictly a visit to solicit
Mr. Watis as a client for bis diving aceident claim, [TR2 pp. 75-76].

15, Respondent Schwartz went to the Watts[es]' home knowing that Mr. Watts
was not interested in hiring lawyer. [TR2 p. 51].

16. While at the Watts[es] home on December 10, 2004, Respondent Schwartz
completed a "contract" and offered My, Watts a check for $9,000.00, which Mr,
Watts did not accept. [TR2 pp. 50-52].

17, Mr. and Mrs, Watts both told Respondent Schwartz that they did not want to

-hire a lawyer and they did not sign the contract, [TR2 p. 52].

18. Respondent Schwartz received a phone call from Mr. Watts within a week
advising that he was interested in retaining Respondent Schwartz, [TR2 pp. 54-
55].

19. Anticipating that the Watis[es'] lawsuit could be filed in Louisiana,
Respondent Schwartz enlisted Respondent Cortigene to serve as co-counsel.
Respondent Cortigene then met with Mr, Watts in Mississippi to have the contract
signed and to introduce himself to Mr. Waits as a lawyer who would be
representing him in Louisiana, [TR2 pp. 55-56, 177,

20. Upon being formally retained, Respondent Schwartz provided Mr, Watts with
the promised $9,000 and began making monthly paymenis to Mr. Watts. Mr.

- Watts was advised that he would be charged interest on those advance payments

at rates of 12% to 15%. From December of 2004 through December of 2006,
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Respmdent'-Schwaﬂz-.=made'-dlient "loans" to Mr Watts totaling over '$72,000.
[See ODC 15, 17, TRI pp. 124-125; TR2 pp. 55-56, 177].

21, In January 2005, Mr, Waitts'[s] employer, Superior Diving, filed a preemptive
declaratory judgment action in federal court in Louisiana to resolve Mr. Watts'[s]
potential personal injury claims, [TR2 56].

22. When Respondent Cortigene filed his first appearance in response to the
Superior Diving declaratory judgment action, Respondent Schwartz was listed on
the pleading as "of Counsel,” and at that time Respondent Cortigene knew that
Respondent Schwartz had not been admitted pro hac vice. [TR2Z pp. 95-96, 185-
186].

23. Respondent Schwartz and Respondent Cortigene began working together in
the mid1980s. [TR2 pp, 83-84],

24. Respondent Cortigene knew that Rﬁépondent Schwartz was not licensed to
practice law in Louisiana. {TR2 pp. 88, 185].

25. Neither Respondent Cortigene nor Respondent Schwartz ever considered
filing a motion to admit Respondent Schwartz pro hac vice in the Watts[es'] case.
fTR2 pp. 91-92].

26. Respondent Schwartz knew the need to be admitted pro hac vice because in
prior cases appearing in Louisiana he had taken steps to be admitted pro hac vice.
[TR2 pp. 94-95].

27, In April 2005, Respondent Schwartz and Respondent Curtigene both

participated in the deposition of Mr, Watts taken by Superior Diving in New --

Orleans. [TR2 pp. 56-57, 191].

28. Respondent Schwartz admitied that he "advised [Mr. Watts] to either answer
or don't answer once or twice, but Mr. Cortigene predominantly did the
questioning and the objecting," In addition, Respondent Schwartz "helped prepare
the answers to the intetrogatories [that] were a predicate for [the deposition]."
[TR2 pp. 57-58].

29. Respondent Schwartz intentionally avoided any appearance of practicing law
in Louisiana, including avoiding petitioning for admission pro hac vice, and
attempted to avoid personal jurisdiction in Louisiena. [See TR2 pp. 76-79, 92-93,
188-89, 195.96]. .

30, Respondent Schwattz and Respondent Cortigene were on a "fee sharing basis"
for the Watts[es"] case. [TR2 pp. 85, 111].
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31, Respondent Schwartz testified that-he knew he had not been-admitted po hac
vice, and that he would have made a decision whether to be admitted only if the
Judge noticed that he was practicing law before the Louisiana court without being
admitted to practice in Louisiana. [TR2 pp. 97-99].

32, Respondent Schwartz appeared at hearings before the Louislana court in the
Watts[es'] case. [TR2 pp. 99-100].

33. As the Watts[es] case progressed, Respondent Schwartz reviewed the court
docket sheet, noticed that he was listed as attorney of recard on the docket sheet,
yet still did not file a motion to be admitted pre hac vice, [TR2 pp. 102-103].

34. In November 02, 2006, a third attorney was retained to assist in the Watts[es']
case, Mr. Eb Garrison. During the time that Mr. Garrison was involved in the
case, fromm November 2006 through January 2007, Respondent Schwartz was
actively involved in working on the case filed in the Louisiana court. [TR1 pp.
204-205].

35, Respondent Schwartz was receiving notices from the court as an attorney of
record in the Waits{es'] matter but did not participate in e-filing because he was
not on the PACER system, and he was not concerned. [TR2 pp. 104-105],

36. Respondent Schwartz admitted that he provided financial assistance to Mr.
and Mrs, Watts, but believed that it was not improper under the Texas
Disciplinary Rule allowing payment of both "reasonably necessary living and
medical expenses.” [TR2 p. 121].

37. Respondent Schwartz admitted that he traveled to Mississippi o interview a .

person considered to be a potential client, armed with a check, when he knew that
the "potential client" had no intention of hiring a lawyer at that time. [TR2 p.
124]. '

38. On November 22, 2010, Respondent Schwartz filed a pleading in the
Watts[es'] matter, ostensibly pro se, but on behalf of himself and as Trustee of the
Kemper, Queen, and Schwartz Jr. Trust. Thus, his appearance with this filing was
not merely pro se [See ODC 14(note 2), TRZ pp. 130-131].

39. Respondent Cortigene, as lead counsel in Watts, was in charge of a mediation
conducted with Mr. Watts and Superior Diving. Respondent Cortigene had full
authouity at the mediation to act alone for Respondent Schwartz, The mediation
was not successful. However, after the mediation, Respondent Cortigene, acting
alone, agreed to a settlement without the authority of Mr, Watts (emphasis added).
[TR2 pp. 107-109, 113-116].

40. Respondent Cortigene estimated that he and Respondent Schwartz had
worked together on approximately twenty-five cases in Louisiana coutfs, and

10
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Respondent Schwartz never enrolled pro hac vice in any ‘of those caist. [’I‘R:Z p.
158},

4]. Respondent Cortigene testified that he was not aware that Respondent
Schwartz was charging interest on the advances to Mr, Watts because Respondent
Schwartz handled all the finances. [TR2 pp. 172-173].

42, The interest-bearing loéns to Mr. and Mrs. Watts were not made from

"financial institutions in which the lawyer has no ownership, control and/or

security interest." But rather from Respondent Schwartz's children's Trust, known

as the Kemper, Queen, Schwartz Trust, and the interest charged was for the

| beneﬁt of that Trust. [See TR2 pp.222-223].
Hearmg Committee Report, pp. 6-10.

Based upon these findings, the Committee concluded that Cottigene violated Rules
5.1(c)(1), 5.5, 8.3(a), 8.4(a) and Schwartz violated Rule 1.8(e), 5.5, 7.3(a), 8.4(r), and 8.4(c) of
the Rules of Professional Conduct.. As noted above, the Committee did not address the Rule
1.8(3) violation additionally alleged by ODC with respect to Schwartz’s conduct. ‘

Once the Committee determined that Respondents had engaged in professional
misconduct, it undertook consideration of the factors set forth under Rule XIX, Section 10{C).
First, the Committee determined that Respondents viclated duties owed to their client, the public,
the legal lsyst'em, and the profession. The Committee also found that Respondents acted
knowingly and their conduct resulted in actual harm.

Next, the Committee considered the existence of aggravating and mitigating factors and
found the following aggravating factors to be present: Respondents’ refusal o acknowledge the
wrongful nature of their conduct; Schwartz’s attempt to “game” the system in an effort to evade
jurisdiction; Cortigene’s complicit participation in the scheme and his failure fo fulfill his CLE,
frust account and dues requirements since 2009; and Cortigene's failure to comply with the

Committee’s order to produce documentation of his medical condition or physically appear at the

hearing. The Committee did not identify any mitigating factors,
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B In determming ﬁie épiéroi:riate sanction,‘ ﬂ:é—Coinmi.tte'é %kﬁowledged that the Louisiana
Supreme Court relies upon the ABA’s Standards for Imposing Lawyer Sanctions but noted that
this matter presents factors that do not readily fit these guidelines, The Committee found the
Court’s reésoﬁing in In re Stamps, 2003-2983 (La. 4/14/2004), 874 So0.3d 113 to be instructive.
Based upon In re Stamps and the aggravating factors found to be present, the Commitiee
recommended that Cortiéene be disbarred and that Schwartz be publicly repiimanded and
permanently enjoined from practicing law in Louisiana. The Committee also recommended that
the Texas bar be notified of these proceedings and thé sanctions being imposed.
| ANALYSIS

I The Standard of Review

- The powers and duties of the Disciplinary Board are defined in §2 of the Louisiana
Supreme éourt Rule XIX, Rules for Lawyer Disciplinary Enforcement. Rule XIX, §(G)(2)(a)
states that the Board is “to perform appellate review functions, consisting of review of the
findings of fact, conclusions of law, and recommendations of hearing committees with respect to
formal charges...and prepare and forward to the court its own findings, if any, and
recormumendations.” Inasmuch as the Board is serving in an appe:lléte capacity, the standard of

. .
review applied to findings of fact is that of “manifest error.” Arcereaux v. Domingue, 365 So.

2d 1330 (La. 1978); Rosell v. ESCO, 549 So. 2d 840 {La. 1989).. The Board conducts a de novo

review of the hearing committee’s application of the Rules of Professional Conduct. In re Hill,
90.-DB-004, Recommendation c;f the Louisiana Attorney Disciplinary Beard (1/22/1992).

A.  The Manifest Ervor Inquiry

The factual findings of the Committee are not manifestly erroneous. The Committee’s

findings are supported by the testimony and documentary evidence in the record.

12
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B. De Novo Review

The Committee correctly applied the Rules of Professional Conduct to the facts to
conclude that Cortigene violated Rules 5.1(c)(1), 5.5, 8.3(a), and 8.4(a) and Schwartz violated
Rules 1.8(e), 5.5, 7.3(a), 8.4(2), 8.4(c). Although the Committee did not discuss the Rule 1.8(i)

violation additionally alleged by ODC with respect to Schwartz’s conduet, the Board concludes

that this Rule was indeed violated. Each of these Rule violations is addressed below by

Respondent, beginning with SchWaﬂz:

1. Schwartz
Rule L.8(e): Rule 1.8(¢) generally restricts the cifcumstances under which an attorney can lend
money to hig clients. As the record reflects, Schwartz made financial advances to the Wattses
beginning in December 2004 and lasting through December 2006, During this timeframe, Rule
1.8(e) underwent revision. Therefore, two different versions of the Rule are applicable to
Schwartz’s ongoing misconduct.. More particularly, Rule 1.8(e) as amended on May 1, 2004
governs hig actions from December 2004 to April 2006, and Rulé 1.8(e) as mﬁéndad on April 1,
2006 governs the advances made from April to December 2006,

From December 2004 to April 2006, Rule 1.8(e) provided that “[a] lawyer shall not
provide fgnancia} assistance to a client in connection with pending or contemplated litigation,
except that: (1) a lawyer may advance court costs and expeﬁses of litigation, the repayment of
which may be contingent on the outcome of the matter; and (2) a lawyer représenting an indigent
client may pay court costs and expenses of litigation on behalf of the client.” Prior to the
enactment of this Rule, the Louisiana Supreme Court issued an opinion on the issue of
advancements in LSB4 v. Edwins, 329 So0.2d 437 (La. 02/23/1976). The Court held that

advancements or guarantees by a lawyer to a client (who has already retained him) of minimal

13
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living expenses, of minor sums necessary to prevent fbreclosures, or of necessary medical
treatment were not autoratically precluded, The Court held that such advances were permissible
so long as: (2) the advances were neither promised as an inducement to obtain professional
employment, nor made untit after the employment relationship was commenced; (b) the
advances wete reasonably necessary under the facts; (c) the client remained liable for repayment
of all funds, whatever the outcome of the litigation; and (d) the attorney did not encourage public
knowledge of this practice as an inducement to secure representation of others.

The Court’s decision in LSBA v, Edwins and the provisions of Rule 1.8(e) were
reconciled in Chittenden v. State Farm Mutual Automobile Insurance Co., 2000-0414 (La.
5/15/2001), 788 So.2d 1140:

It is evident that although Rule 1.8(¢) was promulgated after [the Louisiaﬁa
Supreme Court’s] decision in Edwins, it did not incorporate the gloss which that
decision placed on former Disciplinary Rule 5-103(B). Rather, Rule 1.8(e)
unambiguousty prohibited the advancement of funds and financial assistance in
connection with litigation except in the limited cases of court costs and actual
litigation expenses. Notwithstanding the wording of Rule 1.8(e), the current
practice of law in our State follows the Edwins policy of allowing an attorney to
advance funds under the constraints enunciated in Edwins.

Here, Schwartz testified that he meticulously interviewed the Wattses on December 10,
2004 to determine their financial need. However, the record revesls that Schwartz promised the
Wattses $9,000 and ongoing financial assistance at a time when he was attempting.to induce
them to retain his professional services.* Such conduct clearly violates the letter of Rule 8.1(e) as
well ag the constraints established by the Court in Edwins,

With respect tp the financial advancements made by Schwartz from April 2006 to
December 2006, Rule 1.8(e) as amended on April 1, 2006 is applicable, As amended, Rule

1.8(e)}(5)(i) provides that “any financial assistance provided directly from the funds of the lawyer

4 Hearing Trauscript 1, pp. 145-146,
14
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Rule 1.8(e)(5Xii) states that

a clienit shall hot bear interest, fees or charges of any nature.”
“financial assistance'provided by a lawyer to a client may be made using a lawyer’s line of credit
or loans obtained from financial institutions in which the lawyer has no ownership, control
and/or security interest...” The purpose of these restrictions is to prevent the lawyer from
profiting and avoid a potential conflict of interest,

Thé record establishes that the loans to the Wattses totaled over $72,000.° The record also
establishes that the funds originated from the Kemper, Queen, Schwartz Trust, a trust established
for the benefit of Schwartz's children.® The record further establishes that Schwartz told the
Wattses at the initial meeting that interest would be charged -on the advancements.’
Notwithétanding the unfavorable verdict, Schwartz ﬁvould have called upon them to pay this
interest. ‘”Ihefefore, regardless of the origin of the advancements (his own funds or a loan
obtained on behalf of the Wattsses), Schwartz yiolated Rule 1.8(e} as amended in 2006, If the
funds were considered his own, Schwartz violated Rule 1.8(e)(5)(i} by charging interest on the
advancements, If the funds were obizined through a loan on behalf of the Wattses, Schwartz
violated Rule 1.8(e)(5)({1) by borrowing from his children’s trust rather than from a financial
institution in which he had no ownership, control, and/or security interest,

Rule 3.8(i); Rule 1.8(i) provides that a “lawyer shall not acquire a proprietary interest in the
cause of action .or subject matter of litigafion the lawyer is conducting for a client, except that the
lawyer may: (1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and (2)
contract with a client for a reasonable contingent fee in a civil case.” Although this violation was
initially alleged in the formal charges, it was not asserted by ODC in its briefs or ér_gued before

the Commiitee. A review of the record establishes that Respondent violated this Rule as well,

* See Exhibit ODC #15 & 17.
% Hearing Transcript 2, pp. 222-223.
7 Hearing Transcript 1, pp. 147-148,
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When a lawyer takes a stake in a client’s litigation, through financial assistance in
violation of Rule 1.8(e), the potential for conflict exists. As explained in the American Bar
Association/Bureau of National Affairs (ABA/BNA) Lawyer’s Manual on Professional Conduct,

Client loans can place a lawyer in the conflicting roles of advocate and creditor,
tempting the lawyer to steer the Htigation to his own advantage, favor his own
financial interests over those of his client, and try to control settlement decisions.
The prohibition against providing financial assistance is thought to help attorneys
maintain their independent judgment about what is best for the client. Kentuchy
Bar Ass'n v. Mills, 808 8.W.2d 804 (Ky. 1991); State ex rel. Oklahoma Bar Ass'n

v. Smolen, 17 P.3d 456, 16 Law. Man, Prof. Conduct 698 (Okla. 2000); Shea v. -
Virginia State Bar, 374 S.E.2d 63 (Va. 1988); Restatement (Third) of the Law
Governing Lawyers §36 omt. ¢ (2000); Arizona Ethics Op, 03-05, 19 Law. Man.
Prof. Conduct 515 (2003).

Conflicts of Interest, Financial Assistance Practice Guide, ABA-BNA-MOPC 51:801, 20XX WL

1956835 (ABA/BNA), 3. “The underlying concern is that an attofney who possesses an

ownership interest in a client’s cause of action may be tempted to assert conirel over settlement -

decisions or favor his own interests over those of the client. Restatement §36 cmt. b.* Id at 5. In
other words, the lawyer may be more risk-adverse? favoring seftlement over going to trial.

By loaning the Wattses over $72,000 in funds obtained from his children’s trust, and
charging interest in favor of the t'rust,'Schwartz acquired an impermissible proprietary interest in
the litigation, placing himself in the wnﬁicﬁng rﬁles of advocate and creditor, in violation of
Rule 1.8().

Rule 3.5: Rule 5.5 generally prohibits a lawyer from engaging'in the unauthorized practice of
law. The record reveals that Schwartz is admitted to the Texas bar but has never been licensed in
Louisiana or admitted to practice pro hac vice in this state. Although Schwartz was aware of the

possibility of the suit being filed in Loulsiana when he undertook the representation,® he never

¥ Jd at 177.
16
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consaderédf-glﬁg'.-é; motmn to -be admitted pro hac vice.g‘ As the record demonstrates, Schwartz
participated in a deposition, admitted to advising his client during the deposition, and helped
prepare answers to interrogatories that were necessary for the deposition.’® Scﬁwaﬂz also
received notices from the court as an attorney of record” and appeared at hearings in
Louisiana.'* Furthermore, Schwartz admitted knowing that he had not properly enrolle_(i as
counsel pro hac vice but decided to Wait until the judge actually noticed he was unauthotized to
practice in Louisiana before pursuing the proper course of action.” Such conduct clearly violates
Rule 5.5.
Rule 7.3(a); At the time of the alleged misconduct, Rule 7*3'(a) provided as follows:

A lawyer shall not solicit professional employment in person, by person to person

verbal telephone contact or through others acting at his request .or on his behalf

from a progpeclive client with whom the lawyer has no family or prior

professional relationship when a significant motive for the lawyer's doing so is the

lawyer's pecuniary gain, '
Clearly, Schwartz had no prior familial or professional relationship with the Wattses. He learned
of Mr. Watts’s injury through another of his clients'* and had one of his employees contact Mr.
Waits to request permission for a meeting with Schwartz, During this conversation, Mr, Watts
acivised that he was not interested in hiring an attorney but, nevertheless, authorized Schwartz’s
contact.l_f The record shows that Schwartz visited ﬂu;, Wattses knowing they were not inferested

in hiring an attorney for the sole purpose of persuading them to retain his services.'® Such

conduect constitutes solicitation of professional employment as prohibited by this Rule.

% 1d at 9192,

074 at 56-538.

Y14 at 104-105,

214 at 99.100.

B 1d at 97-99,

M 14 at 32-33, 7374,

1% Hearing Transcript 1, p. 142,

Y% Hearing Transcript 2, pp. 46-49; See Bxhibits ODC #6, Respondent #1.
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" Rulé 8id(a); Rule 8.4(a) states that “it is professional misconduct for -a lawyer to: violate or
attémpt to violate the Rules of Professional Conduct, knowingly assist or induce another to do
so, or do so through the acts of another,” Schwartz enlisted Cortigene to serve as co-counsel and
to introduce himself to Mr, Watts as Louisiana counsel. Cortigene met with Mr, Watts and had
him sign the initial representation agreement.” The record is clear that Schwartz and Cortigene
were sharing fees in the Watts matter.'® Cortigene estimated that he and Schwartz worked
together on approximately twenty-ﬂve cases in Louisiana in which Schwartz had never enrolled
pro hae vice.® Schwartz violated Rule 8.4(a) by inducing Coritgene to violale the Rules of
Professional Conduct and by engaging in additional misconduct as addressed herein. -

Rule 8.4(c): Rule 8.4(c) forbids a lawyer from engaging “...in conduct involving dishonesty,

fraud, deceit or misrepresentation.” Schwartz’s scheme, in which he attempted to practice law

while minimizing his fooiprint to avoid jurisdiction, clearly violates this Rule. Admittedly,

Schwartz knew he had not been admitted }Jra hac vice and chose to ignore this fact unless or
until the judge noticed he was appeating improperly,
2. Cortigene

Rule 5.1(c)(1). 5.5. 8.3(a), & 8.4(a); According to Rule 5.1(c)(1), a lawyer shall be held
sesponsible for another lawyer’s violation of the Rules of Professional Conduct if the lawyer
ratifies the conduct involved. As the record demoﬁstrates, Cortigene ratified Schwartz’s
improper solicitation and financial dealings with Mr. Watts when he made the follow-up visit to
Mr. Watts on December 10, 2004 to deliver the $9,000 check and obtain Mr. Waits’s signature

on the contract drafted by Schwartz®® Rule 5.5 bats an aftomey from assisting another to engage

7 Hearing Transctipt 2, pp. 55-56.
% 14 at 85, 11 1.

¥ 1 at 158,

% 14, at 55-56, 177,
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in'the., unauthorized practice of law. The evidence is clear that Cortigene knew Schwartz was
i:hproperly engaging in the practice of law in Louisiana.*! Cortigene not only ratified Schwartz's
ongoing misconduct, he pelpetﬁated it by continuing to filé pleadings in the case listirig Schwartz
as co-counsel? Rule 8.3(a) places a duty upon lawyers to report violations of the Rules of
Professional Conduct. At no point did Cortigene attempf to correct the ongoing violations® or
report the misconduct to the bfﬁce of Disciplinary Counsel or the Louisiana Attorney
Disciplinary Board. Rule 8.4(a) states that it is misconduct if an attorney knowingly assists
another to violate the Rules of Professional Conduct. By violating Rules 5.1(¢)(1), 5.5, and
8.3(a), Cortigene also violated Rule 8.4(a).
IL  The Appropriate Sanction

A, Application of Rule XiX, §10(C) Factors

Louisiana Supreme Court Rule XIX, §10(C) states that in imimsing .a sanction after a

finding of lavyer misconduct, the Court or Board shall consider the following factors:

1. whether the lawyer has violated a duty owed to a client, to the public, to
the legal system, or to the profession;. ‘

2. whether the lawyer acted intentionally, knowingly, or negligently;

3. the amount of actual or potential injury cansed by the lawyer’s
misconduct; and

4. the existence of any aggravating or mitigating factors.

Here, Respondents knowingly violated duties owed to their client, the public, the legal
system, and the profession. Schwartz’s solicitation of employment and monetary advances to Mr,

Watts along with his unauthorized practice of law in Louisiana, and Cortigene's facilitation of

2 1d at 88,
2 1d at 95-96, 185-186,
B 1d at 9192,
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" such conduct are a flagrant disregard for the authority of the Louisiana Supreme Court in

regulating the practice of law within this state.

Schwartz harmed Mr. Watts by failing to enroll pro hac vice and taking a more active
role in the litigation. If he would have pursued a more responsible role, Schwartz may have been
able to prevent the unauthorized settlement of Mr, Watt’s case by Cortigene and the resulting
harm, Cortigene is also answerable for this harm because he ratified and facilitated the
misconduct. Respondents also violated duties to the public and the profession by failing to
maintain the high standards of personal integrity upon which the public relies. Such conduct
undermines the public’s confidence in the legal profession and the integrity of officers of the
court,

The record supports the following aggravating factors with respect to Schwartz: dishonest
ot selfish motive, a pattern of misconduct,?* refusal to acknowledge wrongful nature of his
conduct, valnerability of the victim, and substantial expeﬁence in the practice of law.> No
mitigating factors are found to Ee present.

In the case of Cortigene, the fbllowing aggravating factors are supported by the record:
ptior disciplinary offenses,®® dishonest or selfish motive, a pattern of misconduect, refusal to
acknowledge the wrongful nature of his conduct, vuinerability of the victim, failing to comply
with the rules or orders of the disciplinary agency,” and substantial experience in the practice of
law.?® Again, no mitigating factors are found to be present.

B. The ABA Standards and Case Law

 gohwartz participated in an estimated 25 cases in Lotisiana without envolling pro hac vice. See Hearing

. Transcript 2, p.158.

% Ho received his law degree from tho University of Texas in 1954.

% He has been Ineligible to practice law in Louisiana since September 9, 2009 for failure to pay his bar dues and
disciplinary assessments, failure to attend MCLE, and failure to file mandatory trust account disclosure statements.
* He failed to comply with the Committee®s order directing him to provide documentation of his medical condition
or appear at the hearing, '

2 Cortigene wes admitted to the Texas bar on November 8, 1985 and the Loujsiana bar on October 8, 1989,
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The ABA’s Standards for Imposing Lawyer Sunctions indicates that disbarment is the

appropriate baselinie sanction for Respondents’ misconduct. Standards 5.11, 6.21, and 7.1 are

relevant here:

Standard 5.11(b):

[A] lawyer engages in any other intentional conduct involving dishonesty, fraud,
deceit, or misrepresentation that seriously adversely reflects on the lawyer's
fitness to practice.

Standard 6.21:
Disbarment is generally appropriate when a lawyer knowingly violates a court
order or rule with, the intent to obtain a benefit for the lawyer or another, and

causes serious injury or potentially serious ingury to a party, or causes serious or
‘potentially serious interference with a legal proceeding.

andard 7.13
Disbarment is generally appropriate when a lawyer knowingly engages in conduct
that is a violation of a duty owed as a professional with the intent to obtain a
benefit for the lawyer or another, and causes serious or potentially serious injury
to 4 client, the public, or the legal system.
Respondents intentionally engaged in a scheme involving dishenest and deceitful conduct
so that Schwar{z could evade Louisiana’s jurisdiction while practicing law without authorization

in its cowrts, Schwartz intentionally violated the rules of the Louisiana Supreme Court, and

Cortigene willfully assisted and participated in the misconduct. Furthermore, Respondents:

conduct in soliciting Mr, Watts and the subsequent unauthorized practice constitute a violation of
tﬁe duties they owe as professionals. Respondents® actions caused serious injury to the Wattses.
Their claim was settled without authorization; and after subsequent withdrawﬁl of the seftlement,
they were left without compensation and owing a large debt to Schwartz. _
s'ase aw Applicable to Cortigene’s Misconduect:
In In re: Garrett, 2008-2513 (La. 5/5/2009), 12 So0.3d 332, an attorney was disbarréd for

facilitating the uwnauthorized practice of law after hiring a legal assistant whom he knew
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graduated from law school, passed the Louisiana bar examination, but had not been admitted to

the practice of law. The Court held that:

The baseline sanction fér the facilitation of the unauthorized practice of law by a

nonlawyer is disbarment. See Sledge, supra; In re: Brown, 01-2863 (La.3/22/02),

813 So.2d 325; Louisiana State Bar Ass'n v. Edwins, 540 So.2d 294 (La.1989), In

cases involving fee sharing with a nonlawyer, we have imposed a suspension of

one year and one day. Jn re: Watley, 01-1775 (La.12/7/01), 802 So.2d 593. For

respondent's misconduct involving both facilitation of the unauthorized practice

of law and fee shating, the overall baseline sanction is disbarment,

Id, 345, The Court found that Garret facilitated his assistant’s imaunthorized practice of law by
allowing her to negotiate personal injury settlements on behalf of his clients and by representing
clients during recorded statements with insuramce companies. This conduet warranted
disbarment.

In the matter of fn re: Brown, 2001-2863 (La. 3/22/2002), 813 So.2d 325, an attorney
wag disbarred for violating Rules 5.3, 5.5, 8.4(a) and 8.4(c). The evidence established that Brown
aided one of his employees in the unauthorized practice of law, deceived clients into thinking the
employee was an attorney, and failed to make any effort to supervise the employee.

Based on these cases, the ABA’s Standards for Imposing Lawyer Sanctions, and the

aggravating factors found to be present, disbarment from the practice of law is the appropriate

sanction for Cortigene’s misconduct.

In In re Fenasci, 2009-1665 (La. 11/20/2009), 21 So.3d 934, an attorney was suspended
for three years for engaging in misconduct involving violations of Rules 1,8(a), 1.8(e), and
1.15(a). Applying the standards established in LSBA v. Edwins, the Court examined the

violations within the context of Rule 1.8(e). The Court found that Fenasci engaged in misconduct
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on numerous oceasions by advancing living expenses to a cliesit without cox
funds would bave to be reimbursed, He also failed to propetly disclose, describe, or otherwise
impose any conditions for repayment of the namerous sums of money he advanced to the client
as litigation “advances” for living expenses. The Court found that such misconduct warranted a
lengthy sugpension from the practice of law.

Another case worth mentioning is the reciprocal proceeding In re Aulston, 2005-1546
(La. 1/13/2006), 918 80.2d 461. In this case, the Supreme Court of Illinois had recommended a
three year suspension as a result of Aulston violating Rules 3.3(a)(1) (making false statements of
material fact or law to a tribunal), 5.5(2) (engaging in the vnauthorized practice of law), 8.4(a)(3)
{commission of a criminal act reflecting adversely on the lawyet's honesty, trustworthiness, or
fitness as a lawyer), 8.4(a)(4) (engaging in conduct involving dishonesty, fraud, deceit, or
mistepresentation), and 8.5(a}(5) (engaging in conduct prejudicial to the administration of
justice) of the llinois Rules of Professional Conduct. The petition further alleged that the
respondent violated Illinois Supreme Court Rule 770 (engaging in conduct which tends to defeat
the administration of justice or bring the courts or the legal pfofession into disrepute), In
deciding the case, the Lovisiana Supreme Court opined:

In reciprocal discipling cases, this court imposes a disciplinary sanction for

conduct for which a lawyer bas been disciplined in another state. The primary

issue to be addressed in such cases is the extent of the sanction to be imposed. In

answering this question we are not required to impose the same sanction as that

imposed by the state in which the misconduct ocenrred. Nevertheless; only under

extraordinary circumstances should there be a significant variance from the

sanction imposed by the other jurisdiction.
Id, 464, Although ODC argued that Aulston should be permanently disbatred, the Court

determined that no extraordinary circumstances were present which would warrant a variance

from the Illinois sanction.

23




In Jn re Richard, 00-1418 (La. 8/31/2000), 767 S0:2d 36, an attomey was disbarred for
coﬁduct in violation of Rules 1.4 (failure to communicate with a client), 5.5 (engaging in the
@1authorized practice of law), and 8.4(d) (engaging in conduct prejudicial to the administration
of justice), According to the record, the respondent had not paid bar dues or attended continuing
legal education for more than five years. When confronted with the complaint alleging that he
continued to practice law during his ineligibility, the respondent took no stéps to investigate the
matter, Instead, he simply continued to practice law. As a result of his misconduct, the Court
ordered that the respondent’s name be stricken from the roll of attorneys and that his license to
practice law in the State of Louisiana be revoked.

Sitnilarly, in In re Stamps, 2003-2985 (La, 4/14/2004}), 874 So.2d 113, two attorneys who
were married and practicing law together wefe disbarted for violating Rules 8.1,84,and 55. In
this case, the Court found that the attorneys violated Rules 8.1 and 8.4 by failing to disclosé their
employment with & Notth Carolina law firm on their applicafions for admission to the Louisiana
bar., Additionally, the Court found that the Stamps had engaged in the unauthorized practic;e of
law in North Carolina.*

Solicitation of clients constitutes serious misconduct under Louisiana’s disciplinary
jurispru&ence. In In re D’Amico, 1994-3005 (La. 2/28/1996), 668 So.2d 730, the Court found
that clear and convincing evidence of solicitation was lacking but nevettheless stated:

“While dismissing these particular charges, we emphasize that direct solicitation of

professional employment from a prospective client in violation of Rule 7.3 is a

very setious disciplinary violation that undermines the reputation of lawyers

generally and the public's aftitude toward the profession. While solicitation is

seldom reported and is difficult to prove under the heightened standard in these
proceedings, we encourage Disciplinary Counsel to utilize fully his investigative

staff and his resources to pursue any reports and to bring proof of such behavior
to this court for punishment sufficient to deter further misconduct.

? ODC had been advised by the Notth Carolina State Bar that Stamps may bave engaged in the unauthorized
practice of law in the State of North Carolina, and the Court found that this violation was supported by the record.
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Id, 733, Notably, Justice Victory dissented from the majofity’s concluéion that ODC }mled to
prove by clear and convincing evidence that the respondent solicited professional employment.
Rather, he agreed with the unanimous conclusion of the hearing committee and the Board that
solicitation had in fact occurred.

Although rulings in consent diécipline matters are not binding, the Court considered a
petition for consent discipline involving a runner-based solicitation scheme in /n re Lockhart,
2001-1645 (La. 9/21/2009), 795 So0.2d 309. Under the facts of this case, the respondent
encountered severe economic problems due to a lack of clients and income after several months
of practicing as a sollco macﬁtioner. He was introduced to two “investigators” who would refer
cases to him. The “investigators” were in fact runners (not lawyers) who solicited personal injury
clients for lawyers in exchange for payment. The Court found that “[the r]espondent’s admission
that he paid runners fo solicit personal injury clients constitutes serious ethical and criminal
misconduct, We have not hesitated to dishar attorneys for engaging in such conduct.”*® However
in taking into consideration the mitigéting factors, the short period of time ﬂle. respondent was
involved in the runmer schema; and his limited role in the scheme, the Court decided to deviate
from the baseline of disbarment in favor of a three-year suspension. |

I Jn re Cuccia, an attorney was disbarred for misconduct including the solicitation of
- prosr;eative clients. 99-3041 (La. 12/17/1999), 752 So.l2d 796. Within a few. years of

comméncing his practice, Cuccia began to employ runners to solicit personal injury clients.
Cuceia paid approximately two dozen ruxmers the sum of $500 for each personal injury client
,solicited following an automobile accident, Prior to the filing of formal charges, Cuccia filed a

petition for consent discipline. Cuccia admitied to violating Rules 1.4 (failure to communicate

0 See, e.g., Inre Cuccla, 99-3041 (La,12/17/99), 752 S0.2d 796, and Jn re Castro, 99-0’5’0‘? (La.6/18/99), 737
So.2d 701.
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P with a client), 1.8(k) (solicitation of a power of attorney authorizing the attorney

binding settlement agreement on behalf of the client), 1.15 (safekeeping property of a client or

third person), 1.16 (termination of the representation), 5.3 (failure to supervise non-lawyer
- iﬁténts), and 7.2 (improper solicitation of prospective clients). He stipulated, and the Court
- agreed, that disbarment was the appropriate sanction for his misconduct,

Here, the fact that Schwartz is not & member of the Logisiana bar presents a novel issue
for the Board’s consideration, and there are no Louisiana cases specifically on point. ODC
- suggests that disbarment is the appropriate sanction for Schwartz’s misconduct; however, since
" e is not a member of the bar of the State of Louisiana, “disbarment” does not appear to be an
available sanction. In the case bf In the Maiter of Kingsley, No. 138,2008 (Del. 6/4/2008), the
Deleware Court defined disbarment in the context of an attorney not admitted in Delaware as
“the unconditional exclusion from the admission to or the exercise of any privilege to practicé
law in this State.” The court additionally made the report public and ordered him to pay all costs

of the proceedings.
enjoin Schwartz from practicing law in Louisiana and/or publicly reprimand him for his
without a license to practice law in Texas was found to have improperty practiced law in that

state. No. 01-09-00065 (Tex. App. July 1, 2010). As a result, the attorney was permanently

enjoined from the practice of law in Texas. In In re Soto, an attorney practicing law in Maryland

without a license received a public reprimand in the State of Maryland and public censure in the
District of Columbia as reciprocal discipline. 840 A.2d 1291 (D.C. 2004). In Jn re Roel, an

attorney admitted to practice law in Mexico, but not a member of the New York bar, was held in

26
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misconduct in this state. In Yazdehi v. Unawthorized Practice of Law Commitfee, an attorney
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contempt land enjoined‘ﬁ’bfn' tI'Jr:aiéticingh'l-ie;f\;v' in the 'St3 o‘fNew CHESTRY

N.Y.2d 224, 144 N.E.2d 24 (N.Y. 1957). In Unauthorized Practice of Law Committee v.
Bodhaine, an attornef licensed to practice law in California engaged in the unauthorized practice
of law in Colorado. As a result of this misconduct, he was permanently enjoined from the
practice of law in Colorado. 738 P.2d 376 (Colo. 1987).

‘Based on the case law, ABA’s Stawdards Jor Imposing Lawyer Sanctions, and the
aggravating factors found to belpmsent, disbarment would be the appropriate baseline sanction
for Schwartz’s misconduct. However, since he is not a member of the Louisiana bar, the Board
adopts the Committee’s sanction recommendation of public reprimand and permanent injunction
from the practice of law in Louisiana,

CONCLUSION
'The Board adopts the Comriittee’s factual findings and legal conclusions as well as its
sanction recommendations. Additionally, as discussed above, the Board makes its own findings
| and conclusions with respect to the 1.8(i) violation additionally alleged by ODC in the formal
cﬁarges pertaining to Schwartz, For Schwartz’s misconduct, the Board orders that he be publicly
reprimanded and permanently enjoined from practicing law in Louisiana. For Cortigene's
misconduct, the Board recormmends that he be disbarred from the practice of law.

RECOMMENDATION

For the foregoing reasons, the Board recommends that Respondent, Seth Cortigene, be

disbarred from the practice of law and assessed with half of the costs and expenses of these

proceedings in accordance with Rule XIX, Section 10.1(A). Additiotally, the Board orders that

Respondent, Newton B, Schwartz, be publicly reprimanded for his misconduct in this matter and

permanently enjoined from practicing law in Louisiana. Finally, the Board orders that Mr.
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Schwartz be assessed with half of the. cnst;s apd expenss

with Rule XIX, Section Ip..l(A), ' ' S

LOUISIANA ATTORNEY DISCIPLINARY BOARD

Stephen F, Chicearelli
Gaorge L, Craigt, Jr.
Joxbie E, Fontenot
Tars L, Mason
Edwin G, Preis, Ir.
R.-Lewig Staith, Jr,
Lidda P. Spain.

R, Steven Tew
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SR 'BUTLER
FOR THE ADIUDICATIVE COMMITTER
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APPENDIX -

RULE 1.8. Conflict of Interest: Current Clients: Specific RulesA

(In effect af the time of the misconduct)
In pertinent part: ,

(e)

sk dy

A lawyer shall not provide financial assistance to a client in connection with pending or
contemplated litigation, except that:

(1) A lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter, and

(2) A lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client.

A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of
litigation the lawyer is conducting for a client, except that the lawyer may:

(1)  acquire a lien authorized by law to secure the lawyer's fee or expenses; and

(2)  contract with a client for a reasonable contingent fee in a civil case.

Following 4/1/2006 amendment

In pertinent part.

()

Il

A lawyer shall not provide financial assistance to a client in connection with pending or
contemplated litigation, except as follows, '

(D A lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter, provided that the expenses
“ were reasonably incurred. Court costs and expenses of litigation include, but are
not necessarily limited to, filing fees; deposition costs; expert witness fees;
transeript costs; witness fees; copy costs; photographic, electronic, or digital
evidence production; investigation fees; related travel expenses; litigation related
medical expenses; and any other case specific expenses directly related to the
representation undertaken, including those set out in Rule 1.8(e)(3).

2) A laWyei: representing an indigent client may pay court costs and expenses of
litigation on behalf of the client.

3) Overhead costs of a Jawyer’s practice which are those not incurred by the lawyer
solely for the purposes of a particular representation, shall not be passed on to a
client, Overhead costs include, but are not necessatily limited to, office rent,
utility costs, charges for local telephone service, office supplies, fixed asset
expenses, and ordinary secretarial and staff services,
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4)

©)

With the informed consent of the client; the Jawyer may chiarge as‘fecoverablé
costs such items as computer legal research charges, long distance telephone
expenses, postage charges, copying charges, mileage and outside courier service
charges, incurred solely for the purposes of the representation undertaken for that
client, provided they are charged at the lawyer’s actual, invoiced costs for these
expenses.

With client consent and where the lawyer s fee is based upon an howrly rate, a
reasonable charge for paralegal services may be chargeable to the client. In all
other instances, paralegal services shall be considered an overhead cost of the

lawyer,

In addition to costs of court and expenses of litigation, a lawyer may provide
financial assistance to a client who is in necessitous circumstances, subject
however to the following restrictions.

(i)  Upon reasonable inquiry, the lawyer must determine that the client’s
pecessitous circumstances, without minimal financial assistance, would
adversely affect the client’s ability to initiate and/or maintain the cause for
which the lawyer’s services were engaged.

(ii)  The advance or loan guarantee, or the offer thereof, shall not be used as an
inducement by the lawyer, or anyone acting on the lawyer’s behalf, to
secure employment,

(i)  Neither the lawyer nor anyone acting on the lawyer’s behalf may offer to
make advances or loan guarantees prios to being hired by a client; and the
lawyer shall not publicize nor advertise a willingness to make advances or
loan guarantees to clients.

(iv)  Financial assistance under this rule may provide but shall not exceed that
minifmum sum necessary to meet the client’s, the client’s spouse’s, and/or
dependents’ documented obligations for food, shelter, utilities, insurance,
non-litigation related medical care and treatment, fransportation expenses,
education, or other documented expenses necessary for subsmtence

Any financial asswtance provided by a lawyer to a client, whether for caurt costs,
expenses of litigation, or for necessitous circumstances, shall be subject to the
following additional restrictions.

(D Any financial assistance provided directly from the funds of the lawyer to
a client shall not bear interest, fees or charges of any nature.

(iiy  Financial assistance prgvided by a lawver to a client may be made using a

lawyer’s line of credit or loans obtained from financial institutions in
which the lawyer has no ownership, control and/or security interest;
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(iii)

(iv)

(v -

- ()

(vid)

PR

provided, however, that this prohibition shall not apply to publicly traded

financial institutions where the lawyer’s ownership, control and/or
security interest is less than 15%. Where the lawyer uses such loans to
provide financial assistance to a client, the lawyer should make
reasonable, pood faith efforts to procure a favorable interest rate
for the client.

Where the lawyer uses a line of credit or loans obtained from financial
institutions to provide financial assistance to a client, the lawyer shall not
pass on to the client interest charges, including any fees or other charges
attendant to such loans, in an amount exceeding the actual charge by the
third patty lender, or ten percentage points above the bank prime loan rate
of interest as reported by the Federal Reserve Board on January 15th of
each year in which the loan is outstanding, whichever is less,

A lawyer providing a guarantee or security-on a loan made in favor of a
client may do so only to the extent that the interest charges, including any
fees or other charges attendant to such a loan, do not exceed ten
percentage points (10%) above the bank prime loan rate of interest as
reported by the Federal Reserve Board on Janvary 15th of each year in
which the loan is outstanding. Interest together with other charges
attendant to such loans which exceeds this maximum may not be the
subject of the lawyer’s guaraniee or security.

The lawyer shall procure the client’s written consent to the terms and
conditions under which such financial assistance is made. Nothing in this
rule shall require client consent in those matters in which a court has
certified a class under applicable state or federal law; provided, however,
that the court must have accepted and exercised responsibility for making
the determination that interest and fees are owed, and that the amount of
interest and fees chargeable to the client is fair and reasonable considering
the facts and circumstances presented.

In every instance whete the client has been provided financial assistance

by the lawyer, the full text of this rule shall be provided 1o the client at the
time of execution of any settlement documents, approval of any
disbursement sheet as provided for in Rule 1.5, or upon submission of a
bill for the lawyer’s services.

For purposes of Rule 1.8(e), the term “financial institution” shall include
a federally insured financial institution and any of its affiliates, bank,
savings and loan, credit union, savings bank, loan or finance company,
thrift, and any other business or person that, for a commercial purpose,
loans or advances money to aftomeys and/or the clients of attorneys for
court costs, litigation expeuses, or for necessitous circumstances.
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Following 5/19/2006 amendment:

In pertinent part:

1.8(e) (5)(1) Financial assistance provided by a lawyer to a client may be made using a

lawyer’s line of credit or loans obtained from financial institutions in which the
lawyer has no ownership, control and/or security interest, provided, however, that
this prohibition shall not apply to any federally insured bank, savings and loan
agsociation, savings bank, or credit union where the lawyer’s ownership, control
and/or security interest is less than 15%. Where the lawyer uses
such loans to provide financial assistance to a client, the lawyer should make
reasonable, good faith efforts to procure a favorable interest rate for the client.

RULE &. 1 Responsibilities of Partners, Managers, and Supervisory Lawyers
In pertinent part. :

©

A lawyer shall be responsible for another lawyer's violation of the Rules of Professional
Conduet if*

1

the lawyer orders ot, with knowledge of the specific conduct ratifies the conduct
involved.

RULE 5.5, Unauofhorized Practice of Law; Multquﬁsdmtwnal Practice of Law
In pertinent part:

(@

(b)

(c)

A lawyer shall not practice law in violation of the regulation of the legal profession in
that jurisdiction, or assist another in doing so. .

A Jawyer who is not admitted to practice in this jurisdiction shall not:

)

@)

except as authorized by these Rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of law; or

hold out to the public or otherwise represent that the lawyer is admitted to practice
law in this j Jun isdiction,

A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services on a temporary basis in this
Jurisdiction that:

M)

@

are undertaken in association with & lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

are in or reasonably related to a pending or potential proceeding before a tribunal
in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is
authorized by law or order to appear in such proceeding or reasonably expects to
be so authorized;
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. €©)(2)
®

(i)

are in or reasonably related to a pending or potential arbitration, mediation; or
other alternative dispute resolution proceeding in this or another jurisdiction, if
the services arise out of or are reasonably related to the lawyer's practxce ina
jurisdiction in which the lawyer is admitted to practice and are not services for
which the forum requires pro hac vice admission; or

@)

4) are not within paragraphs (c)(Z) ot (¢)(3) and arise out of or are reasonably
. related to the lawyer's practice in a jurisdiction in which the lawyer is admitted to

practice,

A lawyer admitted in another United States jurisdiction, and not disbarred or suspended
from practice in any jurisdiction, may provide legal services in this jurisdiction that:

() are prowded to the lawyer's employcr or its organizational affiliates and are not
services for which the forum requires pro Aac vice admission and that are
provided by an attorney who has received a limited license to practice law
pursuant to La. S, Ct. Rule XVII, '14; or

(2) are services that the lawyer is authorized to provide by federal law or other law of
this jurisdiction. :

A Iéwyer shall not:

employ, contract with as a consultant, engage as an independent contractor, or otherwise
join in any other capacity, in connection with the practice of law, any person the attorney
knows or remsonably should kmow is a disbarred attorney, during the period of
disbarment, or any person the attorney knows or reasonably should know is an attorney
‘who has permanently resigned from the practice of law in lieu of discipline; or

employ, contract with as a consultant, engage as an independent contractor, or otherwise
join in any other capacity, in connection with the practice of law, any person the atiorney
knows or reasonably should know is a suspended attorney, or an attorney who has been
fransforred to disability inactive status, during the period of suspension or transfer, unless
firgt preceded by the submission of a fuﬂy execufed employment registration statement to
the Office of Disciplinary Counsel, on & registration form provided by .the Louisiana
Attorney Disciplinary Board, and approved by the Louisiana Supreme Court.

The registration form provided for in Section (e)}(I) shall include:

the identity and bar roll number of the suspended or transfemred attorney sought to be
hired _

the identity and bar roll number of the attorney having direct supervisory responsibility

over the suspended attorney, or the attorney transferred to disability inactive status,
throughout the duration of employment or association;
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(iv)

)

(vi)

(€)3)
)
(if)
(i)

(iv)
)
(vi)

(€)(4)

©5)

a list of all dunes and activities to be ass1gned to- T
transferred to disability inactive slatus, during the petiod of employment or assnciatlon

the terms of employment of the suspended attorney, or the attorney transferred to
disability inactive status, including method of compensation;

a statement by the employing attorney that includes a consent to random compliance
audits, to be conducted by the Office of Disciplinary Counsel, at any time during the
employment or association of the suspended attorney, or the attorney transferred to
disability inactive status; and

a statement by the employing attorney certifying that the order giving rise to the
suspension or transfer of the proposed employee has been provided for review and
consideration in advance of employment by the suspended attorney, or the attorney
transferred to disability inactive status.

For purposes of this Rule, the practice of law shall inclnde the following activities:
holding oneself out as an attorney or lawyer authorized to practice law;

rendering legal consultation or advics to a client;

appeating on behalf of a client in any hearing or proceeding, or before any judicial

officer, arbitrator, mediator, court, public agency, referee, magistrate, commissioner,”

hearing officer, or governmental body operating in an adjudicative capacity, including
submission of pleadings, except as may otherwise be permitted by faw;

appearing ag a representative of the client at a deposition or other discovery matter;
negotiating or transacting any matter for or on behalf of a client with third parties;

otherwise engaging in activities defined by law or Supreme Court decision as constituting
the practice of law.

In addition, a suspended lawyer, or a lawyer transferred to disaliility inactive status, shall
not receive, disburse or otherwise handle client funds.

Upon termination of the suspended attorney, or the attorney transferred to disability
inactive status, the employing attorney having direct supervisory authority shall prormpily
setve upon the Office of Disciplinary Counsel written notice of the termination,

RULE 7.3. DIRECT CONTACT WITH PROSPECTIVE CLIENTS

{In effect at the time of the misconduct)

i‘rior 10 12/1/2008 amendment
In pertinent part;
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(8) A lawyer shall not solicit professional employment in person, by person to person verbal
. telephone contact or through others acling at his request or on his behalf fiom a
- prospective client with whom the lawyer has no famﬂy or prior professional relationsh.ipi_ .
. when a sxgmﬁcant motive for the lawyet's doing so is the lawyer's pecuniary gam S

* Following 12/1/2008 amendment; R Lo
RULE 7.3. [Reserved - Intentionally left blank] L
RULE 7.4, Direct Contact with Prospective Clients ' o o

(&)  Solicitation, Except as provided in subdivision (b} of this Rule, a lawyer shall not solicit .
professional employment from a prospectlve client with whom the lawyer has no. family
or prior lawyer-client relationship, in person, by petson to person verbd)- teléphotie .

" contact, through othets acting at the lawyer's request or on the lawyei's behalf or. ~ .
otherwise, when a significant motive for the lawyer's doing so is the lawyer's pecuniary
gain, A lawyer shall not permit employees or agents of the Jawyer to solicit on the '
lawyer's behalf. A lawyer shall not enter Into an agreement for, charge, or- collect afeefor -

- professmnal employment obtained in violation of this Rule. The term "solicit" inchudes.
contact in person, by telephone, telegraph, or facsimile, or by other- communication
directed to a specific remptent and includes (i) any written forta of coramunichtion < -
directed to a specific recipient and not meeting the requirements of subdivision: (b) of this .’
Rule, and (ii) any electronic mail communication directed to a specific recipient and not” e

" ‘meeting the requitements of subdivision (¢) of Rule 7.6. For the purposes of this. Rule - ;
7.4, the phrase "prior lawyer-client relationship" shall not 1nclude relaﬁonshlps in- wluch .
the client was an unnamed member of a class action.

_ RULE 8.3, Repnrtiug Professional Misconduct
YRR In perrfnent ‘part: .

¢ @ A lawyer who knows that another lawyer has comnuﬁcd a woiaﬂon of the Rules of'
S, Prbfessmnal Conduct that raises a question as to: the lawyer's honesiy, trustworthmes;mr A
fimess asa Iawyer in other respects, shall mfonn the Office of I)xsmphnary Counsel ’ :

RUM 3&4 MfScoildmct | : | ' -l - st

E I:z gertmem part

. :‘ate or. attempt to vmlate the Rules of Profesmon&l Conduct, knowingly assist or
indiive. amther to du so, or do so through the acts of another; !
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