BEFORE THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVAN A

OFFI CE OF DI SCI PLI NARY COUNSEL, : No. 651 Disciplinary Docket
Petitioner No. 3

Nos. 58 DB 1998 and 102 DB 1998

Attorney Registration No. [ ]
[ ANONYMOUS] :
Respondent : ([ ])

REPORT AND RECOMVENDATI ONS OF
THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVANI A

TO THE HONORABLE CHI EF JUSTI CE AND JUSTI CES
OF THE SUPREME COURT OF PENNSYLVANI A:

Pursuant to Rule 208(d)(2)(iii) of the Pennsylvania
Rul es of Disciplinary Enforcenent, The Disciplinary Board of the
Suprene Court of Pennsylvania ("Board") herewith submts its
findings and recomendations to your Honorable Court with respect
to the above-captioned Petition for Discipline.

l. H STORY OF PROCEEDI NGS

On June 23, 1998, a Petition for Discipline was filed by
Ofice of Dsciplinary Counsel, Petitioner, against [ ], Respondent
in these proceedings. The Petition charged Respondent wth
violations of Rules of Professional Conduct 1.3, 1.4(a), 1.4(b),
and 8.4(d). Respondent filed an Answer to Petition on August 11,
1998. On Septenber 16, 1998 Petitioner filed a second Petition for

Di sci pl i ne chargi ng Respondent with violations of Rules 1.3, 1.4(a)



and 1.4(b). The Petitions were consolidated for hearing by O der
of the Disciplinary Board dated Cctober 8, 1998.

Di sciplinary hearings were held on July 15 and October
21, 1999 before Hearing Commttee [ ] conprised of Chair [ ],
Esquire, and Alternate Menbers [ ], Esquire, and [ ], Esquire
Respondent was represented by [ ], Esquire. Petitioner was
represented by [ ], Esquire.

The Committee filed a Report on May 24, 2000 and found
t hat Respondent violated Rul es of Professional Conduct 1.3, 1.4(a),
and 1.4(b). The Committee recomended a Public Censure and
probation for three years with a practice nonitor

No Briefs on Exception were filed by the parties.

This matter was adjudi cated by the D sciplinary Board at
t he meeting held on August 2, 2000.

1. FI NDI NGS OF FACT

The Board makes the follow ng findings of fact:

1. Petitioner, whose principal office is |located at
Suite 3710, One Oxford Centre, Pittsburgh, Pennsylvania, is
invested, pursuant to Rule 207 of the Pennsylvania Rules of
Di sciplinary Enforcenent (hereafter Pa.R D.E ), with the power and
the duty to investigate all matters involving alleged m sconduct of
an attorney admtted to practice law in the Comonwealth of
Pennsyl vania and to prosecute all disciplinary proceedi ngs brought

in accordance with the various provisions of the aforesaid Rul es.



2. Respondent was born in 1944 and was admitted to
practice law in the Commonweal th of Pennsylvania in 1968.

3. Respondent' s regi stered principal office address for
the practice of law was [ ]. Respondent is subject to the
di sciplinary jurisdiction of the D sciplinary Board of the Suprene
Court.

4. Respondent is currently on active status in this
Commonweal t h.

Facts Relating to Petition No. 58 DB 1998

5. In or around February 1994, [A] (hereinafter "[Al")
met with Respondent at his office to discuss her options regarding
her deceased aunt's WIIl and annuity policy.

6. On or about Septenber 30, 1994, Respondent filed a
conplaint in the United States District Court, [ ] D strict of

Pennsyl vani a, captioned [Al v. [B] Co., No. [ ].

7. On or about Novenber 16, 1994, [B] answered the
conplaint and filed a counterclaimfor interpleader against el even
ot her beneficiaries named on the annuity policy, (hereinafter "[(
Def endants.").

8. On or about Novenber 22, 1994, the Honorable [D]
issued a Scheduling Order requiring conpletion of discovery by
March 20, 1995 and the filing of a Joint Pretrial Order with the
Court by April 10, 1995.

9. By letter dated February 21, 1995, to Respondent,
[E], Esquire, Counsel for [B], enclosed a copy of a Self-Executing

Di scl osure Statenent, suggested alternative dispute resolution to
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settle the matter, reiterated the March 20, 1995 di scovery deadline
for Respondent, and advi sed Respondent that if he did not hear from
him he would file a Motion for Summary Judgenent on behal f of his
client.

10. Respondent failed to provide to the [C] Defendants
[A's] portion of the Pre-Trial Oder and failed to comuni cate her
factual or legal position in a Self-Executing D sclosure Statenent
as required under the Cvil Justice Expense and Del ay Reduction
Pl an.

11. On or about June 27, 1995, the [C] Defendants filed
a Motion for Summary Judgnent alleging Respondent's failure to
provi de sel f-executing disclosure and to comuni cate his factual or
| egal position as required by the Pretrial Order.

12. Respondent failed to respond to the Mtion for
Summary Judgnent and to notify [A] that a Mdtion had been fil ed.

13. By Oder dated July 18, 1995, the Court granted the
[C] Defendants’ Mtion for Summary Judgnent and ordered that
i nterest accrued on the insurance proceeds and all litigation cost
be taxed to [A].

14. By letter dated Septenber 19, 1995, [A] advised
Respondent that she had not spoken to himor received phone calls
or letters since earlier in the year despite repeated attenpts to
contact him and that on Septenber 11, 1995, she |earned that her
case in Federal Court was closed in July 1995 and distribution of

checks to the [C] Defendants was nade.



15. By letter dated April 12, 1996, to [A], Respondent
confirmed the neeting on that date in his office between themto
review the status of the case, acknow edged her request to refund
his fee and to absorb the out-of-pocket costs for the case, and
confirmed that court cost charged would be his responsibility.

16. By letter dated February 28, 1997, sent by certified
mai |, received by Respondent's office on March 5, 1997, [A] nade a
demand for additional nonies to conpensate her for Respondent's
negl i gence.

17. Respondent failed to reply to the letter in witing.

18. By letter dated July 28, 1997, sent by certified
mai |, [A] acknow edged a tel ephone conversation with Respondent in
the beginning of July requesting that she tel ephone Respondent
agai n, advi sed Respondent that he failed to return her calls when
she did call him back, and discussed Respondent's |ack of
communi cation with her regarding the case.

Facts Relating to Petition No. 102 DB 1998

19. In or around February 1992, Respondent was retai ned
by [F] (hereinafter "[F]") to represent her in a nedical
mal practice action.

20. On or about April 27, 1992, Respondent filed a

Complaint in the [ ] Court of Common Pleas captioned [F] v. [{J

MD. et al, No. [ ].
21. On or about July 17, 1992, the Defendants served

expert wtness interrogatories on Respondent requesting the



identity of the experts who would testify at trial and their
opi nions, etc.

22. Respondent failed to answer the interrogatories.

23. By Order dated August 30, 1994, the court ordered
Respondent to answer the expert discovery within thirty (30) days.

24. Respondent failed to conply with this Order.

25. On Cctober 26, 1994, the court entered a second
Order conpelling Respondent to answer the expert discovery within
twenty (20) days.

26. Respondent failed to conply with this O der

27. On Decenber 1, 1994, the court entered its third
Order on the issue of expert discovery, precluding Respondent's
client from calling expert wtnesses to testify at trial and
precluding the plaintiff from introducing expert wtness opinion
into evidence at trial.

28. Respondent failed to file a Request for Reconsidera-
tion of the preclusion order.

29. Respondent failed to advise [F] of any of the Orders
regarding expert discovery or to provide the required expert
di scovery.

30. By Oder dated May 25, 1995, Defendants', [H, MD
and Trustees of the University of [I], Mdtion for Summary Judgnent
was granted and Defendant's, [G, MD., Mtion for Summary Judgnent
was deni ed.

31. Respondent failed to advise [F] of this decision.



32. Defendant [G filed a Mtion for Reconsideration
regardi ng the May 25, 1995 Order and by Order dated Septenber 19,
1995, Defendant's, [, Mtion for Summary Judgnent was granted and
plaintiff's clains agai nst himwere dism ssed with prejudice.

33. Respondent failed to advise [F] the case had been
dismssed with prejudice or to explain the matter to the extent
necessary to permt [F] to nmake an informed decision regarding the
representati on.

34. By letter dated February 4, 1997, [F] advised
Respondent that he had her case for nearly six years, that she gave
her deposition three years ago, and that she wanted Respondent to
settl e her case as soon as possible.

35. By letter dated March 5, 1997, [J], Respondent's
secretary, advised [F] that Respondent had received her letter and
that he would |i ke her to nmake an appointnment to cone in and speak
with himregarding the matter.

36. On or about April 17, 1997, [F] net with Respondent
who, for the first tinme, informed her of his actions and the fact
t hat her case was over and she had | ost.

37. By certified letter dated Cctober 8, 1997, received

by Respondent's agent on October 16, 1997, [F], inter alia,

requested Respondent to send her a copy of her file as soon as
possi bl e.

Facts Relating to Respondent's Prior D scipline,
Legal Practice and O fice Procedures




38. Respondent has a prior disciplinary history
consisting of two Informal Adnonitions and two Private Reprinmands.

39. Respondent presented the testinony of several
menbers of the Bar, who testified, in substance, that Respondent
has a good reputation as a skilled and effective advocate, and that
he often takes on difficult cases or cases where the client m ght
have difficulty obtaining representation.

40. Many of the sanme w tnesses who testified as to
Respondent's skill and effectiveness as an advocate also testified
as to his office procedures, both before and after the filing of
the Petitions in this matter. Petitioner also elicited testinony,
on cross-exam nation, as to Respondent's office procedures. Prior
to the filing of these Petitions, Respondent failed to manage his
office and legal practice in an orderly and professional manner.
Tel ephone calls fromclients were often not returned; there were no
intake procedures for the evaluation and acceptance of new
engagenents; there was no docket control system to assure that
court filings would be nade on an orderly basis. The total failure
to maintain proper internal controls contributed to Respondent's
failure to communicate with and diligently represent his clients in

the matters that are the subject of the two Petitions under review.



41. Respondent, in his own testinony, professes to
recogni ze the | ack of professional office procedures and failure of
internal controls that marked his office nmanagenent and | egal
practice prior to the conmmencenent of these proceedings. Peti -
tioner does recognize the failure of his past office managenent
practices and the need to nmaintain professional office practices
and internal controls if he is to practice in conpliance with the
Rul es of Professional Conduct.

42. Respondent has retained the Honorable [K], fornmerly
Chi ef Judge for the [ ] District of Pennsylvania, to serve as a
practice nonitor, and Judge [K] has accepted this engagenent.

43. I n or about Septenber 1997, Respondent's son, [L],
j oi ned Respondent's |aw practice. [L] has an undergraduate degree
fromthe [ ] School of the University of [ ], concentrating in
Managenment I nformation Systens. Under [L's] supervision
Respondent's | aw office has installed various conputer systens and
instituted internal controls, including engagenent eval uati on and
i ntake procedures, docket nonitoring and control systens, and
t el ephone nessage tickler systens. These internal control systens
reflect a significant inprovenent over the total |ack of controls

that existed prior to 1997.

L1l CONCLUSI ONS COF LAW

By his conduct as set forth above, Respondent vi ol ated

the follow ng Rul es of Professional Conduct:



1. RPC 1.3 - A lawyer shall act with reason-
able diligence and pronptness in repre-
senting a client.

2. RPC 1.4(a) - A lawyer shall keep a client
informed about the status of a matter and
pronptly conply with reasonabl e requests
for information.

3. RPC 1.4(b) - A lawer shall explain a
matter to the extent necessary to permt

the client to nmake informed decisions
regardi ng the representation.

I V. DI SCUSSI ON

This matter is before the Board upon consolidated
Petitions for D scipline charging Respondent with violations of the
Rul es of Professional Conduct arising from Respondent’s alleged
negl ect of client affairs, failure to communicate with clients,
failure to explain matters to clients, and failure to respond to
court orders and requests fromthe court. The parties submtted a
joint stipulation into evidence at the hearing, wherein Respondent
agreed that he violated at | east one professional conduct rule.

Based on the stipulated facts and the testinony elicited
at the hearing fromRespondent and [A], it is clear that Respondent
failed to keep his clients adequately inforned about the status of
their matters and failed to explain the matters to themin a nmanner
sufficient to allow them to nmake informed decisions about the
representation. The record evidences |long periods of tinme when
there was no communication with the clients and the clients were

not pronptly infornmed about significant events, including adverse
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court rulings. The evidence shows that Respondent violated Rul es
1.4(a) and 1.4(Db).

The record is equally clear that Respondent failed to act
diligently and pronptly in representing his clients, in violation
of Rule 1.3. Respondent stipulated that in the [A] matter he did
not provide defendants with his client’s portion of the pretrial
order and did not communi cate her factual or |egal position in the
requi red disclosure statenent. Respondent did not file a response
to a summary judgnent notion and failed to advise his client that
the notion had even been fil ed. In the [F] matter, Respondent
failed to answer interrogatories.

Respondent was charged in the [A] matter with engaging in
conduct prejudicial to the admnistration of justice, in violation
of Rule 8.4(d). The Hearing Conmttee concluded that Respondent
did not violate this rule. After exam nation of the record, the
Board is in agreenment with the Conmttee’s concl usion. Respondent
failed to serve on the defendants a disclosure statement and a
proposed pretrial order. This failure did not inpact the court’s
ability to adjudicate the case and did not interfere with the
adm ni stration of justice; therefore, it does not rise to the |evel
of a violation of 8.4(d).

Havi ng concl uded that Respondent violated Rules 1.3,
1.4(a), and 1.4(b), the Board nust determ ne an appropriate
sanction to address these violations. |In doing so the Board nust

consi der any aggravating or mtigating circunstances present.
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Al of the witnesses who testified spoke to Respondent’s
hi gh | evel of |egal acunen, his outstanding courtroomskills, and
his willingness to take cases rejected by other attorneys. A
uniformthene in the testinony was the fact that although Respon-
dent is an excellent |awer, he is a very disorganized |awer.
Respondent testified that his practice violations arose in part
fromhis disorgani zed office procedures, which by the accounts of
all who testified were chaotic at best. By proffering this
expl anati on Respondent does not seek to justify his actions, but
i nstead wi shes the Board to understand the nature of his practice
in the 1990s. Prior to 1997, Respondent was unable to nmanage his
office and legal practice in an orderly manner. Tel ephone calls
fromclients were often not returned due to an i nadequate system of
messaging in the office; there were no intake procedures for the
eval uati on and acceptance of new cases; and there was no docket
control system to assure that court filings would be made on a
timely basis. The physical condition of the office contributed to
the problens, as boxes and files were stacked in any avail able
space, including hallways.

Respondent has a history of discipline for simlar
infractions of the ethical rules. He received |Informal Adnonitions
in 1991 and 1992. He received two Private Reprimands in 1993.
Wiile it mght appear fromthis history and the current proceedi ngs
that Respondent did not take to heart the seriousness of the
di scipline he received in the early 1990's, the instant record

evi dences a sea change in the way Respondent now practices law. In
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1997, Respondent’s son, [L], joined the firmand instituted, in an
i ncrenental fashion, changes in the way the firmwas managed. This
i ncluded changes to the physical appearance of the office and
changes to daily operating procedures, such as taking and
di stributing tel ephone nessages and nmanagi ng client appoi ntnents.
The younger [L] reviewed and organi zed the files and devel oped case
selection criteria for prospective new cases. Responsibility for
specific cases is now delegated to the various attorneys in the
office and is no longer limted to Respondent, as was the case in
t he past.

To further denonstrate Respondent’s desire to change his
practice habits, he asked the Honorable [K], fornmer Chief Judge of
the United States District Court for the [ ] District of
Pennsyl vania, to serve as his practice nonitor. Judge [K] agreed
to do so. At the hearing, Respondent showed renorse for the
probl ens he caused his clients and recognition of the absol ute need
to change the way he practices law. His willingness to change is
anply supported by the record.

The Hearing Conmttee recomended a Public Censure and
probation for three years. The Committee cane to this conclusion
after weighing the severity of the m sconduct, Respondent’s prior
di scipline, the positive changes in the way Respondent’s law firm
i s managed, Respondent’s stellar reputation as an attorney, and
Judge [K s] agreenment to nonitor Respondent’s practice. Review of

the record affirnms that this recommendation is appropriate.
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The Board recommends that Respondent receive a Public
Censure and three years of probation with the Honorable [K] serving

as practice nonitor.

V. RECOMVENDATI ON

The Di sciplinary Board of the Supreme Court of Pennsyl -
vani a recommends that the Respondent, [ ], receive a Public Censure
fromthe Supreme Court of Pennsyl vani a.

It is further reconmmended that Respondent be placed on
probation for a period of three (3) years. The Honorable [K] shal
be appointed as the practice nonitor. Judge [K] shall do the
following during the period of Respondent’s probation:

1. Periodi cal | y exam ne the Respondent’s | aw
office organization and procedures to
ensure that the Respondent is maintaining
an acceptable tickler system filing
system and other adm nistrative aspects
of the Respondent’s practice;

2. Meet with the Respondent at |east nonthly
to exam ne Respondent’s progress towards
satisfactory and tinely conpletion of
clients’ legal matters and regular client
cont act ;

3. File quarterly witten reports on a Board
approved formwi th the Executive D rector
and Secretary of the D sciplinary Board
of the Suprene Court of Pennsylvania; and

4. Shall inmrediately report to the Executive
Director and Secretary of the Board any
viol ati ons of the Respondent of the terns
and conditions of probation.

14



It is further recormended that the expenses incurred in

the investigation and prosecution of this matter are to be paid by

t he Respondent.

Dat e:

Decenber 22, 2000

Respectful 'y subm tted,

THE DI SCI PLI NARY BOARD OF THE
SUPREME COURT OF PENNSYLVANI A

By:
WIlliam R Caroselli, Menber
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PER CURI AM

AND NOW this 26" day of February, 2001, upon
consi deration of the Report and Recommendations of the D sciplinary
Board of the Suprenme Court of Pennsyl vani a dated Decenber 22, 2000,
it is hereby

ORDERED t hat [ Respondent] be subjected to PUBLI C CENSURE
by the Suprene Court.

It is further ORDERED that Respondent be placed on
probation for a period of three (3) years. The Honorable [K] is
her eby appoi nted as Respondent’s practice nonitor. Judge [K] shal
do the followi ng during the period of Respondent’s probation:

(a) Periodically exam ne the Respondent’s | aw

office organization and procedures to
ensure that Respondent is mmintaining an
acceptabl e tickler system filing system
and other admnistrative aspects of
Respondent’s practi ce;

(b) Meet with Respondent at |east nonthly to
exam ne Respondent’s progress towards
satisfactory and tinely conpletion of
clients’ legal matters and regular client
cont act ;

(c) File quarterly witten reports on a Board
approved formwi th the Executive D rector
and Secretary of the D sciplinary Board
of the Suprene Court of Pennsylvania; and

(d) Imediately report to the Executive
Director and Secretary of the Board any
viol ati ons of the Respondent of the terns
and conditions of probation.

It is further ORDERED t hat Respondent shall pay costs to

the Disciplinary Board pursuant to Rule 208(g), Pa.R D. E
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