IN THE SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL, : No. 1974 Disciplinary Docket No. 3
Petitioner :
No. 68 DB 2013
V. :
. Aftorney Registration No. 4072
STEVEN M. LIPSCHUTZ,

Respondent  (Philadelphia)
ORDRER

PER CURIAM:

AND NOW, this 24" day of October, 2013, upon consideration of the
Recommendation of the Three-Member Pane! of the Disciplinary Board dated August
15, 2013, the Joint Petition in Support of Discipline on Consent is hereby granted
pursuant to Rule 215(g), Pa.R.D.E., and it is

ORDERED that Steven M. Lipschutz be subjected to public censure by the

Supreme Court.

A True COﬂI Patricia Nicola
As Of 10/24/2013

f ok - TOLT 6 R B
Supreme Court of Pernsylvania



BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY COUNSEL,

Petitioner
: No. 68 DB 2013
V. :
: Atty. Reg. No. 4072
STEVEN M. LIPSCHUTZ, :
Respondent : (Philadelphia)

JOINT PETITION IN SUPPORT OF DISCIPLINE
ON CONSENT UNDER Pa.R.D.E. 215(d)

Petitioner, foice of Digciplinary Counsel (“ODC”), by
Paul J. Killion, Chief Disciplinary Counsel, and Harriet R.
Brumberyg, Disciplinary Counsel, and Respondent, Steven M.
Lipschutz, Esquire, and Respondent’s attorney, James C.
Schwartzman, Esquire, file this Joint Petition In Support
of Discipline on Consent under Pennsylvania Rule of
Disciplinary Enforcement (*“Pa.R.D.E.") 215(d), and
respectfully represent that:

I. BACKGROUND

1. Petitioner, whose principal office is located at
Pennsylvania Judicial Center, Suite 2700, 601 Commonwealth
Avenpe, .0, Box 62485, Harrisburg, Pennsylvania, is
investéd, pursuant to Pa.R.D.E. 207, with the power and
duty to investigate all matters involving alleged

misconduct of an attorney admitted to practice law
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in the Commonwealth of Pennsylvania and to prosecute all
disciplinary proceedings brought in accordance with the
various provisicng of said Rules of Digeiplinary
Enforcement,

2.  Respondent, Steven M. Lipschutz, was admitted to
the practice of law on November 16, 1964,

3. Attorney registration racords state that
Respondent maintaing an office for the practice of law at
1800 JFK Boulevard, 5™ mloor, Philadelphia, PA 19103,

4. Pursuant co Pa,R.D.E. 201(a) (1), Regpondent is
subject to the digeiplinary jurisdiction of the
Disciplinary Board of the Supreme Court of Pennsylvania.

II. FACTUAL ADMISSIONS AND VIOLATIONS OF RULES OF
PROFESSIONAL CONDUCT

Charge: Improper Solicitation

5, At all relevant times, Regpondent wag the
principal of Steven M. Lipschutz & Associates.,

6. PCH Consulting {PCH) was an independent, non-
lawyer, business entity that offered marketing services for
doctors and medical providers,

7. PCH alsoc solicited legal services for lawyers.

8. PCH employed Paul C. Hopkins, John Bradford, Mike
Winn, and Brendan Colline to solicit legal sexvices for

lawyers.



5. PCE was employed or retained by or was asscciated
with Respondent.

10. Under Pennsylvania Rule of Professional Conduct
(RPC)  7.3{(a), it is misconduct for an attorney or an
intermediary to solicit the attorney’s employment from a
prospective client by telephone or through in-person
gontact,

a. Solicitation occurs when the attorney or
intermediary initiates a verbal exchanges
about employing an attorney.

11. Respondent knew that soliciting professional
employment in person ox by telephone through an
intermediary was prohibited by the Rules of Professionsl
Conduct.

12, From on or about December 2008 through aAugust 2,
2010, mnot less than 1,103 persons in the Philadelphia
Metropolitan area were inveolved in personal injury
accideﬁts.

13. From on or about December 31, 2008, to on or
about August 11, 2010, PCH employees called on the
telephone no less than 1,103 persons involved in personal
injury accidents.

14. From time to time, the PCH employees;



a. visited the homes of the 1,103 persons
involved in the personal injury accidents;

L. gave the 1,103 persons involved in personal
injury accidents a copy of Respondent’s

contingent fee agreement; and

c. had the 1,103 persons involved in personal
injury accidents sign Regpondent ‘s
contingent fee agreemant retaining

Respondent ag their attorney in thelr
personal injury matter.

15. Respondent had no family, close personal, or
prior professional relationship with the 1,103 accident
victime that PCH employees solicited.

16. A significant motive for PCH employees to golicit
the accident victims was for Reppondent’s personal
pecuniary gain,

17. Respondent’s agents solicited  the persong
involved in perscnal injury accidents in violation of RPC
7.3(a}),

18, From at least January 2, 2009, through August 2,
2010, PCH sgent Respondent invoices for signing up 1,103
persons involved in personal injury accidents.

19. PCH charged Respondent between $55 and $110 for

ite “sign up” services,



20. Many of the PCH invoices stated that they were
for “sign up? services,

21. From time to time, Respondent would send PCH a
check for its “sign up” services.

22, Frem January 15, 2009, to August 13, 2010,
Respondent paid PCE a total of $117,245 to “sign up” the
1,103 persons involved in personal injury accidents.

23. If this mwatter were to proceed to a hearing,
Respondent‘s position would be:

a. Doctors and medical providers paid PCH to
markét their medical services to accident
victims;

b. Respendent knew * that PCH ewmployees were
having telephone and in-person contact with
gecident victime;

c, Respondent had instructed PCH employees that
when having telephone and in-person ¢ontact
with accident vickbimg, to provide
Regpondent’s name, contact information, and
contingent fee agreement only after an
accident victim asked the PCH employee for a

recommendation of a lawyer;



d, Regpondent was unaware that PCH employees
were initiating conversationsz with accident
victims about employing a lawyer; and

e, had Respondent known that PCH employees were
engaged in in-person solicitation  of
potential clientg, he would not  have
congented tw. having PCH employees provide
Respondent’s name, coontact information anrd
contingent fee agreement.

24. As a partner or lawyer who possesses comparable
managerial authority in the law Ffirm of Steven M.
Lipschutz, P.C., Regpondent failed to make reasonable
efforts to ensure that Respondent’s firm had in effect
measures giving reasonable agssurance that the conduct of
nonlawyers employed by, retained by, or associated with
Respondent was compatible with the professional obligations
of a lawyer.

5. PCH employees operated with no supervisory
oversight and control by a lawyer or Respondent.

26. Respondent or a lawyer-designee did not meet or
communicate with PCH prineipals and employees on a regular
basig to ascertain that they were complying with the

regquirements of RPC 7.3(a).



27. Respondent should have known that PCH employees
were not complying with the restrictions of RPC 7.3 (a).

28. Respondent’s conduct was willfully blind,

29. By Regpondent’s paying all of PCH's invoices
without scrutinizing the process that generated the
invoices, Respondent ratified PCH's improper conduct.

30. Respondent‘s state of mind in paying PCH 117,245
for ita “sign up” services was not less than reckless,

31. On July 20, 2010, Me, Charlotte J. Mears filed a
complaint against Respondent with ODC.

. Mg, Mears’ complaint exemplifies the
relationghip between PCH and Respondent.

32. On April 7, 2010, Mg, Mears was involved in an
automobile accident,

33. On April 28, 2010, PCH employees Mike Winn aﬁd
John Bradford made xepeated telephone calls to Ms, Mears
regarding her automobile accident matter, during which
times Messrs. Winn and Bradford informed Ms. Mears that
they could help her to obtain medical and legal agsistance.

34. Mser. Winn’s and Bradford’'s offer to assist Ms.
Mears with obtaining Respondent’s legal services was a
solicitation in violation of RPC 7.3(a).

35. Respondent had no family or prior profesgsional

"relationship with Me. Mears.



36. On April 28, 2010, PCH emplovee Brendan Collins
went to Ms. Mears’ house,
37. During Mr. Collins’ meeting with Ms. Mears, Mr.
Colline presented Mg. Mears with:
a. a wricten contingent fee agreement for
Respondent ‘s Jaw firm to handle her personal
Clndury matter;
b. a letter from Respondent instructing Ms.
Mears to refer all «calls and letters
regarding her case to RéSpondent;'
c, an Authorization for Disclosure of Protected
Health Insurance Information; and
d. a Verification stating that: “he/she is the
plaintiff in the foregoing matters, duly
authorized to wmake thie verification and
contends that the statement [sic] contained
in the foregoing pleading are true and
correct to the best of his/her knowledge,
information and belief.” (emphasis added)
38, Ms. Mears signed the following documents and
dated them April 2%, 2010:
a. Verification;
b. Authorization for Disclosure .of Protected

Health Information; and



a. Contingent Fee Agreement.

35, Prior to Mr. Colling’ presenting to Ms. Mears the
documents deecribed in the two preceding paragraphg, Ms,
Mears had mever requested the assistance of a lawyer.

40. Respondent’s agente solicited . Ms. Mears in
violation of Rule of Professional Conduct 7.3 (a).

41. Ms. Mears eigned and dated the vVerification
without having firet reviewed the purported pleading she
wag verifying to be true.

a. By Respondent’s giving PCH employees a
Verification for a client to sign, without
first providing the client with a pleading
to review, Resgpondent engaged in conduct
involving deceit and migrepresentation
through the acts of the PCH employees.

42. On April 30, 2010, PCH sent Respondent an invoice
for having “signed up” Ms. Mears.

43. On May 7, 2010, Respondent paid PCH’'s invoice.

44. By his conduct as alleged in paragraphs & through
43 above, Respondent violated the following Rules of
Professional Conductk:

a. RREC 6.3(a), whichﬁstates that with reaspect to
a nonlawyer employed or vetained by or

aseociated with a lawyer: a partner and a



lawyer whe individually or together with

other lawyers possesses comparable managerial -
authority in a law firm shall make reagonable

efforts to ensure that the firm has in effect

measures giving reasonable assurance that the

person's conduct ig compatible with the

professional obligations of the lawyer;

RPC 7.3(a), which states that a lawyer shall

not. sgoligit in-person or by intermediary

professional employment from a prospective

¢lient with whom the lawyer has no family or

prior professional relationship when a
significant motive for the lawyer's doing so

is the lawyer's pecuniary gain, unless the

person contacted is a lawyer or has a

family, closge | pexrsonal, or prior
professional relationship with the lawyer.

The term ‘“solicit" includes contact ine-
person, by telephone or by real-time
electronic communication, but, gubject to
the requirements of Rule 7.1 and Rule
7.3(b), does not #nclude written
communications, which may include targeted,

direct mail agvertisements;

10



RPC 7.7(a), which states that a lawyer shall
riot accept referrals from a lawver referral
service if the service engaged in
communicatibn with the public or direct
contact with prospective clients in a manner
that would viclate the Rules of Professional
Conduct if the communication or contact were
made by the lawyer:

RPC 8.4 (ay}, which gatates that it is
professional misconduct for a lawyer to
violate or attempt to violate the Rules of
Profesgional Conduct, knowingly assist or
induce another to do so, or do sgo through
the acts of another; and

RPC  B.4(c}, which states that it la
professional misconduct for a lawyer to
engage in  conduct  involving dishonesgty,

fraud, deceit or misrepresentation.

11



IIX. JOINT RECOMMENDATION FOR DISCIPLINE

45'. Petitioner and Respondent jointly recommend that
the appropriate digcipline for Respondent's‘ adimitted
misconduct is a Public Censure.

46. Respondent hereby consents to the discipline
being imposed by the Supreme Court of Penngylvania.
At:tac.:hed te this Petition 1s Respondent's executed
Affidavit reguired by PFPa.R.D.E. 215{(d), stat'ing that he
congents teo the recommended digeipline and including the
mandatory acknowledgements contained in Pa.R.D.E. 215(d) (1)
through (4).

47. Petitioner and Respondent respectfully submit
that there are the following mitigating factors:

a, Respondent has no discipline of record in 48
years of practicing law; and

b. Respondent fully ccoperated with ODC'g
investigation and voluntarily provided the
voluminous documents requested by ODC.

48. Attorneys engaged in the improper solicitation of
clients have received a range of discipline spanning from
private discipline to a five-year suspension. Relevant
factors to be conasidered in determining the quantum of
discipline to be imposed include an attorney's direct

involvement in the eolicitation, commigsion of wrongdoing

12



in addition to the improper solicitation, and cooperation
with the disciplinary authority's investigation of the
improper solicitation,

In a reciprocal discipline case, the Pennsylvania
Supreme Court imposed a three-month suspension on an
attorney who engaged in telephone and in-person
solicitation. Matter of Clark W. Pease, 695 Disc. Dkt. Vo,
3 (Pa. 8.Ct. Order 10/11/2001). Pease would obt-ain the
name and contact information of accident victime from a tow
truck driver, Thereafter, Pease would telephone the
accident victims, mention that the tow truck operator had
provided Pease with the victims' contact information, and
get up an appointment to have the accident victims glgn a
retainer agreement. Peage would then pay the tow truck
operator shortly after an accident wvictim signed the
retainer agreement. In addition, Pease loaned money to one
of the clients referred by the tow truck driver. The New
Jersey Supreme Court had imposed a three-month sugpension
ag original discipline. In the Matter of Clark Pease, an
Attorney at Law, 167 N.J. 597, 772 A.2d4 913 f2001) .

See also Office of Disciplinary Counsel v. Joseph D.
Lenpto, No., 5 DB 2013, D.Bd. Rpt. 4/23/2013 (8.Ct. Order
7/17/2013) {(Diecipline on Consent) (Lento received a one-

year suspensicn followed by one year of probation with a

12



practice monitor for offering to pay a Philadelphia
Criminal Justice Center employee to solicit pdtential
cliente for his law firm and for offering other court
employees a “mutually beneficial busginess relationship” for
providing contact information of potential clients); In re
Harry J. Qxman, 437 A.2d4 1169 {Pa, 1981) (Oxman received an
eighteen-month suspension for soliciting clients through a
paid “investigatoxr® enployee, filing contingent fee
agreements with the court that falsified referral sources
in an effort to conceal his unethical solicitations, and
counseling and requesting clients and former clients to
testify falsely before the investigating jJjudge of the
Special Judicial Investigation tasked with investigating
unethical solicitation practices by attorneys),
reilnstatement grantéd, 28 Pa. D.&C.3d 40 (1983); In re
Ralph 8. Levitan, 437 A.2d 1169 (Pa. 1981) (companion case
with Oxman; one-year suspension impeosed) ; and In re Norman
Shigon, 329 A.2d 235 (Pa. 1974) (Shigon was sugspended for
five vyears for engaging in unethical sclicitation
practices, impeding the $pecial Judicial Investigation,
knowingly submitting inflated medical claims, and filing of
falge retainer agreements with the court), reinstatement

granted, 23 Pa. D.&C.3d 259 (1982),

14



49. The misconduct of the attorneys in Shigon,
Levitan, and Oxman, which in addition to the use of
runnerg, invelved the reprehensible conduct of attempting
to suborn perjury and the knowing filing of false documents
with the ceourt, is profoundly wmore serious than the
misconduct of Resgpondent. Furthermore, Regpondent’s
cooperation with ODC‘s investigation dinto the wuse of
runners stands in sharp contrast to the conduct of Shigon,
Levitan, and Oxman, who affirmatively impeded the
government’s investigation into the uge of runners;

Lento, unlike Shigon, Oxman, and Levitan, cooperated
with investigations into improper solicitation. Yet
Lento’s conduct of attempting to corrupt court employees by
offering to pay them to solicit or to assist him in
goliciting potential c¢lients is more serious misconduct
than Respondent’s employment of a businese entity to
solicit potential clients. In addition, Lento’s wisconduct
burdened the efficient operation of the Criminal Justice
Center, and the court eystem’s investigation into the
lmproper solicitation consumed the limited resources of the
First Judicial District.

The misconduct of the attorney in Pease is also more
gerious than the misconduct of Respondent. In Peasge, the

tow truck driver simply presented the names and contact

15



information of accident wvictims to Pease. Thereafter,
Pease made the personal cholce to directly soliecit
potential clients. In contrast to Respondent, Pease called.
each of the accident victims, met with the wvictimeg elther
at his office cor their home, and presented the victims with
his fee agreement. The direct evidence clearly established
that Pease had actual knowledge of improper golicitation,
88 Pease himself was doing the soliciting. Pease’s
personal involvement with his cliente extended to loaning
meney for “necessary living expenses” to one of.; the
accldent victims.

Admittedly, the amount of money Respondent paid to
PCH, the number of accident victimsr PCH contacted, and the
length of time the PCH runners were employed is not
insignificant. Nonetheless, the weighty mitigating factors
of Respondent’s extensive cooperation in ODC’a exhaustive
investigation, Respondent’s unblemished disciplinary record
spanning nearly five decades, and the absence of any
aggravating factors tilp the balance away from imposing a
period of suspension.

50. Upon consideration of applicable precedent as
well as Respondent’s not personally soliciting potential
clients, Respondent’s not committing serious miseconduct in

addition teo hie employment of an intermediary to solicit

16



potential clients, and  Regpondent’s  claim that he
ingtructed PCH not to provide accident victims with hig
contact information until the accident victim asked for a
lawyer, a Public Censure would be the appropriate quantum
of discipline in this matter. The humbling experience cof
Respondent standing before the Pennsylvania Supreme Court
with an audience of R@spondent'slpeera should be sufficient
punishment for Resgpondent‘s migconduct and a deterrent to
other attorneys who may be tempted to improperly pursue
potential clients.

WHEREFORE, Petitioner and Respondent respectfully

reguest that:

a, Pursuant to Pa.R.D.E. 215(e) and 215{g), the
three-member panel of the Disciplinary Board
review and approve the Joint Petition in Support
of Discipline on Consent and file its
recommendation  with the Supreme  Court of
Penneylvania recommending that the Supreme Court
énter an Order that Respondent receive a Public
Censure; and

b, Pursuant te Pa.R.D.E. 215(i}, the three-member
panel of the Disciplinary Board enter an Order
for Respondent to pay the Nnecegsary expenses

incurred in the investigation and prosecution of

17



this matter as a condition to the grant of the

Petition,

and that all expenses be paid by

Respondent before the iwposition of discipline

under Pa.R.D.E. 215(g),

7135 5013

Date

Respectfully and jointly submitted,
OFFICE QF DISCIPLINARY COUNSEL

FAUL J, KILLION
CHIEF DISCIPLINARY COUNSEL

By F{‘—‘J m\/\ddﬁw D

Harriet R. Brumberg, Egghirc
Digciplinary Counsel

. (-

teven M, Lipschut sguire

Respondent
KQMT

e C. Schwartzman, Exgyire
pondent’s Counsel
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BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COQURT OF PENNSYLVANIA

QFFICE OF DISCIPLINARY COUNSEL,

Petitioner
No, 68 DB 2013
v, :
: Atty. Reg. No. 4072
STEVEN M. LIPSCHUTZ, :
Respondent : (Philadelphia)
VERIFICATION

The statements contained in the foregoing

Petition In Support Of Discipline On Consent

Joint

Under

Pa.R.D.E. 215(d) are true and correct to the best of our

knowledge, information and belief and are made gubiject to

the penalties of 18 Pa.C.3. §4904, relating to unsworn

falsification to authorities,

Taslaoi3 By a s K(BM D

Date Harriet R. Brumberg, B hﬁlre

Digeiplinary Counsel

Gholn L o (oo

Datle Sieven M. Lipschutz, Esqulr
Respondent
1/30/13 WCZ
Datle iy Jam g C. Schwartzman, Esqdire

ondent 8 Counsel



BEFORE THE DISCIPLINARY BOARD OF THE
SUPREME COURT OF PENNSYLVANIA

OFFICE OF DISCIPLINARY CQUNSEL,

Petitioner
No. 68 DB 2013
V. :
Atty. Reg. No. 4072
STEVEN M, LIPSCHUTZ, :
Regpondent : (Philadelphia)

AFFIDAVIT UNDER RULE 215(d), Pa.R.D.E.

Respondent, Steven M. Lipschutz, Esquire, hereby
states that he consents to the imposition of a Public
Cengsure, as jJjointly recommended by Petitioner, Office of
Digciplinary Counsel (ODC), and Respondent in the Joint
Petition in Support of Discipline on Consent, and further
states that:

1. His consent is freely and voluntarily rendered;
he is not being subjected to coercion or duress; he is
fully aware of the implications of submitting the consent;
and he has consulted with James C. Schwartzman, Esquire, in
connection with the decision to consgent to discipline;

2, He 1is aware that there is presently pending a
formal proceeding involving allegations that he has been
guilty of misconduct as set forth in the Joint Petition.

3. He acknowledges that the material facts set forth

in the Joint Petition are true; and



4, He consents because he knows that if the charges

pending against him continue to be prosecuted

pending proceediny, he could not successfully

againgt them,

in the

defend

espondent

)zéeveﬁ. Lipgchutz, Esqﬁi&e

Sworn to and subscribed

before me thig M

day of ju/q , 2013.

Not ary Publ i Cy SO EVTSALTH OF F“ZQ_MM@W;VA‘M A
NOTARIAL SEAL
THOMAS J. BOOSE, Netary Public
Bristol Twp., Bucka Coun
My Commimission Expires May 21, 2017




