
J-A30027-12 

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.O.P. 65.37 

SEAN M. SMITH   IN THE SUPERIOR COURT OF 
PENNSYLVANIA    

 Appellant    
   

v.   
   
ALLSTATE INSURANCE COMPANY   
   
 Appellee   No. 866 MDA 2012 

 

Appeal from the Judgment Entered June 26, 2012 
In the Court of Common Pleas of York County 

Civil Division at No(s): 2009-SU-00385-01 
 

BEFORE: SHOGAN, J., LAZARUS, J., and OTT, J. 

MEMORANDUM BY LAZARUS, J.                             Filed: January 28, 2013  

 Sean M. Smith (“Smith”) appeals from the order entered in the Court 

of Common Pleas of York County.  After our review, we affirm on the opinion 

authored by the Honorable Clarence N. Patterson, Jr.,1 dated May 24, 2011, 

issued in support of the order granting summary judgment in favor of 

Allstate Insurance Company (“Allstate”).   

 On August 16, 2003, Smith was injured in a car accident while driving 

a vehicle insured by Allstate.  Smith’s injuries included cervical strain/sprain, 

lumbosacral sprain/strain, muscular injury, somatic dysfunction of thoracic 

and lumbar spine, herniated disc L5-S1, and aggravation of degenerative 

____________________________________________ 

1 We note that Judge Patterson is now deceased.   



J-A30027-12 

- 2 - 

disc disease.  Smith underwent lumbar surgery in July 2005.  He submitted 

bills to Allstate for treatment in 2006 and 2007; Allstate paid those claims. 

 In 2008, Smith submitted claims to Allstate for first-party medical 

benefits for treatment he had begun in January 2008.  Allstate submitted the 

claims to a peer review organization (PRO), pursuant to section 1797 of the 

Motor Vehicle Financial Responsibility Law (MVFRL), 75 Pa.C.S.A. § 1797.  

See Terminato v. Pennsylvania Nat. Ins. Co., 645 A.2d 1287 (Pa. 1994) 

(peer review process under MVFRL is mechanism through which insurer may 

seek professional assessment of reasonableness and necessity of medical 

treatment in order to independently determine whether claim should be paid 

or denied; it assists insurers in making informed decision regarding medical 

claim by mandating review by medical professional when claim is challenged 

by insurer).  After his review, Dr. Timothy Fiorillo concluded that the 2008 

treatments were neither medically necessary nor reasonable.  Smith sought 

reconsideration of Dr. Fiorillo’s conclusions, and Allstate obtained a second 

review by Dr. Mary Ann Karp.  Dr. Karp noted in her history that Smith 

reported his pain was much improved post-surgery, that on 10/18/05 he 

reported minimal pain, and that at his follow up visit on 7/11/06 “he 

reported only minimal back symptoms, . . . was off all medications and was 

reportedly very active including biking up to 100 miles at a time.”  Opinion, 

Mary Ann Karp, D.O., 8/19/2008, at 2-3.  Dr. Karp further noted that at his 

7/26/07 visit “he complained of increased back pain after he jammed his 

back at the beach.”  Id. at 3.   Dr. Karp’s analysis and conclusion states: 
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Based on the records reviewed, it is my professional opinion that 
the medical treatment rendered to Sean Smith was both 
reasonable and necessary. He reached maximum medical 
improvement as of 10/18/05 after which time he was able to 
stop his pain medications and he complained of minimal pain.  
His pain status was stable until he injured himself again, which 
prompted his 7/26/07 visit at Greensprings Family Practice.    

Id. (emphasis added).  Based on the physicians’ conclusions, Allstate denied 

payment.    

Smith filed a complaint against Allstate on January 29, 2009, and he 

filed an amended complaint on March 17, 2009.  In his amended complaint, 

Smith alleged breach of contract (count I), failure to pay first party benefits 

pursuant to the MVFRL (count II), and statutory bad faith (count III).  

Allstate moved for partial summary judgment as to counts II and III2, which 

the trial court granted.  Smith filed this appeal.  He now raises the following 

claims for our review: 

1. Whether the trial court abused its discretion or committed an 
error of law when it said there were no genuine issues of 
material fact as to whether Allstate acted reasonably when: 

a. it requested a PRO without reasonable foundation; 

b. it was not a proper PRO due to the focus on causation 
and maximum medical improvement; 

c. not paying medical bills after Dr. Karp said the medical 
treatment was both reasonable and necessary; and 

d. not keeping the primary medical provider, Dr. Palmer, 
informed. 

____________________________________________ 

2 Smith’s breach of contract claim went to trial.  The jury returned a verdict 
in favor of Allstate.  Verdict Slip, 3/6/2012.   
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2. Whether the trial court abused its discretion or committed an 
error of law when it decided that the Defendant was entitled 
to judgment on the issues of substantive law when: 

a. the order of July 23, 2009 states the Defendant did not 
properly follow the PRO process [which] was the law of 
the case that could not be overturned; 

b. the court said costs incurred in the treatment of a pre-
existing medical condition do not consist reasonably 
necessary and medically appropriate bills under PRO.   

c. the court said costs incurred in the treatment of an 
intervening and/or superseding medical condition do not 
constitute reasonably necessary and medically 
appropriate bills under PRO. 

In his opinion, Judge Patterson correctly determined that Smith failed 

to produce evidence that Allstate had no reasonable basis for its decision to 

deny the payment for first-party benefits and, therefore, that Smith had no 

basis for a statutory bad faith claim.  See Terletsky v. Prudential 

Property & Cas. Ins. Co., 649 A.2d 680, 688 (Pa. Super. 1994) (in order 

to prevail on statutory bad faith claim, plaintiff must show “defendant did 

not have a reasonable basis for denying benefits under the policy and that 

defendant knew or recklessly disregarded its lack of reasonable basis in 

denying the claim.”).  As Judge Patterson stated, “[a]n objective reading of 

Dr. Karp’s opinion, in context, reveals her rationale and her conclusion . . . 

that treatment on or after July 26, 2007 [was] not reasonably necessary or 

medically appropriate with respect to the 2003 motor vehicle accident.”  

Trial Court Opinion, 5/24/2011, at 17.  Judge Patterson properly reasoned, 

therefore, that since there was “no evidence that the Defendant’s failure to 
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pay the Plaintiff’s first party benefits was frivolous, unfounded or done for a 

dishonest purpose,” then “there exists no bad faith on the part of the 

Defendant.”   Id. at 21. 

 After reviewing the parties’ briefs, the record, and the relevant law, we 

find no error or abuse of discretion.  Pappas v. Asbel, 768 A.2d 1089, 1095 

(Pa. 2001), cert. denied, 536 U.S. 938, 122 S.Ct. 2618, 153 L.Ed.2d 802 

(2002).  Judge Patterson correctly dismissed Smith’s claims and his opinion 

properly disposes of those claims on appeal.  See Trial Court Opinion, 

5/24/2011, at 4-21.  Therefore, we rely upon Judge Patterson’s opinion to 

affirm the order dismissing counts II and III of Smith’s amended complaint.  

We instruct the parties to attach that decision in the event of further 

proceedings in this matter. 

 Order affirmed. 



 

          
   

   
 

 

    
   

 
 

 

    
    

      

    
       

  

            

    

 

 
 
 

  

 

            
         

   
           
            

  
             

    
             

            

  

 
 

 



 

           
          

    
           

          
           

              
         

             
           

            
             

   
             

              
 

      
                

                 
     
                

               
                 

    
         

               
   

     
               

     
          

     
         
        
           
             
            

        
               

      
          

 

 



 

              
          

      
               

             
    

           
              

            
        

            
  

              
      

            
           
    

              
            
   

              
          

       
              

          
          

              
         

       
           

            
        

            
          

           
           

           
   

 

 
 



  

          
              

             
    

               
               

   
            

     
           

          
        

                
          

           
        

              
            

              
           
      

            
            
             

  
           

              

    

           

           

            

              

 



 

  

  

               

            

             

           

           
 

           

               
     

         

             

          

            

               

              

               

            

   

              

              

       

 

 
 
 
 

   

 



 

 

            

              

              

                

            

     

          

              

                
 

    
               

 

             
  
  

            

             

               

            

      

            

             

 

  



 

 
 

              

              

            
  

           
            

        
            

               

               

             

             

              

             

                 

             

      

            

              

              

             

                

 

   
 

 
 

 
 
 



             

              

         
     

            
     

             

               

              

                

            

              

              

                

               

           

               

              

                

              
  

              

             

 



 

   

 

          

              

              

               

            

               
  

       

                  
            

   

           

             

             

             

   

            
           

          
           
          

           
          

 

             

            

 

   

 
 



            

     

         
       

              
           
             

             
           

             
         

             
          

  
           

   

               
         

       

                 
   

             

           

             

              

                  
                   

                   
                 
                    

                   
                  

          

 

 



                

              

             

                
     

         
  

              

              

               

         

              

            
 

              

          

           
          

          
           

   
           

 
           

      
             

 
          

  

 



 

  
 
 

 

  

          
 

            
    

           
    

          
   

  
            

               
               

                 
              

              
            
            

              
                

               
              

                
              
              

    
          

            
              

            
             

             
              

             
             

            
            

              
             
    

 

 
    



 

          
              

            
             

        
       

  
             

          
         

          
             

           
             
        

              
              
             

             
             

           
          

             
              

           
             

            
           

           
               

            
              

 
              

           
        

               
             

 



            

         

              

            

               

           

           

           

             
  

            
      

        

            

            

          

             

          

      

               
                   

               
                

           

 

 

      



  

  
           

    
              

         
         
           

     
            

        
         

          
       
       
       
        

        
        
        

        
       
       

        
       

         
           

          
           
            

 
           
           

         
          
          
            

  

 

 
  
 

 



 
              

                
                  
             

              
             

              
            

             
               

             
            
             

                 
              

               
             

            
              

             
          

                
              

            
            

                 
               

            
               
               

              
             
            

                
              

                 
                

         

 

 



                
           

              
               
              

              
            

              
               

                
               
              

              
              

            
             

      
    

             
            
              

             
            

           

              

              

           

           

            

              

           

 



            

           

       

         

            

            

           

                

              

              
    

            

             

              

               

      

             
              
            

             
    

 



  

           

              

            

          
           

             
        

              
            

     
       
          

         

             
             

             
             

             
             

   
              

            
         

           

             

           

               
               

 

 
  

  
 
 
  



   

           

              

         
    

          
  

           

               

              

             

           

      

              

            

             

             

            

                

                  

           

  

 

 



               

                 

           

          

              
   

            
       

     
             

                

           

           

       

 

             

               

                 

             

             

   

 

 
 
 

 
 
 
 



  

       
  

  

    

  

  
   

    

 

 


