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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT 1.0.P. 65.37

IN THE SUPERIOR COURT OF
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Appeal from the Judgment Entered June 26, 2012
In the Court of Common Pleas of York County
Civil Division at No(s): 2009-SU-00385-01

BEFORE: SHOGAN, J., LAZARUS, J., and OTT, J.
MEMORANDUM BY LAZARUS, J. Filed: January 28, 2013

Sean M. Smith (“Smith”) appeals from the order entered in the Court
of Common Pleas of York County. After our review, we affirm on the opinion
authored by the Honorable Clarence N. Patterson, Jr.,* dated May 24, 2011,
issued in support of the order granting summary judgment in favor of
Allstate Insurance Company (“Allstate”).

On August 16, 2003, Smith was injured in a car accident while driving
a vehicle insured by Allstate. Smith’s injuries included cervical strain/sprain,
lumbosacral sprain/strain, muscular injury, somatic dysfunction of thoracic

and lumbar spine, herniated disc L5-S1, and aggravation of degenerative

! We note that Judge Patterson is now deceased.
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disc disease. Smith underwent lumbar surgery in July 2005. He submitted
bills to Allstate for treatment in 2006 and 2007; Allstate paid those claims.

In 2008, Smith submitted claims to Allstate for first-party medical
benefits for treatment he had begun in January 2008. Allstate submitted the
claims to a peer review organization (PRO), pursuant to section 1797 of the
Motor Vehicle Financial Responsibility Law (MVFRL), 75 Pa.C.S.A. 8§ 1797.
See Terminato v. Pennsylvania Nat. Ins. Co., 645 A.2d 1287 (Pa. 1994)
(peer review process under MVFRL is mechanism through which insurer may
seek professional assessment of reasonableness and necessity of medical
treatment in order to independently determine whether claim should be paid
or denied; it assists insurers in making informed decision regarding medical
claim by mandating review by medical professional when claim is challenged
by insurer). After his review, Dr. Timothy Fiorillo concluded that the 2008
treatments were neither medically necessary nor reasonable. Smith sought
reconsideration of Dr. Fiorillo’s conclusions, and Allstate obtained a second
review by Dr. Mary Ann Karp. Dr. Karp noted in her history that Smith
reported his pain was much improved post-surgery, that on 10/18/05 he
reported minimal pain, and that at his follow up visit on 7/11/06 “he
reported only minimal back symptoms, . . . was off all medications and was
reportedly very active including biking up to 100 miles at a time.” Opinion,
Mary Ann Karp, D.O., 8/19/2008, at 2-3. Dr. Karp further noted that at his
7/26/07 visit “he complained of increased back pain after he jammed his

back at the beach.” 1d. at 3. Dr. Karp’s analysis and conclusion states:

-2
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Based on the records reviewed, it is my professional opinion that
the medical treatment rendered to Sean Smith was both
reasonable and necessary. He reached maximum medical
improvement as of 10/18/05 after which time he was able to
stop his pain medications and he complained of minimal pain.
His pain status was stable until he injured himself again, which
prompted his 7/26/07 visit at Greensprings Family Practice.

Id. (emphasis added). Based on the physicians’ conclusions, Allstate denied
payment.

Smith filed a complaint against Allstate on January 29, 2009, and he
filed an amended complaint on March 17, 2009. In his amended complaint,
Smith alleged breach of contract (count 1), failure to pay first party benefits
pursuant to the MVFRL (count Il), and statutory bad faith (count III).
Allstate moved for partial summary judgment as to counts Il and 111%, which
the trial court granted. Smith filed this appeal. He now raises the following

claims for our review:

1. Whether the trial court abused its discretion or committed an
error of law when it said there were no genuine issues of
material fact as to whether Allstate acted reasonably when:

a. it requested a PRO without reasonable foundation;

b. it was not a proper PRO due to the focus on causation
and maximum medical improvement;

c. not paying medical bills after Dr. Karp said the medical
treatment was both reasonable and necessary; and

d. not keeping the primary medical provider, Dr. Palmer,
informed.

2 Smith’s breach of contract claim went to trial. The jury returned a verdict
in favor of Allstate. Verdict Slip, 3/6/2012.
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2. Whether the trial court abused its discretion or committed an
error of law when it decided that the Defendant was entitled
to judgment on the issues of substantive law when:

a. the order of July 23, 2009 states the Defendant did not
properly follow the PRO process [which] was the law of
the case that could not be overturned;

b. the court said costs incurred in the treatment of a pre-
existing medical condition do not consist reasonably
necessary and medically appropriate bills under PRO.

c. the court said costs incurred in the treatment of an
intervening and/or superseding medical condition do not
constitute reasonably necessary and medically
appropriate bills under PRO.

In his opinion, Judge Patterson correctly determined that Smith failed
to produce evidence that Allstate had no reasonable basis for its decision to
deny the payment for first-party benefits and, therefore, that Smith had no
basis for a statutory bad faith claim. See Terletsky v. Prudential
Property & Cas. Ins. Co., 649 A.2d 680, 688 (Pa. Super. 1994) (in order
to prevail on statutory bad faith claim, plaintiff must show “defendant did
not have a reasonable basis for denying benefits under the policy and that
defendant knew or recklessly disregarded its lack of reasonable basis in
denying the claim.”). As Judge Patterson stated, “[a]n objective reading of
Dr. Karp’s opinion, in context, reveals her rationale and her conclusion . . .
that treatment on or after July 26, 2007 [was] not reasonably necessary or
medically appropriate with respect to the 2003 motor vehicle accident.”
Trial Court Opinion, 5/24/2011, at 17. Judge Patterson properly reasoned,

therefore, that since there was “no evidence that the Defendant’s failure to
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pay the Plaintiff’'s first party benefits was frivolous, unfounded or done for a
dishonest purpose,” then “there exists no bad faith on the part of the
Defendant.” Id. at 21.

After reviewing the parties’ briefs, the record, and the relevant law, we
find no error or abuse of discretion. Pappas v. Asbel, 768 A.2d 1089, 1095
(Pa. 2001), cert. denied, 536 U.S. 938, 122 S.Ct. 2618, 153 L.Ed.2d 802
(2002). Judge Patterson correctly dismissed Smith’s claims and his opinion
properly disposes of those claims on appeal. See Trial Court Opinion,
5/24/2011, at 4-21. Therefore, we rely upon Judge Patterson’s opinion to
affirm the order dismissing counts Il and Ill of Smith’s amended complaint.
We instruct the parties to attach that decision in the event of further
proceedings in this matter.

Order affirmed.
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Counsel for the Plgintiff, Sean M. Smith

BRIGID Q. ALFORD, ESQUIRE
_Counsel for the Defendant, Allstate Insurance Company

EMORANDUM ORDE

Before the Court s the folfowing Motion for Summary Judgment filed by the

Refendant, Allstate Insurance Company:

i. Plaintiff Initiated this matter on January 29, 2009 by filing a Compiaint.
Defendant timely filed Preliminary Objections to Plaintiff's Complaint on
February 26, 2009.

22, On March 27, 2008, Plaintiff filed-an Amended Coraplaint. Defendant timely
. filed Preliminary Objections, which were overruled by the Court's Order of July
S 23, 2009. '

. -3 On August 7, 2009 Defendant filed an Answer with New Maiter to the

© ~ Amended Complaint.
=4.  The Case arises from a motor vehicle accident that occurred on August 16,

2003, and Pl_aintiff’s subsequent cfaim for first party medical benefits under a
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motor. vehicle insurance policy issued by Allstate Insurance Company to his
mother, Shirley M. Smith. Amended Complaint and Answer to Amended
Complaint, paragraphs 3-5, 12,

Defendant Alistate Insurance Company paid first party medical benefits under
the subject policy for reasonably necessary and medically appropriate bills
through the end of December 2007, and thereafter submitted additiona! bills
for an initial peer review, and a later reconsideration of the same, under and
pursuant to Section 1797 of the Motor Vehicle Code.

Plaintiff has raised claims against Defendant for Breach of Contract (Count 1),
Motor Vehicle Financia! Responsibifity Law (Count II) and insurance bad faith -
pursuant to 42 Pa. C.S.A. Section 8371 (Count Iil), related to Defendant’s
utilization of the peer review process and its denial of first party medical
benefits to Plaintiff.

The parties have engaged in pretrial discovery and the discovery period has .
now ended, per a Case Management Order' entered by the Court on July 7,

2010.

14

Siatement summarizibg the case:
By plaintiff Thisisa cfaim for breach of contractof a pdhcy of insurance, violation of the Motor

Vehicle Financial Responsibility Law, 75 Pa. C.S. Sestion 1797 and Bad Faith under the Insurance Bad Faith
Statte, 42 Pa. C.8.A. Section 8371.

By defepdant: Defendant concurs with Plaintiff’s summary of case, but would add that the action arises

from a mator vehicle accident that occurred on'August 16, 2003; an application for benefits that Plaintiff
thereafier made under a policy issued by Defendant; and Defendant’s submission of certam medicat bills to the

Peer Review Process.

12

The facts the parties dispute are as follows;
The medical treatmient Seari Smith receives is reasonable and necessary. Allsiate used the Peer Review
Organization process improperly,
agree upon are as follows;
Sean Smith was involved in an automobile accident on August 16, 2003, Allstate paid benefits for
medical treatment until February 22, 2008,
The legal issues the parties dispute are as follows:
Allstate breached its ¢ontract;
Allstate violated the Motor Vehicle Financial Responsibility Law:
Allstate violated the Insurance Bad Faith Statute;
Allstate’s deniat of medical bifls incurred sincs Jawyary 2008 vras reasonabie;
75 Pa. C.5.A. Section 1797 provides the exelusive remedy for Plaintif®s claims;
The statutory remedies provided by the Motor Viehicte Finansial Responsibility Law preempts
Plaintiff"s clsims under 42 Pa, C,8.A. Section 8371;
Any and all other legal isspes raised within Defendant’s New Matter o the Amended
Complaint aje incorporated herein by reference.
The legal issues the parties agres upon are as follows:
one,

e
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10.

11.

12,
13,
14,
15.
16.
17.
18,

19‘

Pursyant to Pa, R.C.P. No. 1035.1, Deferidant is filing an Appéndix in Support
of Motion for Summary Judgment contemporaneously with this Motion, and
incorporates the same heteln by reference.

With respect to the matters raised in the within Motion, there are no genuine
issues of material fact, and Defendant is entitled to summary judgment a5 3
matter of law. -

_ mmary Judgment as to Plaiitiff's Claim under MVFRL
Plaintiff is only entitled to damages under his"MVFRL claim if he proves that
the Déefendant insurer acted with no‘re;ajso'nable foundation in refusing to pay
Plaintiff's First-Party medical benefits. Petkins v. State Farm Insurance
Company, 589 F.Supp.2d 599, 562 (M.D. Pa. 2008) [construing 75 Pa. C.S.A.
Section 1798(b)].

Plaintiff has no evidence with which to sustain his burden of proof that
Defendant acted without a reasonable foundation.

‘Neither the initial' Pesr Review Report, nor the Reconsideration, conclude

that any treatment rendered in 2006 or thereafter was reasonably necessary

and medically appropriate. :
The initial Peer Review Report concluded that the bills at issue were not

. reasonable or necessary, based upon the types of injuries sustained in the

underlying accident, ,

The initial Peer Review Report concluded that the bills at issue were not
reasonable or necessary, based "upon the time frame necessary for
musculoskeletal injuries to heai with proper treatment,

The initial Peer Review Report concluded that the bills at issue were not
reasonable or necessary based upon the Plaintiff's consultations with the
treating physiclan and the Plaintiff's pre-existing degenerative disc disease,

" Costs incurred in the treatment of a pre-existing medical condition do not

constitute reasonably necessary arid medically appropriate bills within the
context of a Section 1797 Peer Review.

The Peer Review Reconsideration concluded that treatment rendered (and bifis
incurred) up to the date on which the Plaintiff reached maximum medical
improvement (i.e. 10/18/05) were reasonable and necessary. -

Costs Incurred in the treatmant of an intervening and/for superseding medical
condition or injury do not constitute reasonably necessary and medically
appropriate bills within the context of a Section 1797 Peer Review.

The initial Peer Review Report, and the Reconsideration, constituted g
reasonable foundation upon which Defendant refused to pay the medical bijis
at isstue,

&




WHEREFORE, Defendant respectfully moves the Court to enter'summa'ry'judgment
its favor and against Plaintiff with respect to Count I of the Amended Complaint.

Bl

20.

- 21,

22,

23.

Motion for Summaiy Judgment as to Plaintiff's Claim undey the Bad |

Faith Statute
It is well- estahhshed that in order to prevail on a claim for statutory bad falth,

- the Plaintiff must prove by “clear and convincirig evidence,” and not by a mere

“preponderance of evidence”:
a. That Defendant ‘Alistate did ‘not have a reasonable basis for denying

benefits under the policy; and
b. That Defendant Allstate knew or recklessly disregarded its lack of
reasonable basfs in denying the claim. Terletsky v. Prudential, 649
A.2d 680, 688 (Pa. Super. 1994). -
The fact that Plintiff's burden at teial is higher than preponderance of the.
evidence means that Plaintiff's burden In opposing summary judgment is
higher as welf, Greco v. The Paul Reverse Life Insurance Compan
1999 U.S. District Lexts 110 (E.D. Pa. 1999).
Plaintiff has no evidence with which to sustain his burden of proof that
Defendant did not have a reasonable -basis for denying benefits under the
policy and Plaintiff has no evidence with which to sustain his burden of proof
that Defendant knew or recklessly disregarded any alleged lack of reasonable
basis in denying the claim,
Alternatively, and in the event that Defendant's motion for partial summary
judgment as to Count II of the Amended Complaint should be denied,
Plaintiff's 42 Pa. C.S.A. Section 8371 claims are preempted by 75 Pa. C.S.A.

Section 1797.

WHEREFORE, Defendant respectfully moves the Court to enter summary judgment in
its favor and against Plaintiff with respact to Count Il of the Amended Complaint.

FACTS AND PROCEDURAL HISTORY

The Plaintiff filed a Complaint alleging the following claims against the

Defendarit: Breach of Contract (Count 1), Fafiure to Pay First-Party Benefits puréuant

to Motor Vehicle Financial Responsibility Law (Count I1) and Statutory Bad Faith

- {Count IIT) on January ’29, 2002 seeking damages refated to an automobliie accident
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which occurred on August 16, 2003, The Plaintiff asserts that, as a result of an
autornobile accident in August of 2003, he sustained injuries which required lumbar

surgery in July of 2005. Subsequently, the Piaintiff submitted cfaims for first party

~ medical benefits for treatment received in January of 2008 and thereafter.

In the Compléint, the Plaintiff alleged that the unpaid medical bills
corresponded to treatment refated to f:he August 2003 accident. Upon preser';tation
of the bills In 2008, the}befben.dant detgrmirie_d’ it aép[opria'te to submit them for peer
review under éec_tion 1797 of Pennsylvania’s ‘Motor Vehicle Financial Responsibll'ity
taw. Based upon the result of the Peer Review and a subsequent Reconsideration
requested by the Plaintiff, the Defendant declined to pay the bill.

' Discovery is complete and the Defendant has submitted a Mation for Su:ﬁmaw
Judgment to the Court; which was fled on October 01, 2010. The Plantf fied an
Answer to the Motion for Summary Judgment and a Brief in Support of their position

on November 01, 2010.- A Rep!y Brief was filed by the Defendant on November 05,
2010. Based on the pleadings, the Court hereby GRANTS the Defendant’s Motiori
for Summary Judgment. _

A Praecipe to List For One Judge/;n Banc Disposition was filed by the Plaintiff
on November 09, 2010 and the matter was assigned to this Court for disposition

under rule 6030 on December 20, 2010.
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DISCUSSION

After refevant pleadings are closed, but within such time as not to
'unreasonab!y delay trial, any party may move for summary judgment in whole or in
part.as a matter of [aw. Summary judgment is appropriate where “there is no
genuine issue of any material fact as to a necessary element of the cause of action
or defense which could be established by discovery or expert report.” Pennsylvania

Rules of Civil Procedure, Rule 1035.2(1).

Summary judgment is also warranted “if, after completion of discovery

II' refevant to the motion, includmg the production of expert reports, an adverse parly

who will bear the burden of proof at tnal has failed to produce sufficient ewdence of
facts essential-to the: cause. of ac ction or dEfE"IaE which in a jury trial would requ:re
the. issutes to be submitted to a jury.” Pennsylvania Rules of Civil Procedure,

Rule 1035.2(2).

. Summary judgment is proper only where the pleadings, depositions, answers

. to Interrogatories, admissions of record and affidavits on file support the conclusion

thaf ro genuine issue of materfal fact exists and the moving party is entitled to

judgment as a matter of law. Penn Center House, Incorporated v. Hoffman,
520 Pa. 171, 553 A.2d 900 (1989).

In determiining whether to grant a motion for summary judgment, the court
must view the record in the light most favorable to the nonmoving party.

6
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Dorohovich v. West American Ins. Co., 403 Pa. Super. 412, 589 A.2d 252
(1951). In order to be successful in bringing a motion for summary judgment, the

moving party must demonstrate.that.there are no genuine Issues of material fact for

which the Court is to dec:de Fnst W'scag_s_m Trust gomggng v. Strausser, 439

Pa. Super. 192, 653 A2d 688 (1994)

Once the movlng party has met this burden the non-moving party must

produce sufficient évidence on an issue essential to the case on which he bears the

burden of proof such that a jury could return-a verdict in:his favor. Ertel v. Pattiot-
News Company, 54 Pa, 93, 674 A2d 1038 (1996). Tha record should be
" examined in the light most favorable to the non-moving party and summary
judgment should only be granted where the entitiement to judgment as a matter of
law is free-and clear of doubt. Electronic Laboratory Sunply €o. V. Cullen, 712
A.2d 304 (Pa. Super. 1998), All doubts as to the existence of a genuine issue of
material fact must be resolved against the moving party. Marks v. Tasmian, 527

Pa. 132, 589 A.2d 205 (1991).

Moréaver, in summary judgment proceedings, it is not the court’s function to

determine the facts, but only to determine if an issue of material fact exists.

Godiewski v, Pats Manufacturing Ce., 408 Pa. Super. 425, 597 A.2d 106 (1991).

Summary judgment serves to eliminate the waste of time and resources of hoth
iitigénts and the court in cases where a trial would be a useless formality. Lileés v.

7
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Balmer, 389 Pa. Super. 451, 567 A.2d 691, 692 (1989). Summary judgment should
only be granted in those cases whi,ch-ére free and clear from doubt, Johnson v.

Harris, 419 Pa. Super. 541, 615 A.2d 771 (1992).

According Eo' Penns:ylifania Rule of Civil Proceduré 1035, when a motion for
summary judgment is ti{a:de.'an& suppo'rted 'aé provided in this rufe, an adverse party
may not rest upon the mere allegations or denials of his pleading, but his response,
by affidavits or as dl_:henwise proﬁded by this rule, must set forth épeciﬁc facts
showing that there is a genuine issue for trial, If he does not so respond, summary
. judgment, if appropriate, shall be entered against him. Pennsylvania Ruies of
Civil Procedure, Rule 1035.2. SEE gl_rg_q_(i_ls_z_g_visk_l, 368 Pa, 578, 84 A.2d 188
(1951), “A motion for summary judgment must be granted in favor of @ moving
party if the other party chooses to rest on its pleadings, unless a genuine issue of
factls madé out in the moving-party’s evidence taken by Itself”, Kuecht v, Citizens
gng- Northern Bank, 364 Pa. Super. 370, 376, 528 A.2d 203 (1987),

An adverse party need not file a formal response to a motion for summary
judgment, and Rule 1035 contains no provision's for any action by the adverse party
except the filing of affidavits in opposition, if he wishes, therefore, a failure to file an
answerto a motio_n for summary judgment or an affidavit in response thereto, does

not constitute a walver of the issues necessary to decide the mation for summary

judgment. SEE Moore v. Gates, 398 Pa.Super. 211, 214, 580 A.2d 1138 (1990).

8
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However, the failure to file countervailing- affidavits may constitute an

admission of facts. Zd. In addition, the fallure to file a counter-affidavit requires the
court to ignore controverted facts appearing only in the pleadings, and to restrict its
review to material filed in support of and in opposition to a motion for summary

judgment, and to all uncontroverted facts contained in the pleadings and affidavits.

SEE Atkinson v. Hatig, 424 Pa. Super 406, 411, 622 A.2d 983 (1993). SEE ALSO
Hibhs v, Chestei-Unfind Schaol Bistrict. et al, 145 Pa.Crwith. 556, 606 A.2d

629 (1992). Further, according to the Pgnﬂsylirania Superior Court in Knecht v,

‘Citizens_and Northerp Bank, “mere failure to file counter-affidavits does not
assure that summary judgment will be grantéd to the moving party. The moving

party’s evidence must clearly exclude any genuiqe issue of miaterial fact”, Id. citing

Aimco Imports v. Indystrial Valley Bank, etc, 291 Pa. Super. 233, 435 A.2d
884, 886 (1981). |

Should the Coust grant summary judament in favor of the Defendant as to

. Count II (Counsel-Fees, Interest, Costs and Treble Damages under the Motor
Vehicle Financial Responsibility Law) of the Plaintiff's Amended Compiaint, as
. Piaintiff has no evidence to establish, by a prepondlerance of the evidence,
that Allstate lacked a reasonable foundation upon which to deciine
- payment for the medical biiis, as being neither reasonably necessary or
‘medically appropriate, under the Motor Vehicle Financial Responsibility
Law?

The standérc' of review in an action brought under the Motor Vehicle Financial

g

Responsibility Law {MVFRL) for chalienges to the reasonableness and necessity of

P U
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treatment was stated by the United States District Court for the Middle

District of Pennsylvania, as follows:

The MVFRL requires automobile insurers to provide coverage for
“reasonable and necessary medical treatment and rehabilitative
services,” 75 Pa, C.S.A. Section 1712(1). If an insurer is found to have
acted in an “unreasonable manner” in refusing t0 pay such benefits
when due, the Insurer must pay the benefits owed, interest at the rate -
‘of 12% per-annum from the date the benefits become due, and a
reasonable attorney fée. " Jfd Section 1716; see also /d. Section
1798(h) ("In the event an insurer is found to have acted with no
reasonable foundation in refusing to pay [first-party benefits] when
due, the insurer shall pay, in addition to the benefits owed and the
interest thiereon, a reasonable attorney feg based upon actual time

expended.”).

Perkins v. State Farm Insgm ggmp_gng, 589 F.Supp.2d 559, 562 (M.D.Pa.

2008).

In the event an msurer 15 found to have acted with no reasonhable foundation in
- d ! '{ &

refusing to pay first-party beneﬁts when due, the insurer shall pay, in addition to the
benefits owed and the Interest thereon, a reasenable attorney fee based upon actual
time expended. Id. [construing 75 Pa. C.S.A. Section 1716 and 1798(b)1.2

The Defendant asserts that when read in context, both the initial peer review

and the reconsideration support its decision to decline payment of tha bilis at issue.

2 The Plaintff asserts that this Court hus already determined that the Defendant was found to have seted
in an *‘unreasonable manner” in refusing to pay such benefits when due in an Opinion written by the Honorable
Michael B Bortner dated July 23, 2009, In the instant motion, this Court is given a wider scope, Summary -

-Judgment is properly granted when the pleadings, deposmon, angwers to interrdpatories, and admissiens on file,

tegether with any affidavits, show that there is nno genuins issue of material fact and that the moving parly is

-entrtled to judgment as a matier of law, Kennev v. Seares Hospltat, 769 A.2d 792 (Pa. Super. 2{}01) This

Court is free to explore each PRO decision entirely and determine whether or not either or both reviews
ultimately concluded Plaintiff’s treatment to nof be reasonable and neccssary.

10
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.The Defendant had paid all medical bills up to the time of the peer reviews; however,

questions arose as to whether bills for services -rendered in 2008 and forward were
reasonably necessary and m;edicallyna_ppropriate under the statute, Utilizing the peer
review process provided py statute, the Derendaljt submitted the bills for peer review
to an indepeﬁﬁent t:?ﬁrd .p;‘a*rty 'vendor Z Pérspeztive Consulting. Deposition
Testimony, Lisa éurke, page 0I221.. In the wards of the adjustor to whom the
file -was re-assigned as part of a corporate reorganization in 2008, Ms, Burke chose
to invoke thé peer review process “to make sure what I'm paying for Is medfcaily
reasonable and necessary.” Deposition Testimony, Lisa Burke, page 0206.

Not a medical care provider herself, the adjustor deferred to the peer reviewer.

. Once the matter was submitied to Perspective Consulting, Perspective assigned the

initial peer review to Timothy 1. Fioriflo, D.O., a‘doctor of osteopathic medicine. Dr.

Fiorillo’s report, dated May 12, 2008; provides for the following:

The following Is & comprehensive peer review on the reasonableness and necessity
of treatment, referrals, and prescriptions rendered by Greensprings Family Medicine
(Memorial Enterprises, Inc.), The above named claimant, Sean Smith, was

apparently involved in an MVA dated 08/16/03. The following records were avallable

for my review:
1. Office notes from Dr David Scarpelli, M.D. dated 08/20/03 through

12/02/03.

2. Orthopedic evaluation performied by Dr. Chad Rutter, D.O. dated 12/31/03
with subsequent foliow-up evaluations through 09/06/07.

3 Report of Qneration from the Surgical Center of York dated 0i/05/04 and

' 09/10/07.

4.  Orthopedic evaluation perFormed by Dr. Steven Triantafyilou, M.D. dated
05/05/05. .

13
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5. . Emergency Department record from Memorial Hospital In York dated
07/04/05.
6. MRI's of the fumbar spine performed at York Imaging Center dated
07/27/05, 08/10/06 arnd 08/14/07.
7. X-rays of the lumbar. spine, performed at Memorial Hospital dated
07/27/05;08/10/06 and 07/30/07. '
8.  Office notes from Memorial Enterpnses, Inc. dated 12/03/03 through
03/11/08.. ... . «
Discussion: :
The claimant, Sean Smuth was apparently involved in an MVA dated 08/16/03. The
claimant was the restrained driver of his vehicle which was stopped at a stop sign
when he was struck from behind by another vehicle. He states that he actually hit
the 1eft side of his head on the steering whee! without LOC. He was not in any
immediate pain and left the scene of the accident. He proceeded to the emergency
room the next day., He was evaluated and x-rays were apparently negative, He was
diagnosed with cervical and trapezius strain and given Mottin, He was next
evaluated by Dr. Scarpelii, M.D. on 08/20/03. Dr. Scarpelli diagnosed.the claimant
with upper and lower back muscular strain and he was placed on Ibuprofen and
Valium,. It was noted that the claimant had no radiation of pain “down the &arms or
legs”. He last-saw Dr. Scarpelli on 12/02/03. At that time he was complaining of
increasing pain in his fjumbar area with radiation of pain into his lower extremities.
He was ordered to return to physical therdpy and he was scheduled an MRI of the
lumbar spine. The MRI of the lumbar spine was performed on 12/03/03. The study
revealed chronic discopathy of the L5-G1 level with 2 passible small central {o right
paracentral subligamentous herniation.
The claimant was next evaluated by Greensprings Family Medicine (Memorial
Enterprises, Inc.) on 12/03/03 for a second opinion. The claimant was diagnosed
with lumbar strain and sprain rule out disc herniation and resolved cervical strain and
sprain. The claimant was given OMT, Medrol dose’ pack, recommended moist heat
and back school. The claimant was next evaluated by Dr. Chad Rutter, an
orthopedic surgeon on 12/31/03. Dr. Rutter diagnosed the claimant with DDD and a
mild bulge at the L5-S1 level with possible radiculitis. He was scheduled for an
epidural steroid injection at the L5-51 level. The claimant had an epidural injection
on 01/05/04. The claimant apparently only experienced one day of refief and the
symptoms returned. Dr. Rutter felt that the claimant's symptoms were most likely
due-to his underlying ODD. Dr. Rutter did NOT recommend further epidural steroid
1| injéctions and advised that the treatment at this time would be lumbar fusion. He
also recommiended that the claimant wait until his pain was “absclutely miserable” to

have this surgery performed.

1




The claimant continued to follow ‘with Greensprings Family Medicine (Memorial
Enterprises, Inc.) on a monthly basis receiving OMT to his lumbar spine and Vicedin
prescriptions, The claimant apparently had an effusion of the L5-S1 level with
posterior fusion on 07/25/05 by Dr. Rutter. The claimant continued to follow with
Greensprings Family Medicine (Memorial Enterprises, Inc.) through 03/11/08
continuing to receive OMT and Percocet prescriptions.

Conclusions:

This reviewer was asked to perform a comprehensive peer review and offer a
medical opinion regarding the reasonableness and necessity of treatments, referrals,
and prescriptions réndered by Greensprings Family Medicine (Memorial Enterprises,
Inc.). I was also asked to address maxintum medical improvement.

The claimant, Sean Smith, was involved ih an MVA on 08/16/03. The claimant
suffered muscufoskeletal ‘type injuries to the cervical and lumbar spines and
apparently and underlying DDD of the flumbar spine. The claimant was treated with
appropriate physical therapy through approximately 11/10/03. Therapy discharged
the claimant as did Dr. Scarpelii on 11/10/03. The claimant returned {0 see Dr.
Scarpelli on 12/02/03 with a recurrénce of his low back pain. The claimant was
evaluated by orthopedics and it was determined by Dr, Rulter that the claimant's
pain was due to his DDD and nof from an acute radiculitis.

Upon review of the available inforination and based upon a reasonable degree of
medical certainty the office visits, treatments, referrals and prescriptions rendered by
Greensprings Family Medicine (Memonal Enterprises, Inc.) should NOT be considered
reasonable or necessary. This decision is based upon the types of injunes sustained

in the MVA of 08/16/03, the time frame necessary for musculoskeletal injuries to heal

with proper treatment, the .consultations with Dr. Rutter and the claimant's
underiying DDD which was NOT from injuries sustained in the MVA of 08/16/03.
Next, this reviewer was asked to address thie question of maximum medical
improverment. Within a reasonablé degree of medical probability, MMI, for the
musculoskeletai injuries from the MVA of 08/16/03 occurred on 11/10/03. This
decision is again based on the time frame necessary for these typss of injuries to
heal with proper treatment, the ciasimant’s discharge from physical therapy, and the
underlying DDD of the lumbar spine which was NOT sustained in the MVA of
08/16/03.

These conclusions are based upon the standard of care in the medical community for
musculoskeletal type Injuries with referenciig the “Guide to the Evaluation of

il Permanent Tmpairment”, American Medical Association, 5% Edition, 2001,

A telephone conversation did NOT occur with the provider as one was not requested.

If you have any questions, then please contact me at your earliest convenience.
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Dr, Firorillo’s conclusion was that the bills submitted to him were neitﬁer

reasonable (i.e. reasonably appropriate) or.nece_ssary (i.e., medically necessary)

based upon the types of injuries sustained in the underlying accident and based upon
the time frame necessary for musculoskeletal injuries to heal 'with proper treatment,
In addition, the initial Peer Review Report concluded that the bills at issue were not
reasonable or nece;ssary based upon the Plaintiff's consultations with the treating
physician and the Plaintiff's pre-existing degenerative disc disease. Costs Incurred in
the treatment of a pre-existing tnedical condition do not constitute reasonably
fecessary attd medically approptiate,bilfs ‘within the context of a Section 1797 Peer

-~ .

Review, The Plalnttff took exceptton to thlS review and requested reconsideration, as
was his statutory right " SEE75Pa. CSA. Sectlon 1797(b)(2) :

The Defendant .complied with the Plaintiff's request and referred the matter a
second time to Parspective Consulting seeking a reconsideration and again, with a
medical care provider whose credentials (Doctor of Osteopathic Medicine) were
similar to t:hose of the proyiclgr whose bills, treatment, services, etc. were being

reviewed. Perspective Consulting assigned the reconsideration to Mary Ann Karp,

D.0., whose report provided the following:

3 ) PPG Recoasideration, — An insurer, provider or fnsured may reguest a reconsideration by the
PRO of the PRO’s initial determination. Such a request for reconsideration must ba made within 36 davs of the

‘PRO's initial determination: Ifreconsideration is requested for the services of a physician or other licensed

health care professional, then the reviewing individual must be, or the reviewing panel must include, an
individual in the same epeciatty as the individual subject to review,
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DOCUMENTS REVIEWED

1.

P

10.
11.
12.

Letter from Perspective Consulting requesting a reconsideration of a peer
review for Sean Smith.

Letter from Donald B, Hoyt of Blakey, Yost, Bupp & Rausch, LLP., dated
7/8/08 and 7/18/08, regardlng -a reconsideration of the peer review.

Letter from Hugh E. Palmer, D.O, dated 6/30/08.

Progress notes from David J. Scarpelh, M.D., dated 8/20/03, 8/28/03,
9/10/03, 9/16/03, 10/6/03, 11/10/03,.12/2/03.

Letters from Chad M. Rutter, D.O., of Mitrick, Pollack, Rutter Orthopedics,
dated 12/31/03, 1/20/04, 1/4/04, ‘8/9/05, 9/6/05, 10/18/05, 7/11/06,
9/6/07, along with invoices dated 7/11/06, 9/6/07 and 9/10/06,

Progress notes and messages from Greensprings Family Medicine dated
12/3/03, 12/10/03, 12/22/03, 1/12/04, 1/26/04, 2/24j04, 3/17/04,
4/21/04, 5/26/04, 6/22/04, 7/21/G4, 8/10/04, 9/10/04, 9/13/04, 9/27/04,
9/28/04, 10/18/04, - 11/29/04, 12/29/04, 1/26/05, 3/2/05, 3/14/05,
3/18/05, 4/18/05, 3/30/05, 4/22/05, 4/25/05, 4/28/05, 5/2/05, 5/5/05,

'5/9/05, 5/10/05, 5/11/05, 5/16/05, 5/18/05, 5/20/05, 5/23/05, 5/31/05,

6/6/05, 6/10/05, 6/13/05, 6/20/05, 6/27/05, 7/5/05, 7/8/05, 7/13/05,
7/19/05, 7/26/05, 8{2{05, 8/11/05, 8/17/05, 8/19/05, 824/05, 8/30/05,
9/6/05, 9/14/05, 9/19/05, 10/6/05, 11/10/05, 1/19/06, 1/23/06, 2/22/06,
4{20/06, 7/20/06, 8{24/06, S/6/06, 9/29/06, 10/27/06, 11/25/06,
12/27/06, 1/29/07, 2/27(07, 3/27/07, 5/27/07, 6/27/07, 7/26{07, 8/9/07,
8/13/07, 8/17/07, 8/27/07, 9/4/07, 9/12/07,"9/21/07, 10/1/07, 10/9/07,
10/11/07, 10/23/07, 10/31/07, 11/27/07, 1/16/08, 2/13/08, 2/15/08,
2/18/08, 2/19/08, 2/20/08, 3/11/08. Invoices from office visits included.
Radiologic reports including: MRI lumbar spine — 12/3/03, x-ray left hand
— 10/4/04, MRI lumbar spine — 4/26/05, x-ray left index finger — 7/4/05, x-
ray chest — 7/20/05, x-ray lumbar spine - 7/27/05, 8/10/06 and 7/30/07,
MRI lumbar spine 0 8/13/07. Invoices for studies done on 8/10/06 and
8/16/06,

Disability letters from Hugh Palmer, M.D. dated 8/306/05 and 10/11/05.
Operation reports for lumbar epidural sterold injection by James Githool,
D.0. dated 1/5/04 and 9/10/07 with Invoice dated 9/10/07.

Orthopedic consult by Steven 1. Triantafyllou, M.D. dated 5/5/05.
Emergency Room report by Daniet Oberdick, D.O. dated 7/4/05.

Receipts from Eckerd Drug dated 5/7/07 and from Dick’s Sporting Goods

dated 5/12[07.
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HISTORY .
Sean Smith was involved in @ motor vehicle acclident on 8/16/03 when his car

was rear ended by another vehicle traveling at about 40 miles per hour. He was not
in pain directly after the accident but did go to the ER later that day with a complaint
of stiffness. X-rays were performed which were negative and he was released home
with a diagnosis of trapezius and cervical' strain Dr, Scarpelli first saw Mr, Smith on
8/20/03 with complaint of law back stiffiess without radiation along with upper back
and neck stiffness. He was advised to continue with the Motrin 800mg, and was
given' Valium. He was seen on’ 8/28/03 for continuing stiffness but noted
improvement. He was given script for Flexeril and physical therapy. It was also
recommended that he be out of work for 2-3 weeks, Mr. Smith’s only complaint at
his 9/10/03 visit was.left shoulder pain, Neck x-rays were recommended and a soft
cervical. collar. His 9/16/03 visit showed continued improvement in his neck and
shoulder pain. No other complaints were noted. At his 10/6/03 visit a tentative
return to work date was given of 11/10/03. Mr. Smith was ready to go back to work
without restrictions per his 11/10/03 visit. Mr. Smith was next seen on 12/2/03 with
complaint of low back pain that radiated down both legs that started a week after
returning to work. An MRI was ordered which showed chronic discopathy at L5/S1
with a possible small central to right paracentral subligamentous disc herniation. It
was recommended he stay out of work but he was unable to do so.

Mr. Smith was first seen at Greensprings Family Practice on 12/3/03 for a
second opinion regarding. his radiating back pain. Osteopathic manipulative therapy
(OMT) was performed and he was given a script for a Medrol Dose Pack, Mr. Smith's
visits on 12/10/03 and 13/22/03 were essentially the same and he was referred to
Dr. Rutter, orthopedist. He saw Dr. Rutter on 12/31/03 complaining of continuing
significant low back pain with radiating numbness and tingling into his posterior
thighs at times. He was scheduled to get an epidural and informed if it did not help

the pain was prabably coming from to his degenerative disc disease. Mr. Smith was

seen at Greensprings again 1/12/04 after his epidural complaining of increased pain.
He had 5 follow up appointment with Dr. Rutter on- 1/20/04 where he was advised
that the next step would be a spinal fusion, but only if he became absolutely
miserable. He was seen for follow up at Greensprings 1/26/04 still with the pain
stating that Vicodin took the edge off. OMT was performed, Subsequent visits and
phone calls 2/24/34 through 7/19/05 was mostly for OMT and prescription refills.
Mr. Smith was seen gain by Dr, Rutter 1/4/05. Dr. Rutter still felt that his continuing
pain was from the degenerative disc disease and that next step would be surgery.

Mr. Smith underwent a spinal fusfon in July of 2005. He was seen for follow up with

Dr. Rutter 13 days post 6p on §/9/05. He reported that his back pain was much
improved without radicular complaints, There was continued improvement reported
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at his 9/6/05 appointment with Dr. Rutter. At this visit it was also noted that the
motor vehicle accident of 8/26/03 aggravated the already existing degenerative disc
disease. -Mr. Smith reported minimal back. pain at his 10/18/05 visit with Dr. Rutter.
Only some stiffness was noted on physical exam, At his follow up visit on 7/11/06
with Dr. Rutter, Mr. Smith reported only minimal back symptoms. He was off all
medications and was reportedly very active including biking up to 100 miles at a
time. Mr, Smith's visits at Greensprings Family Practice from 8/2/05 through 6/27/07
showed continued back pain complaint with good and bad days. At his 7/26/07 visit
he complained of increased back pain after fie jammed his back at the beach., He
was given a prescriptiori for Percocet and advised to remain off work. On 8/9/07 he
still complained of Tow back pain and spasms and was recommended to get an MRI,
The MRI was done on 8/13/07 and showed: findings consistent with his previous
surgery and soine scarring and mild bulging at L4-L5 and 13-L4 with minimal ventral
thecal flattening. On 8/17/07 he was seen and recommended to see Dr. Gilhoo! for
an epidural injection, which was performed 9/10/07. Visits and phone calls datéd
9/21/07 to 3/11/08 were for the continuing back pain. OMT was performed and
prescriptions refills for Percocet were given.

ANALYSIS AND CONCLUSION

Based on -the tecords reviewed, it is my pljéfessional opinion that the medical
treatment rendered to Sean Smith was both reasonable and necessary, He reached
maximum medical improvement as of 10/18/05 after which time he was able to stop
his'pain medications and he complained of minimal pain. His pain status was stable
untl he injured himself again, which prompted his 7/26/07 visit at Greensprings
Family Practice.” No telephone cohversation was requested by the medical providers.

An objective reading of Dr. Karp’s opinion, in context, -reveals her rationale and her
conclusion. -From the date of the underlying 2003 accident untif October 18, 2005,
the date on which the Plaintiff reached "maximum medical improvement,” Plaintifis
treatment was reasonable and necessary. The Defendant had paid the refated first-
party benefits within that time frame. Forther; Dr. Karp's analysis and conclusion
was that treatment on or after July 26, 2007 were not reasonably necessary or

medically appropr!ate with respect to the 2003 motor vehicle accident, Costs
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incurred in the treatment of an intervening and/or superseding medical condition or
injury do not constitute reasonably necessary and medically appropriate bills within
the context of a Section 1797 Peer Review.

After review, there was nothing improper, inappropriate, or statutorily
deficient about Dr, Karp's reconsideration or the Defendant’s reliance upon it, nor
does the Plaintiff ha-ve any documentary or testamentary evidence to the contrary.
SEE 'Plaintiﬁfj's Answers to Defendant’s Request for Production of Documents, Request
Number 3, Ap;; .+ Page 0018 There is no genuine issue of fact as to whether the
Defendant had a reasonable foundatlon in its denial of benefits. There is no genume
issue of fact as to whether the Defendant acted oontrary to the Motor Vehicle
Financial Responsubillty Law and the peer 'rev:éw process thereunder. There is no
genuine issue of fact as to whether the Defendant's conduct was “willful, wanton,
and malicious,” as alleged by the Plaintiff at Paragraph 30 of his Amended Complaint.
As a result, we heteby GRANT the Motion for Summary J'udgment as it relates fo
Count If of the Amended Complaint. |

Shouild the Court grant summary judgment in favor of the Defendant as ta.
Count III {Bad Faith under the Insurance Bad Faith Statue, 42 Pa, C.5.A. Section
8371) as Plaintiff has no evidence to establish, by clear and canvincing
evidence, that the Defendant acted in bad faith with respect te its handling
of the undearlving claim?
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The Defendant asserts that the Plaintiff cannot demonstrate by clear and
convincing evidence that it (acked a reasonable basis for its conduct. 42 Pa. CS.A.
Section 8371, commonly known as the “Bad Faith Statute”, states as follows:

Section 8371,  Actions on insurance policies

In an action arising-under an insurance policy, if the court finds that the

insurer has acted in bad faith toward the insured, the court may take

all of the following actions: . W

(1) Award interest on the amount of the claim from the date the

- claim was made by the insured in an amount equal to the prime
rate of interest plus 3%

(2)  Award punitive damages against the insurer

(3)  Assess court costs and ‘attornay fees against the insurer

The Courts have defined statutory “bad faith” as follows:

‘Bad faith’ on part of insurer is any frivolous or unfounded refusal to
pay proceeds of a policy; it is not necessary that such refusal be-
fraudulent, For purposes of an action against an insurer for failure to
pay a claim, such conduct imports a dishonest purpose and means a -
breach of a known duty (i.e. good faith and fair dealing), through some
motive of self-interest or il will; mere riegligence or bad judgment is

not bad faith. _
Bergman v. USAA, 742 A.2d 1101, 1106 {Pa. Super. 1999); Hall v. Brown, 526

A2d 413 (Pa. Super. 1987). SEE ALSO P tselli v. Nationwide Mutiial Fire
Insurance Company, 23 £.3d 747, 751 (Third Circuit 1994).

Under Pennsylva'ma law, good faith standard requires the insurance company to
evaluate a case in an honest, intelligent and objective manner. Empire Fire and

Marine InsUrance Company v. Jones, 739 FSupp.2d 746 (Middie District PA

2010). 'In addition, *[blad faith cases are commonly decided at the summaty

judgment stage, with the court determining, a5 a matter of law, that the insurer had
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f a reasonable basis for its actions.” Quaciari v. Allstate Insurance Company,

998 F.Supp. 578, 581 note 3 (E.D. Pa. 1998); Deary v, Liberty Mutual Insurance
Company, 1997 U.5. District LEXIS 3091 (E.D. Pa. 1997).

i S | C s

As th.e Pennsylvania Superior Court explained in Terletsky v. Prudential
Property and ggsuéligg:.l'nsgrance Company, 549 A.2d 680, 688 (Pa. Super.
1994), “[Tlo recover under a claim for bad faith, the plaintiff must show that the
defendant did not have a reasonable basis for denying benefits under the policy anﬂ

that defendant'knew or recklessly disregarded its lack of reasonable basis in denying

the ciaim.” SEE Horowitz v. Federal Kemper Life Assurance Company, 57
F.3d 300, 307 (Third Circuit 1995). |

A plaintiff bears a height:ened Burden of proof under the Bad Faith Statute, as
he/she must prove hisflier case by “clear gnd convincing evidence.” Terlebsky at
pade 688.. In order to meet this 'stﬁngent s;andard, the Plaintiff must present
credible evidence and witnesses: the facts of the atleged (ack of reasonable basis;
the alleged knowledge or reckiess 'disregard; and the detalls thereof, The evidence
inust also be so clear, direct, weighty. and convincing as £o enable the finder of fact
to come to a clear conviction, wi;hout hesita_ncy, of the truth of the precise facts in

issue. Pattersen v. Refiance Insurance Companies, 481 A.2d 947, 950 (Pa.

Super. 1984).
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The first prong of the Terletsky is an objective one: i there {5 a reasonable

basis for deny‘mg'a claim there cannot, as a matter of law, be bad faith. Jimg V.

Nationwide Mutual Fire Insurance Company, 949 F.5upp. 353, 35¢ (E.D. Pa.

1999); Hyde Athletic Industry v. Continental Casualty Company, 969 F.Supp.
289, 307 (E.D. Pa. 1997). Asf ‘we :E\':a:fe previously determined that there is no
evidence that the D.efend'a.nt'_s failure to pay me;f’léiqtiff's first party benefits was
fivolous, unfounded or done for a clfsh('a}uas;~ purpé%e, then under the first prong
there exists nd bad faith on i:he part-of, thé Defendant. SEE Klinger v. State Farm’
Mutual Auto Insurance Company, 895 F.Supp. 709, 713 (M.D. Pa. 1995).
Accordingly, we hereby GRANT the Defendani’é Motion for Summary Judgment as

to Count LI of the Amended Compiaint.

CONCLUSION .

Based on the pleadings, the Defendant has met_ its burden of showing that
there ate no disputed issues of material fact and the Plaintiff has failed to set forth
specific facts showing that th,gre is a genuing issue for trial. In doing so, we find that
the entry of summary judgment is proper and, therefore, the Defendant’s Motion for
Summary Judgment is ‘GRANTED and Count II and Count 1I of the Amended

Complaint are hereby DISMISSED.
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BY THE COURT,

CLARENCE N. PATTERSON, JR., JUDGE
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