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I join the Majority Memorandum, except regarding its holding that
Appellant’s alibi claim is waived.
In Appellant’s PCRA petition, Appellant alleged that trial counsel was
ineffective for failing to call Appellant’s wife as an alibi witness because she
would have testified that Appellant “was with her during all times relevant to
said charges.” PCRA Petition, 6/2/2016, at 5; see also Pa.R.A.P. 1925(b)
Statement, 5/15/2017, at 3.

On appeal, in response to the PCRA court’s

finding it incredible that Appellant’s wife would be able to recall all of the
times and dates of the alleged thefts, Appellant clarified that “[h]is wife
would testify that he was never out at nighttime [on] any day, [and]
therefore, the specific times and dates are not as critical as the fact of his
common

behavior[,]

which

would

refute”

the

testimony

implicating

Appellant. Appellant’s Brief at 24-25.
I disagree with the Majority’s characterization of Appellant’s claim on
appeal as an abandonment of his PCRA alibi claim. In both his PCRA petition
and his brief on appeal, Appellant alleges counsel was ineffective for failing
to call Appellant’s wife as an alibi witness to testify that Appellant was not at
the crime scene during the times of the thefts. As such, I would not find this
claim waived and would proceed directly to the Majority’s merits analysis.
Accordingly, while I would have proceeded directly to the merits on
Appellant’s alibi claim, I otherwise join the Majority’s analysis in full.
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