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MEMORANDUM BY OTT, J.: FILED FEBRUARY 15, 2019

Keith Moon, Alexis Hannah Moon, and Tara Staci Moon (Appellants)
appeal from the Adjudication! entered May 25, 2018, in the Court of Common
Pleas of Bucks County. The orphans’ court’s Adjudication of the Second and
Final Account of First National Bank of Newtown (FBN), Executor of the Estate
of Anita M. Moon, Deceased (Estate), confirmed the Account and overruled
the objections of Sheryl Moon and Appellants that sought reimbursement from
the Estate for attorney fees and costs.? Based upon the following, we affirm
on the basis of the orphans’ court’s well-reasoned opinion.

The orphans’ court has set forth the background of this case in its

opinion, and therefore we need not discuss it here. See Orphans’ Court

1 The orphans’ court’s decision was an Adjudication. See Pa.O.C.R. 2.9.

2 Sheryl Moon has not filed an appeal.
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Opinion, 8/10/2018, at 1-5. The sole question raised in this appeal is framed

by Appellants, as follows:

Whether Keith, who retained legal counsel to challenge the validity
of changes to the structure of certain of the decedent’s assets that
removed those assets from her probate estate, and who was
successful in returning assets to the Estate, thereby creating a
fund for the benefit of the Estate as a whole, is entitled to recover
his attorneys’ fees and costs from the Estate?

Appellants’ Brief at 3.3
The principles that guide our review of this claim are well settled:

The general rule is that each party to adversary litigation is
required to pay his or her own counsel fees. In the absence of a
statute allowing counsel fees, recovery of such fees will be
permitted only in exceptional circumstances. One of the
exceptional situations in which counsel fees may be recovered is
where the work of counsel has created a fund for the benefit of
many. This rule was stated by the Supreme Court of the United
States in The Boeing Co. v. Van Gemert, 444 U.S. 472, 100
S.Ct. 745, 62 L.Ed.2d 676 (1980), as follows:

“[A] litigant or a lawyer who recovers a common fund for
the benefit of persons other than himself or his client is
entitled to a reasonable attorney’s fee from the fund as a
whole . . . . The common-fund doctrine reflects the
traditional practice in courts of equity . . . and it stands as
a well-recognized exception to the general principle that
requires every litigant to bear his own attorney’s fees . . .
. The doctrine rests on the perception that persons who
obtain the benefit of a lawsuit without contributing to its
cost are unjustly enriched at the successful litigant's
expense." (Citations omitted).

Id. at 478, 100 S.Ct. at 749, 62 L.Ed.2d at 681-682.

3 Appellants timely complied with the order of the orphans’ court to file a
Pa.R.A.P. 1925(b) statement of errors complained of on appeal.
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It is fundamental that an attorney seeking compensation from an
estate has the burden of establishing facts which show that he or
she is entitled to such compensation. The allowance or
disallowance of counsel fees rests generally in the judgment of the
auditing judge, and his or her findings of fact, approved by the
court en banc and supported by competent evidence, are binding
on appeal. The judgment of the auditing judge regarding the
allowance or disallowance of counsel fees will not be interfered
with except for abuse of discretion or, as some cases express it,
palpable error.

Estate of Wanamaker, 460 A.2d 824, 825-26 (Pa. Super. 1983) (most
citations omitted).

The facts and factors to be taken into consideration in determining

the fee or compensation payable to an attorney include: the

amount of work performed; the character of the services

rendered; the difficulty of the problems involved; the importance

of the litigation; the amount of money or value of the property in

question; the degree of responsibility incurred; whether the fund

involved was “created” by the attorney; the professional skill and
standing of the attorney in his profession; the results he was able

to obtain; the ability of the client to pay a reasonable fee for the

services rendered; and, very importantly, the amount of money

or the value of the property in question.

In re LaRocca Estate, 246 A.2d 337, 339 (Pa. 1968).

After a thorough review of the record, the briefs of the parties, the
applicable law, and the well-reasoned opinion of the Honorable C. Theodore
Fritsch, Jr., we conclude Appellants’ issue warrants no relief. Further, the
orphans’ court’s opinion cogently discusses the question presented herein.
See Orphans’ Court Opinion, 8/10/2018, at 5-7 (finding: Appellants’
settlement with Sheryl Moon did not benefit the Estate as a whole by a sum

of over one million dollars since Sheryl Moon and Appellants were the sole

beneficiaries and the beneficiaries’ agreement that Sheryl Moon would pay
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Appellants $550,000.00 to bring an end to the litigation benefitted no
beneficiaries aside from Appellants; the practical impact of the settlement
reached by Sheryl Moon and Appellants was a direct payment to Appellants
for Appellants’ sole benefit; Appellants’ unsuccessful surcharge claim against
FBN depleted the Estate of $135,281.82, the sum paid to FBN from the Estate
by way of settlement; and, finally, by overruling both Sheryl Moon and
Appellants’ objections to the Second and Final Account, additional monies
remained in the Estate to be distributed equally, per the decedent’s intent
under the will, to both Sheryl Moon and Appellants). We agree with the
orphans’ court’s analysis and conclude no further elaboration is warranted.
Accordingly, we affirm on the basis of the orphans’ court’s opinion.*
Adjudication affirmed.

Judgment Entered.

4
Joseph D. Seletyn, Est
Prothonotary

Date: 2/15/19

4 In the event of further proceedings, the parties are directed to attach a copy
of the orphans’ court’s August 10, 2018, opinion to this memorandum.
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IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
ORPHANS' COURT DIVISION
In re: ESTATE OF ANITA M. MOON, No. 2013-0537
Deceased

wu wa

OPINIO

Appellants, Keith Moon, Alexis Hanngh Moon and Tara Staci Moon, (hereinnfler collectively
referred to ns “Appellants™), have filed an appeal to the Superlor Court of Pennsyivania from this
Court’s May 25, 2018 Adjudication of the Second and Final Account of the First National Bank &
Trust Company of Newtown (horeinafter “Adjudication”). In the Adjudication, we confirined the
Account, We also dismissed Appellants’ objections seeking the reimbursement of counsel fees they
Inourred with respect to creating » purported common fund for the benefit of the estate us o whole,
"This Opinion Is filed pursuant to Pennsylvania Rule of Appellate Procedure 1925(a).

BACKGROUND

Anita M, Moon (hereinafter “Decedent™), n resident of Bucks County, Pennsylvania, died
testate on May 22, 2010, The Decedent was survived by her three children: Sheryl Moon, Keith
Moon, and Sharon Moon Thom., Decedent left a Last Will and Testament dated June 20, 2006
(hereinafter the “WIll*), Pursuant to the Will, First National Bank of Newtown (hereinafter "FNB”)
;vas named executor of Decedent’s estate. The Wil provided that Sheryl Moon would receive all of
Decodent's tangible personal property and 50% of the residue, Keith Moon would receive 25% of the
resldue, and Keith Mooi’s daughters, Alexis Hannah Moon and Tara Stact Moon, would cach

recelve 12.5% of'the residue to be held in trust,

On December 4, 2015, FNB filed & First and Partial Account, On February 2, 2015,
Appellants filed Objeotions to the st and Partial Account (hereinafter “First Objections”). In the
Plist Objections, Appetlants alleged, Infer alia, that FNB did not collect all of the non-probate assets

of Decedent, The First Objections also asserted that Sheryl Moon Jmproperly received ussets which
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belanged to the estate. Moreover, the Pirst Objections alleged that FNB ultimately refused to pwsue
litigation to recover alleged non-probate assets from Sheryl Moon and therefore FNB should be
surcharged, -

On November 18,2015, FNB filed a Motion for Summary Judgment seeking, infer alia, the
dismissal of Appellants’ request for surcharge agalnst 'NB. The partles thereafter resolved this issue
by way of settlemont. On Deccmber 18, 2015, Sheryl Moon filed a Motion for Summar:;r Judgment
seeking to have Appellants’ First Objections dismissed. On April 6, 2016, this Court denied Sheryl
Moon's Motion for Summary Judgment In all respects except for one issue that Appeilants conceded
was without merit,

In Aprll 2017, the parties reached threc separato settlement sgreements. With regard to the
first and second settlement agreements, Sheryl Moot and Appellants cach agreed to wlthdraw all
¢laims for surcharge against FNB. With rogord to the thicd settlement agreement, Appellants and
Shcryl Moon resolved outstanding {ssues with regard 1o the non-probate asset claims, Pursuant to
this settlement agreement, Sheryl Moon agreed to pay Appellants $550,000,00, FNB was aiso
required to file a Second m;d Final Account.

On June 29, 2017, FNB filed the Second and Final Account, On July 3, 2017, the Potition for
Adjudication/Statement of Proposed Distribution with respect to the Second and Final Account was
filed, On August 7, 2017, both Shery] Moon and Appellants filed objections to the Second and Final
Account, The primary {ssue raised by the partics concerned whother the estate should reimburse the
parties for the legal fees and costs they fncurred over the course of the litigation regarding the estate.
With respect to the Appsi!ﬁnts’ objectlons, the primary contention they advanced was that through
'thg settlement they reached with Shery! Moon, they in os;cnce were responsible for the return of
$1,100,000.00 to the estate therohy creating a common fund for the benefit of the estate as a whole,
In doing so, Ap];ellanls alloge that from the purported common fund, they collected $550,000.00 a5

50% benoflciarics. In her objections to the Second and Final Account, the primary contention
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advanced by Sheryl Moon was that the legal fees incurred were a result of litigation efforts which
sought to preserve cstate funds und dofend the actions taken by Decedent. Moreover, Sheryl Moon
argued that sho engaged in succossful litigation efforts becuuse her Motion for Summary Judgment

was granted in part,

On May 25, 2018, we {ssued our Adjudication with respect to the Sccond and Pinal Account,
In the Adjudication, we confirmed the Account and overruled both Sheryl Mooh and Appeilants’
objections seeking reimbursement from the estate of attorneys fees and costs they incurred with
respect to litigation.

On June 59, 2018, Appellants filed & Notico of Appeal to the Pennsylvania Superior Court
from this Court’s May 23, 2018 Adjudication overruling Appellants’ objections to the Second and
Final Account, Sheryl Moon did not appeal this Court’s Decision denying her request for counsel
fees. On July 12, 2018, Appellants filed thelr Concise Statement of Matters Complained of on
Appeal (hercinafter *Concise Statement” or “Rule 1925(b) Statoment”). Appellants’ Concise
Statement was not specifically enumerated, Rather, Appellants’ Conclse Statement sets forth the
issues complaine'd of on appeal in memorandum format. In the interest of brevity, we exgerpt
Appellants® allegations of crror as stated in thelt Conclse Statement, below:,

This Honorable Court erred as a matter of law and abused Its discretion when
it issued its Adjudication, which confimed the Second and Final Account as stated
and found as a factual matter that Appellonts and Shery? “entered Into a settlement
agreemert with regard fo the non-probate asset claims which remained outstanding,
Pursuant to the settlement agreement, Sheryl Moon agreed to directly pay Keith
Moon $550,000." (Finding of Fact No. {3}, The Cour! erroneously failed to conclude
that Appellants’ Objections resulted {n the roturn of non-probate assets, which had
boen transferred directly to Sheryl personally, to the Estate and that the settiement
was the practical offectuation of the proper distribution of those recovered Bstate
assets to the remaining beneficiarics of the Estate. To find .otherwise was to
completely disregard the nature of Appellants' Objections and to elevate form entirely
over substance, .

This Honorable Court further ered when it concluded that “We do not
perceive, however, that when Sheryl Moon paid Keith Moon approximately
$550,000,00 this clrcumstance constituted the creation of a common fund for afl
estate beneficlaries, The monies received from Sheryl. Moon were not recovered to
benefit all beneficiarles but rather were recovered for the sols benefit of objectants,
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Keith Moon and his daughtcrs,” That conclusion was an error of law or an abuse of
Judiclal discretion because it was not supported by the record or by Appellants’
Objections, which sought to return assets lo the Bslate. Appellants had no legal right
to recover from Sheryl directly, nor did they file any.objections or bring any othor
Htigation to that effect, To the contrary, all of Appellants’ efforts were designed and
structured to return assets-to the Estate. Indeed legal counsol for FNB, Michael J,
Saile, Bsquire, testifjed that the $550,000 in settiement funds that Appellants recelved
were “intended to-be & payment to them as beneficiarles of her mother's estate,”
(N.T., April 17, 2018, p. 28). That concluslon was never disputed, nor was that
evidence contradloted,

‘This Honorable Court also omed as a matter of law and, indeed, compounded
Its fundamental error in -concluding that- Appellants "brought an unsuccessful
surcharge claim agalnst FNB”, that tho “litigation did not positively impact the
estate's assots”, and that “[u}ltimately, [Appellant]s litigation efforts resulted in
depleting the Estate of $135,281.82, this sum paid to FNB by way of settlement with
respect o the expenses and fees incurred by FNB pursuant to Its participation in
litigation with regard to the estate’s administration.” Again, the Court erred as a
matter of law or abused its discretion when it falled to understand, appreciate or find
that the litigation of Appellants’ Objections to the First and Partial Account was
solely instituted and presented o Invalldate the improper conversion of the
decedent’s financial asscts thag she had intended to pass through the Estate into non-
probate assets that transferred exclusively to Sheryl upon the decedent's death. The
Court erroneously falled to renlize and conclude that the successful resolution of
Appellants’ Objections could only result in the return of assets to the decedent's
Estate and not directly to Appellants, ‘Because the litigation of Appellants’ Objections
resuited in the settlement by which the Estate as a whole benefited, with Appellants -
together rand  Sheryl individually cach effectively receiving $550,000.00 as the
residuary beneficiarles of the Estate, the litigation was successful, and Appellants’®
actions not only did not deplete the Estate in any respect, but, instead, enhanced and
Increased the Estate by almost $1 million, even after the payment of FNB’s litigation
costs,

This Honorable Court erred in fafling to conclude that, because the actions of
Appellants' counsel created a fund for the benefit of the Estate as a whole Appellants
were entitled to reimbursement from the Estate for the counsel fees they incurred in
the recovery of those assets, Prior judicinl precedent established these fundamental
principles of falrness and equity. For the Court to conclude that the efforts of
Appellants’ counsel were exclusively for the bonefit of Appellants, it necessarily and
fundamentally had to have failed to comprehend the nature of Appellants' Objections
and that Appellants' only legal avenue for refief wus to litigate for the benefit of the
Estale as-a whole, The Court further erred as a matter of law or abused Its discretion
in concluding that the settlement only benefited Appeliants, as the Court failed to
appreciate that Appellants’ recovery was In their capaclty as residuary beneficiaries
of the Estate and erroneously focused only upon the funds that Appellants recelved,
while disregarding the fact that there was an equal benefit to Sheryl as the other
residuary beneficlaries of the Estate, even though the practical terms of seftiement did
not require Sheryl to liquidate assots and return funds to herself in her capacity as the
other residuary beneficlary. In holding otherwise, the Court improperly elevated form
over subatance.




In sum, Appollants primarily allege that this Court erred when we determined that the settlement
roached by and between Appellants and Sheryl Moon did not constitute the creation of a common
fund for the benefit of the estate, We discuss Appsllants’ contentions below,

DISCUSSIO ’

The general rule with regard to the paymont of counsol feos is that each party to adversary
litigation is required to pay their own fees. Bslate of Wanamaker, 314 Pa, Super, 177, 179, 460 A.2d
824, 825 (1983). Tn the absence of a statule allowing counsel fees, recovery of such fees will be
permitted only in exceptional circumstances, ]d. One such exceptional circumstance where counsel
fecs may be recqvcred is when the work of counsel has created a common fund for the benefit of
many. ld. The retionale for this rufe is that, “[Plersons who obtain the beneflt of a Jawsuit without
contributing to its cost are unjustly enriched at the successful litigant's expense.”” [d. (q'ua!ing
Boeing Co.v. Van Gement, 444 U.8. 472, 472, 100 S.Ct, 745, 746, 62 L.Bd,2d 676 (1980)).

Morcover, with respeet to the dollar amount of recoverable attorney’s fees, sald inquiry is
based upon the reasonable value of services actually rendered. In re Estg;g. of Rees, 425 Pa, Super.
490, 625 A.2d 1203 (1993). The reasonableness of attorney’s fees is an inquiry within the sound
discretion of the court and will only be reversed when there is a clear abuse of that discretion. In re
LaRocea's Trust Hstate, 431 Pa, 542, 246 A.2d 337 (1968). “It is well cstablished that whenever
there is an unsuccessful nttempt by a benefteiary to surcharge a fiduciary the latter is entitled to an
allowance out of the estate to pay for c'ounscl fees and necessary expenditures in defending himsclf
against tho attack,” In ye B rowarsky's Estgtle, 437 Pa, 282, 285, 263 A.2d 365, 366 (1970} (quoting
Wormley Estate, 359 Pa. 295, 300301, 59 A.2d 98, 100 (1948)),

Finally, with regard to the factors taken into consideration In determining the fees payable to

an altorney, the Pennsyivania Supreme Court has stated the following:

“The facts and factors to be taken Inte consideration in determining the fee or
compensation payable to an attorney include: the amount of work performed; the
character of the services rendered; the difficulty of the problems involved; the
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importance of the litigation; the mmount of money or value of the property in

question; the degree of responsibility Incurred; whether the fund Involved was

‘created’ by the attorney; the professional skill and standing of the attorney in his

profession; the vesults he was able to obtain; the ability of the client to pay a

reasonable fee for the services rendered; and, very importantly, the amount of money

or the value of the property in question,”

In re LaRacea's Tr, Bstate, 431 Pa. 542, 546, 246 A.2d 337, 339 (1968),

The prin;ﬁry contention ndvanced by Appellants is that when Appellants effectusted a
gettiement with Sheryl Moon for the refurn of non-probate assets, the terms of the settlement
* constituted the creation of & common fund for all estate beneficiaries, thereby entitling Appellants to
have the estate reimburse them for the counsel fees and costs inc;urred in the recovery of those assets,
In support of their contention, Appeliants advance a somewhat creative argument that the settlement
roached with Sheryl Moon benefltted the estate as n whole by a sum of over ${ million, We do not
find Appellants’ argument persuasive, Sheryl Moon and Appellants were the sole beneficiaries of
the estate. Over the course.of‘ the e'state litigation, the benefivlaries agreed t'hat Sheryl Moon would
pay Appellants $550,000,00 to bring an end to the litigation, No other beneficiarles, aside from
Appellants, benefitted from this payment. Thus, we do not porceive this divect payment as
constituting the c‘-.reation of & common fund that benefitted tnany or all estate beneficiaries, but rather
evidencos the attempt of Appellants’ counsel to recover monlos only for the benefit of her clients,
Furthermore, there are no estate beneﬁciaries who were unjustly enriched by the efforis of
Appellants’ counsel, See Estate of Wanamaker, 460 A.2d at 825, We therefore exercized our
discretlon in deny.ing Appellﬁnts’ request for payment of attorneys’ fees from the estate,

With respect to Appellants® contentions regarding their Htlgation efforts, we find Appellants’
arguments unpersussive. The record establishes that Appellants brought an unsuccessful surcharge
olalm ngainst FNB, which necossitated FNB to expend nttorney’s foes in its defense. FNB's
litigation costs eventually depleted the estate of $135,281.82, the sum paid to FNB from the estate by

way of settiement, Furthermore, as discussed above, the practical impact of the settlement reached
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by Sheryl Moon and Appellants was a direct payment to Appellants for Appeliants® sole benefit,
Finglly, It should be noted, that by overruling both Sheryl Moon and Appellants’ objections to the
Second and Final Account, additional monies remmined in the estate account to be distributed
equally, per Decedent’s intent under the W1, to both Sheryl Moon and Appellants.

ONCLUSIO

Based upon the foregoing, we suggest that the present appeat should be dismissed,

BY THE COURT:

E!lo I Qoid
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