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COMMONWEALTH OF PENNSYLVANIA, IN THE SUPERIOR COURT OF
PENNSYLVANIA

Appellant
V.

OSCAR ALBERTO VEGA ALVARADO

No. 1692 EDA 2015

Appeal from the Order entered May 7, 2015,
in the Court of Common Pleas of Bucks County,
Criminal Division, at No(s): CP-09-CR-0000730-2015.

BEFORE: OTT, RANSOM, and FITZGERALD,* 1].
MEMORANDUM BY RANSOM, J.: FILED APRIL 28, 2017

The Commonwealth appeals from the order entered May 7, 2015,
granting Appellee’s suppression motion.! We affirm.

In November 2014, Appellee was arrested, and subsequently charged
with driving under the influence pursuant to 75 Pa.C.S. §§ 3802(a)(1) and
3802(c). On March 31, 2015, Appellee filed a pretrial motion, which
included a challenge to the admissibility of statements he made during a

traffic stop. Specifically, Appellee contested the admissibility of his

1 The Commonwealth has certified that the trial court’s suppression order
will terminate and/or substantially handicap the prosecution of Appellant’s
case. See Pa.R.A.P. 311(d).

*Former Justice specially assigned to the Superior Court.
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statements made during a second interaction between him and the arresting
officers on the basis that the statements were the product of a custodial
interrogation made without Miranda warnings.?> Appellee also contested the
admissibility of blood alcohol results on the basis that, without the
statements he made at the scene, the Commonwealth was unable to
establish the time of driving.

The trial court held a suppression hearing on May 7, 2015. Trooper
Craig Acord was the only witness. In addition, the Commonwealth played
the trooper’s dash cam recording of the incident. The trial court summarized
its factual findings as follows:

On November 21, 2014, at approximately 11:40 p.m.,
State Trooper [Craig] Acord (“Trooper Acord”), while on
patrol and in full uniform, in a marked patrol vehicle,
observed a disabled vehicle stopped on Interstate 95. The
disabled vehicle, a black Mercedes owned by [Appellee],
was stopped on the right shoulder on Interstate 95 and
had its hazard lights on. Upon seeing the disabled vehicle,
Trooper Acord turned on his overhead lights and stopped
behind the vehicle. It is Trooper Acord’s practice to stop
and offer assistance to disabled vehicles.

When Trooper Acord initially parked his patrol car
behind [Appellee’s], he saw [Appellee] in the process of
changing a tire. Trooper Acord then got out of his patrol
car, approached [Appellee] (“the first interaction”), and
asked him questions assessing the situation and offering
aid. Trooper Acord’s first two questions to [Appellee]
were: “[Y]ou got a flat? You ok?” Trooper Acord then
asked [Appellee] where he was coming from and where he

> Arizona v. Miranda, 384 U.S. 436 (1966).
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was going. Trooper Acord was very amicable during the
first interaction. Prior to going back to his patrol vehicle,
Trooper Acord told [Appellee] to “"go ahead and do what
you gotta do there” and to “have at it my friend.”
Pursuant to normal practice, Trooper Acord asked for
[Appellee’s] information and took his driver’s license while
his partner got the registration from [Appellee’s] vehicle.

It is wundisputed and uncontested that the first
interaction between [Appellee] and Trooper Acord was a
mere encounter. However, during the first interaction,
Trooper Acord observed that [Appellee] appeared to be
unsteady, slurred his speech, and had an odor of alcohol
coming from him. These observations indicated to Trooper
Acord, who has made roughly 350 DUI arrests, that
[Appellee] was intoxicated (“hammered”). When Trooper
Acord returned to his patrol car to run [Appellee’s] driver’s
license and registration number, he notified his partner
that [Appellee] was a “drunk driver” and that he was
“hammered.” Trooper Acord uses the term “hammered”
when describing somebody who is “"more than a little
drunk.” Trooper Acord then said to his partner that he was
not going to let [Appellee] change his tire because he
might hurt himself. At that time, Trooper Acord
determined that [Appellee] was detained and no longer
free to leave.

Trooper Acord then exited his patrol car and re-
approached [Appellee’s] vehicle a second time (“the
second interaction”). When Trooper Acord approached
[Appellee] for their second interaction, [Appellee] was
kneeling down and changing the front right tire of his
vehicle. When Trooper Acord reached [Appellee’s] vehicle,
he stated, “[Appellee], I want you to step over here and
talk to me real quick.” [Appellee] complied as ordered,
and walked to the back right of his vehicle. [Appellee]
then stood between the two State Troopers and the
concrete barrier lining the shoulder of the highway.

Trooper Acord then proceeded to ask [Appellee] various
questions which he already asked him during the first
interaction. These questions called into doubt the answers
[Appellee] initially provided. For example, one of the first
questions Trooper Acord asked [Appellee] during the
second interaction was “[w]here are you coming from?’

-3 -
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This same question was asked during the first interaction.
However, it was now asked in an inquisitive tone of voice
to communicate to [Appellee] that Trooper Acord severely
doubted the answer [Appellee] had previously given. The
same can be said for the way in which Trooper Acord re-
asked [Appellee] “[h]Jow come you’re heading this way if
you're heading home?

Trooper Acord then ordered [Appellee] to move, for a
second time, between the patrol car and [Appellee’s] car.
Moments after commanding [Appellee] to step away from
his front right tire, and asking various questions, Trooper
Acord demanded [Appellee] “[s]tand over here and talk to
me a bit more.” This time, Trooper Acord made [Appellee]
stand directly between the patrol car and [Appellee’s] car.
In doing so, Trooper Acord directed [Appellee] to “stand on
that line for me and face me.” Trooper Acord then asked
[Appellee] “you don’t have any weapon do you?” As
Trooper Acord asked this question, he began to look into
[Appellee’s] pockets, asked what he was carrying and
performed a brief pat down.

Trooper Acord then asked [Appellee] when his last drink
was. [Appellee] responded that his last drink was twenty
minutes prior to seeing Trooper Acord. Trooper Acord then
asked [Appellee] if he stopped after work and where he
stopped. [Appellee] answered in the affirmative and
stated that he stopped at a bar called “The Press.”

Trooper Acord then proceeded to administer a field
sobriety test known as the horizontal gaze nystagmus.
The test was administered to confirm that [Appellee] was
intoxicated. The horizontal gaze nystagmus test did in fact
indicate that [Appellee] was intoxicated. Next, Trooper
Acord had [Appellee] take a portable breath test. The
portable breath test measured [Appellee’s] blood alcohol
level at .19, more than double the legal limit. Trooper
Acord then handcuffed [Appellee] and placed him in the
back of his patrol car.

Trooper Acord testified at the suppression hearing that
his plan in re-approaching [Appellee] was to build his case
for impairment. Trooper Acord hoped to do so by getting
[Appellee] to talk more so that he could get [Appellee’s]
slurred speech on his audio recorder. However, Trooper

-4 -
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Acord did not provide [Appellee] with his Miranda
warnings. Further, at no point did Trooper Acord or his
partner return [Appellee’s] driver’s license to him.

Earlier in the evening, another State Trooper, Trooper
Hand, observed [Appellee] pull over to the side of the
highway. No estimate of time between [Trooper] Hand’s
observation and when Trooper Acord arrived on the scene
was given. [Appellee] was not in the driver’s seat and the
engine was not running. Trooper Acord did not touch any
portion of the vehicle to indicate whether or not it was
warm. At approximately 12:30 a.m. blood was drawn at
St. Mary’s Hospital.

Trial Court Opinion, 10/7/15, at 1-5 (footnotes omitted).

After hearing argument from the parties, the trial court granted
Appellee motion, thereby suppressing statements made during the second
interaction, and, because the Commonwealth proof of the time Appellee was
driving was dependent on one of these statements, it also ruled the blood
alcohol results inadmissible as it relates to the Section 3802(c) charge. This
timely appeal by the Commonwealth follows. Both the Commonwealth and
the trial court have complied with Pa.R.A.P. 1925.

The Commonwealth raises the following issues:

A. Did [Trooper Acord] have reasonable suspicion to
believe that Appellee, who exhibited slurred speech and
red, glassy eyes, smelled of alcohol, was unsteady on
his feet, and had trouble responding to the [trooper’s]
guestions, had been operating his vehicle while under
the influence of alcohol, such that an investigative
detention of Appellee was lawful for purposing [sic] of
further investigation [of] the suspected criminal
activity?

B. Did the suppression court err in concluding that
Appellee had been subject to custodial interrogation
which required Miranda warnings where the [trooper]

-5-



J-A02030-17

testified that he formed the opinion during the traffic
stop that Appellee was intoxicated and therefore not
free to leave but where the [trooper] never
communicated that to Appellee, and where, under an
objective standard, the totality of the circumstances did
not reasonably suggest to Appellee that he was under
arrest or the [functional] equivalent thereof at the time
he made statement(s) that were the subject of
suppression?

C. Did the suppression court err in suppressing the
laboratory results concerning Appellee’s blood alcohol
content based on a violation of the two-hour rule where
it held that there was circumstantial evidence that
Appellee had been driving within two hours of his blood
being drawn based on Appellee’'s statements in
conjunction with other circumstantial evidence, but that
Appellee’s statement was inadmissible and therefore the
blood results were inadmissible?

D. Did the suppression court err in suppressing the
laboratory results concerning Appellee’s blood alcohol
content based on a violation of the two-hour rule where
the blood alcohol results were otherwise admissible as
evidence on count one of the information, 75 Pa.C.S. §
3802(a)(1), irrespective of whether Appellee’s blood
was drawn within two hours of him operating a vehicle?

Commonwealth’s Brief at 4-5 (excess capitalization omitted).
This Court has summarized:

The applicable standard of review in a Commonwealth
appeal from an order of suppression is well-settled. We
must first determine whether the factual findings are
supported by the record, and then determine whether the
inferences and legal conclusions drawn from those findings
are reasonable. We may consider only the evidence from
the defendant’s witnesses together with the evidence of
the prosecution that, when read in the context of the
entire record, remains uncontradicted. When the evidence
supports the suppression court’s findings of fact, this Court
may reverse only when the legal conclusions drawn from
those facts are erroneous.
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Commonwealth v. Lyles, 54 A.3d 76 (Pa. Super. 2012) (citations
omitted), affirmed, 97 A.3d 298 (Pa. 2014).

After careful review of the suppression hearing transcript, as well as
our viewing of the dash cam video, we conclude that the Honorable Robert J.
Mellon has prepared a thorough and well-reasoned opinion that discusses
the different types of police interaction with persons subject to a traffic stop
and correctly applies the requisite quantum of evidence the police must
possess in order to validate their conduct. Applying the applicable criteria to
his factual findings, we conclude that Judge Mellon has correctly disposed of
the Commonwealth’s first three claims. We therefore adopt Judge Mellon’s
October 7, 2015 opinion as our own in disposing of the Commonwealth’s first
three issues enumerated above.

In reaching our conclusion, we reiterate that standards applicable to
police conduct may change during the relatively short duration of a traffic
stop. See Commonwealth v. Cauley, 10 A.3d 321, 326 (Pa. Super. 2010)
(explaining that “[b]ecause the level of intrusion may change during the
course of the police encounter, the record must be carefully scrutinized for
any evidence of such changes”). Given the particular facts presented, we
emphasize the following rationale provided by Judge Mellon:

The foregoing facts clearly indicate that no further
investigation was necessary to convince Trooper Acord,
who has made roughly 350 DUI arrests, that [Appellee]
was intoxicated and an arrest was going to be made. For

instance, Trooper Acord’s use of the word “hammered,”
and his corresponding description of the term, showed that
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there was no doubt in his mind that [Appellee] was
intoxicated. Trooper Acord testified at the suppression
hearing that his plan in re-approaching [Appellee] was to
build his case for impairment. His only efforts in doing so
were to ask incriminating questions and subject [Appellee]
to an interrogation. These circumstances do not fit the
purpose of the investigative detention because once the
determination to arrest was made, [Appellee] was in
custody and entitled to his Miranda warnings prior to
being interrogated.

Trial Court Opinion, 10/7/15, at 24 (footnote omitted). See, e.g.,
Commonwealth v. Turner, 772 A.2d 970, 975 (Pa. Super. 1999) (en banc)
(holding that if a motorist who has been detained pursuant to a traffic stop
thereafter is subject to treatment that renders him in custody for practical
purposes, he or she is entitled to full panoply of protections prescribed by
Miranda).

In addressing the Commonwealth’s fourth issue, we note that Judge
Mellon explicitly suppressed the blood alcohol results only as to the Section
3802(c) charge. See Trial Court Opinion, 10/7/15, at 26.

In sum, because a review of the totality of the circumstances supports
the conclusion that Appellee was subject to custodial interrogation during the
traffic stop without the benefit of Miranda warnings, we affirm the order
granting Appellee’s suppression motion.

Order affirmed.
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Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 4/28/2017



wAa EDREBTE

IN THE COURT OF COMMON PLEAS OF BUCKS COUNTY, PENNSYLVANIA
CIVIL ACTION '

COMMONWEALTH OF PENNSYLVANIA

VS. .
. CP-09-CR-000730-2015
OSCAR VEGA ALVARADO i |

OPINION
“The ConunonWealth of P'ennsylvania (lhe “Commonwealth“) appeals from the decision of -
this Court’s Order entered on May 7, 2015 , granting Oscar Vega Alvarado s (“Alvarado” or “Mr
Vega”) Motion to Suppress statements he made after he was subject to a eustodlal mterrogauon -
but not ‘provided wrth his Mrranda wamnings. It is uncontested that the mmal interaction between
Trooper Acord and Alvarado was a “mere encounter.” However, the primary issue before thrs
Court is whether the second interaction between Trooper Aeord and Alvarado was a custodral _ |

interrogation which requrred eranda wamings.

: o2 ’
' S
FACTUAL AND PROCEDURAL BACKGROUND S s

I
e,

_ On, November 21,2014 at approxrmately 11:40 p.m., State Trooper Cralg Acord (“Trooper
Acord™), whlle on pat.ro[ and in full umform ina marked patrol vehlcle observed a dlsabled
vehicle stopped on Interstate 95.! The disabled vehicle, a black Mercedes owned by A_lva_rado,'was

stopped on the n’ght shoulder on Interstate 95 and had its hazard'lig,'ht.s'on2 Upon seeing the

disabled vehicle, Trooper Acord turned on his overhead lights and stopped behmd the vehlcle 3 lt

is Trooper Acord’s practice to stop and offer assistance t¢ dlsabled vehlcles R 3 1a
"""'2'- L0
'~":.-- 1 GOS0
D4 ,\_‘3"!'
! Notes of Testimony (herernaﬂer “N.T.”) 5/7/15, 15:1-3. v i :‘ oo L= EG

IN.T.5/1/15,21-23.

YN.T. §/7/15, 16:6-13. '
M.T. 5/7115,21-23. Trooper Acord testified at I.he suppression heanng that it is normal practice for Trooper Acord
and other State Troopers to offer aid to drivers of disabled vehicles. Trooper Acord testified lhat if the driver of the



When TrooperAcord initiaily parked hjs patrol_ car behind AlvaradO’s ne saw Alva‘r‘ado in
the process of changmg a tire.” Trooper Acord then got out of his patrol car, approached Alvarado
(*the ﬁrsl mleractron”) and asked him questions assessmg the situation and offering aid.¢ Trooper
Acord’s first two questions to Alvarado were: “[y]ou got a ﬂat'? You ok"”"'-Trooper Acord then
asked Alvarado where he was commg from and where he was gorng % Trooper Acord was very
amrcable dunng the first i mteractron Pnor o gomg back to his patrol vehicle, Trooper Acord told '
Alvarado to “go ahead and do what you gotta do there” and to “have at it my- friend.” P‘ur‘suant’ 1o
normnal praeuce Trooper Acord asked for Alvarado S mformauon and took his dnver s llcense
while his partner got the reglstratron from Alvarado’s vehicle.'®

It is undisputed and uncontested that that the first interaction befyveen Alvarado and.
Trooper Acord was a mere encounter. However, during the first interaction, Trooper Acord
observed that Alvarado .a'pp'eared to be unsteady, slurred his speech, and had an odor of alcohol
coming from him."" These o'bser_\.rations indicated to Trooper Acord, who has made roughl)'r 350
.DUl arrests, that Alvarado was intoxicated (‘‘harnmered"‘).-'2 When Tr00per _Aeord returned to his
patrol car to run Alvarado s driver’s license and regrstrauon number he notified hlS partner t.hat
Alvarado was a “drunk driver”' and that he was “hammered 14 Trooper Acord uses the term

“hammered” when descnbrng somebody who is “more than a little drunk.”'5 Trooper Acord then

disabled vehicle does need assistance, the State Trooper wrll call a tow truck, otherwise the Trooper will set up
flares behind the driver's vehicle to protect them from traffic.
SN.T. 5/7/15, 16: 22-25. .

6 Video.

7 Video.

¥ Video.

? Video.

ON.T. 5/2/15, 17-18.

'N.T. 5/2/15, 18:10-17.

ZN.T. 5/2/15, 18-19.

13 ¥ideo.

14N.T. 571115, 20:1-10.

FNLT. 5774185, 30:7-9.



said to ﬁis‘ partner that he was not going 1o let Alvarado change his tire b_ecause he mig‘ht_h‘gri
himself.'® At that time, Trooper Aéord determined that Atvarado. was detained and no lon._gef ﬁce
to leave.\? . |
Trooper Acord then exited his patrol car and re-approached Alvarado’s vehicle a second

time (“the second interaction™).'* When Trooper Acord approached Alvarado fo.r: their se.tl:or'ld.
interaction, Alvarado was kneeling down and changing the front right tire of 'His vehicle;"y _W_ch
Trooper Acord reached Alvarado’s vehicle, he stated, “Mr. Vega, | want you to step over here and
talk tb me real quick.”2 Alvarédo éomplied as ordered, and walked 1) the back right .ot.' his
vehicle. ! Alvarado then stood between the two State Troopers and-lﬁe concrete barrier lining the
shoulder of the highway.22 |

| Troopé'r A'cofd then proceeded 1o ask Alvarado various questions which he alfeady asked
him duﬁng the first interaction. 2 These questions called into doubt the answers Alvarado inifially‘ _
provided. For example, oné¢ of the first questiéhs TrooperAt_:m_'d asked Alvarado during the'secd_nd '
interaction was ".[w]here.are you coming from?”?* This same question was asked du.ﬁng. the first
ir'1te.rat:ti0n.25 Howeye.r, it was now askéd in an inquisitive tone of voice to comm_uni“catc' to

Alvarado that Trooper Acord severely doubted the answer Alvarado had previously given. The

6 N.T. 5/7/15, 20:14-18.
N.T. 5/7/15, 32:4-14.
BN.T, 5/7/15, 20:18-19.
¥ Video. :

2 Video.

¥ Video

2 Video.

B video.

H Video.

5 Video.

* Video.



same can be sard for the way in Whlch TroOper Acord re-asked Alvarado “[h]ow come you're
headmg this way if you're headmg home?"% ‘

Trooper Acord then ordered Alvarado to move, for a second rime, between the palro_l car
and Alvarado’s car.28 Moments oﬁer commanding Alvarado to step away from his front right tire,
and ésk.ing‘ Alvarado varioué quéstiorrs Trooper Acord 'demanded Al'varado “[s]tand over here and
ta]k to me a little bli more.’ »29 'ﬂus time, Trooper Acord made Alvarado stand drrectly betwccn the
patrol car and Alvarado s car.’? In domg s0, Trooper Acord drrected Aivarado to “sland on that '
fine for me and face me. 3t Trooper Acord then asked Alvarado “you don t havo any weapon do
| you?’ As Tr‘ooper Acord asked _lhls quesnon, he began to look into A[va'rado’s pocke‘ts; asked what
he was carrying, and perfonned a brief pat down. | |

Trooper Acord then asked Alvarado when his last drink was.® Alvarado responded that his
last drink was twenty minutes prior to seeing Troope'r Aco__rd.34 Trooper Acord thenasked Alvarado
ifhe stopped after work and \\rheré he sl_opped.35 Alvarado answered in the afﬁnhativ‘e‘ and.st_ated
that he stopped at.a bar called “The Press.”*

Troop.cr Acord ;ﬁe_n pror:cedcd to _adminislér a ﬁeld'_sob.riety rést known as the h'ori'zo'nral '

gaze nystagmus.”” The test was administered to confirm that Alvarado was intoxicated.”® The

¥ Video. The patrol video in this case indicates that Alvarado told Trooper Acord he was going home. However,
after viewing Alvarado's address on his driver's license, Trooper Acord questioned Alvarado why he was stopped at
a certain point on the highway if he lived at the address listed on his driver’s license? Mainly, Trooper Acord
believed that Alvarado missed his exit, and quesuoned him to that effect.
2 Video. .
¥ Video.
 Video.
3 video.
# Video.
BN.T. 57115, 23-24.
MN.T. 5/7/15, 24:1-3.
B N.T. 5/115, 34-35.
3$N.T. 5/7/15, 24: 7-10.
YNT. 5/715,21-22.
BN.T. 571115, 21-22,




horizontal gaze nystagmus test d:d in fact mdlcate that Alvarado was mtox:caled ® Next Trooper
Acord had Alvarado take a portable brealh test 40 The portable breath tést measured Alvarado s
- blood alcohol level at .19, more than double the legal limit.*! Trooper Acord then handcuffed
Alvarado and placed him in the back of his patrol car.*2 : |

| Trooper Acord testified at the suppression heanng that his plon in re- approachmg Aivarado
wasto bu:ld his case for | 1mpamnent A3 'I‘rooper Acord hoped to do so by getting Alvarado to talk :
more so that he could get Alvarado s slurred speech on his &':udl_o_'recorder.'14 However,_ Trooper
Acord did not provide Alvarado with his Miranda wamings.*S Further, at no point did_l'I.‘ro'oper.
Acord or his partner return Alvarado’s driver’s license to him.* .

N Earlier in the eVelﬁng another State "I_‘rooper, Troopér Hand, observed _Alvarado poll over
to the side of :lhe highway.*’ No estimate of lhe.ti.me between 'f‘ooper Hand’s observation and.when :
Trooper Acord a:pived on the scene _wes _given. Alvaradol was oot in the driver’s seat and the engine
was not running. 8 Tfooper Acord did not touch any port'ion of tlde-vehicle to indicate whether or
not it was warm.*? At approximately 12:30 a.m. blood was drawn at St. Mary’s Hospital. %

Alvarado is chatged on' Crimi_nal lnfonnati.on No. 730-2015 with D_rivihg :Un_de_r the .

Influence, 75 Pa. C.S. § 3802(a)(1) & (c).

®N.T. 5/7/15,22-23,
®N.T. 51115, 23:6-9.
AINLT. 5/7115, 23:6-9.

42 Video. _
AN.T. 5/7/15, 20-21.

“ Id. _
BN.T. 51115, 52:1-6.

4 video.

YN.T. 5/715, 44-48,

% N.T. 5/7/15, 49:19-21.
BN.T. /1115, 49:21-25.
HN.T. 57715, 27:12-19.



On March 31, 2015, Alvarado filed 2 pretrial motlon which incltrded" his challenge to the
admrssrbrltty of his statements made at the scene of the traffic slop. Spectﬁcaily, Alvarado :
contested the admrssrbtl 1ty of his statements made durmg the second interaction on the basis that
they were a product of a custodral tnterrogatron and made wrthout M_t warnings. Alvarado
s'imi.larly contested th_e ad_missibility of the Blood Alcohol Results on the basis that Wlthout the
'statements Alvarado made oln scene, the Cornmonwealth was unable to es'ta.bliSh' the time of
dt‘iviné.' | | | |

Durin'g a s’uppre.ssion hearing on May 7 20.15 the Court Granted Alvarado’s Motion to
Suppress and suppressed statements made at the scene of the vehrcle stop and therefore ruled that
the Blood Alcohol Results were also inadmissible. ! |

~ On June 5, 201 5,_ the CommonWealth filed a Notice of Appeal with the. Superior Court
This Opinion is 'ﬁled purs.uant to Pennsylvania Rule of Appellate Procedure l925(a) 52 |

STATEMENT OF MATTERS COMPLAINED OF ON APPEAL

, Pursuam to Pennsylvama Rule of Appellate Procedure l925(b) the Commonwealth filed -
d Statement of Errors Complatned of on Appeal on ._lu‘ne 30, 2015, _In its appeal, _the'
Commonwealth cOmplai_rted of four errors. This Court consolidates .these fottr.compl.ained of errors
into followirt‘g WO issues:
I. Was Alvarado depnved of his Constrtuttona! nghts when Trooper Acord did not
provide him Miranda warntngs before or during the second tume Trooper Acord
approached Alv_arado and his vehicle such that any statement made by Alvarado durtn_g '

this second interaction should be suppressed?

S N.T. 5/7/15, 73-75. . _

52 “Rule 1925 is intended to aid trial judges in identifying and focusing upon those issues which the parties plan to
raise on appeal. Rule 1925 is thus a crucial cornponent of the appellate process.” Com. v. Seibert, 799 A.2d 54, 62
(Pa. Super. 2002), : . :



2. If Alvarado’s Constitutional nghts ‘were violated because Trooper Acord farled to

provrde hrm Mtranda warnings before or dunng thelr second 1nteractton should the

blood alcohol results, taken at Samt Mary’s Hospital, be suppressed asa product of an

. unlawful detamment, v1olatlon of M1randa warmngs, and in violation of the two hour.'
rule? N
'orsCUssroN
" This Court wrll drscuss the aforementloned 1ssues in .tum As previously stated it 1s '
unconteSted and undlsputed that the ﬂrst 1nteractron between Alvarado and Trooper Acord was a
mere encounter. Therefore, thts Court needs only to analyze'whether Alvarado’s Cons_titutional'_

rights were vrolated dunng the second interaction.

- The ﬁrst Sectron of th1s Oplmon w:ll begln by drscussmg the three types of i mteractlons -

between faw enforcement a.nd crtrzens and the correspondmg legal standards. Tlus Oprmon will
then illustrate why the second interaction rose 1o the level of a custodtai interrogation.

Accordmgly, this Op1mon will show that Alvarado was entitled to his Miranda warnin'gs du:ing‘

the second interaction. Because Alvarado was not given his eranda wammgs, any statement made

during the second encounter will be suppressed

In the second Sectron thts 0p1mon will dlscuss why the blood étlcohol results taken at S.aint
Mary s Hospltal were the product ofa vrolanon of Alvarado’s Consututlonal rights. Consequently, _
. the Blood Alcohol Results should also be suppressed

A Troop‘ er_Acord’s Second Interaction with Alvurado Constituted a_Custodial
Interrogation Such That Alvarado Should Have Been Given Miranda Warnings

and, Because of Trooper Acord’s Failure To Provide Such Warnings, Alavarado’s
Statements During the Second Interaction Are Suppressed. '

The Fourth Amendment of the United States Constitution provides that it is "‘_[t]he right of

the people to be secure in their persons, houses, papers, and effects, against unreasonable s¢arches



and seizures . .. "5 Slmllarly, the Pennsylvama Constltuuon guarantees that the people of the

C_Omm_Onweaith shall be secure in - their persons, houses papers and possessnons from .
unreasonable searches and seizures . . 3% “The Founh Amendment protects agamst unreasonab!e ‘
searches and seizures, mcludlng those entalilng 0nly a brief detentlon 35 Couns have lelded
interactions between law enforcement and citizens into three categones. These categories prowde
varymg ievels of' Justlﬁcatlon dependmg upon: the nature of the interaction and whether or not the
citizen is detained.’¢

The first of these is a “mere encounter” (or request for information)
which need not be supported by any level of suspicion, but carries
no official compulsion to stop or to respond. The second, an
“'nvestngatwe detention” must be supported by a reasonable
suspicion; it subjects a suspect to a stop and a period of detention,
but does not involve such coercive conditions as to constitute the
functional equwalent of an arrest. Finally, an arrest or “eustodlal
detention” must be supported by probable cause.”’

However, the type of encounter can change during the course of the interaction.
-~ A, Mere Encounter

A law enforcement agent may engage in a mere encounter without any suspicion of.

criminal activity, and the citizen has no obligation to stop or respond.*® “A mere encounter is

characterized by limited police presence and police conduct and questions that are not suggestiire

of coercion. It is only when such police presence becomes foo intrusive, the interaction must be

%1 U.S. Const. amend IV,

™ Pa, Const. art. [, § 8.

% Com, v, Strickler, 757 A.2d 884, §87 (Pa. 2000)

% Com v. DeHart, 745 A.2d 633, 636 (Pa. Super. 2000),

7 Com. v. Fleet, 114 A.3d 840, 845 (Pa. Super. 2015).

% Com. v. Blair, 860 A.2d 567, 572 (Pa. Super. 2004)(holding that "[b)ecause the level of inirusion into a person's
liberty may change during the course of the encounter, fcourts] must carefully scrutinize the récord for any evidérice
of such changes.”).

¥ Com v, Boswell, 721 A.2d 336, 340 (Pa. 1998).




deemed an investigative detentron or seizure.” %0 “The hallmark of [a mere encounter] is that it
carries no oﬂ' cral compulsron to stop of respond.”®!
Police officers lending aid to cmzens has been classified as a mere encounter. “[The

Superior Court of Pennsylvania] has held that policc officers have a duty to render aid and

assistance to those they believe are in need of help 162 For example in Commonwea]th v, Kendall

the court ruled that lhere was justa mere encounter when a pollce officer pulled offa road behmd
a vehicle, and was _]US[ trying to determme whether a motorist needed ard 6

Srmlla.rly, in Commonwealth v, Colims a State Trooper approached a vehrcle parked after

dark at a scenic locauon that ‘was commoniy used in daylight, to check on the safety of the.
motori sts 6 The lrooper parked twenty feet away from the rear of the vehrcle observed no outward
sign of distress from the vehicle or its occupants, did not observe anything that would lead him to. |
believe illegal activity was occurnng, and the occupants of the vehicle were not scrambling around'
as if they were try:ng to get away because the trooper was approachmg 5 However, when the
troOper approached the vehicle, he smelled marijuana and saw a bong in p!arn view,% Thereaﬂer
an occupant of the vehicle blurred out that the occupants had been smoking marijuana‘ and that he
~ owned the bong.57 - | |

The defendant was _charged with possession of drug paraphemalia and moﬁed to suppress
the drug paraphernalia (i.e. the bong).®® Ultimately, the court denied the defendant’s Motion to

Suppress and held that the initial interaction between the State Trooper and the .pa'sseng_er in the

% Com, v, Hill, 874 A.2d 1214, 1220-21 (Pe. Super. 2005)Xcitations omitted){emphasis in original).
8 DeHart, 745 A.2d at 636,
8 Com v, Kendall, 976 A.2d 503, 505 (Pa. Super. 2009).
8 Kendall, 976 A.2d at 505.
® Com. v. Collins, 950 A.2d 1041, 1044 (Pa. Super, 2008).
5 Collins, 950 A.2d at 1045-46. :
% 1d,
67 1d, at 104S.
“ 1d.




an investigatory stop or a seizure.

vehicle was a mere encounter that did not need to be supported by any level of susptcron ® The
court reasoned that the State Trooper did not act in a coercive manner drd not speak forcefully o

~ the defendant, and that a reasonable person m the defendant s position would have rnterpreted the -

trooper ] actlons ‘as an act of off cral assrstance and not an lnvestrgatlve detentron »

However, as prevrously stated, the conduct of the law enforcement agent can escalate the :

type of interaction. “If the_ police action becomes toa intrusive, a mere encounter may"escalate into

7l

B. Investigative Detention

In‘contrast to a mere encounter, an investigative detention “carries an official compulsion _

to stop and respond, but the detention is tenrgora;z' y, unless it results in the formation of probable

cause for arrest, and does not possess the coercive conditions consistent with a formal arest.””

However, because the investigative detention has the elements of official compulsion, it requires

“reasonable suspicion” of unlawful activity.’3 The Pennsylvania Suprerne Court enunciated the

test to detemnne whether mdrvrduals rnteractrng wrth police ofﬁcers have been Sl.lb_jCCl to an -

1nvestrgat1ve detentron w4 “The test is whether consrdenng all the crrcumstances surroundmg the

_ encounter, the poli_'ce conduct would communicate to a reasonable person that the person was not '

free to decline the officers' request or otherwise terminate the encounter,””
The purpose of an investigative detention is to provide law enforcement an opportunity to

conduct further investigation into suspected criminal activity. For example, in Commonwealth v.

 Id. at 1047-48.

P14 at 1047.

7 Boswell, 721 A.2d 336, 340 (Pa, 1998); see see also Blair, 860 A.2d 567, 572 (Pa. Super 2004)(ruling that “[blecause
the level of intrusion into a person's liberty may change during the course of the encounter, we must carefully

- scrutinize the record for any evidence of such changes.”).

:z DeHan, 745 A.2d 633, 636 (Pa Super 2000)(emphasis added).

*Id.

™ Com, v, Sierra, 723 A.2d 650 (Pa. 1999).

™ DeHart, 745 A.2d 633, 636 (Pa. Super. 2000)(citing Sierra, 723 A.2d 650 (Pa. 1999)).
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DeHart, the court analyzed when interactions escalate into an investigative detention.” The

applicable facts for DeHart are as follows: two State Troopers, were on patrol in two marked patrof

vehicles when they received a radio report that there was a “suspicious vehicle” that might be a.
blue Camaro or Trans Amf" The Troopers then briefly followed a Trans Am that was dﬁviﬁg’
slo\.'vl_j,r.7'8 Tlle Trooper later_found the Trans Am parked in t'he I'Tont of a house with the engine still
running 7§ |
The Troopers pulled their car up next to and on the left hand srde of the Trans Am.% The
Trooper sitting in lhe passenger seat then rolled his window down; this prompted the driver of the ..
Trans Am to do the same.m The Trooper then asked the driver of the Trans Am “what’s going on
here?"® The driver of the Trans Am responded in a soﬂ-spoken manner and avoided eye contact.
wnh the Trooper.® Thls aroused suspicions for the questioning Trooper who sard to his partner
somethmg s not right here, . . . I'm going to get out of the car and see what’s gomg on here,”® _
| The Troopers proceeded to exit their patrol car. One Trooper went to speak wnh the driver
of the Trans Am whlle the other Trooper spoke wnh the passenger 8 After conversing with the
dnver of the Trans Am, the Trooper smelled alcohol on his breath and believed he mrght not be

twemy-one years of age.“6 The driver provided the Trooper with his dr_lvér's Ircense which

7 DeHart, 745 A.2d 633, 635 (Pa. Super. 2000).
71d,
18 Q.;
"id
“id
&g,
024
Y ]T
Hpd
1] ld
% jd.
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eonﬂrmed he was under twe'nty-one years of age.?’ T'he Trooper then directed the driver out of his
vehicle.® | - |

.'Mean.while the oth'er Trooper also detected alcohol on 1he bre‘ath of the passenger.* The |
Trooper then asked the passenger to exrt the veh:cle and told he was gomg to be transported to

| Evangehcal Hospital. o0 The Trooper also performed a pat-down search on the passenger 9 The .
pat-down yielded a manjuana pipe and a bag of man]uana ” Both the passenger and the dnver of‘
the Trans Am were arrested and taken to the hospltal for blood alcohol tests.” Charges were ﬁled '
against both parties and both partres moved to suppress all of the evrdence resulung from the poltce '
encounter.*

The court held that the Troopers pullmg up to the Trans Am and maktng cursory rnqurnes
qualaﬁed as a mere encounter.” The court justified this F ndrng on the fact that the Troopers ]ust
wanted to ﬁnd out what was gomg on.% However, the court ruled that when the Troopers exrted_

“the vehtcle and approaehed the Trans Am, they escalated “the encounter to afford grea‘ter.
rnvest:gauon, which, of course, is consistent wrth the Mgs_ of' an mvesugatlve detention.”™
Aeeordmgly, the court analyzed whether the Troopers had the requisite- reasonable suspreton of

criminal activity to support the mvestrgatlve detention %

&7 M :
g
L] 1‘_1.
21d.
9 &
M1d,
% Id. at 638.
*1d,
¥71d. (emphasis added).
% Id, at 617-38.
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C. Custodial Detention and Custodial Inrerrogation

The ﬁnal kind of interaction is a custodial detention. “In ﬁmher contrast, a custodial
detenuon oceurs when the nature, duration and conditions of an investigative detentlon become S0

coercive as to be, practlcally speaking, thc functional cquwalenl of an’ arresl "9 “The key -

distinction between an'_lnves'tlgative detention and custodial_detention is Lhat_an.invesligative o

~ detention lacks the co'erc.ive conditions that would make it the f"u.n_ct.ion'a_l eqoiy':_ﬂe_m of an
arrest.”'m_ However, - the .'fac'ts and circurnstances “of each cese are generally _controlling in
determmmg whether or not a detentron is mvestlgatory or custodxal
In determmmg whether ornota person was entitled to Mzranda wammgs cOolrts must ﬁrst_
' detcrmme_ if that person_ was subject to a custodial mterrog:exuon."_‘_l The standard Pennsylvania
conrts use in _deterr.nini.ng whether a. person‘é .interaction with law en”forcement is “cusrodiaj," or
whether law enforcement mmated a “custodial mterrogauon,” is an objective one bascd on a
totality of the cnrcumstances with due cons:derahon given to the reasonable 1mpress:on conveyed
to the person mterrogated 102 Custodlal interrogation, which ult:rnalely requu'e Miranda warnings,
-~ is defined as “questioning initiated by law enforcement of’ficers after a person has been taken into
custody or olherwrse depnvcd of his freedom of action in any s1gmﬁcant way 7103 The apphcable
test for determining whether a pamcular situation involves a custodial 1nterrogatlon is as follows:
~ The test for determlnmg whelher a suspect is being subjected :
to custodial interrogation so as to necessitate Miranda warnings is

whether he is physically deprived of his freedom in any significant
‘way or is placed in a situation in which he reasonably believes that

# 1d. (citations omitied).

1% Walkden v. Com., Dept, of Transp., Buresu of Driver Licensing, 103 A.3d 432, 439 (Pa. Commw. Ct. 2014).

'®! Com. v. Johnson 541 A.2d 332, 336 (Pa. Super. 1988)(holding that “[a] person must be informed of his or her
Miranda rights prior to custodial interrogation by police.”).

2 Com v. Gwynn, 723 A.2d 143, 148 (Pa. 1998).

193 Johnson, 541 A.2d at 336 (quoting Miranda v. Arizona, 384 U.S. 436, 444 (1966)).
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his | f‘rcedom of action or movement is ' restricted by .
such interrogation, '™ : : >

Simply put, deterinining whethel; a situation isa “cuﬁlddial interrogation” is a two-part |
test. First, the court must determine if the detention is “cuétodial." Then the court must determiﬁe R
wheﬂier the 'condﬁct by law enfqrcem_ent qualifies as “interrbgation.”

Léw enforcement “detentions in Pennsylvania becoﬁxc custodial when, under the totality
of the circum‘sr.aﬁces the cbnditions and/or durétion of the detention become so coercive as to
constitute the functional equwalem of arrest. nias The applicable standard for dctem'umng
whether a detentlon is custodlai is an objcctlve one based on the tolahty of the circumstances. 106

The terms “arrest and “custodlal detention” have been used mterchangeably 107 An arrest is

defined as: . o : : : ' _ _

[a]ny act that indicates an intention to take the person into custody
and subjects him to the actual control and will of the person making
the arrest.... The test is an obJecnve one, i.e., viewed in the light of
the reasonable impression conveyed to the pcrson subjected to the
seizure rather than the stnctly subjective view of the officers or the
persons being seized.'®®

“[A] reviewing court is to consider the particular facts of each case in order to determine whether
a detention is custodial.”!%?
“Interrogation” is police conduct “caiculated to, expected to, or likely to evoke

admission.”"'? “Interrogation occurs where the police shouid know that their words or actions are

1 Com v. Busch, 713 A.2d 97, 100 (Pa. Super. 1998)(citations omitted).

1% Com v. Mannion, 725 A.2d 196, 200 (Pa. Super. 1999)(emphasis added).
18 Walkden, 103 A.3d 432, 439 (Pa, Commw Ct. 2014).

197 Eleet, 114 A.3d at 345,

19 Com v. Butlet, 729 A.2d 1134, 1137 (Pa. Super. 1999).

109 Id

0 Id, (citations omitted)(emphasis added),
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reasonably likely to ehcn an 1ncnm1nat1ng response from the suspect JUISTY a persou is both in
custody and underwent to an mlerrogatmn during that time, courts will fi nd 1hat he or she was
subject toa custodial mterrogat_:on.

Once lt has Been.-deterr'nined that the person was subject to a cu#lodial interrogﬁtion, the
court will look to see if the law enforcefnent agent properly provided the.arrestee' wnh Miranda _
wamnings, The Uﬁited States Shpreme-Coun has'.e.xplai.hed' that “the Mirﬁnda S'afeguaMS come in:lo
play whenever a person in custody is subjected to either express quesuomng or lts functlonal
equnvaient ml12 “The pnnc1ples surroundlng eranda warmngs are also well Senled The
pr_oset:utl_on may not use s_tatements stemming from a custodial interr‘ogati_o_n _of a defendant unless
it demonstrates that hé wa's'apprised of his ﬁght against self-ihcriminalion and..'his right to_
counsel 3 “UnJess a person is advised of his Miranda rights pnor to custodlal mterroganon by
law enforcement officers in a cnmmal proceeding, evidence resultmg from such mlerrogauon .

cannot be used agamst h:m.”l 14

ANALYSIS

In the ﬁrst Part of 1hxs Secnon this Court will ﬁrst dnscuss how any why, durmg the sec0nd
mleractwn, Alvarado was- in custody Then, [hlS Court will examine why Trooper Acord’
qﬁéstions were incriminating in nature _and, thus, _Alvarado was subject to custodial 'im'err_ogatiqn.
Becaﬁs’e Alvarado was subject to a custodial interrogatidh during the second interaction, he was _
entitled to Miranda wamihgs. Thu"s, because Alvarado was not .providgd :Miranda wam-ings, ﬁll

statements made during the second interaction must be suppressed. Lastly, this Court will discuss

M Gwynn, 723 A 2d a1 149.

112 Rhode Island v, lnnis, 446 U.S. 291, 301-302 (1930).

B Com, v. Gaul, 912 A.2d 252, 255 (Pa 2008).

114 In Interest of Mellot, 476 A.2d 11, 13 (Pa. Super 1954)(cnauons omitted).
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why the Commonwealth’s argument that the second interaction was an mvesugatory. delenlron
*fails. | | | | -

In the second P.ax't of this Section, this Court di'scuss_the admissibility of the Blood Alcohol

Results taken at Saint Mary’s Hospi_tal. Ultimately the sec‘ond' Part of this 'Set:tio'n will state that

the results are suppressed because they were a product of an unlawful detalmnent in vrolanon of

' Alvorado ] Mrranda nghls, and in vrolatmn of the two hour rule.

1. The Second lnteraetmn Between TrJer Acord and Alvarado Was a Custodta!
gs and, Because Trooper Acord

 Failed to Provide Miranda Warnings, Any of Alvarado 5 Statemengs Mad
. During the Seeond Interaction Are Suppressed.

Trooper Acord made the decision to arrest Alvarado pnor to mmatmg the second
interaction. '’ Trooper Acord expressed to Alvarado his decision to arrest him by the manner in
which Trooper Acord couducted himself, the tenor of hls questrous and tone of hrs VO!CC and '
manner in which. he asked the questions dunng the second znteractlon Knowmg that Alvarado was
not free to leave, and 'portraymg this to Alvarado, Trooper Acord proceeded to ask Alvarado
incrirninating questioris.. Aooo'rdihgly, A_Ivarado was entitled to his M warnings because .he
was (a) in ctzslody and-(b) asked ineziminating questions. Beeaus'e he was r'rot provided his"Miran__da
warnings, any stal_'erhenls made during the second interaction are'supp_r_ess'ed. o

A .Alvn_rado_ Was in Cdstody During the Second Interaction,

In ar'ralyzihg the prarticu.lar facts of this case, it is clear that the: seeond interaction wasa

 custodial detention because Alvarado was “taken into custody [and] othenmse depnved of his

freedom of action in [a] significant way.”!'® In applying the objectwe standard for detenmining

USNT, S/, 32:4-14,
18 Johnson 541 A.2d at 336 (guotmg ndg, 384 U.S at 444; see also Manniox, 725 A.Zd 196, 200 (Pa. Super
1999)(noting that “a reviewing court is lo consider the particular facts of each case in order to determine whether a

detention is custodial.”).
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whether Alvara_do’s second interaction with Trooper Acord was “custodial,” based on the totality e

of the o_ircumm_nce_s,_it is clear that the reasonable impression'_conveyed_ to Alvarado was that he

was under arrest.!!”

Tr‘ooper Acord knew that Alvarado w‘aS detained during the second interaction and
commurucated this 10 Alvarado. At the suppress;on heanng, regardmg the second mteracuon,
'Trooper Acord testified as follows

Q: Okay So you ve have this minor encounter with [Alvarado). You've asked him
some pretty innocuous questions. You get back in your car, and that moment while

" you're in your patrol car you say 10 your fellow ofﬁcer he’s hammered, nght" '
A: Yes''* : |

- Q: In your opinion, as of that moment if Mr. Alvarado wanted to walk away and
just keep walking, would you have stOpped him?
A: Yes. 19 .

Q: lf Mr. Alvarado had the ablllty to get back in his car and dnve away, would you |
have prevented him from domg that?
A: Yes. 120

Q: So at that moment, after you determmed that he was hammered Mr. Alvarado
was no longer free to leave, correct?
A: That’s correct . . . He was not free to leave. 2

-Q: [l You already formed the opinion when you got out of your patroi car the second
time that that man was not free to leave, elther on foot or by vehicle, correct?
A: That s correct.'*? : :

Q: So, in essence, he was detained, correct?
A: When I re-approached him?

Q: Yes.

A: And | began to questlon him again?

Q Yes

"7 See Qm , 723 A.2d at 148 (ruling that the standard Pentisytvania courts use in determining whether a pérson’s
interaction with law enforcement is “custodial,” or whether law enforcement initiated a “custodial interrogation,” is
an objective one based on a totality of the circumstances with due consideration given to the reasonable i u'npressmn
conveyed o the person interrogated).
M N.T. 5/7/15,.30:12-17
MN.T. 51/15, 30: 18-21.
10.N.T. 5/1/15, 30: 22-25
MNT, 57115, 31: 1-13.
22 N.T. §/2/15, 3t-32.
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A: At that 'point he was detained, yes.
Q: He was detained. Not free to leave.
" A: He was not free to leave no.
Q: And if he triéd to walk away you would have stopped hlm‘?
A Absolutely, 123
From his testimony, it is clear that Trooper Acord l_(new.that Alvarado was detained during his
second interaction with Trooper Acord. |
Trooper Acord expressed to Alvarado hrs decrsron to arrest him by the manner in whxch '
Trooper Acord conducted himself, the tenor of h|s quesuons and tone of his voice, and manner in
which he asked the questions dunng the second interaction. The ewdence shows that Alva‘rado
knew h.e' was detained fr_om the actions of Troopler Acord. “fU]nder .the' tol.ality of the
| circums'tances; the eonditions . of the detention [dunng the second mteractron became] SO
coercnfe as to constitute the functzonal equwalent of arrest. =124 - |
_ Trooper Acord express_ed to Al'var‘ado his decision that Airrarado was under arrest byﬂ the
way he conducted himself.'?* For example, when Trooper Acord approached Alvarado for their
SCCond interaction, Alvarado was kneeling down and changing his front right tire' 126 As he
approached Alvarado 5 vehlcle the ﬁrst thing that Trooper Acord sard was, “Mr cha, I want you
to step over here and talk to me real quick.”'?? In essence, Trooper Acord commanded Alvarado

 to stop changing his tire, stand behind the back rear of his vehicle, and between two State Troopers

and the concrete barrier on the shoulder of the highway.'?® Trooper Acord then proceeded to ask

B N.T. §/1/15, 32: 4-14,

12 Mannion, 725 A.2d at 200 (emphasis added), :

155 See Gm , 723 A.2d at 148 (holding that the standard Pennsylvania courts use in determining whether a
person’s interaction with law enforcement is “custodial,” or whether law enforcement initiated a “custodial
interrogation,” is an objective one based on a totality of the circumstances with due consideration given fo the
. reasonable impression conveyed to lhe person mterrogated)

128 Video. .

127 Video.

13 Video.
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'Alvarado various quesuons whlch he already answered now callmg into- doubt thc answers

Alvarado mlt:aIIy provnded 129

- Moments after commanding that Alvarado step away fmm his front right tre, and asking

| Alvarado varlous questlons Trooper Acord demanded Alvarado “[s]tand over here and talk tome

a little bit more. m130 At this time, Trooper Acord made Alvarado move agam and stand directly

' .between lhe patrol car and the Defendant s carand slates “stand on that line for me and face me. »I3

Trooper Acord Lhen asks Alvarado “you don’t have any weapon do you"” As Trooper Acord asks -
this questlon, he begms to look into Alvarado’s pockels asks what he is cazrymg, and perform a
brief pat down mdlcatmg the funcuonal equivalent of an arrest,'*? Furthemwre at no pomt did
Trooper Acord offer to or actually glve AIvarado his drwer $ hcense back to him. By commandmg.
Al_varado around, demanding A]varado Speak with him ordeting him to move two. tir'nes’, and _
wuhholdmg hlS l:cense it was clear that Trooper Acord took control of Alvarado and deprwed
him of the his freedom to walk or drive away.'** Moreover these same facts gave the rcasonable: _
impression to Alvarado that he was not free to leave, 3

- For the foregoing reasons, “the cimamstances [ of [Alvarado’s]__ deie_ntion [became] s0 _
coercive as to constitute the functional equivalent of an arrest” and, thus, the detention was

custodial. 3%

129 Video.

130 Video.

'Video.

P Video.

13 See Busch, 713 A.2d at 100 (holding that a person is suh_pect to custodial interrogation when is depnved of hlS
freedom in a significant way or reasonably believes his freedom of action or movement is restricted).

1% Gwynn, 723 A.2d at 148.

133 Mannion, 725 A.2d at 200.
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b. Trooper Acord Asked Alvarado Incnmmatmg Questmns.
. In v1ew1ng Trooper Acord’s questtomng in con_]unctlon with his conduct, it is clear that

Alvarado was subject_to ‘1nterro‘gation” during the second interaction. '

Interrogatlon occurred during the second mteractlon because Trooper Acord should have

known “that [l‘llS] words or actions [were] reasonably likely to elicit an incriminating response.”!36
For exarnple, one'of the l'_lrst questions Trooper Acord asked A_lvarado'during the _second _
interaction was "[w]here aré you coming from?"137 This was a question aslted-dnring the t.‘irst;
'interac_iion,.but this time, the quéstion was asked in an inqui‘sltiva tone.of vaice such as to
communicate to 'Alv-_arado_ that Trooper Acord severely dot:bt‘ed ‘the answer Alvarado had
previdnaly givén. The same can be said for the way in which Troopcr Acord re-asked Alvarado
‘%{h]dw come you’re he.ading this way if you’re heading home?"'% Most notably, during the second
intcraction, Tmoper Acord’s prcbing turned intc purely incriminatiné questi‘ona. These questions )
escalated from ones assessing the situation and offering atd to questlons seeking to incriminate
.Alvarado Trcoper Acord should have known that his “words or actions [were] reasonably llkely
to elicit an mcnmmatmg response 39 |

Troop‘er Acord’s questioning was interrogation because his conduct was “calculated 'to,

expected to, or likely to evoke admission.”!*® Trooper Acord’s conduct and questioning during the

136 Gwynn, 723 A.2d at 149 (ruling that “[i]nterrogation occurs where the police shoutd know that their words or
ac,uons are reasonably ltkely to elicit an incriminating respcnse ftom the suspect.”}.

17 video. '

1 Video. The patrol video in this case indicates that Alvarado told Trooper Acord he was going home. However,
afier viewing Alvarado’s address on his driver’s license, Trooper Acord questioned Alvarado why he was stopped at
a certain point on the highway if he lived at the address listed on his driver’s license? Mainly, Trooper Acord
believed that Alvarado missed his exit, and questioned him to that effect.

'3 Gwynn, 723 A.2d at 149 (highlighting that “[i}nterrogation occurs where the police should know that their words
or actions are reasonably likely to elicit an incriminating response from the suspect.”).

140 Mannion, 725 A.2d at 200 (cilations ominted).
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second interaction served no purpose other than to incriminate Aivarado. Trooper Acord testified
to his intent to have Alvarado incriminate himself at the suppressmn hcarmg

Q: So you go to rc-approach the defendant. What’s gomg through your mlnd as

you're domg that?

A: I'm going to talk to him a litlle blt more just to venfy - actually, at that point

'm probably thinking 1 want to get him to talk 10 me a little bit more so I get his

voice on my audio recorder. And his speech was, obviously, very — he was having

trouble answering questions 1 just wanted to continue, you know bu:ldmg my case

for his impairment. 14 :
Trooper Acord made it clear he wanted to “build his case for irnpainngnt” _wh'en he directly
inquired about Alvarado’s dri_nléing that evening. This testimony shows that Trooper Acord’s

conduct was “calculated to” evoke incriminating statements.'*? Afier Trooper Acord ordered

Alvarado to move, for a sec0nd time, between the patrol car and AIvarado s car, Trooper Acord

asked AIvarado when his Iast drink was. 143 Alvarado reSpondcd that his last drink was twenty

minutes prior to seeing Trooper Acord.'* Given that the evidence clearly indicated that Trooper
Acord suspected a DUI, this question was the linchpin of Trooper Acord’s effort to have Alvarado

incriminate himself.

For the foregoing reasons, based on the toiaiity of the circumstances—narnely the 're-_asking'

questions in & way such as to call to doubt Alvarado’s answers, the directing of Alvarado’s

movements, and asking when Alvarado’s last drink was—it is clear that Trooper Acord was

interrogating Alvarado such that he was required to provide him Miranda warnings.

CWINT, 517115, 2021,

12 See Mannion, 725 A.2d at 200 (asserting that interrogation is police conduct “calculated to, expected to, or likely
to evoke admission.”), .

WIN.T. 5/7115,23-24.

WINLT. 511715, 24:1-3.

21



c. Aivarado Was Subject to.A Custodlnl lnterrogntion, and Was Not Provided
Miranda Warnings. Thus, Alvarado’s Statements Made Durmg the Second
lnteractlon Are Suppressed ' :

 The quest_ioning by _TroOp_er Acord, during the second inlcractiOn, wes' a custodiai
interrogation. 'Ihercfore, M_ra_ggé warnings must have been given 'to _Alvarado.'As the United
States Supreme Couﬁ has stated, “t_he Miranda safeguards come into play ._;whcnev.cr a pcmon in
" custody  is subjc_c_ted. to .eitlher express questiOning or its. functional equi_va_lent._’""’. Because
Alvarado ‘was not proﬁided Miranda .warnings, the statements obtained during the se_cond'
interaction wcre a prodoct ofa violotion of Alvarado’s Consti'tutional rights. 146 Accordi'ngl).'(, the
statements obtamed dunng the second interaction cannot be used agamst Alvarado and lhcrcfore
d. 147 |

must be suppresse

d. This Court Rejects the Commonwealth’s Argument That the Second Interaction
- Was.an Investlgatory Detentlon.

The _Commonwealth argues that the second _intcfac_tion was dn investigatory detention
| supported by reasonable s.uspicion, nota custodial interrogotion. For the r‘easons prev’iously stated,
this Court dlsagrees and finds “that the second mteracnon was a custodlal mterrogauon
Noncthclcss this Opmlon wﬂl now address the merits of the Commonwcalth’s argument
Alvarado’s detcnuon durmg the se_cond interaction was not temporary, '1_1 was pcr‘mgnent'
and co'erc.ive.. An “{investigative] detention is temporary . . . and does not possesses the 'coerci.vc
conditions consistent with a formal orrest.""'s Conversely, Lhe custodial deteniions are permanent

 artests, seizures, or situations where the detention becomes so coercive such as to constitute the

143 Rhode Island v. Innis, 446 U.S. 291, 301-302 (1980).

146 Gau), 912 A.2d a1 255 (declaring that “ft]he principles surrounding Miranda warnings are also well senled The -
* prosecution may not use statements stemming from a custodial inteirogation of a defendain unless it demonstrates
that he was apprised of his right against self-incrimination and his right to counsel.”).

"7 In Interest of Mellott, 476 A.2d at 13 (citations omitied)(ruling that *{u]nless a person is advised of his M nang
rights prior to custodial interrogation by law enforcement ofﬁcers in a criminal proceedmg, evidence resulting from
such interrogation cannot be used agamst him.").

us DeHag, 745 A.2d at 636,
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functional equivalent of an arrest.'* As Trooper Acord testiﬁed,' Alvarado was not free to leave .
after the first interaction.
Q: So, in essence, he was detained, correct?
A:'When I re-approached him? -
Q: Yes.
"A: And ] began 10 question him agam‘? '
- Q: Yes. '
~ Ai-At that point he was detained, yes.
Q: He was detained. Not free to leave.
“A: He was not free to leave no.
Q: And if he tried to walk away you would have stopped him?
A: Absolute]y 150
. Funher as stated supra, Trooper Acord expressed to Alvarado his decision to arrest hlm by the
manner in which-Trooper Acord condut:ted himself, the tenor of his questions and tone of his
voice, and manner in Whlch he asked the questions during the second interaction. ObJECtlvely )
viewing the totahty of lhe circumstances and partlcuiar facts of this case suppons a ﬂndmg that
Trooper Acord gave the impression fo Alvarado that he was s under arrest. There is no evidence to
support a finding th'at the second intemction was temporary or not cocrcwe and SIgmﬁcant
evidence to the contrary. -For thls reason, thc second 1nteract10n was not 1empora.ry, it was
permanent and, thus, a:cuslodlal detention.
The second interaction _Was not investi_gati‘ve_and did not fit th'e_purpoee or character of an
investigative detention. The puspose of an investigative detention is to provide law enforcement

an opportunity to conduct further investigation into suspected criminal activity.'*! When Trooper

Acord retuned to his patrol car to run Alvarado’s driver’s license and registration number, he

9 Butler, 729 A.2d at 1137.
N,T. 5/7715, 32: 4-14. :
15! See Delart, 745 A.2d at 638 (ruling that an mvestigatory detention allows Iaw enforcement o investigate

suspected criminal activity).
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' notified his partner t_hat Alvarado was a “drunk driver™? and that hewas “hammered.”'*3 Troopér _
‘Acord uses tﬁc tenn f‘haln'n)ered“ when da's(:ribing s’dmébddy who is “more lhan a little druxd(.'““ B
_ Trndper Acord then told to his partner that he was not going to let A'Ivarado'cnange his tire and N
determined that Alvaradq .Was_no longer free to leave.!s® | - |
The f'or’egoing'facts éléaﬂy indicate that no further innestigation was'ne'cessar'y to convince
- Trooper Acord who has made roughly 350 DUI anests, that Alvarado was mtoxncated and an
arrest was gomg to be made For i instance, Trooper Acord’s use of the word “hammered,” and his
correSpondmg _descnpuon of the t_erm, showed that there was no ‘doubt in his mind that Alvara.do. _
was.inw'x.icate.d. TroOpe'r_ Acord teSti.ﬂad.at the suppression hearing that his nlan in re‘-anproachin'g |
Alvarado was 1o build his case for impaiment* His only efforts in doing so were to ask
inéﬁminating questions and subject Alvarado to an interr.ogation.. _These ciramnstance‘s. do 'n'o.t. fit
the purpose of the 1nvest1gat1ve detention because once the detenmnatlon to arrest was made
'Alvarado was in custody and enmled to his eranda warmngs pnor to being mterrogated |
Thls Court believes that Commonwealth v. DeHart is persuaswe d:stmgu!shable ﬁom the

case at hand and further supports this Coun ] posmon In DeHart, State Troopers and the

occupants of a parked car had a mere encounter where Lhe Troopers asked “what's gomg on
here?"!57 The occupant’s r_esponse_ aroused suspicions and caused the questioning Trooper to say

to his partner “something’s not right here, .. . I'm gding lo get out of the car and see what’s going

on here.”!%8 At that point, the Troopers in DeHart exited their vehicle to approach the defendants

132 Video. _

133 N.T. 5/7/15, 20:1-10.

14 N.T. 5/7/15, 30:7-9.

3 N.T, 5/7/15, 32:4-14.
36 N T. 5/2/15, 20-21.

197 DeHart, 745 A.2d at 635.
158 |d :
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to do determine if there was cnmmal activity.!® Consequem!y, the court’s analysu; was based '_
largely on ﬁndlng if there was reasonable susplcmn to permit a subsequent mvest:gatory detenuon'
(ie. the Troopers_ exmng their car and approachmg the defen'danls).léo -

Conversely, here, after the mere encounter between Trooper Acord .and Aiva_rado‘, TmOper ' :
Acord told his paﬁner that Alvarado was a “drunk driver” énc_l that he was “hamm_ergd.;’: Trooper
Acord then said to his partner that he was' not 'going to let Alvarﬁdo change his tire because
Alvarado mlght hurt hlmself and that he was not free to leave. t61 Trooper Acord’s expressions to

hjs panner are clearly dlsnngmshable from those in DeHart; namely that “sometlung s not nght.

here, . . . I'm going to get out of the car and see what’s going on here.”'2 Unlike the Tr‘ooper‘s in

DeHart Trooper Acord determined there was cnmmal activity dunng or aﬂer the ﬁrst encounter,

With that detcnnlnatlon in mmd unhke the c1rcumstances in DcHari there was nothmg further to

investigate. Accordingly,” Alvarado was then subject to a custodial interrogation, not an
investigatory detention, and entitled to his Miranda wamings.
For the foregoing reasons, this Court rejects the Commonwealth’s argument.

1L The Blood Alcohol Results Taken At Saint Mary’s Hosnltal Are Sup pressed as A
. Product Of an Unlawful Detainment; in Violation of Alvarado s Miranda nghts,

ggd In Violgtign of the Two Hour Rule.

_ Alvarado was charged w1th 75 Pa. C S. § 3802(c) which requlres “Lhat the alcohol
cohc'entr_atmn in the mdlv:dual $ blood or breath is 0.16% or higher within two hours after the
individual has driven, operated or beén in actual physical control of the movement of the

vehicle.”'83 While the Commonwealth agrees that it has no direct evidence as to when Alvarado

159 1d,
0 1d. at 636-37.

BIN.T. 5/7/15, 20:14-18.

162 Detjant, 745 A 2d a1 635,

163 75 Pa. Cons. Stat. Ann. § 3802 (emphasu added).
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was driving, it contends that it can rrleer its burden through circumstantial evidence.'** Specifically,
the Commonwealth argues that it can prove that the test results were taken within two hours ef the
6peratio'n"ef the .vehicle through Alvarado’s statement that he drank twenty minutes prior to
" Trooper Acord’s arrival. 165 However, as previously discussed, the statements .made_ during the
second interaction, including 1lre statement that Alvarado was drinking tWenty minutes before
Trooper Acord’s arrival and that he was a bar called “The Press,” are suppressed

The suppressron of the statements made to Trooper Acord about when Alvarado was
drinking is deterrmnative of this suppression ruling. Based on the suppression of the statements, -
there is no exrcumstamlal evidence or statements that Alvarado was driving, operatlng or in actual
: phys:cal control of the movement of the vehicle within two hours of the blood test as required
by 75 Pa. Cons. Stat. Ann. § 3802.1¢

Earlier in the evening, another State Trooper, Trooper He.nd, sew Alvarado on puli over on
the shoulder of the road bur di_d not stop because he was on his way to an emergen_'cy. There was
no evidence as to the time of this c.)bser'va.tio.n. There was no evidence of what was the time
between the first Trooper se¢ing Alvarado and when the second Trooper pulled behind hirrr. 'fhere
was no circumstantial evidence as to how long the car was parked on the shoulder of the .road.

Without the statements made by Alvarado as to the time.he_ was drinking, rhere is no
circumstantial stete'ments that Alvarado was driving, operating or in actual physical control of the
movement of the vehicle within two hours of the blood test.'®” Therefore the blood test must be

suppressed for the charge under 75 Pa. C.S. § 3802(c).

¥ N.T. 5/7/185, 10:6-10,

185 N.T. 5/7/15, 10:10-22.

186 75 Pa. Cons. Stat. Ann. § 3802 (emphasis added).

STN_T. 5/7/15, 74: 17-23. At the suppression hearing, this Court addressed the effect that the suppression of
Alvarado’s statements would have on the application of the two-hour rule. In doing so, this Court stated the -
following: “With regard to the two-hour question, if the staiement was admissible, I do believe there's sufﬁclenl
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CONCLUSION

For the.foregoir.\g' reasons, this Court properly Granted Alvardacd's Motien to Suppress.

<

BY THE COURT:

DATE: /O- 7 - 0¢T"

L&
LLON,J.

circumstantial evidence to establish that the test was taken within the two-hour limit and that would have been
admissible.” ' o
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