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Appellant, Robert C. Kemmerer, appeals from an October 17, 2013
order and judgment of sentence holding him in civil and criminal contempt.
We affirm.

The trial court summarized the relevant facts as follows:

* Retired Senior Judge assigned to the Superior Court.
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The current appeal arises from two long[-]standing support
orders, one issued on April 2, 2008 for Kathleen O’Connor, and
another issued on March 19, 2009 for Diana Swisher. The April
2, 2008 [o]rder directed Appellant to pay $216.66 per month in
arrears for the support of his dependents(s), and as of May 1,
2013, Appellant had accumulated arrearages of $10,316.02.
The March 19, 2009 [o]rder directed Appellant to pay $181.17
per month plus $21.73 per month in arrears for the support of
his dependents(s), and as of May 1, 2013, Appellant had
accumulated arrearages of $5,097.50. Prior to this appeal,
Appellant has been held in contempt several times for his
perpetual failure to pay.

The most recent [p]etitions for [c]lontempt filed on May 1, 2013
and August 26, 2013 are implicated in this appeal. On May 1,
2013, two [p]letitions were filed (one in each case) ordering
Appellant to appear in court on June 6, 2013 at 1:00 p.m. in the
assigned courtroom for a contempt hearing, and notifying
Appellant that if he failed to appear, a bench warrant would be
issued for his arrest. Appellant in fact did fail to appear and the
[c]ourt issued a bench warrant in each case on June 13, 2013.

Appellant was apprehended and attended a bench warrant
hearing on August 26, 2013. The [c]ourt continued the hearing
until September 12, 2013, when a full evidentiary hearing could
be held on Appellant’s failure to appear on June 6, 2013.
Therefore, on August 26, 2013, [p]etitions for contempt were
again filed in both cases, directing Appellant to appear in court
on September 12, 2013 at 1:00 p.m. in the assigned courtroom
for a hearing. The [p]etitions informed Appellant that if he failed
to appear, a bench warrant would be issued for his arrest. Also
on August 26, 2013, via a [d]omestic [r]elations [d]etainer, the
[c]ourt detained Appellant until his September 12, 2013 hearing
and conditioned his release upon payment of $600[.00.]
Appellant was subsequently released after making the $600[.00]
payment to the [d]omestic [r]elations [s]ection.

On September 12, 2013, Appellant again failed to appear at the
noticed and scheduled hearing, and bench warrants were issued
for his arrest on September 17, 2013. Appellant was
apprehended and brought before the [c]ourt for a bench warrant
hearing on October 17, 2013. In the interest of judicial economy
and Appellant’s proven history of failing to attend scheduled

-2 -
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proceedings, the [c]ourt held a joint contempt hearing on
Appellant’s failure to appear on June 6, 2013 and September 12,
2013, and Appellant’s failure to comply with the support orders
in each case. After conducting the hearing, the [c]ourt found
Appellant in contempt and sentenced him to 180 days
incarceration, work release eligible, for his failure to appear on
June 6, 2013, and September 12, 2013. The [c]ourt also
sentenced Appellant to an additional, consecutive, 120 day
sentence with a purge amount of $500.00 in each case
($1,000[.00] total) for Appellant’s failure to comply with the
support orders. Appellant has appealed the [c]ourt’s contempt
findings.

Trial Court Opinion, 12/11/13, at 2-4 (record citations omitted).!
Appellant’s brief raises the following questions for our review:

Whether the bench warrant court failed to provide Appellant with
all of the essential procedural safeguards that attend criminal
proceedings prior to the court’s finding of indirect criminal
contempt, thereby invalidating the court’s sentence of 180
days!?! imprisonment?

Whether the bench warrant court’s sentence for civil contempt
is, in reality, a criminal contempt sentence and should be
vacated because the court failed to afford Appellant all of the
essential procedural safeguards that attend criminal proceedings
prior to the court’s finding of contempt?

Whether the imposition of a civil contempt sentence, which has
as one of its purge conditions, the condition of serving a
consecutive jail sentence prior to being eligible to purge himself
of civil contempt, or obtaining employment, violates the rule
prohibiting a court from imposing purge conditions on a civil
contempt sentence which a contemnor does not have "“the
present ability” to comply?

Appellant’s Brief at 7 (complete capitalization omitted).

1 Both parties and the trial court have complied with the requirements of
Pa.R.A.P. 1925.
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We have carefully examined the submissions of the parties, the
opinion of the trial court, and the certified record on appeal. Based upon our
review, we are satisfied that Appellant is not entitled to relief for the reasons
expressed in the trial court’s opinion. Moreover, except as noted below, we
adopt the trial court’s opinion as our own since we find that the trial court
has adequately and accurately addressed each of the claims Appellant raises

on appeal.? Therefore, we direct the parties to include a copy of the trial

2 In this case, the trial court held that Appellant’s failure to appear
constituted indirect criminal contempt. See Trial Court Opinion, 12/11/13,
at 8 ("Here, the behavior at issue did not occur in the presence of the court,
as Appellant outright failed to appear in court. Instead, Appellant violated
court orders to appear and his contempt is therefore indirect.”) (internal
guotation marks omitted).

We disagree with this characterization of the nature of Appellant’s contempt.
Our Supreme Court has held that “[a] direct criminal contempt consists of
misconduct of a person in the presence of the court, or so near thereto to
interfere with its immediate business[.]” Commonwealth v. Patterson,
308 A.2d 90, 92 (Pa. 1973). A litigant who defies an order to appear in
court may be held in direct criminal contempt. See Commonwealth v.
Ferrara, 409 A.2d 407, 411 (Pa. 1979) (appellants brought to court under
bench warrants were held in direct criminal contempt for failure to appear
for either arraignment or trial); Commonwealth v. Edwards, 703 A.2d
1058, 1060 (Pa. Super. 1997) (failure to appear in court as required by
previous court proceedings may be considered act of direct criminal
contempt when defendants were finally brought to court). In view of these
decisions, we conclude that Appellant’s failures to appear for the contempt
proceedings pursuant to the orders issued by the trial court constituted
direct criminal contempt.

Although we have re-classified the descriptive nature of Appellant’s
transgression, we conclude that the trial court correctly found Appellant to

be in criminal contempt of court. Pennsylvania trial courts possess an
(Footnote Continued Next Page)
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(Footnote Continued)

inherent power to impose punishment for contempt of court. This power is
memorialized in the Judicial Code, which provides:

§ 4132. Attachment and summary punishment for
contempts

The power of the several courts of this Commonwealth to issue
attachments and to impose summary punishments for contempts
of court shall be restricted to the following cases:

(1) The official misconduct of the officers of such courts
respectively.

(2) Disobedience or neglect by officers, parties, jurors or
witnesses of or to the lawful process of the court.

(3) The misbehavior of any person in the presence of the court,
thereby obstructing the administration of justice.

42 Pa.C.S.A. § 4132. To demonstrate contempt where it has been alleged
that a party disobeyed legal process issued by the court in violation of
§ 4132(2), the following elements must be established:

(1) The [court's] order or decree must be definite, clear, specific
and leave no doubt or uncertainty in the mind of the person to
whom it was addressed of the conduct prohibited;

(2) The contemnor must have had notice of the specific order or
decree;

(3) The act constituting the violation must have been volitional;
and

(4) The contemnor must have acted with wrongful intent.

Commonwealth v. Pruitt, 764 A.2d 569, 574 (Pa. Super. 2000)
(quotations and citations omitted). Here, the trial court found ample
support for each element of this four-part test and no basis for Appellant’s
contention that the trial court deprived him of his procedural rights. See
Trial Court Opinion, 12/11/13, at 8-11. Hence, we fully adopt the trial
court’s conclusions as modified herein.
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court’s opinion with all future filings pertaining to the disposition of this
appeal.

Order of civil contempt affirmed. Judgment of sentence for criminal
contempt affirmed. Jurisdiction relinquished.

Judgment Entered.

Joseph D. Seletyn, Esq.
Prothonotary

Date: 9/16/2014
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IN THE COURT OF COMMON PLEAS OF THE 39™ JUDICIAL
DISTRICT OF PENNSYLVANIA - FRANKLIN COUNTY BRANCH
Demestic Relations Section .

Kathleen M. O’Connor, ‘ : Civil Action —Law In Support
Plaintiff : ' s :

:  No. DRS 2006-00915

Y. : . .

: PACSES Case No, 875108741

Robert C, Kemwerer, :

Defendant/Appellant ; _
: 3 Honorable Carol L. Van Horn.

IN THE. COURT OF COMMON PLEAS OF THE 39™ JUDICIAL
DISTRICT OF PENNSYLVANIA - FRANKLIN COUNTY BRANCH

mom e e e Dompestic Relafions-Section - s o e
Diana L. Swisher, _ o ‘Civil Action —Law In Support
Plaintiff : : :
: : No. DRS 1999-00675
v‘ : )
Robert C, Kemmerer, " ! PACSES Case No, 631101412
Defendant :

Honorable Carol L, Yan Horn

OPINION sur PaR.AP, 1925(3) AND ORDER OF COURT

Before Van Horn, J,
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"IN THE COURT OF COMMON PLEAS OF THE 30™ JUDICIAL
DISTRICT OF PENNSYLVANIA - FRANKLIN COUNTY BRANCH
Damestzc Relatzmzs Section

Kathleen M. O’Connor, | B Civil Action - Law In Support '
Plaintiff o L ‘
: No, DRS 2006-00915
Y. _ : .
: PACSES Case No. 875108741
Robert C. Kemmerer, :

Defendant/Appellant : _
: : Honorable Carol 1. Van Horn .

IN THE COURT OF COMMON PLEAS OF THE 39™ JUDICIAL
DISTRICT OF PENNSYLVANIA FRANKLIN COUNTY BRANCH
B P A U, D”mmc_REIaﬂﬂn‘”vppﬁﬂn e - e i s v a4

Diana L. Swisher, : Civil Action — Law In Support
Plaintiff : A -
No. DRS 1999-00675
| \2 ' :
Robert C, Kemmerer, : PACSES Case No. 631101412

Defendant . : _
' Honorable Carol L. Van Horn

Appellant, Robert C, Kemmerer, is appealing two contempt findings an'éiﬁg from two
different support proceedings involving plaintiffs Kathleen M, O’Connor and Diane L. Swisher,
As the Superior Court has consolidated both cases, we will address them fogether, Atan October
17, 2013 hearing, Appellant was found in contempt for failing to appear as o_rdefed on Sreptember :
12, 2013 and June 6, 2013.! Appellant was also found in contempt for failing to pay court
ordered. child support or complete employment se;ardh forms? Appeﬂant filed a -ﬁoﬁce of

Appeal on October 28, 2013, and a Concise Statement of Errors Complained of on Appeal -

! Order of Court, Oct. l? 2013,
7
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[‘Statement”] on November 18, 2013. In his Statement, Appéﬂant raises two issues with respect
to the Court’s contempt findings:®
1. The Court committed an abuse of dlscreuon and an error of 1aw by denying Appellant

+

the full panoply of nghts attendant to a criminal offense speclﬁcal]y, but not imnted to, notice,
time to prepare a defense, meaningful assistance of counsel.

2. The court [sic] entered a sentence for civil contempt. Appellant did not have the ’
present ability to COmpi).( with the conditions imposed by the court to purge himself of civil

contempt speclﬁcally, the court lmposed ﬁnancml conditions which the court enroneously

neglected to dctermme bcyond a reasonable doubt that Appellant had the present ability to
comply. Also, by imposing a consecutive civil contempt sentenée, the court, by definition,
preciuded Appellant the “lpresent ability” to purge himself of contempt until after the expiration

of the preceding sentence,

The Couwrl now responds to Appellant’s Statement though this Opinion and Order

~

putsuant to Pa.R.A.P, 1925(a).
BACKGROUND

The current appeal arises from two long standing support orders, one issned on April 2,

2008 for Kathleen O’Connor,” and another issued on March 19, 2009 for Disna Swisher.® The

April 2, 2008 Order dtrected Appellant to pay $216.66 per month in arrears for the support of his

dependent(s), and as of May 1, 2013, Appellant bad accumulated arrearages of $10,316.02.° The
March 19, 2009 Order directed Ai)peﬂant to pay $181.17 per month plus $21.73 per month in

arrears for the support of his dependeﬁt(s), and as of May 1, 2013, Appellant had accumulated

} Concuse Statement of Matters Complamed of on Appeal Nov 18 2013,
Petmon for Contempt ~ Defendant, Kathleen M. O'Conner, May 1, 2013
Pehtwn for Coniempt — Defendant, Diana L. Swisher, May 1, 2013, .
§ Petlition for Contempt Defendant Kathleen M. O'Connor, May 1,2013.

2
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élrear‘ages §f$5,.()9;;’,510..7 ‘Pfl;or to thié appeal, Appellant has béeﬁ hel‘;i;m.éc;n.tempt several times
for his perpetual faﬂme to pay. | |

The most recent Petmons for contempt filed on May 1, 2013 and August 26 2013 are
-implicated in this appeal. On May 1, 2013, two _Péﬁﬁqns were filed (one in each case) ordering
Appellant to appear in court on June 6, 2013 at 1:00 pam. in the assigned courtroom for a
contempt hearing, and notifying Appellant that if he failed to appear, & bench wartant would be
issued for his arrest.® Appellant in fact did fail to aﬁpear and the Cowt issued a bench warrant m

each case on June 13,2013.°

Appellant was apprehended and attended a bench warrant hearmg on August 26 2013,

The Court continued the hearing until September 12, 2013, when a full evidentiary hearing could

be held on Appellant’s failure to appear oﬁ Yune 6, 2013.%° Thei-efore, on” August 26, 2013,

_ Peti.tions for contémpt were again filed in both cases, directing Appellant to appear in court on
September 12, 2013 at 1:00 p.m. in the assigned courtroom for a hearing.!' The Petitions

informed Appellant‘that if he failed to appear, a bench warrant would be issued for his arrest.li

Also on August 26, 2013, via a Domestic Relations Detainer, the Court detained Appellant until

his September 12, 2013 hearing and conditioned his release upon payment of $600. Appellant

was subsequently released after making the $600 payment to the Domestic Relations Section. ™

? Petition for Contempt — Defendant, Diana L. Swisher, May 1, 2013,

® Petition for Contempt — Defendant, Diana L. Swisher, May 1, 2013; Petition for Contempt — Defendant, Kathleen

M. O’Conner, May 1, 2013 [hereinafier referred together as “Petitions for Contempt May 1, 2013"],

? Bench Warrants — Defendant, June 13,2013,

" 7r, of Proceedings of Bench Warrant dnd Contempt Hearing, October 17,2013, at 2; Domestic Re]anons

Detainer, Angust 26, 2013,

" petition for Centampt Defendant, Diana L. Swisher, Aug. 26, 2019%; Petition for Contempt Defendant,

Eathkeen M. O&'Connor, Aug, 26, 2013 [hereinafter referred togethcr as “Petitions for Contempt, Ang 26, 2013"]
Jd .

Domcstlc Re]aﬁans Detainers, August 26, 2013

¥ Orders of Court, September 9, 2013; Tr. of Proceedings of Bench Warrant and Contempt Hearing, October 17,

2013, at 2.
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On.S'sptérr-s'ber 12, 201'3, Aﬁpeﬂéﬂt again failed to appear at the noticed and scheduled

hearing, and bench warrants wers issued for his arrest on September 17, 2013.5 Appellant was

apprehended and brought before the Cowrt for a i)ench warrant hearing on October 17, 2013, In

the inferest of judicial econo‘myr and Appellant’s proven history of failing to attend scheduleci
proceedings, the Court held a joint cér_lteﬁlpt hearing on Appellant’s failuré to appear on June 6,
2013 and September 12, 2013, and Appellant’s failure to comply with the support orders in gach

6 After conducting thé heating, the Court found Appellant in contempt and sentenced him

to 180 days mcarceratlon, work release ehg1bla for h.lS failure fo appear on June 6, 2013 and

September 12, 2013."” The Cowrt also sentericed Appellant to an additional, consecutive, 120
day séntence with a purge amount of $500.00 in each case ($1,000 total) for Appellant’s failure
to comply with the support orders.’® Appellant has appealed the Court’s contempt findings,
DISCUSSION
I Standard of Review‘
Our appellate courts have a narrow scope of review when examining an appeal of a

contempt order and will only reverse upon an abuse of discretion. Hyle v. Hyle, 868 A.2d 601,

604 (Pa. Super. 2005) (citing Diamond v. Diamond, 792 A.2d 597, 600 (Pa, Super. 2002)). “The

court abuses its discretion if it misapplies the law or exercises its discretion in a manner lacking

reason.” Id. (ciﬁng Lachat v, Hinchcliffe, 769 A.2d 481, 487 (Pa. Super. 2001)). An appellate

court “must place great reliance on the sound discretion of the trial judge when reviewing an

order of contempt.” Godfrey v. Godfrey, 894 A.2d 776, 780 (Pa. Super. 2006) (quoting Rhoades

v. Pryce, 874 A.2d 148, 153 (Pa. Super. 2005)).

1% Bench Warrants — Defcndant, September 17, 2013, :
'8 Tr, of Proceedings of Bench Warrant and Contempt Hearing, October 17, 2013, at 4.
:" Order of Court, October 17, 2013, .

Id. .

. kS
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IL 'ffhe Coel't dld not e'x;r or‘ a.buse ifs ﬁisc;'efien

a. Appellant is held in criminal and civil contempt |

Appeliant first asserts that the Ceurt erred and abused its discretion by denying Appellant
the full panoply ef righis attendant to a criminal offense such es notice, ﬁ:ee- to prepare &
defense, and meaningful aesistance of counsel. Appellant’s contempt anses from two support
actieps. Punjshment for conterupt in support actions is governed by 23 Pa.C.S. §‘ 4345 (failure to
pay) and 23 Pa.C.S, § 4344 (failure to appear). To address this -issue fully, we must first examine

whether Appellant s contempt is civil or cnmmal “Whether 3 parncular order contemplates

civil or criminal confempt is imperative because cach clasmﬁcation confers different and distinct
procedural rights on the contemnor.” Warmkessel v. Heffher, 17 A.3d 408, 414 (Pa. Super.
2011) (citing Lachat 769 A.2d at 487).

Civil contempt has as its dominant purpose to enforce compliance
with an order of court for the benefit of the party in whose favor
the order runs, while criminal contempt has as its dominant
purpose, the vindication of the dignity and authority of the court
and the protection of the interest of the general public. This
distinction between civil and criminal contempt ‘is important
because the type of contempt being punished will determine the
manner in which the contempt is to be adjudicated as well as the
punishment which may be imposed. It must be noted that the
characteristic that distinguishes civil from criminal contempt is the
ability of the contemnor fo purge himself of civil .contempt by
complying with the court's directive,

Godﬁey, 804 A.2d at 782 (citations onutted) (emphasis added) Civil contempt orders have a
remedm] purpose and are designed to compel an individual to comply with a court order See
Hyle, 868 A,2d at 604 (citing Gunther v, Bolus; 853 A.2d 1014, 1016 (Pa, Super, 2004)).

The factors generally said to point to a civil contempt are these: (1)
_[wlhere the complainant is a private person as opposed to the
government or a governmental agency; (2) where the proceeding is
entitled in the original ,.. action and filed as a continuation thereof
as opposed to a separate and independent action; (3) where holding
the [respondent] in contemipt affords relief to a private party; (4)

5
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where the  relief requested is primarily for the benefit of the
complainant; and (5) where the acts of contempt complained of are
primarily civil in character and do not of themselves constitute

" crimes or conduct by the [respondent] so contumelious that the
court is impelled to act on its own motion.

Warmkessel, 17 A.3d at 414 (citations omitted),

We now turn to the Court’s specific contempt ﬁndihgs. First, Appellant failed to appear
twice at noticed :hear'mgs on June 6, 2013 and September 12, 2013, Thefefore, on October 17,
2013, pursvant to 23 Pa.C.S. § 4344, T:he Court entered an order finding Appellant in contempt

and sentenced h1m to 180 days mcareerdtlon v»ork release ehgxble § 4344 states:

A person who willfully fails or refuses to appear in response to a
duly served order or other process under this chapter may, as
prescribed by general rule, be adjudged in confempt. Contempt
shall be punishable by any one or more of the following: (1)
Imprisomment for a period not to exceed six months. (2) A fine not
to exceed $500. (3) Probation for a period not to exceed six
months, '

23 Pa.C.S. § 4344, Second, Appellant failed to pay court ordered support or complete

employment search‘ forms and was held in contempt pursuant to 23 Pa,C.S. § 4345, § 4345

states:

(a) General rule.--A person who willfully fails to comply with any
order under this chapter, except an order subject to section 4344
(relating to contempt for faiture of obligor to appear), may, as
prescribed by general rule, be adjudged in contempt. Contempt
shall be punishable by any one or more of the following; .

(1) Imprisonment for a period not to exceed six months.

(2) A fine not to exceed $1,000,

(3) Probation for a period not to exceed one year.

(b) Condition for release.--An order committing a defendant to jail
under this section shall specify the condition the fuiﬁllment of
which wﬂl result in the release of the obligor.

23 Pa.C.S. § 4345. Appellant was sentenced to a consecutive term of 120 days with a purge

amount of $500.00 for both of his cases ($1,000 total).
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IIere, ther rﬁo;t important element in determin;'ng whetherAppellant i‘s.held fn civil or
criminal conterpt is the-Court’s selective abplication ofa pﬁfge amount. As noted above, “[t]he
chﬂfactexistic that distinguishes eivil from cr_iminai contempt is %.he abiﬁty of the contemnor to
purge himself of cOntempt' by complying with ihe. court's direétivc.” Colbert‘ v. Gunning, 533
A2d 471, 472 (Pa. Sﬁper. 1987) (citing In re. Martorano, 3.46 A2d 22 (Pa. 1975); Janer D. v.
Carros, 362 A.2d 1060 (fa. Super, 1976)). Therefore, Appellant is held in criminal éontempt for
his failure to ai)pear 5ecau§e_his scntencé of 180 days incarceration is ﬁore ofa pﬁr.rishment than

a remedial measure and he was not afforded the ability to purge himself, See Fatemi v. Fatemi,

537 A.2d 840, 845 (Pa. Super. 1988) (ciﬁng In re Martorano, 346 A.2d 22, 29 (Pa. 1975) (“a
contemnor who will be sentenced to a determinate term of imprisonment , . . whic_h'_he is

- po&verle;ss to eécape by piurging }ﬁmr;e]f of his contempt, is entitled to the essential p-rocedural
safegua.rds that attend criminal proceédings generally,”). | The “dominant purpose” of
Appellant’s criminal contempt sentence is fo vindicate the autimrity of the court by reprimanding
him for his repeated non-compliance. Godfiey, 894 A.?.d at 782.

Alternatively, Appellant is held in cjvil contempt'pursuant‘to his failure to comply with
the support orders and complete employment search forms because his incarceration is
conditioned upon the Court’s imposition of $500.00 purge amounts. ‘T-his contempt is clearly
civil because the “dominant purpose” of imposing a sentence conditioned on a purge payment is
“to coerce [Appellant] into compensating his children for the arrcaraées accuraulated in the
past.” Barrelf v. Barrett, 368 A.2d 616, 6.19 (Pa. 1977). .Additionaliy, applying the factors

enumerated in Warmkessel v. Heﬁer“, Appellant is a private person, and holdi;ig him in

conternpt with the ability to purge himself affords relief to his children iffwhen he pays the_purgc'

amount, -Also, the act of failing to pay child support or corplete employment search forms is
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priﬁlﬁﬁiy r-:ivi.l .in .ﬁ;mre.- Importanﬂy, we ﬁote tilat Aﬁpeliah.t’s éiﬂl senfeﬁcé 'run.s. after lns '
criminal sentence, and as 6f the date of this Opinion and Order, he is serving h.is sentence for
criminal contempt.. _ |
b. Appt.:liant was afforded the necessary rights and procedural safegﬁards
| i Clriminal _cdntempf proceedings
As noted above, Appellant érgues that the Court erred -and abused its disoretion by
denying Appellant the full panoply of 'rights attendant toa criminal offense such as notice, time

to preparo a defense, and meaningful assistance of counsel. Afier determining that Appellant

was found to be in both criminal and civil éontempt, we must now examine what procedural
rights, if ény, he should have been afforded. Considering civil and criminal contempt, “each has
its own distinct procedures and confers aisﬁnct procédural rights; the two may not be casually
commingled.” Barrett, 368 A2d at 619 (citing Ph_z.'lab’elphia Marine Trade Association v.
International Longshoremen’s Assoclation, 140 A.2d 814 (Pa. 1958)).

We wﬂl first address AppeHan’;’s criminal contempt finding. Criminal contémpt can ber
either direct or indirect. See Commonwealrﬁ v. Moody, 46 A.3d 765, 772 (Pa. Super. 2012).
Direct contempt punishes conduet occurﬁng in the “presence of the court, thergby obstructing the
administration of justice.” Commorwealth v. Ashton, 824 A.2d 1198, 1202 (Pa. Super. 2003)
(citing 42 Pa.C.S. § 4132(3)). Altemétively, “{a] charge of indirect criminal coniempt consists
of a c}aing..f.hét a violation of an Order or Decree of court occurred outside the presence of the
conrt,” Moody, 46 A.3d" at 772 (citations omitted). Here, the behavior at issue did not occur in
the “presence of the court,” as Appellant ouiright failed to ap'péa: in court. Instead, Appellant
violated court orders to appear and his contemnpt is therefore indirect.

To eétablisﬁ ifidirect criminal contempt, the Commonwealth ‘must
prove: 1) the Order was sufficiently definite, clear, and specific to

8
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the contemnor as to leave no doubt of the conduct prohibited; 2)

the contemnor had notice of the Order; (3) the act constituting the

violation must have been volitional; and 4) the contemnor must
~ have acted with wrongful intent,

Commonwealth v. Brumbaugh, '932 A.2d 108, 110 (Pa. Super. 2007) (citing Ashton, 824 A.2d at
1203). Indirect criminal contempt promp’ts the n;:,ed {or “the essential procedural safe@mds that
attend criminal proceedings generally.” Ingebrethsen v. Ingebrethsen, 661 A.2d 403, 405 (Pa,
Supe.r. 1995} (citations omitted); see also Hyle, 868 A.2d at 606; Ashton, 824 A.2d at 1203,

Additionally, guilt must be found beyond a reasonable doubt. Askzon, 824 A.2d at 1203, Wé

imitially mote that AppeHant—did ot ave—aTight to—a jury—trial

~did—not-face—

incarceration for mdre than six months, Commonwealth v. MéMullen, 961 A.2d 842, 847 (Pa.
2008). We next turn to Appellant’s afgumem that the Cowrt denied Appellant his criminal rights
such as notice, time to prepare a defense, and meaningful assistance of counsel. It is unclear
what Appellant is claiming he did not have notice o_f, but there is no evidence to indicaie that -
Appellant did not have notice of the June 6, 2013 and September 12, 2013 hearings, and it was
Appellant’s failure to attend these hearings which prompted the Court’s finding of criminal
contempt. In fact, the Petitions for contempt filed on May [, 2013 and August 26, 2013, gave
Appellant clear noﬁce of the date, time, and plaqe of these hearings, informed him that he. could
be found in contempt if the court detelmiﬁed he “willfully failed to comply with its order for
support,” and explained to _him that a bench wartant would be issued if he failed to appear.
Turning to the Septermber 12, 2013 hearing specifically, it was scheduled after Appellant was
apprehended on a bench wanant and attended the hearing on Angust 26, 2013. Following the

August 26, 2013 bearing, notice of the September 12, 2013 heating was mailéd to the jail as
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Apiaellanf remained inca.rcer;ited.lg Pursuént to'his failure to. aﬁend the Septerﬁber 12, 20 1:3
hearing, a bepch warrant wars issued again and he was subsequentiy 'apprehend_ed and brought
befora'the Cowrt oﬁ October 17, 2013, At the' October 17, 2013 hearing, Appellant’s attorney
informed the Court that he failed toAattend the September 12, 2013 hearing becausé he did not
have a ricie."? Appellant clearly knew about the September 12, 2013 hearing, yet chose not to

attend,

Next, addressing Appellant’s concerns about his counsel not having time to prepare a

public defender at the October 17, 2013 hearing, Atthe hearing, counsel vgrbalized his concerns
6ver handling the contempt proceedings as he was 6nly prepared to represent Appellant in the.
bench warrant proceedings.?! Despite counsel’s apprehensions, the criminal contempt issue was
both simple and synonymous with the bench warrant issue because both concerned Appellant’s
failure to appear, Counsel was experienced in criminal defense and capable of representing
Appellant competently and meaningfully. There was no need for discovery, witnesses, or the
resolution of any evidentiary issues. At the hearing, Appellantl was offered an opportunity to
explain why he did not appear, and his explanation that he did not have a ride was not sufﬁcie_mt
enough basis fo excuse his contempt. Appellant was m no way prejudiced as the same evidence
would have lbeen considered b; the Court had the g)mceedings only resolved the outstanding
bench warrant. |

By failing to appeat, Appeliant wés attempting to avoid the consedmnces of his failure to

pay. Such an act was volitional and intentionally wrongful. Appellant’s history shows the

¥ Ty, of Proceedings of Bench Watrant ang Contempt Hearing, Qctober 17, 2013, at 4; Petitions for Contempt, Aug.

26, 2013.
21y, of Proceedings of Bench Warrant and Contempt Hearing, October 17,2013, at 7. -

*' Tr, of Proceedings of Bench Warrant and Contempt Hearing, October-17, 2013.
| | | 10
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_nuxherbué oppoftunitieé provided to 'hjm. 'frcllrr‘rcompli.a-n.ceA ‘\'m‘th coﬁt c;rde;'s, Van(‘i he has been weli
educated on the process, Overall, Apiﬁeﬂant was satisfactorily provided with the procedural
'safeguards attendant to crirﬁjnal procee&ings generally. |
lii. Civil contempt proceédtngs
For purposes of completion, we will alsq examine the process by which Appellant was
found in civil conterapt to ensure that.he was afforded all necessary rights. Initially, even though

Appellant was represented at the hearing by a public defender, he was not entitled to counsel

__because the proceedings were civil. Turner v. Rogers, 131 8. Ct. 2507, 2520 (2011) (“the Due

Process Clause does not automatically require the provision of counsel at civil contempt
proceedings to an indigent individual who is subject to a child support order, even if fhat
mc;ividuaj faces incarceration (fmf up to a year.)”); See also Rittel v. Rittel, 485 A.2d 30, 34 n.5
(Pa. Super, 1984}, Therefore, the issues concerning Appellant’s counsel are moot, Additionally,
Appellant was not entitled to a jury trial. See Jn re Mariorano, 346 A.2d 22, 31 (Pa, 1975).
Traditionally, courts have followed a five-step process when holding an individual in
civil contempt, “1) a rule to show cause why an attachment-should not issue, 2) an answer and
hearing, 3) rule absolute (arrest), 4) a hearing on contemp't citation, and 5) an adjudication of
contempt.” McMahon v. McMahon, 706 A.2d 350, 356 (Pa. Super. i998) (quoting Crislip v.
Harshman, 365 A.2d.1260, 1261 (Pa. Super, 1976)); Loweﬁschuss v. Lowenschuss, 470 A.2d
970, 973 (Pa. Super. 1983). Tn suppor.t actlons, the procedural requirements for civil confempt
proceedings are simplified and outlined in Pennsylvania Rule of Civil Procedure 1910.25.
Pursuant to Pa.R.C.P, 191025, upon an obligor’s failure to comply with a supjnort order, the
obligee may file a pfatition' for ci;fil—'c-()nteﬁlpt or the domestic relations section shgll file a pefition

for civil contempt pursuant to the gunidelines promuléated by the rule. Pa.R.C.P. 191025

11 -
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(a).(.l.)&(fll)._ The p'etition must bcg'm with an érdcr of co:m'fii_u t_hc pros%:n'be(ri‘ Ach)rr_n,. and _
specifically no_ti'fy an obligor of the time and placé of the hearing, that a warranf may Be issued
for his arrest if hé fails to show, and that he may be held in contempt if the court détefmineé he |
“willfully failed to comply with its order for suppoit.” PaR.C.P. 191-0.25&b)‘. Additionally,

{c) [tlhe petition shall aver the facts alleged to constitute the feilure
to comply with the support order. The petition shall set forth the
amount of support arrearages, if any, as provided by the domestic
relations section, Unless specially ordered by the coutt, no answer
to the petition is required.
(d) The petition shall be served upon the respondent

_._(1)..by ordinary. mail with_ the_ return address of the domestic .

relations section appearing thereon; or

~ (2) by any form of mail which requires the respondent to sign
receipt; or -
(3) by a competent adult; or ...
(4) pursuant to special order of court.
A respondent who attends the conference and/or hearing in person
shall be deemed to have been served.
(e} The court may issue a bench warrant as provided by Rule
1910.13-1 for failure of the respondent to appear.
(f) The respondent shall be advised in the Order/Notice to Appear
that his or her present ability to pay is a critical issue in the
contempt proceeding. The respondent shall be provided with
Income and Expense Statements to demonstrate financlal ability to
pay. At the hearing, the respondent shall be provided the
opportunity fo respond to any questions about his or her financial
status., The trier of fact shall issue an express finding that the
respondent does or does not have the present ability o pay.

Pa.R.CP. 1910.25(c)d)e)&(f); see also Lowenschuss, 470 A.2d at 973,

After examining the contempt Peti;rions filed on May 1, 2013, they clearly confo_tmed o
Pa.R.C,P. 1910.25. The Petitions were in order form and gave Api)ellant clear notice of the aate,
{ime, and place of the hean'ng, infomied him that he could be found in contempt if the court
determined he “willfully failed to comply with its order for support,” and explained to him that. a

bench warrant would be issued if he failed to appear. Despite this information in the Petitions, =

Appellant still did not appear at the scheduled contempt hearing. There is'no doubt that all.

- 12
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req..uiredA pr;:)cédilral steps .;V(;‘-I'é- Ataken --tol pu‘t Apﬁéilant -on.-r.lotice of his civil .cont-empt 7-
proceedings. |

Once Appellant was appréﬁended a ;aéco'nd'time for his failute to appear on September
12, 2013, the Court decided to hold his civil- contémpt hearing simﬁltaneously with his 5ench
warrant hearing and criminal 6ontempt imariﬂg because Appellant’s attendnce was guaranteed.
Appellant was therefore afforded a hearing pursuant to PaR.C.P. 1910.25-5, which mquﬁes a
hearing to be held to incarcerate an individual as a sanction for cix.fii contempt in a support

actions, PaR.CP, No, 1910.25-5 (“nJo respondent may be incarcerated as a sanction for

A coniempt without an evidentiary hearing before a judge.”). We are confident Appeﬁant was
afforded all proper civil procedural safeguards and the Court did not commit. error or abuse its_
discretion. |
I, Appeilant’s civil contempt sentence was proper

Second, Appellant argues that he does not have the present ability to purge himself, the

Cowt neglected to determine beyond a 1'easonabie doubt whether he had the present ability to
comply, and two ooﬁsecuﬁve civil contempt sentences actuaﬁy prevents Appe!lémt from having
the “present ability” to purge himself. “To be found in civil contempi, a party must have
violated a court order,” by a preﬁonderance of the evidence as shown by the complaining party.
Godfrey, 894 A.2d at 782 (citations omi’rted).. Then, tﬁe alleged contemnor can show that he is
presently unable to comply with the court oxder. Jd. Non-compliance is insufficient to prove

| contempt because H thé alleged contemnor is unable to perform and has in good faith
attempted to comply w1th the court order, contempt is not proven.” Sinaiko v, Sinaiko, 664 A.2d
1005, 1009 (Pa. _ Super. 1995) (citations omitted). ;‘mhe court, in imposing coercive

imprisonment for civil conterﬁpt, should set conditions for purging the contempt and effecting

13
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‘release from imprisonment mthwhxch -it is; convinced ‘beybnd .a.rea‘sonabie c.iou.bt-,-_rﬁ-oni the
totality of the evidence before it, i;he conternnor has the present ability to comply.” Warmkessel,
‘ 17 A3dat4ls (citations omitted). | |

| Appellant’s substantial atrearage in both cases sufﬁcienﬂy supports our ﬂndiné by a
preponderance of the evidence ﬁat Appellant willfully violated thé suppott orcieré and has not
made good faith attempts to comply. See Godfiey, 894 A2d at 783, Upon this finding, thé}
Appellant. had the opportunity to show that he was presently unable to comply, and at his

__October 17, 2013 contempt hearing, Appeliant testified that he has “an_injured back . , . I'm

wnemployed and I don’t work. I really have no income,””” The Court asked Appellant how he
supports himself and he said, “I live with my family . . . Every once in a while I'll do a side job
try to helﬁ out., " The Court asked hirﬁ how many side jobs he had ﬁorked since June and he
rcsponcied “none.”™*- Despite Appellant’s statements that he was unable to cdmply, he had mad‘e
a _suppbrt payment in April, 2013, and made a $600.00 purge p'ayment.so he could be mleased
from incarceration in August, 2013.2° The Court “did not find his testimony credible regarding
his lack of income since June of 2013, particularly in light of the purge payment of $600.00 that
was [recently] made.'.’% Examining the totality of lrthe evidence before it, the Court was
convineed beyond a reasonable doubt that Appellant had the present ability to pay the purge
payments of $500.00 in each case. -

Finally, we will address Appellant’s argument that ‘py imposing two consecutive civil
contempt sentenceé, Appellant is prevented from having tk'u: “present ébﬂity" to purge himself.

Appellant’s argument has no merit because he is not serving two consecutive civil contempt

27y of Proceedings of Bench Warrant and Contempt Hearing, October 17, 2013, at 8.

23 14 '
24 d

8169,
% Order of Court, November 25, 2013.

. 14
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'ée.mten-c;es | He ].S ﬂrst serv'i;é an‘.incf-i-reot .cAriJ‘ru'ilaal .contempt séntc'née of 180 dafs Where he is -
ehglble for work release and then a consecutn'e clvﬂ contempt sentence of 120 days with a purge
amount, Appellant must serve ]:us cnmmal scntence ﬁrst and is not enﬂtled toa purge payment )
He is thcrefore correct in the fact that he does not have the “present ability” to purge himself.
Appellant’s criminal contempt sentence has a punitive purpose and punishes him for his failure
to appear, At the termination of his 180 day sentence criminal, Appellant wiil begin to serve fu’s
civil contempt sentence and only then will he be able to purge himself.

CONCLUSION

The Court properly held Appellant in both criminal and civil contempt of court. In light
of the foregoing reasons, the Court did not comruit an abuse of discretion or error of law because
Appellant was afforded all necessary eriminal and civil rights pursvant to each réspective
contempt finding. In the civil contempt proceedings, the Court found, beyond a reasonable
doubt, that Appellant had the present ability to comply with the set pu‘rg_e amounts. Moreover,
because Appellant’s civil sentence runs consecutive o his criminal sentence, he mpst serve his
criminal sentence before he will be afforded the opportunity to purge himself. For all the reasons

stated herein, this Court respectfully requests that the Superior Court dismiss Appellant’s appeal.

15
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IN THE COURT OF COMMON PLEAS OF THE 35" JUDICIAL
DISTRICT OF PENNSYLVANIA - FRANKLIN COUNTY BRANCH
Domestic Relatlans Section

- Kathleen M. O’Connor, . Civil Action - Law In Support

Plaintiff : -
' No. DRS 2006-00915
V.

Robert C, Kemmerer,

PACSES Case No, 875108741
Defendant :

Honorable Carol L, Van Horn

IN THE COURT OF COMMON PLEAS OF THE 39™ JUDICIAL
DISTRICT OF PENNSYLVANIA - FRANKLIN COUNTY BRANCH

e e Domestic Relations Section -~ oo oo oo

Diana L, Swisher, ' g _ : Civil Action — Law In Support
Plaintiff :
" No. DRS 199900675

Y.

PACSES Case No. 631101412

a% s =2 ae se aa

Robert C, Kemmerer,
Defendant
Honorable Carol L, Van Horn

ORDER OF THE COURT
ra L :
AND NOW THIS /0 DAY OF Deccmber, 2013 pursuant to Pa.R.A.P. 1931(c),

IT IS HEREBY ORDERED THAT the Prothonotary of Franklin County shall promptly
transmit to the Prothonotary of the Superior Court the record in this matter along with the

“attached Opinion sur Pa.R.AP. 1925(a).

16
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The Prothonotary shall immediately docket this Opinion and Order of Court and record
in the docket the date it was made. The Prothonotary shall forthwith Jurnish a copy of the
Opinion and Order of Court, by mail or personal delivery, to each party or attorney, and shall
record in the docket the time and manner thereof ' '

By the Court,

Bl A e

) Carol L. Van Horn, J,

copies:
Domestic Relations Office
Jeunifer 8. Newman, Esq., Counsel for Domestic Relations bt an + et o oot oo e

—Anthony B Miley,, Bsq., Counsel for DefendantAppeliant
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