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Appellant Faysal Salim Muhammad appeals from the judgment of 

sentence following a jury trial and convictions for attempted homicide, 

aggravated assault, and other related offenses.1  Appellant asserts that the 

trial court erred in admitting unfairly prejudicial testimony of his identity and 

challenges all of his convictions based on insufficient evidence identifying him 

as the shooter.  We affirm. 

We adopt the facts and procedural history set forth in the trial court’s 

opinion.  See Trial Ct. Op., 11/18/19, at 1-15.  On July 11, 2019, the trial 

court sentenced Appellant to an aggregate sentence of twenty-four to forty-

____________________________________________ 

1 See 18 Pa.C.S. §§ 901(a), 2501(a), 2701(a)(1), 907(b), 6105(a)(1), 

6106(a)(1). 
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eight years’ imprisonment.  Appellant did not file a post-sentence motion but 

timely appealed.  Appellant timely filed a court-ordered Pa.R.A.P. 1925(b) 

statement and amended statement.2   

Appellant’s amended Rule 1925(b) statement asserted that the 

Commonwealth failed to present sufficient evidence to convict him of the 

above crimes. Am. Rule 1925(b) Statement, 10/14/19, at 2 (unpaginated).  

Among other items, Appellant claimed that the trial court erred by admitting 

the testimony of corrections officers under Pa.R.E. 403.  Id. at 3 

(unpaginated).  The trial court filed a responsive opinion on November 18, 

2019. 

Appellant raises the following issues, which we reordered for ease of 

disposition: 

1. Whether the trial court abused its discretion in permitting 
testimony relating to the identification of . . . Appellant that was 

contrary to the protections of Pennsylvania Rule of Evidence 403? 
 

2. Whether the Commonwealth failed to present sufficient 
evidence and testimony to prove beyond a reasonable doubt . . . 

Appellant’s guilt of criminal attempt-criminal homicide, 

aggravated assault, possession of a weapon, possession of a 
firearm prohibited, and firearms not to be carried without a 

license? 
 

Appellant’s Brief at 4. 

____________________________________________ 

2 Appellant filed a motion for permission to file an amended Rule 1925(b) 

statement, which the trial court granted on September 24, 2019.  Appellant 
timely filed an amended Rule 1925(b) statement on October 14, 2019. 
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In support of his first issue, Appellant argues that the trial court abused 

its discretion by admitting evidence in violation of Pennsylvania Rule of 

Evidence 403.  Id. at 18.  Specifically, Appellant objects to the testimony from 

Officers Johnston and Bolt about how they recognized him.  Id. at 19-20.  In 

Appellant’s view, the testimony, although relevant, was “unfairly prejudicial 

and outweighed the probative value of such.”  Id. at 21.  “Appellant argues 

that the testimony offered by the corrections officers was unfairly prejudicial 

as it gave the jurors unnecessary pieces of information that easily could have 

been used to connect the dots that the witnesses knew . . . Appellant because 

he was incarcerated.”  Id.  Appellant suggests that the Commonwealth could 

have limited the scope of its questions to only his identification or “presented 

an actual witness to the shooting that was able to identify” him.”  Id. 

(emphasis omitted). 

With respect to the admissibility of evidence: 

the admissibility of evidence is within the sound discretion of the 
trial court and we will not reverse absent an abuse of discretion. . 

. . .  An abuse of discretion may not be found merely because an 

appellate court might have reached a different conclusion, but 
requires a result of manifest unreasonableness, or partiality, 

prejudice, bias, or ill-will, or such lack of support so as to be clearly 
erroneous. 

 
Relevance is the threshold for admissibility of evidence; evidence 

that is not relevant is not admissible.  Evidence is relevant if it 
logically tends to establish a material fact in the case, tends to 

make a fact at issue more or less probable or supports a 
reasonable inference or presumption regarding a material fact.  

Our Rules of Evidence provide the test for relevance: evidence is 
relevant if (a) it has any tendency to make a fact more or less 

probable than it would be without the evidence; and (b) the fact 
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is of consequence in determining the action.  Further, the court 

may exclude relevant evidence if its probative value is outweighed 
by a danger of one or more of the following: unfair prejudice, 

confusing the issues, misleading the jury, undue delay, wasting 
time, or needlessly presenting cumulative evidence. 

 
Commonwealth v. Leap, 222 A.3d 386, 390 (Pa. Super. 2019) (citations 

omitted and formatting altered), appeal denied, 233 A.3d 677 (Pa. 2020); see 

also Pa.R.E. 403. 

Here, we initially note that Appellant waived this issue by withdrawing 

his initial objection at trial and by failing to object on the specific basis he now 

raises on appeal concerning the Commonwealth’s examination of Officers 

Johnston and Bolt.3  Moreover, even if Appellant objected to the subject 

examination at trial, we would affirm on the basis of the trial court’s reasoning.  

See Trial Ct. Op. at 15-16. 

____________________________________________ 

3 See N.T. Trial, 5/14/19, at 77. Pennsylvania Rule of Evidence 103 provides 

that in order to preserve an evidentiary issue for appellate review, a party 

must timely object and state “the specific ground, unless it was apparent from 
the context.” Pa.R.E. 103(a)(1)(B); see also Pa.R.A.P. 302(a).  Instantly, 

initially Appellant objected to any mention of “him being previously 
incarcerated in Erie County.”  N.T. Trial, 5/14/19, at 74.  After discussion, the 

Commonwealth agreed to instruct Officers Johnston and Bolt from testifying 
that Appellant was an inmate, and Appellant’s trial counsel said, “[t]hat’s fine.”  

Id. at 77.  Appellant therefore did not preserve his objection for appellate 
review.  See Pa.R.E. 103 (requiring a party to timely object in order to 

preserve evidentiary issue for appellate review); Pa.R.A.P. 302(a) (“Issues not 
raised in the trial court are waived and cannot be raised for the first time on 

appeal”); Commonwealth v. Lopez, 57 A.3d 74, 81-82 (Pa. Super. 2012) 
(“If counsel states the grounds for an objection, then all other unspecified 

grounds are waived and cannot be raised for the first time on appeal” 
(citations omitted)). 
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Second, Appellant challenges the sufficiency of evidence for his 

attempted homicide conviction.  Appellant’s Brief at 9.  Appellant argues that 

the Commonwealth did not “present any witness that could positively identify” 

him as the shooter.  Id. at 9.  Appellant highlights, in his view, testimonial 

discrepancies regarding identifying features.  Id.  For example, Appellant 

claims that the only eyewitness testified that the shooter “had a lot of hair,” 

but Detective Sean Bogart testified that Appellant’s hair appeared “shorter” or 

a “low haircut” in the surveillance video.  Id. at 10.  Appellant emphasizes 

that Detective Bogart did not see a firearm in his hand.  Id.  Appellant 

acknowledges he was identified in the video, but was not explicitly identified 

as the shooter.  Id. 

Our Supreme Court has explained the standard for reviewing the 

sufficiency of the evidence as follows: 

We must determine whether the evidence admitted at trial, and 
all reasonable inferences derived therefrom, when viewed in the 

light most favorable to the Commonwealth as verdict winner, 
supports all of the elements of the offense beyond a reasonable 

doubt.  In making this determination, we consider both direct and 

circumstantial evidence, cognizant that circumstantial evidence 
alone can be sufficient to prove every element of an offense.  We 

may not substitute our own judgment for the jury’s, as it is the 
fact finder’s province to weigh the evidence, determine the 

credibility of witnesses, and believe all, part, or none of the 
evidence submitted. 

 
Commonwealth v. Cooper, 941 A.2d 655, 662 (Pa. 2007) (citations 

omitted).  “Because a determination of evidentiary sufficiency presents a 

question of law, our standard of review is de novo and our scope of review is 
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plenary.”  Commonwealth v. Williams, 176 A.3d 298, 305 (Pa. Super. 

2017) (citation omitted). 

“In addition to proving the statutory elements of the crimes charged 

beyond a reasonable doubt, the Commonwealth must also establish the 

identity of the defendant as the perpetrator of the crimes.”  Commonwealth 

v. Smyser, 195 A.3d 912, 915 (Pa. Super. 2018) (quotation marks and 

citation omitted).  If a defendant challenges only the sufficiency of evidence 

as to identity, then we limit our review solely to that element.  See 

Commonwealth v. Cain, 906 A.2d 1242, 1244 (Pa. Super. 2006) (declining 

to address the sufficiency of evidence supporting every element where a 

defendants challenged only identification evidence).  We add:  

Evidence of identification need not be positive and certain to 
sustain a conviction.  Although common items of clothing and 

general physical characteristics are usually insufficient to support 
a conviction, such evidence can be used as other circumstances 

to establish the identity of a perpetrator.  Out-of-court 
identifications are relevant to our review of sufficiency of the 

evidence claims, particularly when they are given without 
hesitation shortly after the crime while memories were fresh. 

Given additional evidentiary circumstances, any indefiniteness 

and uncertainty in the identification testimony goes to its weight. 
 

Commonwealth v. Kinney, 157 A.3d 968, 971 (Pa. Super. 2017) (citation 

omitted). 

After careful consideration of the parties’ briefs, the record, and the trial 

court’s opinion, we affirm the sufficiency of evidence supporting Appellant’s 

convictions on the basis of the trial court’s opinion.  See Trial Ct. Op. at 17-
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19; see generally Kinney, 157 A.3d at 971.  We therefore affirm the 

judgment of sentence. 

Judgment of sentence affirmed. 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date: 1/13/2021 
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