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Family Court at No: FD 06-9214-002

BEFORE: BENDER, P.J.E., OLSON, and STABILE, 1J.
MEMORANDUM BY STABILE, J.: FILED OCTOBER 16, 2017

J.D. (“Father”) appeals from the March 2, 2017 order in the Court of
Common Pleas of Allegheny County that granted, in part, the petition of N.T.
(N.K.A. T.) ("Mother”), to enforce the child custody order issued in the Kobe
Family Court, Japan, pursuant to the Uniform Child Custody Jurisdiction and
Enforcement Act ("UCCJEA"), 23 Pa.C.S. § 5401, et seq., with respect to the
parties’ son, L.N.D.! In addition, the March 2, 2017 order vacated the prior
orders entered in the Allegheny County Court of Common Pleas awarding

custody to Father. Upon careful review, we affirm.

1 L.N.D. was born in November of 2001. At the time of the subject
proceedings, L.N.D. was fifteen years old.
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For a recitation of the complete factual and procedural history of this
case, we refer the reader to the trial court’s comprehensive opinion pursuant
to Pa.R.A.P. 1925(a), which the testimonial and documentary evidence
supports. See Trial Court Opinion, 4/11/17, at 1-14. As such, we adopt it
herein. Id.

By way of background, Father, who was born in Allegheny County,
Pennsylvania, and Mother, who was born in Japan, were married in 1994,
Trial Court Opinion, 4/11/17, at 1. Their children, L.N.D., and his older
brother, J.L.D.,? were born in Japan. Id. L.N.D. lived in Japan all of his life,
but he traveled to Allegheny County at times with Father to visit his paternal
relatives, inter alia. Id.

In 2005, Mother and Father obtained a divorce decree in Japan. Id. at
2. In February of 2005, they entered into a legally binding custody
agreement in Japan whereby they shared physical custody of L.N.D., and
Mother had “parental authority” over L.N.D.> Id. In January of 2007,

Mother and Father participated in a Japanese custody mediation, which

2 J.L.D., who was born in August of 1998, is an adult, and is not a subject of
this appeal. As such, the trial court did not include J.L.D. in its recitation of
the procedural history of this case.

3 With respect to their 2005 Japanese custody agreement, and the
subsequent Japanese child custody orders, infra, the parties agree that
“parental authority” relates to the concept of legal custody in Pennsylvania
child custody law. See Father’s Brief at 3-4; Mother’s Brief at 3, n. 1;
Father’s reply brief at 4-5.
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resulted in an agreement that Father would have “parental authority” over
L.N.D., and that the parties would continue to share physical custody. Id. at
4.

On November 3, 2006, Father initiated a custody action in the
Allegheny County Court of Common Pleas (“trial court”). Father alleged, in
part, pursuant to the 2005 Japanese custody agreement, that L.N.D. was in
his care and custody for greater than one-half of the time. Id. at 2; Petition
to Confirm Custody, 11/3/06, at § 10. Specifically, Father alleged that
L.N.D. was in his custody in Allegheny County from July 25, 2006, through
November 3, 2006, the date Father filed the custody complaint. Trial Court
Opinion, 4/11/17, at 3. Father requested primary physical and legal custody
based on L.N.D. having “lived throughout [his] li[fe] in Pennsylvania.” Id.
The trial court explained, “Mother did not appear to contest” Father’s
custody complaint, and the trial court granted his request by order dated
November 3, 2006. Id. Importantly, Father never sought to enforce the
trial court’s order in Japan, where he and L.N.D. had subsequently returned.
Id. at 4.

On September 26, 2012, Mother filed a custody action in the Kobe
Family Court, Japan, wherein she requested “parental authority” and custody
of L.N.D. Id. at 5. Father filed his own petitions in Japan, wherein he
requested, inter alia, enforcement of his “parental authority” and full

custody. Id. In fact, Father alleged that Mother sexually abused L.N.D.,
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which caused L.N.D. to develop dissociative identity disorder. See Kobe
Family Court Decision and Order, 3/20/15, at 12.

By order dated March 20, 2015, the Kobe Family Court granted
Mother’s request for “parental authority” and for physical custody of L.N.D.
Trial Court Opinion, 4/11/17, at 9. The Kobe Family Court found, inter alia,
after full investigation, that Mother did not sexually abuse L.N.D. See Kobe
Family Court Decision and Order, 3/20/15, at 14. Further, the Kobe Family
Court found that L.N.D. does not suffer from dissociative identity disorder or
any other mental disorder. Id. Father appealed the custody order to the
Osaka High Court, Tenth Civil Division, Japan, which affirmed the order on
August 20, 2015. See Osaka High Court, Tenth Civil Division, Decision and
Order, 8/20/15. Thereafter, Father filed an appeal to the Second Petty
Bench, Supreme Court, Japan, which, by unanimous opinion, dismissed the
appeal by order dated December 16, 2015. See Second Petty Bench,
Supreme Court, Order, 12/16/15.

After the January 2007 Japanese custody mediation agreement, as
well as during the pendency of the child custody litigation commenced by
Mother in Japan in September 2012, Father filed multiple custody petitions
in the trial court. Father omitted material facts in his petitions. Specifically,
Father did not aver “anything about the parties’ 2007 Japanese mediation . .

agreement regarding shared physical custody, Mother’s initiation of

Japanese legal proceedings in 2012, Father’s own and subsequent initiation
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of Japanese legal proceedings, that the parties had undergone multiple
Japanese custody mediations, or that the Japanese legal proceedings were
ongoing.” Trial Court Opinion, 4/11/17, at 6.

During the pendency of Father’s appeals of the custody order in Japan,
Father continued to present motions to the trial court seeking relief “without
mentioning the Japanese legal proceedings or that Mother had actually been
awarded parental authority and physical custody of [L.N.D.] in Japan.” Id.
at 9 (citation to record omitted).

Finally, in July of 2016, Father presented an ex parte emergency
motion in the trial court, wherein he alleged, inter alia, that L.N.D. would be
traveling with Mother in Canada in August of 2016. Id. at 10. Father
requested that the trial court issue an order directing the Canadian
authorities to, in part, transfer L.N.D. from Mother’s custody to his physical
custody, which the trial court granted. Id. at 10-11. As such, in August of
2016, Father obtained custody of L.N.D. in Canada, and they came to

Pennsylvania. Id. at 11.

4 In March of 2009, and again in June of 2013, Father requested clarification
of the 2006 custody order, initially seeking primary legal and physical
custody of L.N.D., and then seeking sole legal and physical custody of L.N.D.
Trial Court Opinion, 4/11/17, at 4, 6. On May 24, 2013, and July 5, 2013,
Father filed petitions for contempt against Mother. Id. at 5, 7. In December
of 2013, Father filed a protection from abuse ("PFA”) petition against
Mother, wherein he alleged that Mother was sexually assaulting L.N.D. Id.
at 7. The trial court entered orders granting all of Father’s requested relief.
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In September of 2016, Mother filed the subject petition in the trial
court, wherein she requested that it (1) enforce the Japanese custody order;
(2) vacate the trial court’s previous custody orders; and (3) obtain sanctions
against Father for failure to disclose the Japanese proceedings to the court.
The trial court held an evidentiary hearing on October 14, 2016, November
18, 2016, January 27 and 30, 2017, February 3, 7, and 9, 2017. The trial
court summarized the parties’ arguments as follows.

Mother contends she is entitled to enforcement of the Japanese
order pursuant to the [UCCIEA], specifically 23 Pa.C.S. §§ 5405
[(International application of chapter)], 5448 [(Expedited
enforcement of child custody determination)], and 5453 [(Duty
to enforce)]. Mother further argues that Father’s custody orders
entered in [the trial] [c]ourt should be afforded no weight or
merit as (i) [the trial] [c]ourt did not have jurisdiction to enter
them under the UCCIEA, see 23 Pa.C.S. § 5421(a) [(Initial child
custody determination)]; (ii) even if [the trial] [c]ourt had
jurisdiction to enter them, it no longer has such jurisdiction, see
23 Pa.C.S. § 5424 [(Temporary emergency jurisdiction)]; and
(iii) should the foregoing two positions fail, jurisdiction should
nevertheless be declined pursuant to 23 Pa.C.S. § 5427
[(Inconvenient forum)].

Father rejects Mother’s arguments, contending, among other
things, that (i) [the trial] [c]Jourt had jurisdiction to initially enter
the November 2006 custody order; (ii) [the trial] [c]ourt has
never lost jurisdiction; (iii) the Japanese courts, accordingly,
never had jurisdiction to enter the custody order made final in
2015 since jurisdiction has always resided in [the trial] [c]ourt;
(iv) the Japanese legal process and system denied Father[,] and
will continue to deny Father[,] important legal and human rights,
including the right to cross-examine Mother and to have joint
custody of [L.N.D.]; and (v) [the trial] [c]Jourt may invoke
emergency jurisdiction under the UCCIEA should the foregoing
arguments lack merit.

Order, 3/2/17, at 7.
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By order dated March 2, 2017, the trial court granted Mother’s
petition, in part, as follows:

1) Mother’s Petition is granted in the following respects: the

Japanese custody order made final on December 16, 2015 shall

be enforced, and [the trial court’s] orders awarding custody of

[L.N.D.] to Father are hereby vacated due to the lack of initial,

continuing, or emergency jurisdiction.

2) The Japanese legal proceedings did not deprive Father of
notice or the opportunity to be heard.

3) The Japanese child custody laws do not violate fundamental
principles of human rights.

4) The parties’ claims concerning sanctions and attorneys’ fees
are preserved for future proceedings.

Order, 3/2/17, at 8.

Father timely filed a notice of appeal and a concise statement of errors
complained of on appeal pursuant to Pa.R.A.P. 1925(a)(2)(i) and (b). The
trial court filed its Rule 1925(a) opinion on April 11, 2017.

Father presents the following issues for our review:

a. Whether the trial court erred by finding that there was not
Emergency Jurisdiction under the UCCJEA[?]

b. Whether the trial court erred by finding that it did not have
subject matter jurisdiction and/or finding that subject matter
jurisdiction was lost[?]

c. Whether the trial court erred by vacating any protection from
abuse orders[?]

d. Whether the trial court erred in failing to find that [M]other
waived her challenge to subject matter jurisdiction[?]
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e. Whether the trial court erred by denying [F]ather the right to
call witnesses, such as Dr. Bruce Chambers and Annette Tierney
as applied to emergency jurisdiction[?]

f. Whether the trial court erred by failing to admit certain
evidence and testimony of the child’s abuse[?]

g. Whether the trial court erred by not finding that the Japanese
court lacked subject matter jurisdiction[?]

h. Whether the trial court erred by finding that the Japanese
custody law does not violate fundamental principles of human
rights[?]

i. Whether the trial court erred by finding that the Japanese
custody law does not violate due process[?]

Father’s Brief at 2.°
In reviewing Father’s issues on appeal, we apply the following
standard:

[W]here [t]he issue for review centers on the question of subject
matter jurisdiction....this question is purely one of law, our

> On June 16, 2017, Father filed a motion to strike Appellee’s Brief due to
her failure to comply with Pa.R.A.P. 2117(a)(4) (Statement of the Case) and
2119(c) (Argument). Specifically, Father avers that Mother’s brief does not
include any citations to the reproduced record or the certified record in
support of her recitation of the relevant facts in the case. Further, Father
avers that this Court should strike Mother’s appellee brief because her
counsel did not provide his counsel with a hardcopy of the brief in violation
of Pa.R.A.P. 2187(a)(3) (providing, “each party shall serve 2 copies of its
definitive brief and reproduced record on every other party separately
represented”). However, Father asserts that he received an electronic copy
of Mother’s brief on the date she filed it in this Court’s PACfile system. Upon
review, Father does not allege that he suffered any prejudice due to
Mother’s noncompliance with the foregoing rules, nor are we aware of any.
Indeed, the parties are well acquainted with the facts of this case, and
Mother served Father with her appellee brief. Accordingly, we deny Father’s
motion.
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standard of review is de novo, and our scope of review is
plenary.

B.J.D. v. D.L.C., 19 A.3d 1081, 1082 (Pa. Super. 2011) (quotations and
citations omitted).®

Initially, the UCCIEA applies to child custody determinations issued in
foreign countries, as follows:

§ 5405. International application of chapter.

(a) Foreign country treated as state. — A court of this
Commonwealth shall treat a foreign country as if it were a state
of the United States for the purpose of applying Subchapter B
(relating to jurisdiction) and this subchapter.

(b) Foreign custody determinations. — Except as otherwise
provided in subsection (c), a child custody determination made
in a foreign country under factual circumstances in substantial
conformity with the jurisdictional standards of this chapter must
be recognized and enforced under Subchapter C (relating to
enforcement).

® In S.K.C. v. J.L.C., 94 A.3d 402 (Pa. Super. 2014), this Court
differentiated between an appeal from an order to exercise or decline
jurisdiction, which would be subject to an abuse of discretion standard. We
explained:

This language is accurate in that, when a trial court possesses
subject matter jurisdiction over a child custody dispute, a trial
court’s decision to exercise that jurisdiction is subject to an
abuse of discretion standard of review. However, we have
imprecisely quoted this language even when the question was
not whether the trial court properly exercised (or declined to
exercise) jurisdiction, but rather the question was whether the
trial court actually possessed subject matter jurisdiction.

Id. at 406-407.
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(c) Violation of human rights. — A court of this
Commonwealth need not apply this chapter if the child custody
law of a foreign country violates fundamental principles of
human rights.

23 Pa.C.S. § 5405.

Pennsylvania has jurisdiction to make an initial child custody
determination as follows, in relevant part:

8§ 5421. Initial child custody jurisdiction.

(a) General rule. — Except as otherwise provided in section
5424 (relating to temporary emergency jurisdiction), a court of
this Commonwealth has jurisdiction to make an initial child
custody determination only if:

(1) this Commonwealth is the home state of the child on the
date of the commencement of the proceeding or was the
home state of the child within six months before the
commencement of the proceeding and the child is absent
from this Commonwealth but a parent or person acting as a
parent continues to live in this Commonwealth;

(2) a court of another state does not have jurisdiction under
paragraph (1) or a court of the home state of the child has
declined to exercise jurisdiction on the ground that this
Commonwealth is the more appropriate forum under section
5427 (relating to inconvenient forum) or 5428 (relating to
jurisdiction declined by reason of conduct) and:

(i) the child and the child’s parents, or the child and at
least one parent or a person acting as a parent, have a
significant connection with this Commonwealth other than
mere physical presence; and

(ii) substantial evidence is available in this
Commonwealth concerning the child’s care, protection,
training and personal relationships;

(3) all courts having jurisdiction under paragraph (1) or (2)

have declined to exercise jurisdiction on the ground that a
court of this Commonwealth is the more appropriate forum to

-10 -
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determine the custody of the child under section 5427 or
5428; or

(4) no court of any other state would have jurisdiction
under the criteria specified in paragraph (1), (2) or (3).

(b) Exclusive jurisdictional basis. — Subsection (a) is the

exclusive jurisdictional basis for making a child custody
determination by a court of this Commonwealth.

23 Pa.C.S. § 5421(a), (b).

We also observe Section 5425 (Notice; opportunity to be heard;
joinder) which provides, in part, that the UCCIEA “does not govern the
enforceability of a child custody determination made without notice or any
opportunity to be heard.” 23 Pa.C.S. § 5425(b).

Finally, Section 5424 (Temporary emergency jurisdiction) provides in
relevant part:

A court of this Commonwealth has temporary emergency

jurisdiction if the child is present in this Commonwealth and the

child has been abandoned or it is necessary in an emergency to

protect the child because the child or a sibling or parent of the

child is subjected to or threatened with mistreatment or abuse.

23 Pa.C.S. § 5424(a).

Father first argues, with respect to issue “h,” that the trial court erred
in failing to find that Japan’s child custody laws violate fundamental human
rights. Father also argues, with respect to issue “i,” that the trial court erred

in failing to find that the Japanese courts violated his guarantee of due

process. Therefore, Father argues that the trial court erred by enforcing the

-11 -
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Japanese custody order pursuant to Section 5405(c) (International
application of chapter) and 5425(b) (Notice; opportunity to be heard;
joinder). Next, regarding issue “a,” Father argues that the trial court erred
in concluding that it did not have emergency jurisdiction under Section 5424
(Temporary emergency jurisdiction); namely, to protect L.N.D. from alleged
sexual abuse by Mother. Father argues that it follows, with respect to issues
“e” and “f,” the trial court erred by prohibiting him from presenting
witnesses and documentary evidence with respect to Mother’s alleged sexual
abuse of L.N.D. With respect to issues “b” and “g,” Father argues that the
trial court erred in finding that it did not have subject matter jurisdiction
under Section 5421 (Initial child custody jurisdiction). Regarding issue “c,”
Father argues that the trial court erred by vacating the protection from
abuse orders entered against Mother. Finally, regarding issue “d,” Father
argues that the trial court erred in failing to find that Mother waived her
argument that the trial court did not have subject matter jurisdiction.

We have reviewed the subject March 2, 2017 custody order in light of
the parties’ briefs, the certified record, the trial court’s Rule 1925(a) opinion,
and the relevant UCCIJEA provisions. It is important to note the trial court’s
credibility determinations against Father as follows, which the record
evidence supports.

[M]ultiple pleadings from Father omit[ed] material information

and, at times, contain[ed] outright falsehoods. Father, the

[trial] [c]ourt believes, sought to dupe [the] [c]ourt throughout
this process. Father argued facts in [the] [trial] [c]ourt which

-12 -
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were completely contrary to concessions he freely made in the
Japanese Court, i.e., that his travels to [Allegheny County] were
for vacation, that Father wanted Japan to be the “home base” of
[L.N.D.], and that [L.N.D.] lived in Japan.

Trial Court Opinion, 4/11/17, at 22.

The trial court concluded that it never had initial child custody
jurisdiction under Section 5421, supra. We agree. The trial court aptly
explained:

[L.N.D.] lived in Japan. Mother lived in Japan. Father lived in
Japan. Travel to [Allegheny County] was temporary, and
[L.N.D.] and Father always intended to return to Japan, until
Father -- under false pretenses; after having lost custody
litigation in Japan; and after Japan determined, following an
investigation, that Mother did not sexually abuse [L.N.D.] -- took
custody of [L.N.D.] in Canada last year. Japan was and always
has been [L.N.D.]’s home state; jurisdiction was and has always
been appropriate there. No litigable threat or danger to [L.N.D.]
from Mother in Japan exists for the [trial] [c]ourt to legitimately
conclude otherwise.

Id. at 23 (emphasis in original; footnote omitted).

Likewise, we agree that the trial court properly refused to exercise
temporary emergency jurisdiction under Section 5424, supra. The trial court
explained that Father argued it should invoke emergency jurisdiction to
protect L.N.D. "“from threatened sexual abuse. . . . ee Father’s
Supplemental Trial Memo at 9-10.” Id. at 21. The trial court reasoned:

[A]llegations of sexual abuse by Mother against [L.N.D.] were

investigated in Japan. [L.N.D.], his brother, Mother, her current

husband, among others, were interviewed. Ultimately, Mother

was awarded parental authority and custody of [L.N.D.] in

Japan, it was determined that Mother did not sexually abuse

[L.N.D.], and no criminal charges were filed by the Japanese
authorities.

-13 -
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[The trial] [c]lourt, accordingly, declined (i) to assert
emergency jurisdiction pursuant to previously litigated and
baseless claims and (ii) to permit Father another “bite at the
apple” by re-litigating said claims here.

Id.

Upon careful review, we conclude that the thorough opinion by the
Honorable Susan Evashavik DiLucente, filed on April 11, 2017, pursuant to
Pa.R.A.P. 1925(a), addresses all of the issues raised by Father and supports
the reasons for the trial court’s decision to grant Mother’s request to enforce
the Japanese custody order and vacate the trial court’s previous orders
awarding Father custody of L.N.D. We conclude that the trial court did not

commit an error of law. Accordingly, we adopt the trial court’s April 11,

2017 opinion as our own.’

7 On August 14, 2017, Father filed a motion to supplement wherein he
requested permission to supplement the certified record before this Court
with an “affidavit of translation,” which he attached to the motion as Exhibit
A. The affidavit translates Mother’s July 31, 2017 response to Father’s
petition filed against her in the Kobe Family Court, Japan, to change the
person with “parental authority” over L.N.D. In said response, Mother
requested that Father’s petition be dismissed on the basis that she no longer
had “parental authority” over L.N.D. Rather, Mother avers that L.N.D.’s
maternal grandfather has “parental authority” over him. Mother averred
that the maternal grandfather gained "“parental authority” by legally
adopting L.N.D. in Japan on July 7, 2017.

On August 25, 2017, Mother filed an answer to the motion to supplement,
and Father filed a reply on August 30, 2017. In her answer, Mother avers
that Father “attempts to supplement the certified record without providing
Mother the ability to confront Father’s factual allegations. . . .” Answer,

8/25/17, at 4. Moreover, Mother avers that Father does not provide an
(Footnote Continued Next Page)
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Order affirmed. Motion to strike Appellee’s brief denied. Motion to
supplement denied.

Judgment Entered.

4
Joseph D. Seletyn, Esty
Prothonotary

Date: 10/16/2017

(Footnote Continued)

applicable Pennsylvania appellate rule or case law that supports his request
that this Court open the certified record to consider new evidence. We
agree. Accordingly, we deny Father’s motion to supplement.

- 15 -
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IN THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY, PENNSYLVANIA
FAMILY DIVISION

JOSEPH DECHICCHIS,

Plaintiff,  No.: FD.04-009214-002
2
o Superior Court # 353 WDA.2017
NANAKQO TAKI,

Defendant.

l. Background!

Plaintiff Joseph DeChicchis (“Father") was borri dnd raised:in Allegheny
‘County, Pennsylvania (“AC"). Defendant ‘Non'qkojTerOdO‘i f/kiat Nanake Taki
(“Mother”)-was boern in Japan and is a citizen fhereéf:i The parties wed in 1994,
and have two children, who were born in Japan, where Father has been
employed as a university professor for more than two decades, though he —at
. fimes — performs his employment duties irj other locations, including AC. . Only
one of the parties’ children is the subject of the instant litigation (“Child"), as fhe

otheris now an adult.

Afterthe Child's birth in 2001, he lived ih Japan with Mother, Father, and
his sibling, though he often frdveled with, among others, Father to-AC fo visit his

paternal reldatives for vacations, holidays, and special occasions.

' The facts set forth.in Section | dre those the Court found to be credible at the
hearing in this case, as well as those evident frem the contents-of the dockets
before this Court and the Pennsylvania Superior Court et 20 WDM 2617.

1



Over time, the parties’ martiage deteriorated,.and they ultimately
divorced in Japan in 2005, In connection with the diverce, the parties executed
d legally binding document in Japan on February 25, 2005, which provided,
‘among other things, thidt (i) they shared physical custody of Child and {ii).
Mother had pdré.mdl_'-qg’rhoriiy-:over him. No divorce proceedings were injtiated
in AC, ahd neither party took action 16 obtdin d custody orderin AC. Instead,
they shared custody of the.child, pursuant to- their Japanese agreement, in

Japan, where they all lived and where Father, it fact, 0wned real property.

This situation changed thé following year, ‘OnNovember 3, 2006, Father
presented a Petition to Confirim Custody fo this Court. Therein, he alleged,
among other things:

o that the parties shared physical custody of Child, and Mother

possessed parental authority of him pursuant to the parties’
Japanese Notoridl Contract, see 1.7 & 10;

o Child'was “in the care and custody of . . . [Fjatherin [AC] from
August 6, 2004, through February 6, 2005[,}" see |11:

o Child was in‘the equal shared custody-of both. parties in Japan
- fromi February 7, 2005 through July: 21, 2005, see id.;

o Child wdis il Fathier's custody in AC from July 21, 2005 through
August 30, 2008, see id.;



o Child was in the equal shared custody of both p'orﬁfes‘ in Japan
from August 31, 2005 throughi March 6, 2004; see id;

o Child was in Father's custody in-AC from March 6, 2006 through
April 6,,2006, id.;

s Child was in the'equalshdred custody of both parties in Japan
from April 7,.2006 through July 25, 2006, id.;

o Child was in Father's custody in AC from July 25, 2006 through
November 3, 2004, i.6., the filing date of the Petition to Confirm
Custody, id.; and

o “Pennsylvania’is dh appropridate jurisdiction regarding custody of
the [Child] as the [Child] hals] lived ’rhr@ughout [his] liffe] in-
Pennsylvania, and the [Child] wlas] i Japan for d périod of
greater than six months orily during [the Child's] first year of'life in
2001-2002(,}" see §19.

Mother did not appear fo contest the Petition to Confirm Custody, and
this Court-— through:a different jurist —granfed the petition based upon Father's
averments, which were not verified by Fathér. Those dverméntsfailed to
establish Child had lived in AC for six continual months prior to the petition’s
filing.. éind it is.now clear? - misrepresented that Child had “lived throughout
[his] li[fe] in Pennsylvania.™ That sdid, Father received an order dated Nevember

3, 2004 awarding him primary legal and physical custody 6f Child.

See note 1, supra.



Father subsequently returned with-Child to Japan, where he, Mother and
Child lived. Fdgther neversought 1o enforce the Novermber 3, 2006 AC custody
order - or any. subsequent such. AC order = in that country, which, though not &
member of the Hague Convenfion until 2014, nevertheless had a legal
mechanism 16 enforce foreign custody ordets. Instéad, in January 2007, the
parties porTiC'ipofe'd in a Japanese custody mediation. At the conclusion
thereof, they agreed that Father would have parental autherity: of the Child, but

that physicdlcustody woluld continue to be shiared.

More than two years later, while the Child continued to live in Jdpan with
Mother and Father, but traveled fo AC with Father from fime to fime.? the latter
moved this Court to corect a typographical efror on its 2006 C.U'S"['Ody"‘ order.
Mother again did not-appear fo participate. Notably, Father's motion to
correct sdid error'was not personally veiified by Fathier. If dlso failed ¢ mention
anything about the January 2007 mediation proceedings in Japan, which
resulted in & shared physical custody agreemerit, or the thén-current residences
of the parties or Child. Based upor Father's allegations concerning a mere
fypographical error, another custody order dated March 30, 2009 was entered
in AC, grjon’ringA Father primary legal and physical custody of Child. Notably;

Father was provided with a.custody order {i) dated after the parties’ 2007

3 See note 1, supra.



Japdnese custody mediation-agreement and (i} obtdined, as noted above, {a)

in Mother's absence and (b) without apprising this Coutt of all material facts.

On September 26, 2012, Mother initiated legal proceedings in Japan,
seeking parental authority and custody of the Child. Father subsequently fied
his own petitions in Japan, requesting, inter alia, enforcement of his-por_.en_’rdl
authority — obtained during the parties’ 2007 Japanese Mediation — and full
custody, through the Japariese legal system; he did not petition that Court to
enforce either this Court’s November 2006 6r Mdrch 2009 orders.4 The parties”
Japanese petitioris were consolidated in the Japanese courl, several

unsuccessful mediations were held; and the litigation continued.

As the custody action in Japan moved forward, Father presented a
Petition for Conternppt in this Court on.May 24, 2013. Therein, he alleged that the
pdr’ries:-dhd”(lihild presently resided in Japan, that hé and fhe Child had plaris to
return to "their home" in AC in May or Jurié 2013,5 and that Mother had refused
to return Child to Father at the conclusion of her visitation time on April 19, 2013..
Father averred that the Japanese police provided him with no assistance,. and
that he was seekirig recourse through fhe Japanese legal system. He

contended that Mother's conduct revealed that she was in violation of this

4 Notably, Father's Japanese filings conceded various issues material to the:
instant dispute, including that his and Child’s trips fo AC were vacations and.
that he wdnted Japan to be the Child's “*home base(]"

5See n,c;’re-4,- suprd.



Court's fMdrc_hi'SO, 2009 custody order; that she should, therefore, be held in
contempt; and that the March 30, 2009. custody order should be amended to
reflect that Father had sole primary legal and physical custody. While Father
personally verified his May 201 3 Petition for Contempt, he did not aver within it
gn_ytlhing about the parties” 2007 Japanese mediation and agreement
régording shared physical custody, Mother's initiation of Japanese legal
proceedings in 2012, Father’s own and subsequent initiation of Japanesé legal
proceedings, that the partiés had undergone multiple Japanese custody
mediations, of that the Japanese legal proceedings were ongoing. Based upon
Father's. Glle'g_o;riom's_,, the Court entered an order awdarding Father various.types
of refief, including his requested amendment to the March 30, 2009 custody:
order, i.e., he obtained an AC order stating that hé had sole primary legal and
physical custody while he nevertheless continued to litigate the same-issue in

Japan.

Father also presented a Petition to Clarify Custody-to this Court on June
19,-2013. Therein, he sought d clarified order stating that he had sole-legal and
physical c_:_us’rodxl/ of Child. Said orderwas entered based upoh Father's
allegations, which he did not personally verify, which did not contain any
information about the then-ongoing custody proceedingsin Japan, and which

falsely represented fhat Father and Child “were residing temporarily in Japan as



a result of . . . [Flather's employment responsibilities"s and that the Child had

“aiways been in the primary and -s_ole physical custody of the [Flather until such
time os_ffh‘é, [M]otherabducted the [Clhild.” Rather than inforin this Court that
he was seeking custody of Child in Japan, Father only répresented that he was

attempting to secure the Child's retum through the Japanese legal system.

On July 5; 2013, Father presented dnother contempt petition to this Court,
contending that Mother continued to violate this. Court's-custody orders and the
Mdy 24, 2013 order entered after Father's initial contempt petition. Based upon
Father's allegations, Mother was held to be in contempt and the Child was
ordered to be returned to Father immediately. Such a ruling was made without
any avermeént fiom Father that custody proceedings, in which he: \:fvos an.active

participant, were ongoing in Japan.

As the parties' custody matters continued to pregiess.in Japan, Father
December 2013. Therein, Father alleged that Mother was sexually assaulting the
Child. Father also (i) falsely averred that he lived in AC and {ii) had sole -and
primary physical dnd legal custody of the Child. His PFA petition made no

reference to any Japanese custodial proceedings (origsing or otherwise),

6 See note 4, supra.



mentioned only the custody proceedings Father initiated in AC, and omitted

residency information for the Child, who actually lived in Japan.?

in-a subsequent brief in-suppert of jurisdiction for Father's PFA petition, he
set forth the following ds background informdation:

Father and Maother dre the naturdl parents of [Child].

Pursuant to an order of this Court dated November 2,

2004, Father was named the primary physical and-legal
custodian.of Child . . . ., Mother had meved to Japan in

2005, at which timeé s,he held a permanent US resident

visd. Father has continued to reside with the [Child] in

[AC] Since 2006, Father and the [Child] have traveled

to Japan regularly for Father's work. When in Japan,
the [Child] ha[s] regularly spent time with Mother.

See January 8; 2014, Brief at 2. Notably absent from Father's recitation is.any
informaition about prior or ongoiiig Japariese custody proceedings, some of
which Fatherinitiated. He also presented the matter as if (i) Mother hod
*maoved to Japan in 2005(,]” which indicates fhcﬁ_ prior thereto she lived in the
United States, a falsity, and (i) the Child “reside[d] . ... in [AC.]" anotherfalsity
since the Child and Father lived in Japan and only traveled to AC for holidays,

vacations,.and other special occdasions.

Uitimately, Father obtained a final PEA order agairist Mothér on January 9,

2014, again stafing that he had custody -of Child. The PFA order also excluded

7 See note 4, suprg..

8 See notes 1 & 4, supra.



Mother from Father's purported AC residence, though Mother lived in Japan
and did not réside in AC, It also prohibited Mother from visiting "THE CHILD'S
SCHOOL IN PENNSYLVANIA." Notably, Child did ot dttend school in

Pennsylvania.

Father subsequently moved this Court 16 find Mother in contempt for
failure to surrender Child 10 himn pursuant to the PFA order. The Court —informed
only by the information provided by Father, which eontained nothing about
prior or ongoing Japdnese custody proceedings - held Mother in contempt by
order dated September 9, 2014. Pursuant to the Court's contempt order, a
warrant to arrest Mother was issued, and Japariese autherities were ordered to

exiradite Child from Japan to AC.

Mother and Child, however, remained in Japan, where custody
proceedings—initiated by both parties - continued. Investigations into Mother's

dlleged sexudl dbuse of Child were. also ongoing in Japan.

On March 20, 2015, the Japanese.court entered an order awarding
Mother parental authority and physical custody of Child. Father appealed that
order ih Japan. He also continued (i) to. present motions to this Court seeking
relief and (i} to do so without mentioning the Japdnese:legal proéeedi_hgs or
that Mother had actuadlly been awarded parental authority and physical

custody:of Child in Jqpoﬁ . See August 21, 2015 Emergency Motion 1o Reinstate



~ Bench Warrant against Mother. This Court - still only €xposed to Father's
incomplete and inaccurdte statement of the facts - even entered an order in
August 2014, i.e., months after Mother had been awarded parentdl authority
and custady of the Child.in Japan: in proceedings initiated by bath parties and
in which both parties participated, commanding:-again that Mother be arrested
and Child extradited to AC as a result of, among other things, Father's
continued assertion that he ho;i custody of Child pursuant to the November

2006 AC order and utier slence about the goingson in Japan.

By December 16, 2015, Father's appeals of the Mareh. 20, 2015 Japanese
custody order had been denied. Mother had thus oblained d final orderin
Japan awdrding her parental.authority and custody:of Child: Moreover, the
Japanese proceedings deferinined - aftér investigation - that Mother did not
sexually abuse. Child, as Father alleged in his PFA petition before: this Court.

4

Fathier neverthelass corntinued to seek custody of the Child through this
Court. Indeed, in July 2016, Father presented an -emier'gency- ex parte _m‘o;tioh,.
alleging that he had réceived custody of Child from this Court in November
2006, He further averred that Mother had been sexually abusing ¢hild,
absconded with: him‘ in Japan in 2013, and had thereafter refused to return him
to Father, despite Father’s subsequent filings in this Court.. Father also
contended that he learmned that Child would bé traveling with Mother in:

Canada én August 2, 2016: and he: thus. sought an order directing the 'Canodicn
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authorities 1o, among other things, transfer Child from Mother to Father. Based
on Father's allegations, such an-order was entered. Notably, Father never
informed thé Court that Mother had obtained ¢ final order in Japan fi) granting
her parental duthority and physical custody of Child and (i} finding that she had

not sexually abused the Child.

Father ultimately took control of the Child in Canada in August 2016.
Childwas subseguently taken to Pennsylvania, and Mother, in-an attempt to
have him returned to her, filed a pefifion {the “Petition") the following month (i)
to énforce her forgign custody order, (i) fo vacate this Court's previous cystody

orders, and {iii) fo obtain sanctions. Father filed ,oh answer to said Petition.

This Court hield an extensive hearing —over multiple days - during which,
ameng ofhers, the parties, the parties’ childreh, and members of Father's family
testified. The parties’ Japanese attorneys-also testitied to provide needed
context of the parties® Japanese legal proceedings and the state of Japanese:
family law. The purpose of said hearirig was to address the parties’ respective
argumenfs on Mother's Petition. Mother contended that she was entitled to
enforcement of the 2015 final Japanese custody order pursuant to the Uniform
" Child Custody Jurisdiction and Enforcement Act {“*UCCJEA"), specifically 23 Pa.
C.S.-§8 5405, 5448, and 5433. Mother furthered argued thdt the custody orders
entered in this Court should be afforded no weight or merit as {i) this Court did

not have jurisdiction 1o enter them under the UCCJEA, see 23 Pa. CS. § 5421; {ii)

11



even if this Court had jurisdiction to enter them, it no longer hds such jurisdiction,
see 23 Pa. C.S. § 5424;.and (i} should the foregoing two positionslack merit,

jurisdiction should be denied pursuant to 23 Pa, C.S. § 5427.

initially enfer the November 2006 custody order; (i} this Court has never lost
jurisdiction: (iii) the Japanese courts, accordingly, never had jurisdiction to enter
the custody order made final in:2015 since jurisdiction: hias always resided in this
Court; {iv} the Japanese legal process and systerti denieéd Father.and will
continue to deny Father important legal and human rights, including ’rh.e.righﬁo
ciosi-examine Mofher and to have joini custady of the Child; and that {v) this
Court may iﬁvo‘ke:-.emergency jurisdiction under the UCCJEA, should the

foregoing arguments lack merit.

On March 2, 2016, this Court entered an order stating (the. "Order"),

among othier things;

1) Mother's [petition 1o enforce foreign custody order]
is. granted in the: following respects: the Japdnese:
custody order made final on:December 16, 2015
shall be enforced, and this Court's orders awarding
custody of Child to Father-are héreby vacated due
to lack of initial jurisdiction, continuing jurisdiction, or
emergency jurisdiction.

2) The Japanese legal proceedings did not deprivé
Father of notice or the opportunity to be‘heard.

3) The Japanese child: custody laws do not violate
~ fundamental principles of human rights. . . .

12,



Following the issuance of the Order, Father - through counsel — orally
raquested that the Court stay the order pending his appeal 1o the Pennsylvania
Superior Court. Said request was denied by separate order dated Maich 2,

2016, which states:
Pursuant to 23 Pa. C.S. § 5454 {“Section 5454"), Father
may-appeal the Order and doso “in accordance with
expedited appeliate procedures.” See 23Pa. CS. §
5454. Section 5454 also prohibits this Court from staying
the Order absent circumstances not applicable here.
id. While Section 5454 “leaves intact the possibility-of
[Father] obtaining an extraordingry fefmedy such as
mandamus or prohibition from an appelldte court fo
stay this Clourt's enforcement-action(,]" this Court s
constrained to deny the [oral request forstay]. Id. at
Comment.

Father then filed-a Notice of Appeal to the Superior Court and a Pa.R.A.P.
1925(b) Statement. He also filed a Petition for Supersedeas in the. Superior Court,
which - was docketed at20 WDM 2017. In said petition, Father falsely
represented, among other things, that he had presented this Court with @
written motion fo stay its Order and that this Court refused 1o.enter & stay by
taking no action-on the written motion. See Exhibit A [containing the relevant
parts of Father's Petition for SUpersededs at 20 WDM 2017, which Father served

on this Court). No written motion for a stay of the Order was ever presented 10

this Couit, ahd ds noted above, the Court indeed addressed Father's request for

13



a s”rdy,', made ordlly, on March 2, 2017, by wiitten order, information which Father

withheld from the: Superior Court.
l. Father's Claims
Father's Pa.R.A.P. 1925(b} Statement sefs forth the following ¢laims..

a. The friai:court erred by finding that there was not
Emergency Jurisdiction under the UCCJEA:

b: The trial court erred by finding that it did not have
subject matter jurisdiction and/of finding that
subject matter jurisdiction was: lost;

¢. Thetrial court-erred by vacating any profection from
abuse orders;

d. The trigl court erred in fonmg To find that mother
waived her challenge-to subject matter jurisdiction;

e. The trial court erred by denying thee father the right
to call withesses; such as Dr. Bruce Chambers and
Annette Tierney as applied to emergency
jurisdiction;

f. The trial court efred by fajling to-admit-certain
evidence and testimony of the child's abuse;

g. The trial court erred by not finding that the:
Japdnese ¢ourt locked subject matter jurisdiction.
k. The frial court erred by finding that the Japanese

custody law does not violale fundamental principles
of human rights;

i. The trial court erred by-finding that Japanese
custody law does not violate due process.

14



The foregoing fallinto. four distinet categories: jurisdiction, Japan and
fundamental rights, the PFA orders, and evidénge ¢ldims. Edch category is

discussed below.
ll. Jurisdiction Claims:

Inclaims d, b, d, and g Father presents claims sounding in jurisdiction,

Individually and collectively they lack merit. First, the law clearly provides:

The court may raise at-any time' a guestion of (1)

jurisdiction overthe subject matterof the action or (2)

the:exercise of jutisdiction pursuant to § 5426 of the

[UCCJEA], relating to simultaneous proceedings in

other courts, § 5427, relating to inconvenient forum;

and § 5428 relating to jurisdiction declined by reason of

conduct.,
See Pa.R.Civ.P. 1915.5(a] note. Accordingly, claim “d,” relating to Mother's
purported waiver of ahy challenge to subject matter jurisdiction must fail, This
Court may raise-fhe issue at any time and did so. |d. Moreover, Mother cannot

waive sucH: achdlienge. Seelnre Casdle, 517 A.2d 1260, 1261-62 (Pa. 1986)

("An objection to lack of subject matterjurisdiction can.never be waived; it may

be raised at any stage of the proceedings by the paries or by o court'on its own

mation.” (citatioh omitted)); see also In re Estate of Albright, 545 A:2d 896, 202
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(Pa. Super. Ct. 1988) (“while-one may never'waive subject matter jurisdiction:.

personal jurisdiction is. readily waivable™}.?

Second, this Court, having correctly concluded that it mdy address
subject matter jurisdiction, properly found that it lacked initial subject matier
jurisdiction to-enter the November 2006 custody order. A court of this
Commonwedlth possesses jurisdiction fo enter an initial custody determination

only where:

(1) this Commonweailth is the: home state of the child
on'the date of the cémmencement of the proceeding

? Father.also previously arguéed te this Court that Mother should be estopped
from contending that the Court lacked jurisdiction o enter his.various custody
orders, However, his Pa.R.A.P. 1925(b} Statement only advances an-argument
that Mother waived her challenge 16 this Court's purported lack of jurisdiction.
Accordingly; Father has waived any estoppel based argument. See Pa.R.A.P.
1925(b)(4) (vii). Regardless, Father's estoppel argument lacked merit: Indeed,
the Court does not believe that Mother’s request for visitation with Child, while
she was present in Pennsylvania for the proceedings 10 enforce her foreign
custody erder; estops her from contending the Court lacked subject matter
jurisdiction, as Father allegés. See Father's Supplemental Trial Memo at 10-12.
The case Father cites fér such a proposition does not so hold; see Reese v.
Reese, 506 A.2d 471, 474-75 (Pa. Super. Ct. 1986) (holding “that one who
requests pre-diverce equitable distribution, who receives the relief he has
requested, and who acts to receive the beneéfits of.an order distributing marital
property is thereafter estopped from denying the jurisdiction of the .court to
enter the order prior to divorge”); and 23 Pa. C.S. § 5444 {pertaining to
temporary visitation] does not state that it is the exclusive mechanism by which
d party must obtain temporary visitation, see id. ["A couit of this Commonweaith
which does not have jurisdiction to mod|fy a child custody defermination may
issue atempeorary order enforcing . .. " [emphasis added)}. Mother's. attempt to
visit with Child as her Petition was odjudm:ated was. proper and understandable
under the circumstances, i.e., ameng other things, she had not seen Childfor
months due to Father's. dupllcﬁous conduct before this. Court resulting in

custodial and PEA orders Idcking In jurisdiction and procured by fraud,
16




orwas the home state of the child within six months.
before: the commencement of the proceeding and the
child is absent from the Commonwealth but a parent
or person acting ds a parent continues fo livein this.
Commionwealth;

(2) a court of another state doesnot have jurisdiction
under paragraph {1) or d court of the home state of
the child has declined to exercise jurisdiction on the
ground that this Commonwealth.is the more:
appropriate forum under section 5427 (relating to
inconvenient forum} or 5428 {relating to jurisdiction
declined by redsén of conduct) and:

(i} the chilg and the child's parents,or the
child and at least one parent or a person
acting ds & parent, have d significant
connection with this Commonwedith-other
than mere physical presence; and

(i} substanfial evidenceis available in this .
Commaonwedlih coficeming the child's
care, protection, traifing and personal
relationships;
(3) all courfs having jurisdiction under paragraph (1) or
(2) have declined 1o exercisé jurisdiction on the ground

appropridte forum to determine the custody of the
child.undersection 5427 or 5428;:or

{(4) no court of any other state would have jurisdiction
under the. criteria specified in paragraph (1), (2] or{3).

23 Pa. C.S. § 5421{a). "Home state" is defined —for juri‘sqiefifoncal PUrposes —as.
“[the state in which a child lived with-a paréent or a person acting as a parent
for at least six.consecutive months immediately before commencement of a
child custody proceeding: ... A period of temporary absence of any of the

mentioned pérsonsis part of the period.” 23 Pa. C.5.§5402. A foreign couniry,
17



like Japan, is freated as a state for purposes of determining the propriety of
jurisdiction. 23 Pa. C.S. § 5405(al.

Here, as set forth aboeve, Child was borr’in Japan and lived there with
Mother and Father, despite Father's protestations e the. contrary,'% up to and
including November 2006, the time when Father filed his initial Petition fo
Confirm Custody. Child only visited AC on a temporary-basis for holidays,
vacations, and other special occasions. Pennsylvania was thus not the state in
Wh',ici':h Child lived at the tiie Fatherinitiated this case. Indeed, the Petition to
Confirm Custody itself did not-averfacts sufficient to find, that Child lived in AC
with eithér parent for six contiriual months prior to November 2006, or within six
months of that-date. Accordingly, 23 Pa. C.S. § 5421(a){1} di'd not provide this
Court with subject matter jurisdiction..

The othier subsections of 23 Pa. C.S. § 5421(a} also fdil to demonstrate that
subject matter jurisdiction lay in this Court in November 2006. A court of another
state (here a country) had jurisdiction, ie., Japan, because Child lived there:
continuously with Mother and Father since birth- excluding some temporary (dhd
thus immaterial) trips to otherlocales, including AC; and no court had ever
declined to exercise custodial jurisdiction on any basis, precluding application

of 23 Pa. C.S. §§ 5421{ai(2), {3), and {4).

10 The Court notes,.among other things, that Father himself owned two
residencesin Japan, but none in Pennsylvania; that imembers of his own family
believed he:lived in Japan, and only visited AC; and that, indeed, Father hdd
recently instructed members.of his. family te assert that he lived in AC, nof

Japan, as such issue became material fo this:case. See also note 4, supra.,
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Subject matter jurisdiction was, therefore, lacking here in November 2006,
Thus, claim “b" in Father's Pa.R.A.P. 1925(b) Statement fails.

Third, the foregoing analysis reveals that the: Court properly determined |
that the Japanése courts would havé had jurisdiction to enter.a custody order in,

November 2006 dand did have such jurisdiction in 2015 when the order granting

custody to-Mother was entered and finalized in Japan. Simply put; Japan was
the Child's home state. See 23 Pa. C.$. § 5421(d)(4). Claim of error "g™ is devoid
of merit.

Fourth, the: Court lacked emergency jurisdiction. Regdrding emergency
jurisdiction, Pennsylvania law provides:

{a) General rule.—-A court of this Commonwealth has
temiporary emergency jurisdiction if the child is. present
in this Commonwedlth dnd the child has been
abandoned or it is necessary in.an emergency to
protect the child because the child.or a sibling or
parent of the child is subjected to or threatened with
mistreatment or dbuse.

(b) No previous custody determination or proceeding:--
If there is no previous child custody determination that
is entifled to be enforced under: this: chapter and a
¢hild custedy proceeding has not been commenced in
a court of a state having jurisdiction under sections
5421 (relating to initial ehild custody jurisdiction)
through 5423 (relating to jurisdiction to modify
determination), a child custody determination made
gnder this section remains in effect Until an-order is |
obtained from a court of a state having jurisdiction
under sections 5421 through 5423. If a child custody
proceeding has not been or is not commenced ina
court of a state having jurisdiction under sections 5421
through 5423, & child custody determindgtion made
under this section becomes a final determination if it so
19



provides and this Commonwedlth becomes the hame
's,.i_c:'_fe of the child.

(c) Previous custody determination or proceeding.--If
there is a previous child custedy determination that is
enfitlied 1o be enforced under this chapter-or @ child
custody proceeding has been commeénced.in a court
of & state having jurisdiction Under sections 5421
through 5423, any order issued by a court of this
Commonwealth under this section must specify.in the
order a period that the court considers adeguate to
allow the person seeking an order to:obtain an order
from the state having jurisdiction under sections 5421
through 5423. The ofder issued in this Commonwedlth
remains in-effect until.an erder is obtained from the
other state within the peried specified or the period
expires.

(d) Mandatory communication between courts.—-A
court of this:=Commonwealth which has been asked 10
make a child custody defermination under this section;
upon being informed that a.childcustedy proceeding
has been commenced in or d child custody
determination has been made by a-court of a state
having jurisdiction under sections 5421 through 5423,
shallimmediately communicate with the other court. A
court of this Commonwedlth which is exercising
jurisdiction pursuant fo sections.5421 through 5423,

. upon being informed that a child custody proceeding
has been commenced in-or @ child custody
determination has been made by-a court of anether
state under a statute similar to this section, shall
immediately communicate with the couit of that state
to resolve the:emergency, protect the satety of the
parties and the child and determine a peried for the
duration of the temporary order.

23 Pa. G.5. § 5424,

Here, Father argued that this Court could - even if if determined it Idcked

initial jurisdiction — invoke emergency jurisdiction pursuant to the foregoing
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because fhe Child “is present in this Commenweaith and it is necessary for this
Couttto protect the: [Clhild from threatened sexudl abuse that this Court
previously found in protection from abuse proceedings.” See Father’s
Supplemental Trial Memo at 9-10. The Court disagrees. Indeed; allegations of
sexudl apuse by Mothér against Child weré investigated in. Japah.. Child, his
brother, Mother, her current husband, among others, were interviewed.
Ultimately, Mother was awarded parental autherity and custedy of Child in
Japan, it was determined that Mother did not sexually abuse Child, and no

criminal charges were filed by the Japanese autherities:

Under such circumstances, this Court did not believe it was appropriate to
invoke emergency jurisdiction pursuant to.23 Pa, C.3. § 5424, Simply put, issues
of purported sexual -onse were litigated in Japan and.found to be meritless.
previously litigated and baseless claims and {ii) fo permit Father another *bite at
the dapple’™ by re-litigating said claims here. The Court's previous entry of orders
in this matter pursuant to- the PFA Act do net, for the reasons set forth below in

section V. alter those conclusions. Father's cldim: of error "a" fails.

In conclusion, the Court believes that each of Father's jurisdictional claims
lack merit. They-are, indeed, essentially: premised upon Father's confention that
he and Child lived.in Pennsylvania, not Japan, and that this Court, as-aresult,

had jurisdiction to award Father custody in Novembet 2006. That premise-is not
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supported by credible evidence. The Court heard and weighed the witnesses'
testimony, and believes both Child dnd Father lived in Japan and insteéad only:
visited Pennsylvania; even if some visits were extended. Father's testimony to
the contrary was utterly unbelievable,'' and even a quick perusal of the héaring
franscripts révedl.s his duplicity. Hé simply. would not answer even the most basic
of questions = including those 'posed by his own counsel, who at .one point
sought permission to treat Father as a hostile witness —in a forthright and
straightforward mdnner, Among many examples, consider the mannerin which
he responded fo questions about whether or not-he owned residences in

Japan.

Indeed, the Court's credibility determination concerning Father - made:
after hearing all of the evidence - s supported by a review of the docket, which
contains, as-set forth above, multiple pleadings from Fathér amitting material
information and., at fimes, containing outright falsehoods. Father, the Court
believes, sought to dupé- this Court throughout this process. Father argued facts
in this Court which were completely contrary 16 concessions he freely mdde in
the Japanese Gourt, i.e. that his fravels to AC were for vacation, that Father
wahted Japan to be the “home base" of the Child, and that the Child lived in
Jopan. The Court olsofee-hs_oompelled to note that it appears that Fo.’r_hér has

alieady. sought to dupe the Superior Court with his Request for Supersedeas at

1 See note 4, supra.
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20 WDM 2017, which contains false allegations and omissions regarding Father's

request that this Court stay its Order.

Child lived'in-Japan. Motherlivedin Japan. Father lived in Japan. 2
Travelto AC was temporary, dnd Child and Father always inténded 16 refuin to
Japan, until Father - under false pretenses; after having lost custody: litigation in
Japan; and affer Japan determined,; following an investigation, that Mother did
nof sexually abuse Child - tosk custody of Child in Canadd last year. Japan
was and has-always:been Child's home state; jurisdiction was and has always.
been appropriate theré, No litigable thredt or dangér to Child frorm Mother in

Japan exists for the Court o legitimately conclude otherwise.
IV. Japan. and Fundamental Rights

Father's contends — in claims of error “h” and “if - that this Court should
not have enforced Mother's Japdnesé custody ordérs because Japanese
custody law, he submits, viglates fundamental rights. Two types of rights.are
implicated:. first, Father's fight to due process; and second, fundamental-human

rights. Father’s drguments fail.
A.  Fundamental Human Rights

Chapter 54 of Title 23 provides that “[a] court of this Commonwealth heed

no} apply this.chapterif the child custody law of a foreign country violates

12 Seé nictes 4 & 10, supra, among other things.
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fundamental principles of human tights." 23 Pa. C.S. § 5405(c). Father contends.
that Jepanese custody law violates fundamental human rights in the following
ways:
»  Mother's Japdhese custody order “makes no award of dny physical
custody time: or visitation for Father[]” see Father's Supplementdl Tridl
Memo at 5;
» ‘“there are no express provisions for visitation in Japanese cusiody law
and no enforcement mechanism for enforcement of @ Japanese
visitafion schedule should a Japanese Court award visitatien[,]" id:;
and
» “the Japaneselegdl system failed to protect the child from sexual
abusel]" id. at 8,
Father's argument agdin represents.an attempt to deceive the Court.
First, the credible evidence elicited at the hearing provides an excellent reason
why Mother's Japanese custody order failed to award Father “any physical
custody fime or visitation” with Child: Father neversought it. See February 7,
2017, Hearing Transcript at 561-62. Second, Father could seek such visitation
under Japariese law, and through such a request obtain — provided it was in
Child's best interest —custody time, phone calls, and overnights with-Child. See
id, at 552-55 & 557-61; see:also February 9,2017, Hearing Transcript at 7-8 & 11+

12. Third, Japanese custody law provides a mechanism 16 enforce: visitation

orders. Seeid. at 565-66; see aiso February. 9,2017, Hearing Trons_érip’r at 2425,

Finally, the Japanese legal system did not fail to protect Child from abuse;
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rather, it investigated the allegations of seéxual abuse dnd deférmined that

sexudl abuse did not-occur,

Accardingly, Father's contentions about human rights lack merit. Claim of

error "h” must fail.

B. Due Process

Relying-on 23 Pa.C.S. § 5425, Father argues that “[tlhe UCCJEA does not
\govern the enforceabily of a child custody determination made.without
noftice or an epportunity to be heard."” See Father’s Supplementat Trial Memo
at 4. According to Father, becdause Mother's attomey hoted that the parties!
Japanese proceedings “were highly iregular for the Japanese legal system[.]"
this Court should somehow find fhat Japanese custody law violated Father's

due process rights. 1d. af 5. That position is bdseless,

Even if the parties” Japanese proceedings were iregular, the custody
determination rendered was not made “without [Father being provided] nofice
or an oppoitunify to be heard.”" 23 Pa.:.C.S. § 5424(b). Indeed, he initiafed
custody proceegdings in Japan himsélf_,'which were ulimately consolidated with
Mother's petition, The record dlso révedals that Father héd counsel; he was able
to submit evidence, documents, and arguments to the Japanese courts; he was
personally abie te address the Japanese tribunal, and did so; and Mother was

examined during the proceedings. Under such circumstances, the Court does
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not believe Father can legitimately claim the Japanese courts awarded Mother
custody of Child without providing him notice and an oppartinity to be heard,

Claim 1" fails.
C. Conclusion

Based on the forgoing. this Court saw no reason noofto enforce Mother's
Jdpdnese custody order pursuant to some violation -cﬁ’ rights argument. Father
actively participated in the process which resulted in the Japanese custody
ofdér. He can diso obtain 'vfi:'s'[’fdﬁon rights - and enforce them —in Japan.

V. The PFA Orders

In claim of error “c", Fatherargues that this Court-ertéd by vacating any
PEA orders. While the relief set forth in the Court's Order does not specificdlly
refefence any PEA order as being vacated, the Order, indeed, vacated all
“orders awarding custody:of Child to Father[]" and the PFA order provided
temporary custody to Fatherpursuant to its fifth paragraph. That seid, no error

oeeurred inregard fo ariy PRA order.

Initially, the Court notes thaf Father's Pa.R.A.P. 1925(b) Statement does not
explain the way in which the Court erred by “vacating any [PFA] orders” and
the Couit'is uncleadt, from Father's other filings and drguments, of the reason
Father believes the Order improperly impacted the PFA order. Our appéllate

courts have expldined that where a Pa.R.A.P. 1925(b} statement “is toe vague
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to allow the court to identify the issues raised on appeal” waiver occurs.

Lineberger v. Wyeth, 894 A:2d 141, 148 (Pa. Super. Ct. 2006 (q‘uo.’ring

Commonwedlth v. Dowling, 778 A.2d 483, 686-87 (Pa. Syper. Ct. 2001}} {finding

waiverwhere the Pa.R.A.P. 1925(b) statement merely stated that“the trial court
erred whern it granted [the appellee’s] summary judgment motion” and did not,
for example, even bother to reiterate. the arguments.the dppeliant had made in

opposition to said motion).

Father's vagué Pa.R.A.P. 19?5(10‘_)' Statement requires this Court to *guess”
the underlying basis for his claim, Id. (nofing wdiiver occurs where a court must
"‘ng'ss what issues an appellant is appealing” {citation omitted)). Is Father
arguing that the Court made some efror in evaludting the confinued éxistence
of the PFA order2 Is he contending the Court lacked the ability to-act in
connection withthe PFA order since more than thirty days had passed since its
entry and no appeal from the sarme occurred or no request for reconsideration
was granted? Does Father b‘_éliev.ei the Court erred in determining whether
subject matter or persondl jurisdiction fo inifially enterthe. PFA existed? The
Court does not know the answer to. the: foregoeing or the basis of Father's current

claim of efror. Wdiver of ¢ldim “¢" ¢an, theréfore; be found.

That said, the Coutt notes thie following in régdrd to the PFA order. First, by
statute, such an order has a fixed duration not to-exceed three years. 23 Pa.

CS. § 6108(d). Here, the PFA order expired on January 9, 2017. While the law
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oermits extension of a PFA order's term-and even thowgh Mother was found in
contempt of the PFA order, no extension of the PFA sider's duration-occurred.
Id;; see also 23 Pa. C.S. § 6114(b)[4) ["Upon conviction for indirect criminal
contempt-and at the request of the plaintiff; the court shall also grant an
extension of the protection order for an additional term.”). Father never
requested an extension of the order's duration, the parties never agreed 16 such
an extension, 'drid an extension was neverentered. Accordingly; by March 2,
2017, i.e., the date of the Order now challenged by Fdther, the PFA ordeér had

expired.

Second, even if the PFA order still existed on March 2, 26817,-no efror
occurred. Our courts have:-held that where equity demands—for excmbl_e,
when an order/judgment is procured by fraud - courts have the power to set

aside their prior decisions. See Commonwealth v, Harper, 890 A.2d 1078,.1081-

82 (Pa. Super: Ct. 2006) {citing Estate of Gasbarini v. Medical Centet of Beaver

Colnty, Inc., 409 A.2d 343, 345 (Pa. 1979])). The Court believes that Father
ob’rain_ed'.’rhé:P'FA order through fraud. Father moved this Court for-a protection
order upon the premise-that he lived in AC with Child, see Father's January 8,
2014, Briefin $u_|:5por1 of Jurisdiction af 1; that the Court had personal jurisdiction
over Mother pursuant to 53 Pa. C.S. § 5402, i.e., the UCCJEA, see id. at 9; and.
ihat, as an alternative basis, the Court had pérsonal jurisdiction over Mother
pursuant to a-constitutional minimum contactsanalysis dnd that the exercise of
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]uriséicﬁon pursuant to such an analysis compoaited with “fair play and
substantial justice” because, among other things, this Commonwealth has:an
interest in protecting one of its child résidents, Father was a resident of
Pennsylvania,. and “Mother could easity have foreseen that shie-would be haled
into court here as.a result of her sexual obpse;‘of'q child whois d resident of this

Commonwealth].}" id. at 7-9.

None of the dbove, thé Court now knows, was true. Father may have
claimed an address in Pennsylvania, but he did notlive heié; he lived in Japan
ard merely fraveled to Pennsylvania, despite his statements to the contrary.'3
Child also lived in Japan; and Pennsylvania, for_-fr.heTrédS_j'_ihfsz setf forth above, was
never his home state. This Court also never had jurisdiction pursuant to the:

UCCJEA, and only dppeared to have it ¢s-d result of Father's duplicity, as

previously described.

Moreover, Mother - the Court believes - did not have sufficient minimum
contacts with Pennsylvania to warrant exercising personal jurisdiction over her.

Consider Father's arguments for said contacts:

In this case, Mother's sexual abuse is unquestionably
“surposefully directed” at a resident of the
Commonwealth. Child resides in [AC]; attends school
here, and his primary physical and legal custodian,
Father, resides here, as well. That Motheris not present
in fhe Commonwealth currently.is nof relevant to the
constitutional minimum contact analysis. Furthermore,

13 See notes 1, 4 & 10, stipra.
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Mother hds also “purposely availled]" herself of the
“nrivilege of conducting activities” in the
Commonwedlth and “invoking the benefits and
protections of its laws.” Motherwas a party to @
custody matter in this: Commonwealth. She is presently
protecied by an order of this Court with respect to
custody of the parties’ minor children. Inthe summer of
2012, faced with d petition for contempt, Mother hired
a Pennsylvania attorngy in Harrisburg, presumably using
either the postal service ortelephone to do.so. These
services were carried out within the: Commonweolth

Mother's purposeful availment of the protections and
benefits of the Commonwealth are also evidenced by
virfue of the November 2, 2006 custody order; as
amended. Qur Supetior Court hds held thdt,
particularly with respect to custody matters, the
exercise of personal jurisdiction over the parties is
appropriate by virtue of the .custody order itself. .

In the instant .case, Father and . . . [Child] are boih
residents of TAC]. While: 1rovel1ng in Japan, Child.was
abducted by Motherin Apiil 2013. The parties remain
subject 1o this Court's November 2, 2006 custody order,
as amended. That the abuse Child has suffered at the
hands of Mother occurred in Japan is of no moment for
the purposes of this Court-exercising jurisdiction over
Father's petition and Mothér personally. Father and
Child remain residents of [AC], and. by virtue of this
Court's exclusive continuing jurisdiction over the. parties:
owing to the November 2; 2006 custody order, this.
Couit may éxercisé jurisdiction over Mother personally
to consider Father's PFAA petition...

Id. at 5°7.

Said arguments equate to twe broad contentions. by Father. First, he
repeatedly states.and relies on the notion that he dnd Child lived in

Pennsylvania and that this Court appropriately entered a custody-order in 2006.
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Second, Father asserts that Mother's hiring of counsel to represent her in
contempt procegdings warrants a finding that personal jurisdiction exists. The.

Court does not consider such-attenuated contacts to be:sufficient contact to

invoke personal jurisdiction-over Mother. See Gaboury v. Gaboury; 988 A.2d 672
[Pa. Super. Ct. 2009) (affiiing lack of persond! jurisdiction where contacts with
Pennsylvania were. ’roo,.a’r’renuo’red_)j: see id. at 674-75 (party's contacts with.
Pennsylvania deemed to be insufficient for personal jurisdiction in action filed in
2008 where party lacking jurisdiction moved fo Pennisylvania in 2004, wed in
Pennsylvania in 2005, and relocated to another state in 2008). Addifionally, the
Court does not consider any other contacts Mother had with Perinsylvania —
which were elicited during the hearing - to be sufficient to exercise personal

jurisdiction over her; they were too insignificant and remote intime.

The above reveals that Father initicited PFA proceedihgs in 2013 undér
fraudulent pretenses. He did not live in AC. Child did not livein AC. Motherdid
not live in AC and had virtually no contact with Pennsylvania after the parties'
2005 divorce. Thé conduct purportedly constituting abuse did not occurin AC
[and was actually found not to be abusein' Japan after an investigation). Had
the Court kriown the truth about the custody proceedings ongoeing in Japan in
2013; that the parties 'h'gd entered inte a shared custody agreement in Japan in
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material to thé dlleged dbuse ~ Fathier, Mother, and Child —truly lived in
Pennsylvania; the Court'would not have found perso‘n"@l_.J'uris.dictjon over Mother
or even that venue exisied here as it now appears o the Court that Father
mefely came to AC to obtain the PFA order fo Use in the Japanese legal
oroceedings. See Pa.R.Civ.P. 1901.1 (venue appropriate where plaintiff resides,
even if only temporarily, or is employed; where defendant may beserved; or
where the dbuse occurred).

through lack of specificity, the PFA order did not even exist when the March
2017 Order was sighed dnd entered, and, moreover, the PFA order was

obtained by fraud and therefore should be set aside in any event.
VI. Evidentiary Claims

Father's evidentiary claims also lack merit. Claim “f* -i.e., the Court
“arred by failing to ddmit cértain evidence and testimony of the chiid's abuse™ -
is simply toovague for this Court to address. Accordingly, claim “f"is waived.

See Lineberger, 894 A.2d at 148.

Claim “&" pertdifis 1o this Court's efusal to permit Father tocall as
witnesses “Dr. Bruce Chambers and Annette Tiermny as applied to-emergency
jurisdiction.” The Court made such a ruling, among efher reasons; because
Father's claim of emergency juris_di.cﬁon pertained to Child's purported heed for
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protection from sexual abuse by Mother: That issue had dready been litigated
in Japan, where —as set fo.'rT_h above - thHe allégdtiops of abuse were
investigated. Child, his brother, Mothet, her current husband, among others,
were interviewed; and ulfimately Mother was awarded _C‘LJSde-y of Child, it was
delermiined that Mother did not sexually abuse 'C_h'ilc?':l', @nd ho ciimindl charges
were filed by the Japanése authorities. Under such circumstances, the Court

saw no legitimate reason to re-litigate the same issue. See Nelson v. Heslin, 806

A.2d 873, 876-77 {Pa. Super. Ct. 2002) {collateral estoppel “operates to prevent
questions of law or issues of fact which have once been fitigated and |
adjudicated finallyin a coﬁrt of competent jurisdiction fiom béing relitigated in
asubsequent suit" and applies where (1) [a]n issue decided in a prior-action is
identical to one presented in a later action; (2) [tThe prior action resulted in d
final judgment on the merits; (3) [tThe party dgainst whom collateral estoppel is
asserted was a party-to the prior action, or is in privity with a party to. the prior
action; and (4] [{lhe party agdifist whorm collateral esfoppel i§ assefted had a
full dnd fair opperiunity to litigate the issue in the prior'cc:"rit)n"' {cifation

omitted)]. Claim“e" thus.fails,
VIl. Coénclusion

This case has been dn emotiohdlly charged matter for several years, and
one in which both parties have expended substantial resources and effort

iifigating in fwo countries. The Court knows that our appellgte courts wil review
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this 'Ii't_ig.qﬁon with the diligence it deserves and with which, indeed, they review
every case. Thatsaid, this Court feels compelled to reiterate its belief that

Father Has dttempted to deceive and mislead it and the Superior Court in prior

fiifigs, see pdges 1-13, supra, so that allinvolved enter the coming
proceedings with what this Court believes to be the dppropridte context for
evaluating Father's conduct and arguments.

With the foregoing in mind, the Court believes it correctly determined that
jurisdiction o make a custody determindtion for the parties:Child liesin Japan;
hot this Court. Father's attempts to:argue to the contrary are hot supported by
credible evidence conceérning the parties' and Child's residency:status, the
Japanese custody proceedings, the sfa;re of Japanese custody law, and the
results of the Japanese investigation into Mother's alleged sexual abuse of Child.
The March 2, 2017 Order granting in part Mother's Petition should; therefore; be.
affirmed.

BY THE COURT:

Dated: "'|-'\.\.\‘l"’ | . C/ (/“/ [) S

Susan Evashavik DiLucente
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