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M.M. appeals from the trial court’s final protection from abuse (PFA)!
order entered against him in the Court of Common Pleas of Luzerne County.
The order, effective for three years, prevents M.M. from having any contact
with C.D. and orders M.M. to relinquish all firearms and any firearms’ license
to the sheriff. After careful review, we affirm based on the opinion authored
by the Honorable Tina Polachek Gartley.

At the time of the underlying incident, M.M. and C.D. had been involved
in a romantic relationship, from May to June 2017, culminating in M.M. asking
C.D. to move in with him. When C.D. refused the offer, M.M. became
extremely angry, “[s]creaming [and] thrashing about,” frightening C.D. N.T.

PFA Hearing, 10/31/17, at 25. C.D. testified that after she rebuked his offer,

1 See 23 Pa.C.S. §§ 6102-6122 (Protection from Abuse Act ("PFAA")).
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M.M. cut the phone lines and other wires to her house, placed a half-lit M-80
firecracker under her vehicle, shredded the front tire to her car, contacted
C.D.’s employers pleading for them to convince C.D. to return to M.M,,
contacted C.D.’s oldest daughter pleading to speak with her mom, and
grabbed C.D.’s wrist when they were on a boat with friends and told her to be
obedient and sit down. Id. at 5-10, 27-28. C.D. also testified that M.M.’s
actions “[s]cared [her] t[o] death,” that she was still “[t]errified” of him at the
PFA hearing, that she had to have a friend help her to take protective
measures in her house, and that she changed all the locks to her house and
blocked M.M. from every social media account as well as her cell phone. Id.
at 11-13.

At the hearing, M.M. denied all the alleged abusive actions recounted by
C.D. M.M. testified that he had in fact called some of C.D.’s employers, but
only to have them pray for her because “[s]he thinks I'm trying to do
something to her or something.” Id. at 35.

At the conclusion of the PFA hearing, the trial judge placed the following

findings on the record in support of a PFA order:

The court here today has considered the evidence presented in
this hearing. The court has to make a credibl[ility] determination
and sometimes it's on circumstantial evidence as we all
understand what that is[.]

The court in consideration of the testimony presented finds that
[C.D.] is credible. That [M.M’s] not going to abuse, harass, st[al]k
or threaten her. This is going to be effective today, the 31st day
of October, 2017. It will expire the 31st day of October, 2020.
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This is done after a hearing and a decision by the court. The court
grants the plaintiff’'s request for a final protective order. [M.M.]
will not abuse, st[al]k, harass, threaten or contact [C.D.] You're
excluded from her property. ...

Or have any contact with any of her employers.

I'm going to indicate [that the guns in your house are] going to
be taken by the sheriff. ... [Y]ou're not going to be allowed to
get another weapon for three years.

X k b3

[W]hat I'm doing now is he can’t have any contact with you or
anybody who you work for. He knows who they are. Stay away.

Id. at 40-44.
M.M. filed a timely notice of appeal from the PFA order and a court-
ordered Pa.R.A.P. 1925(b) concise statement of errors complained of on

appeal. He presents the following issues for our consideration:

(1) Whether the evidence was insufficient(2] to support entry of
an Order for Protection from Abuse in that C.D. produced no

2 With regard to PFA orders, our Court:

[R]eviews the evidence in the light most favorable to the
petitioner[, here, C.D.] and grant[s] her the benefit of all
reasonable inferences, [in] determin[ing] whether the evidence
was sufficient to sustain the trial court’s conclusion by a
preponderance of the evidence.

Fonner v. Fonner, 731 A.2d 160, 161 (Pa. Super. 1999) (quoting Miller on
Behalf of Walker v. Walker, 665 A.2d 1252, 1255 (Pa. Super. 1995)). A
preponderance of the evidence standard is defined as the greater weight of
the evidence, i.e., to tip a scale slightly. Raker v. Raker, 847 A.2d 720, 724
(Pa. Super. 2004). With this standard in mind, we also recognize that it is the
trial court’s duty to assess the credibility of the witnesses; if the trial court’s
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evidence M.M. attempted to cause or intentionally,
knowingly or recklessly caused her bodily injury or placed
her in reasonable fear of imminent serious bodily injury.

(2) Whether C.D. failed to sustain her burden of proof by a
preponderance of the evidence as C.D., inter alia, confirmed
that M.M. never physically abused!3] her, and never
threatened her with physical violence.

(3) Whether the [c]ourt below committed an error of law and/or
abuse of discretion in finding C.D. credible and in not finding
M.M. credible when C.D. provided repeated inconsistent
testimony and testified to numerous unsubstantiated
allegations of property damage.

(4) Whether the [c]ourt below committed an error of law and/or
abuse of discretion, based on the fact that its finding of
abuse was contrary to the credible evidence of record.

(5) Whether the [c]ourt below committed an error of law and/or
abuse of discretion by allowing C.D. to present inadmissible
evidence over the objection of M.M.’s counsel.

(6) Whether the [c]ourt below committed an error of law and/or
abuse of discretion by prejudging liability on behalf of M.M.

findings are supported by competent evidence, we are bound by them. Coda
v. Coda, 666 A.2d 741, 743 (Pa. Super. 1995).

3 Abuse is defined under the PFA, in part, as:

The occurrence of one or more of the following acts between
family or household members, sexual or intimate partners or
persons who share biological parenthood:

X * b3

(2) Placing another in reasonable fear of imminent serious
bodily injury.

23 Pa.C.S. § 6102(a)(2). Anindividual need not actually suffer serious bodily
injury to prove abuse under subsection (a)(2). Rather, the key issue is
whether M.M’s actions put C.D. in reasonable fear of imminent serious bodily
injury. Raker, supra.
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before all the evidence was presented, exhibiting bias
toward him, and providing leading questions to C.D. to
assist her in proving her case, despite the fact that she was
represented by counsel?

Appellant’s Brief, at 3-4.

After a review of the parties’ briefs, the certified record, and the relevant
case law and statutory authority, we affirm the trial court’s PFA order based
on the well-written opinion authored by the Judge Gartley.* We instruct the
parties to attach a copy of Judge Gartley’s decision in the event of further
proceedings in the matter.

Order affirmed.

Judge Musmanno joins this Memorandum.

Judge Olson concurs in the result.

Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 12/07/2018

4 Although this case was originally heard by the Honorable Linda K.M. Ludgate,
she was no longer assigned to the Luzerne County trial court bench after she
issued the PFA order and M.M. filed his notice of appeal. However, because
Judge Ludgate made findings of fact on the record at the PFA hearing, we find
that Judge Gartley’s decision adequately addresses and disposes of M.M.’s
issues on appeal.

-5-
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IN THE COURT OF COMMON PLEAS
OF LUZERNE COUNTY

I
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Plalntiff CIVIL ACTION-LAW

ve. : NO. 11874-2017

Defendant

OPINION
On October 13, 2017, G 1ior 1 De - (‘Plalntit?) fled @ Petition for Protection
from Abuse ("PFA™, and a temporary order was lssued on October 24, 2017.1 A final
order was sniered on October 31, 2017, against M.+ = M wer ("Deféndant“), for a period
of three (3) years by Senlor Judge Linda Ludgate.

Theraafter, on Noveimber 20, 2017, Defendant flled a Notice of Appeal to the
Suparlor Court of Pennsylvania from the Order dated October 31, 2017, granting
Plaintiff's Protection from Abuse, On January 28, 2018, an order was Issued directing
Defendant to file of record a Conclse Statement of Errors Complalned of on Appeal,
pursuant to Pa. RA.P, 1826(h), and setve a copy of same upon Plaintiff and this Court
pursuant to Pa. R.A.P, 1825(b){1). The Qider required the Statement to concisely
Idantify each rullng or error Appellant intends to challenge with aufficient detall to

ldentify all pertinant lssues for the Judge to consider. Furthar, the Order provided that

1'This case was heard by Ludgate as a Senlor Judge assigned to Luzerne County. Judge Ludgale I8 no
longer assigned to Luzermne Counly and the cass was lrahsferrad {o {his Court for appettate pracess,

1
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~ any Issuo not properly included In the Conclae Statement and timely filed and served

within thirly (30) days of the date of the Order shall be desmed walved pursuant to Rule

1925(b).

Oon f‘februgary 18, 2018, Defendant, through his Counasel, timely filed a Concise

Statement of Matters Complained of on Appeal. Defendant's appeal Issues are as

follows:

1.

Whether the evidence was insufficient to support entry of an Order
for Protection from Abuse, In that the Plaintiff produced no evidence
Defendant attempted to cause or intentionally, knowingly or
recklessly caused her bodily injury or placed her In reasonable fear
of imminent serious bodlly Injury? ,

Whather the Appelige falled fo susiain her burden of proof by a
preponderance of the evidence as Appelles, /nter alfa, confirmed
that the Appeliant naver physically abused her, and never
threafened her with physlcal violence?

Whether the court below commitiad an error of law and/or an abuse
of dlscretion in finding Appelles cradible and In not finding Appellant
credible, when Appellse provided repeated Inconslstent testimony
and testifled to numerous unsubstantlated allegations to property
damage?

Whather the Court below committed an error of [aw andfor an
abuse of dlscretion, as its finding of abuse was contrary to the
credible evidence presented?

Whather the court be!ow committed an error of law and/or abuse of
discration by allowing Appelles to present inadmissible evidence
over repeated objection of Appellant's counsel?

Whether the Court below committed an error of law and/or abuse of
discretion by prejudging liebilily on behalf of the Appellant before all
the evidence was presented, exhiblting blas toward him, and
providing leading questlons o the appellee in &@n attempt to assist
her In proving her case, degplte the fact she was represented by
counsel?

This brief Opinion pursuant to Pa. RA.P. 1925(a) follows.
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LAW AND ARGUMENT:

The purpose of the PFA Act Is o protect victims of domestic violence from those

who perpetrate such abuse, with the primary goal of advanced prevention of physical
and sexual abuse. See Mescantl v. Mesoantl, 866 A.2d 1017 (Pa. Super, 2008). The
Superior Court's standard of review for PFA orders is well settled:

In the context of a PFA order, the Court reviéws the trial court's legal

conclusions for an error of law or abuse of discretion." Drow v. Drew, 870

A.2d 377, 378 (Pa. Super, 2005) (quoting Ferrl v. Ferrd, 854 A.2d 600, 802

(Pa. Super. 2004)). When Interpteting statutes, "we exerclse plenary

review.” Commonwealth v, Fedorek, 913 A.2d 883, 896 (Pa. Super. 2008)
{citing Commonwealth v. Magllocco, 584 PA. 244, 883 A.2d 479, 481

(2005),
Ferko-Fox v, Fox, 88 A.3d 917, 920 (Pa. Super, 2013),

When a clalm as to the sufflclency of the evidence Is raised to the eniry of an
order for pro‘reptlon. the court “reviews the evidence in the light most favorable to the
petitioner and:granting her the bensfit of all reasonabls Inferances, determine whether
the.evidence was sufficient to sustain the trial court’s conclusion by a preponderance of
the evidence." Raker v. Raker, 847 A.2d 720, 724 (Pa. Super. 2004) (clting Fohner v.
Fonner, 731 A.2d 160, 161 (Pa. Super. 1899). The Superior Court "defers to the
credibillty determinations of the frial court as to witnesses who appeared hefore it." fd,

When evaluating the preponderance of the evidence, the standard "is defined asg
the greater welght of the evidence, i.e., {o tip a scale slightly Is the criteria or

requirement for preponderance of the evidence," Id. (olting Commonwealth v. Brown,

7686 A.2d 961, 868 (Pa. 2001).
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ISSUES 1 & 2

1. Whether the evidence was insufficlent to support antry of an Order for
Protection from Ahuse, In that the Plainfiff produced no avidance
Defendant attempted o cause or intentionally, knowlnily or recklessly
caused her bodily Injury or placed her in reasonable fear of Imminent
serious hodily injury? .

2. Whether the Appelles failad to sustaln her burden of proof by a
prepondatance of the evidence as Appellae, Inter alfa, confirmad that the
Appellant never physically abused her, and never threatenod hoer with
physlcal violence?

fasues (1) and (2) will be addressed together as they deal with the sufficlency of the
evidence.
A PFA order may be Issued "to bring about a cessailon of abuse of the
plaintiff...." 23 Pa. C.8.A. § 8108(a). The PFA Act's definition of ahuse includes:

“Abuse.” The occurrence of one or more of the following acts between
famlly or household members, sexuai or Intimate partners or persons who
share blological parenthood:

(1) Attempting to cauae or intentionally, knowingly or recklessly
causing bodily injury, setlous badlly Injury, rape, Involuntary deviate
sexual Intercourse, sexual assault, stafutory sexual agsault,

aggravated indeeent assault, indecent assaulf or incest with or
without a deadly weapon,

(2) lPlaoing another in reasonahle fear of imminent serious bodily
njury.

23 Pa, C.8.A. § 6102(a)(1)-(2). Furthermore, "[t]he victim of abuse nesd not suffer
actual injury, but rather be In reasonable fear of jmminent serfous bodlly injury.” Burke
ox rel. Burke v, Bauman, 814 A.2d 208, 208-09 (Pa, Super, 2003). The objsctive is to
determine "whether the victlm Is In reasonable fear of imminent serious bodlly !njury....-

[The] intent [of the alleged abuser] is of no moment.” Raker, 847 A.2d at 725,



May. 18, 2018 9:40AM Ho. 3021 P 7

The testimony at the hearing establlshed that the Plaintiff tives in Mountain Top,
Pehnaylvania and the Defendant lives in Lake Wallenpaupack, Pennsylvania, (Notes of
Testimony, In re: Transcript of Procesdings, October 31, 2017, (Ludgate, Sr.V.J.)
(hereinafter "N.T.__") at 12). The Plaintiff and the Defendant wers in a relationship for
approximately three (3) to four (4) weelks, starting atound May 2017, (N.T. 3, 4-6).

During the biief telatlonship, the Plaintiff noficed the Defendant exhibiting
aggressive behavior, She attestod that on one (1) occaslon while on a hoat, the
Defendant “grabbed [Plalnﬂff'é] wrist and told [het] to be obedlent and sit down.” (N.T.
27-28). The Defendant's behavior esocalated in sarly June 2017, when the Defendant
asked the Plaintiff o move [n with him and the Plaintiff “adamantly sald no." (N.T. 5, 11).
After the Plaintlff rejected the Defendant's offer, the Defondant hecame angty, viclent,
and physical, by “screaming, thrashing about.” (N.T, 11, 24-26). '.I‘he Plaintiff attested
that the Defendant's "tantrum” ended when he "stormed out of the house” and slammed
the door, This behavior tarrifiad the Plaintiff. (N.T, 11, 24-26),

After Plaintiff rejected the offer to move in together, the Defendant began
harassing her, At that same time perlod a serles of incidents began that caused her
fear, On approximately June 20, 2017, the Plaintif'a home phone and Internet iihes
wera cut, (N.T. 8, 17-18), Around the same tline, the Plaintlff discoverad that her family
bible was sfolen from her house and the Defendant wag the only person who hed
aceess 1o her residence. (N.T. 5, 7). On July 13, 2017, the Plaintiff fotsnd a haif it M-80
firework under her truck. (N.T. 6-7, 18), On July 30, 2017, the Plainfiif's automobile tire
new tire was sliced, (N.T. 20, 29-31). The Plaintlif asked the Defendant about the sliced

tire and he gave her'a "ten minute dissertation of how it could have been done fo [her)

&
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fire with ths use of other mechanical tools that [she] wouldn't know was happening.”
(N.T. 31-82). The Defondant'a response frightened the Plaintiff and she attested that
the reaponse was "not normal," (N.T. 31-32). Throughout the entire relatlonship, the
Defendant "constantly harass(ed] [Plaintiff] with text message Incessantly durlng the
day,” (N.T. 11-12), The Plaintiff ultimately endesd the relationship sometime at the end
of July or baginning of August 2017. (N.T. 6, 17, 28, 32).

After the re!ationshi;; anded, the Defendant contacted the Plainfiff's assoclates
and family members. The Plaintiff is a self-employed business owner. Her business is
owns Dcliv s Cleaning, which entalls cleaning residential and commaetclal bulldings for
oflents. (N.T. 7). On August 17, 2017, Defendant contacted the Plaintiff's clients, Button
Qil and Lawrence Cable Company, (N.T. 7-8). The defendant admitted contacting her
clients as followa:

Al | spolte with Mrs, Button asking her to pray, and aleo Bob

that | knew him from when we went out ohe evening for an
event with C..ilv+; and that's how | knew him,

Q:  What did you talk to him about?

Ay Well, | was under the underatanding he was a Christian
man and | Just asked him pleasa pray for the sltuation with
Ceilaoo, She thinks I'm trying to do aomething to her or
gomatning. (N.T. 36),

On October 12, 2017, the Defendant showed up in persons at another cllent of the
Plaintiff, Loftus-Vergarl Assaclates, fo talk to the employers abot;t the Plalntiff, (N, T, 9-
10). On Octoher 8, 2017, Defendant contacted Plaintiff's daughter's church in
Philadeiphta In an attempt o obtaln the address of Plalniiff's daughter, The Plalntiff
atfestad that her daughter attends church approximately three and & half (3.5) hours

away from the resldence of Defendant, Further, and "counseling.” (N.T. 8-10, 22-23),

]
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Specifieally, the Defendant admitted several times during the course of the
hearing that he did contact Plainfiff's clients asking the fndlviduals to "pray” for Plainfiff,
(N.T. 36-37),

The Defondant also testified at the hearing, stating that he never "threat'ened to
physically harm [Plaintiff},” or "threatened to do any damage to [Plaintiff's}] pro;;eny."
(N.T. 34). The Dafendant did not admit o cutting Plaintiff's phone and Internet lines,
stealing her bible, leaving an M-80 firework under Plaintiff's truck, or slicing Plaintiff's
tire, (N,T., 33-35), However, he did state that he contacted the church In Philadelphia
and confacted the Plaintiff's clients to ask them to "pray for the [Plaintiff's] sltuation,”
(N.T, 35, 36).

At the hearing, the Plaintiff stated that she is currently "terrified” of the Defendant,
due to hig violent behavior and aggressive actlons towards her, her businass clients,
and her famlly, (N.T. 11, 12). The Plaintiff took "protective moasures” to sectre her
home, including changing all the locks and blocking Defendant's phone number and
soclaf media account. (N.T. 12, 18), The Trial éour’c also notlced that the Plaintiff's
volce was "shaky" while testifying as follows:

Q: s it your normal course to speak like you're speaking and short of
shaky?

A I'mscared.

Q. Do you have Anything that makes you scared, makés you ahaly?

A:  Him staring at me. That's why ] keep backing up. (N.T. 16).

The facts are simllar to 7.4 v. A.Z, where an ex-hugband repeatedly folfowed
his ex-wife In his vehicle, in the groeery store, and at sporting events, T.K v, A.Z, 1587

A.3d 874, 977 (Pa. Super. 2017), He repeatedly drove by his ex-wife's house and

7
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i:

honked his horn, and hé fried to yell to his ex-wife while {alking to thelr children on the
tolophone despite a coutt order requiring him to communicate through a court-
monifored application, /d. The evidence supported a finding that the ex-hushand's
conduct placed the ex-wife in reasonable fear of bodily Injury; as the ex-wife testified
that she could not sleap, she had people walk her to and from her car at work, she felf
threatened when her ex-husband got angry, she wondered if her ex-husband would
ghoot her, and she feared that the ex~hust.nand's behavior would dscalate from stalking
and harassment to causing her bodily ham. /d.

It s clear from T.K, v. A.Z,, that the record in the present case supports the PFA
Order. The Piglntlff attosted to her fear of the Defendant and noted the basis of that fear
In Defendant's violent and angry tantrums, his efforts to follow her and his ongoing
contact with her cllents, family members and church officlals asking them to "pray” for
het.

The testimony, as noted abovs, provided the necessaty elements of abuse as
defined by the statute. The review of the record and testimony clearly Indicate that the
Plalntiff proved tha allegations of abuse by a preponderance of the evidence.

The Defendant argues throtighout the lssues presented that his testimony was
cradible and the court erred in a varlety of ways by not belleving hls version of the
events, As stated throughout this opinion, the trier of fact determines credibility. The
Plaintiff was deemed credible and the finding of abuse [s based upon credlble testimony
of record. Thus, the evidence was sufficlent to support a PFA order,

Accordingly, these issues lack merit and should be denled.
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ISSUE 3:

3. Whether the court below committed an error of [aw and/or an abuse of
discretion In finding Appelles credible and In not findlhg Appeliant
credible, when Appelles provided repeated inconslstent testimony and
tostified to numerous unsubstantiated allagations to property damage?

In tho third fssue, Defondant alleges that the court erred In its cradibility
determinations. Our appellate courts generally defer "to the oredibility determinations of
the trlal eourt as to witnesses who appeared before t.” Raker, 847 A.2d at 724.
Moreover, it Is well established that the finder of fact is free to belleve éil, part, or none
of the evidence, and it is within the province of the trlal judge, sitting without a jury, to
judge credibliity of the withesses and weigh thelr testimony. Commonwealth v. Carler,

546 A2d 1173, 1182 (Pa. Supor, 1888). Consequently, crediblty determinations are
generally not subject to review, /d,

Durlng the hearing in the instant case, thls Court found that Plaintiff stated with 2
great deal of credibility that she is “terrified” of the Defendant, due to his violent behavior
and aggressive actions toward‘s her, her businesas clients, and her family, (N.T. 11, 12).
The Trlal Judge hoted that the Plaintiff was shaky and her volcs sounded frightened
while In the courtroom In the presence of the Defendnat. (N.T, 16). The series of events
that oceurred, including the cut phona and Internet lines, the stolen bible, the M-80
firework under Plalnfif's truck, and the sliced tire, all occurred after the Plaintiff rejected
Defendant's offer to move in with him.

Althotigh Defendant testifled that he did not threaten to physically harm Plaintiff
ot her property', and contacted Plalntii's clients and famlly to “pray” for the Plaintiff, the

Trial Court did not find him fo be an entirely credible witness and deemed the testimony



May, 18. 2018 9:40AM Neo 3021 P 12

of Plaintiff to be credlble, Accordingly, the Trlal Court did not err In its credibilty
determinations and this lssue lacks merit and should be denled.

ISSUE 4:

4, Whether the Court helow committed an error of law andfor an abuse of
discretion, as its finding of abuse was contrary to the credible evidence

prasented? '

Deafendant's fourth issue spaaks to whether this Court committed an error of law
and/or abused itg discretion, Defandant alleges that this Court's granting of a final PFA
order was contrary to the credible evidence or againat the welight of the evidencs,
When reviewing a trial court's actions In a PFA cage, the appeliate cotirt Is to review the
trial court’s legal concluslons for an error of law ot abuse of dlscretion. Ferko-Fox, 68

~A.3d at 820. Abuse of discretion is defined as follows: "Discretion imports the exarcise
of Judgment, wisdom and skill so as to reach a dispassionate conclusion, within the
framework of the law, and Is not exarclsed for the purpose of giving effect to the will of
the judge.” Commonwealth v. Widmer, 744 A.2d 745, 754 (Pa, 2000). An abuse of
discretion is more than Just an error in Judgment and, on appeal, the trial court Will not
be found to have abused its discretion unless the record discloses that the judgment
axerclsed was manlfestly unreasonable or the result of partlality, prejudice, blas orill
will." Commonwealth v. Jaokson,‘ 785 A.2d 117, 118 (Pa, Super. 2001).

Additionally, appellate review of a welght claim ';conslsts of a review of the trial
court's exercise of discration, not a review of the underlying quéstion whether the
verdict Is againat the welght of the evidence.” Commonwealth v. Walsh, 38 A.3d 613,
622 (Pa, Supa.r. 2012), The appellate court is hound by the trial court's credibility
determinations. Karch v. Karch, 885 A.2d 635, 537 (Pa. Super. 2005). As discussed

10
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herein, the testimony at the PFA hearing established by a prepondorance of the
avidence that Defendant knowingly engaged in a course of conduct of repeatéd!y
coramifting actd towards Plaintiff under circumstances which placéd Plaintiff in
reasondble fear of bc;dliy injury. Thus, the verdiet was hot against the welght of the

avidence.

Accordingly, this issue lacks merit and should be denled,

1SS UE 6;

5. Whethar the court below comwmitted an error of law andfor abuge of
discretion by ailowing Appellee to present Inadmissible evidenoce over
repeatad objection of Appeliant's counsel? .

. Defendant’s fifth allgaged arror Is based on three objections to hearsay evidence.
First, Defendant objected to the Flaintifi's testimony that the Frontler pi;one serviceman
told her that her phone lines ware cut, which this Court overruled,(N.T. 8), Second,
Pafendant objected to letters from the Plaintiff's elients fo the Plaintiff, which deserlbed
the Defendant's conversations with the clienta. (N.T. 7-8). Third, t)efendant ohjected to
a letter from the church to Plaintiff, detalling the Defendant's converaation with the
church, (N.T. 8). This Court notes thaf It did not consider or base Its declslon on any
inadmissible teatimony or evidence not admitted into the record regarding letters from
the clients and ohurch to the Plaintiff, Therefore, thls Court will examine the hearsay
testimony ragarding the Frontler phone ssrviceman,

it Is clearthat the admisslon or exciuslon of evidence Is within the sound
discretion of the trlal court and, reviewing a ch‘alienge‘to the admlasibility of evidence,
the appellate court will only reverse the trial court upon a showing that It abused its

discretion or ({:;ommltted an enor of law. MeManamon v. Washlo, 908 A.2d 1259, 1268

11
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(Pa, Super. 2008}, To constitute reversibla error, an evidentiary ruling must not only be
erroheous, but also harmful or prejudiclal {o the comp[a‘ining parly. /d, at 1268-68,
Additionally, hearsay Is a statement that the daclarant does not make while testifying
and ls offsred into evidence to prove the fruth of the matter asserted. Pa. R.E, 801(c).
Present sense [mpression s an axceptlon to hearsay, and is deflnéd as a "statement
describing or explajning an event or condition, made while or immadiately after the
deolarant percelved it” Pa, R.E, 803(1). The rationale for the exceptlon Is that the
“dectarant will have no opportunity for reflection or calcutated misstatement because his
declaration has been contemporaneous with the occurrence of the event to {nrhlch the
declaration refers.” Relchman v. Wallaoh, 452 A.2d 601, 510 (Pa. Super, 1882). It s the
“reflex product of immediate sensual impressions, unalded by reﬁospec;ﬂve mental
action.” id, (citing Commonwealth v, Coleman, 326 A.2d 387, 389 (Pa, 1874)).

The prasent sense impression to the hearsay rule applies In this case. The
Plaintiff testified that her phone and Internet lines were cut to her house:

Q:  InJune and you said I'm not living with you. When your phone lines
were cut you had to have somebody come and fix them, correct?

At Yes, Ma'am. That's how | found out they were cut, They were
dellberately cut according to the Frontier phone service,

Q:  Objsection, Your Honor.
THE COURT:  Pm golng to accept it, She was standing there. The man
said they were cut, It wasn’t like they fell by a squirrel,
(N.T. 8).
The Frontier serviceman's statement described the condition of Plaintifi's phone
and interhot lines, The statement was made directly after seeling the phone lines as he

told the Plal'n_ﬂff after his examination, which Is how she discovered the lines were
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deliberately cut, Thus, the hearsay testimony was admissible as It fell under the present
sense impresslon exceptioh,
Regardless, any error was harmless, Harmloss error exista with respect to

arroneously admitted evidence where:

(1) the error did not prejudice the defendant or the prejudlee was de
minimis; ot

(2) the erronaously admitted evidence was merely cumulative of other

untainted evidence whlch was substantially similar to the erroneously

admifted evidence; or

(3) the properly admitted and unconfradicted evidence of gullt was so

overwhelming and the prejudiclal effect of the error was so insignificant'by

comparison that the error could not have contributed to the verdict,
Cominonwealth v. Hawkins, 701 A.2d 482, 507 (Pa. 1997) (ciing Commonwesaith v,
Witliams, 673 A.2d 536 (Pa. 1880)). An erroneous ruling by a trial.court on an
evidentiary lssue does not require an appellate court to grant relief where the error Is
harmleas. Commonwealth v, Northtp, 945 A.2d 168, 203 (Pa, Super. 2008), Whers the
error is harmless, a new trial Is not warranted, Hawlins, 701 A.2d at 507,

Here, the evidence of the Defendant's guflt was so overwhelming and the
prejudicial effect of the error was so Insignificant that the etror did not contrlbiite to the
verditt, The record shows that Defendant was violent and angry at the Plalntiff for not
moving In with him, followed het parsonal life and contacted numérous people |
associ;ated with the Plaintiff including Plalntiff's clients and family member, The
Plalntiff's testimony that ahe was terrified of thé Defendant, whom she had a brief
refationship with, and his actlons after the parties separated a_mply support the granting

of a PFA. Further, error, if any, as 1o the statements of the Frontier serviceman was

harmleas based on the credible testimony.
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1

Accordingly, this issue lacks merit and should be denied.

ISSUE 6:

6. Whether the Court halow committed an error of faw and/or abuse of
discretion by prejudging liabllity on behalf of the Appeliant bafors

ail the evidence was presentod, exhibiting bias toward him, and

providing leading questions {o the appefloe in an attempt to assist

her in proving her case, desplte the fact she was represented by

counsei?

Defendant’s sixth alleged error la baseless and wholly without merit. Pursuant to
Pennsylvania Rulaes of Evidence 614(b), a judge may examine a witness in the interest
of |uatice, regardless of who calls tha withess. (n the case at bar, the Court asked
questions of both partles in 'an attempt to adduce testimony to determine whether the
Petlition was meritorious.

Accordingly, this igsue lacks merlt and should be deniod,

CONCLUSION:

Therefore, this Court's lssuance of a PFA Order In this matter was warranfed for

the above stated reasons and the Defendant's Appeal should he DENIED.

A

END OF OPINION
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