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v.   
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 Appellee   No. 162 WDA 2013 

 

Appeal from  the Judgm ent  Entered Decem ber 21, 2012 
I n the Court  of Com m on Pleas of Allegheny  County 

Civil Division at  No(s) :  CD 08-004922 
 

BEFORE:  PANELLA, J., ALLEN, J., and STRASSBURGER, J.   

MEMORANDUM BY PANELLA, J.:  FI LED JANUARY 1 3 , 2 0 1 4  

 Appellant , Marshall Pappert  appeals from  the judgment  entered on 

Decem ber 21, 2012, in the Court  of Com m on Pleas of Allegheny County 

following a jury verdict  in favor of Appellee, Silhol Builders Supply Com pany.  

After careful review, we affirm . 

 This case has its nexus in an act ion com m enced by Pappert  against  

Silhol Builders Supply, the operator of a concrete const ruct ion plant  direct ly 

across the st reet  from  Pappert ’s residence. A two-week long jury t r ial was 

held on Septem ber 17-26, 2012, after which the jury rendered a verdict  in 

favor of Silhol Builders Supply, finding that  its act ivit ies did not  const itute a 
____________________________________________ 
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nuisance, that  they were not  negligent  and did not  com m it  a t respass. Based 

upon its findings, the jury did not  reach the issue of causat ion of harm  or 

dam ages. Pappert  filed a m ot ion for post - t r ial relief on October 4, 2012, with 

corrected m ot ions on October 5, 2012 and October 8, 2012. Pappert ’s 

m ot ion failed to contain a designat ion of t ranscripts as required by 

Pennsylvania Rule of Civil Procedure 227.3. Pappert  did not  file a designat ion 

of part ial record to be t ransm it ted unt il October 10, 2012. Pappert  m erely 

requested that  108 pages, seven percent  of the volum inous record, be 

t ranscribed. Following the denial of Pappert ’s post - t r ial m ot ions, this appeal 

followed.  

 On appeal, Pappert  raises the following issues for our review:  

1. I n a lengthy, com plex case is it  error to charge on general 
legal pr inciples with no reference to the evidence and 
content ions of the part ies, no assistance in applying the legal 
pr inciples to the facts, nor any explanat ion of the 
circum stances under which a party can be held liable? 

2. I s it  error not  to charge on punit ive dam ages where the 
evidence clearly supports it  and such charge would have the 
likely effect  of clar ifying an otherwise deficient  charge? 

3. Did the Court  im properly exclude im portant  relevant  evidence 
of laboratory findings by failing to consider the com plete lack 
of prejudice or surprise? 

4. Was the int roduct ion of irrelevant , prejudicial inform at ion, in 
direct  and knowing cont ravent ion of the direct ive of the Trial 
Court  sufficient  to warrant  the grant  of a new t r ial? 

Appellant ’s Brief, at    1. 
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 We are const rained to find Pappert ’s first  two issues raised herein on 

appeal, related to the t r ial court ’s charge to the jury, waived. I n reviewing 

challenges to a jury inst ruct ion, we are guided by the following:  

Our standard of review regarding jury inst ruct ions is lim ited to 
determ ining whether the t r ial court  com m it ted a clear abuse of 
discret ion or error law which cont rolled the outcom e of the case. 

Error in a charge is sufficient  ground for a new t r ial if  the 
charge as a w hole  is inadequate or not  clear or has a tendency 
to m islead or confuse rather than clar ify a m aterial issue. A 
charge will be found adequate unless the issues are not  m ade 
clear to the jury or the jury was palpably m islead by what  the 
t r ial judge said or unless there is an om ission in the charge 
which am ounts to a fundam ental error. I n reviewing a t r ial 
court ’s charge to the jury we m ust  look to the charge in its 
ent irety. 

Gorm an v. Costello,  929 A.2d 1209, 1212 (Pa. Super. 2007)  (citat ion 

om it ted)  (em phasis added) . “ [ I ] t  m ust  appear that  the erroneous inst ruct ion 

m ay have affected the jury’s verdict . Consequent ly, the t r ial court  has great  

discret ion in form ing jury inst ruct ions.”  Meyer v. Union Railroad 

Com pany ,  865 A.2d 857, 862 (Pa. Super. 2004)  (citat ions om it ted) .  

We have held, 

[ i] t  has long been the law in this Com m onwealth that  in order to 
preserve for appellate review an issue concerning the 
correctness of a t r ial court ’s charge to the jury, the com plaining 
party m ust  subm it  a specific point  for charge or m ake a t im ely, 
specific object ion to the charge as given.  

I d . ,  at  861 (citat ion and em phasis om it ted) .  

 Further, “ [ i] t  is well-set t led that  this Court  m ay only consider item s 

which have been included in the cert ified record and those item s which do 
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not  appear of record do not  exist  for appellate purposes.”  Stum pf v. Nye ,  

950 A.2d 1032, 1041 (Pa. Super. 2008) , appeal denied ,  599 Pa. 711, 962 

A.2d 1198 (2008) .  

Here, Pappert  failed to order the full t ranscript  from  the jury t r ial held 

on Septem ber 17-26, 2012. As such, the t ranscript , including the ent irety of 

the contested jury charge, is m issing from  the cert ified record. “Our law is 

unequivocal that  the responsibilit y rests upon the appellant  to ensure that  

the record cert ified on appeal is com plete in the sense that  it  contains all of 

the m aterials necessary for the reviewing court  to perform  its duty.”  

Com m onw ealth v. Preston ,  904 A.2d 1, 7 (Pa. Super. 2006)  (en banc)  

(citat ion om it ted) , appeal denied ,  591 Pa. 663, 916 A.2d 632 (2006) . 

Furtherm ore, “ the Rules of Appellate Procedure require an appellant  to order 

and pay for any t ranscript  necessary to perm it  resolut ion of the issues raised 

on appeal.”  I d .  ( cit ing Pa.R.A.P., Rule 1911(a) , 42 PA.CONS.STAT.ANN.) .   

The t ranscript  of the t r ial and part icular ly the jury charge as a whole is 

essent ial to our review of Pappert ’s first  two issues. As Pappert  failed to 

order the t ranscript , he is not  ent it led to relief on those issues.  Preston 

( “When the appellant  or cross-appellant  fails to conform  to the requirem ents 

of Rule 1911, any claim s that  cannot  be resolved in the absence of the 

necessary t ranscript  or t ranscripts m ust  be deem ed waived for the purpose 

of appellate review.” ) .  

I n his last  two issues, Pappert  challenges the t r ial court ’s ruling on 

adm issibilit y of evidence.  
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The adm ission or exclusion of evidence is within the sound 
discret ion of the t r ial court , and in reviewing a challenge to the 
adm issibilit y of evidence, we will only reverse a ruling by the 
t r ial court  upon a showing that  it  abused its discret ion or 
com m it ted an error of law. Thus, our standard of review is very 
narrow… To const itute reversible error, an evident iary ruling 
m ust  not  only be erroneous, but  also harm ful or prejudicial to 
the com plaining party.  

McManam on v. W ashko,  906 A.2d 1259, 1268 (Pa. Super. 2006)  ( internal 

citat ions om it ted) , appeal denied ,  591 Pa. 736, 921 A.2d 497 (2007) .  

After a thorough review of the record, the br iefs of the part ies, the 

applicable law, and the well- reasoned opinion of the Honorable Robert  J. 

Colville, we conclude Pappert ’s issues with respect  to the adm issibilit y of 

evidence m erit  no relief. The t r ial court ’s reasoning is sound and its opinion 

fully discusses and properly disposes of those claim s.  Accordingly, we affirm  

on the basis of the t r ial court ’s com prehensive opinion. See  Tr ial Court  

Opinion, 3/ 11/ 13, at  1-7.  

 Judgm ent  affirm ed. Jurisdict ion relinquished.  

Judgm ent  Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date:  1/ 13/ 2014 

 

 



           

   

 

 

     
    

    

 

  

 
 

 
 

  
 
 
 
 
 
 

 

  

  

    

               

             

               

           

              
  

                 

            

            

             

               

                

                 
                  

 

                               



 

              

            

                  

                 

                  
   

   

           

              
     

          
 

                

               
        

     

     

                   
              

                
   

                
             
  

       

                    
                    

             
            

                    
                 

                    
               

    

                                          

 



 

 

             
 

               
 

                 

                
  

                 
  

                

                 

                

              

                 
  

    
       

        

                                            

           
                      

       
    

                     

             

                 
  

  

              
  

  
              

                
   

 
               

              

                 
     

              
 

             

   



                

              

               
   

            

              
  

  

                  

             
  

            

           

          
  

 

       
   

    

       
   

              

             
  

               
          

           
          

      

               

              
   

                

               
                   

                                           

 

        



                 

              

             

             

             

             
   

             
  

           
           

             
                
                 

                
      

                

             
          

             
   

                
    

 

            

             

               

              
    

              

                

                                       

 



                 
  

              
    

            

                   

              

        

              

                    

             

              

              

         
 

        
  

                
  

                  

                  
  

                 
     

                   

                  

                 

              

     

                                    

 



 

              

                 

                   

                  

                

 

           
           

            
      

    

                

              

   
         

         
    

             
   

                 
  

  
   

                  

  
  

   

      

                     

 

       


