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Appellant, K.W. (“Mother”) is the mother of the two children
(“Children”) at issue in this custody proceeding, I.C.! (born November 2010)
and J.C.%> (born April 2012). She appeals from the final order resolving
Mother’s motion to modify custody in favor of Appellee, J.C. (“Father”).
Mother contends that the court disregarded record evidence in her favor and
that the children’s best interests are not served by Father having primary
custody. We affirm.

We state the facts and procedural history as set forth in the trial

court’s opinion.

! The record sometimes refers to I.C. as B.C., a nickname.

2 Both this child and Father share the initials “J.C.” This memorandum uses
“].C." to refer only to the child.
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Before the court is a custody dispute involving two (2)
children, [I].C., age 5, and J].C., age 4. The parties
dispute primary physical custody of their daughter and
son. Such dispute has been ongoing since February of
2013 and has been the subject of several prior interim and
final orders of custody.

On February 28, 2013[, Father] filed a complaint for
shared physical and legal custody. On March 27, 2013],
Father] filed a counter-affidavit objecting to a proposed
relocation by [Mother]. On April 19, 2013[, Mother] filed
an “Emergency Motion to Relocate.” In this emergency
motion, she represented that she had lost employment at
the Meadows Casino and that she had encountered a
“housing crisis.” [Mother] requested that she be permitted
to move with her children from Canonsburg, Washington
County to Irwin, Westmoreland County.

On April 19, 2013 the Hon. Gary Gilman granted
[Mother] emergency relief permitting her move to Irwin
and issued an interim order of custody. Pursuant to the
interim order, [Father] had physical custody of the children
starting each Thursday evening until Sunday. [Mother]
had physical custody of the children at all other times.

On April 26, 2013, [Mother] filed a formal petition
seeking relocation of the children to Fort Worth, Texas. On
June 6, 2013 [Mother] sought a change to Judge Gilman’s
interim order. [Mother] requested that the children be in
her custody any night that [Father] was not available to
have the children reside in his home. Judge Gilman denied
this requested relief. However, Judge Gilman directed that
the paternal grandparents should not smoke in the
presence of the children. On July 26, 2013, [Mother]
withdrew her petition to relocate to Texas.

On August 23, 2013 upon the recommendation of a
custody conference officer, Judge Gilman issued an order
of custody. Pursuant to this order, the parties shared
physical and legal custody of the children on a recurring
two (2) week schedule. In “Week A” [Father] had physical
custody of the children from Thursday until Sunday. In
“Week B” [Father] had physical custody from Thursday
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until Monday. The children resided with [Mother] at all
other times.

On October 1, 2013 [Mother] requested a custody trial
de novo “nunc pro tunc.” Judge Gilman denied the request
as being untimely.

On or about April 16, 2014[, Mother] served notice of
her intention to relocate with the children to Baltimore,
Maryland. On May 6, 2014[, Father] filed a counter
affidavit opposing [Mother]’s intention to relocate from
Irwin, Pennsylvania to Maryland. This court conducted a
relocation hearing on July 10, 2014. On July 18, 2014,
this court issued an opinion and order approving
[Mother’s] relocation to Baltimore, Maryland. In the same
order, this court issued an interim order of custody
providing the parties with shared physical and legal
custody, with the parties having a two (2) week on and
two (2) week off schedule. This court scheduled a further
hearing to consider all evidence relevant to a modified
order of custody as required by 23 Pa.C.S.A. § 5337(f).

On August 5, 2014 [Father] filed a written request for
reconsideration. On September 11, 2014 this court denied
[Father]’s request for reconsideration and issued a
modified order of custody. The modified order of custody
was stipulated to and agreed upon by the parties. The
modified order of custody incorporated this court’s July 18,
2014 order for shared custody on a two week on two week
off schedule and portions of Judge Gilman’s order of
August 28, 2013.

Within eight months, on March 17, 2015[, Mother] filed
a motion seeking to modify the previously agreed upon
custody order. On February 18, 2016 upon
recommendation of the custody conference officer this
court issued a new order of custody. This new order
provided for the parties to share legal custody. However,
primary physical custody during the school year was
awarded to [Father] and periods of partial custody on the
first, third and fourth weekend of each month was granted
to [Mother]. During the summer break from school the
parties returned to sharing physical custody on a two (2)
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week on and two (2) week off schedule. On March 3,
2016, [Mother] filed a timely request for a trial de novo.

Following a pre-trial conference on April 8, 2016[,] this
court scheduled the trial de novo for June 27 and June 28,
2016. The parties appeared and offered testimony of
seven witnesses including both parties. Due to the length
of testimony [Father]’s testimony could not be completed.
The parties returned on July 15, 2016[,] to complete the
presentation of evidence which included testimony from
[Father], and rebuttal evidence from [Mother].
Trial Ct. Op., 8/12/16, at 1-4.>
On August 11, 2016, the court issued an eight page final opinion and
order establishing the parties’ custody of the Children. The court awarded
primary physical custody to Father during the school year, with periods of
partial custody granted to Mother during the first and third full weekends of
each month. Trial Ct. Op., 10/7/16, at 24-25.* During the summer months,
Mother was provided with seven weeks of custody. Id. at 25. Mother timely
appealed and filed a Pa.R.A.P. 1925(a)(2) statement. The court issued a
responsive opinion that also incorporated by reference its August 12, 2016
opinion. Id.

Mother raises the following issues:

1. Did the lower court err by finding that the evidence
and/or testimony, as shown by the record, favors Father

3 This was the date the court served its opinion on the parties.

* Mother was also granted custody during the second weekends of the
months of October, January, and March.
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and supports the finding that Father should have primary
physical custody?

2. Did the lower court, more particularly, err in finding that
the custody factors in 23 Pa.C.S.A. § 5328 favor Father by
determining the following:

a. [Father] has the better ability to provide stability and
continuity; . ..

b. [Father's] extended family, weighted in [Father’s]
favor, provides more support; . ..

c. [Father] will provide the same or similar access to
the children as [Mother] did.

Mother’s Brief at 11 (citations omitted).

In reviewing a custody order, our scope is of the
broadest type and our standard is abuse of discretion. We
must accept findings of the trial court that are supported
by competent evidence of record, as our role does not
include making independent factual determinations. In
addition, with regard to issues of credibility and weight of
the evidence, we must defer to the presiding trial judge
who viewed and assessed the withesses first-hand.
However, we are not bound by the trial court’s deductions
or inferences from its factual findings. Ultimately, the test
is whether the trial court’s conclusions are unreasonable as
shown by the evidence of record. We may reject the
conclusions of the trial court only if they involve an error of
law, or are unreasonable in light of the sustainable findings
of the trial court.

D.K. v. S.P.K., 102 A.3d 467, 478 (Pa. Super. 2014) (citation omitted).
We summarize Mother’s arguments for both of her issues, which are
interrelated. She lists each of the statutory factors that a court must

consider in evaluating custody and identifies evidence for most of the factors
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that in her view, favor awarding custody to her.> We conclude Mother is not
entitled to relief.
We set forth the statutory factors considered by the court in
determining custody:
8§ 5328. Factors to consider when awarding custody

(a) Factors.—In ordering any form of custody, the court
shall determine the best interest of the child by
considering all relevant factors, giving weighted
consideration to those factors which affect the safety of the
child, including the following:

(1) Which party is more likely to encourage and permit
frequent and continuing contact between the child and
another party.

(2) The present and past abuse committed by a party
or member of the party’s household, whether there is a
continued risk of harm to the child or an abused party
and which party can better provide adequate physical
safeguards and supervision of the child.

(2.1) The information set forth in section 5329.1(a)
(relating to consideration of child abuse and
involvement with protective services).

(3) The parental duties performed by each party on
behalf of the child.

(4) The need for stability and continuity in the child’s
education, family life and community life.

(5) The availability of extended family.

> The parties agree that some factors are not at issue, e.g., 23 Pa.C.S. §
5328(a)(2), which states the court should consider whether there was past
or present child abuse.
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(6) The child’s sibling relationships.

(7) The well-reasoned preference of the child, based on
the child’s maturity and judgment.

(8) The attempts of a parent to turn the child against
the other parent, except in cases of domestic violence
where reasonable safety measures are necessary to
protect the child from harm.

(9) Which party is more likely to maintain a loving,
stable, consistent and nurturing relationship with the
child adequate for the child’s emotional needs.

(10) Which party is more likely to attend to the daily
physical, emotional, developmental, educational and
special needs of the child.

(11) The proximity of the residences of the parties.

(12) Each party’s availability to care for the child or
ability to make appropriate child-care arrangements.

(13) The level of conflict between the parties and the
willingness and ability of the parties to cooperate with
one another. A party’s effort to protect a child from
abuse by another party is not evidence of unwillingness
or inability to cooperate with that party.

(14) The history of drug or alcohol abuse of a party or
member of a party’s household.

(15) The mental and physical condition of a party or
member of a party’s household.

(16) Any other relevant factor.
23 Pa.C.S. § 5328(a). In addition, “[i]n a custody case where neither parent
is relocating, but the children stand to move a significant distance, trial
courts should still consider the relevant factors of section 5337(h) in their

section 5328(a) best interests analysis.” D.K., 102 A.3d at 476. In this
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respect, “[t]rial courts should also consider those relevant factors of section
5337(h) that are not otherwise encompassed directly or implicitly by the
section 5328(a) factors pursuant to the catchall provision of section
5328(a)(16).” Id. at 476-77. The non-duplicative Section 5337(h) factors
are:

(2) The age, developmental stage, needs of the child

and the likely impact the relocation will have on the

child’s physical, educational and emotional

development, taking into consideration any special

needs of the child.

(3) The feasibility of preserving the relationship

between the nonrelocating party and the child through

suitable custody arrangements, considering the logistics
and financial circumstances of the parties.

b3 b3 b3

(7) Whether the relocation will enhance the general
quality of life for the child, including, but not limited to,
financial or emotional benefit or educational
opportunity.

(10) Any other factor affecting the best interest of the
child.

23 Pa.C.S. § 5337(h).

After careful consideration of the record, which includes almost 700
pages of testimony, the parties’ briefs, and the decisions of the Honorable
Michael J. Lucas, we affirm on the basis of the trial court’s decisions. See
Trial Ct. Op., 10/6/16, at 2-5; Trial Ct. Op., 8/12/16, at 8-23 (holding that

(1) Mother did not credibly establish economic stability, (2) court properly
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weighed access to the parties’ extended family; and (3) although Father was
not the party most likely to encourage the children to speak with the other
parent, court tailored its order to assure Mother will have access to the
Children and to information about them).® We add that the court did not
find that all the custody/relocation factors were overwhelmingly in Father’s
favor. As Mother acknowledges, the court found three factors favored
Mother, three factors favored Father, and the remaining factors favored
neither party, favored both parties equally, or did not apply. Given the trial
court’s thorough review and our deferential standard of review regarding
credibility and weighing of the above factors, we cannot conclude, based on
this cold record, that the trial court’s findings are unreasonable. See D.K.,
102 A.3d at 478. Accordingly, we affirm the order below. The parties are
instructed to include the attached trial court decisions in any filings
referencing this Court’s decision.

Order affirmed.

® The trial court cited an unpublished memorandum of this Court as
persuasive authority. See Trial Ct. Op., 8/12/16, at 6 (citing L.E.C. v.
J.A.S., 1598 MDA 2014, 2015 WL 6951152 (Pa. Super., June 29, 2015)).
Our current Internal Operating Procedures do not permit such citation and
we therefore do not adopt the trial court’s reliance on L.E.C. See Reinoso
v. Heritage Warminster SPE LLC, 108 A.3d 80, 83 n.4 (Pa. Super.) (en
banc), appeal denied, 117 A.3d 298 (Pa. 2015).
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Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 3/27/2017
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Pa.R.A.P, 1925 Memorandum

| Ihe Court submits its opinion pursuant to Pennsylvania Rule of Appellate.

Procedure 1925(b). The Couﬁ incorporatés its original trial Opinion and Otder of -
August 11, 2016 by refefe;ice. The Court has sef forth a comprehensive prbcedural |
history in its August 11, 2016 Opinion, and as such vﬁll not reproduce it here._ '

| Standard of Re;’iew |

In reviewing a custody 6rder, the Superior Cout’ scope of review is ofthé x
broadest type and ils standard is abuse of discretion ... U]-timat_el'}f, the test is o
whether the trial court’s coﬁclﬁsions are unreasonable as shown by. the evidence of
record. The Sul‘)erior‘Court may reject the conclusions of the trial éouri only if theyl ‘
-~ involve an error of law, or are unreasonable in light of the sustainable findings of

 the Trial Court. M.O. v. T.R,, 85 A.3d 1058 (Pa.Super. 2014), quoting V.B.v.

LE.B., 55 A.3d 1193, 1197 (Pa.Super. 2012)



Furtheni;ore, the Supetior Court must accept the findings of the trial court.
- supported by competent evidence of record. In matters of crédibi]ity and weight of

evidence, the Superior Court must defer to the trial -j’udge who presided over the

proceedings and thus viewed the witnesses first hand. CMK. v. KEM, 45 A3d

417 (Pa. Supet. 2012), quoting E.D. v. M.P,, 33 A.3d73, 76 (Pa. Super. 2011).
 Finally, “[t]hé partie's cénnof dictate the amount of Weiéht the trial court

places on evidence. Rather, the I-Jaramount concern of the trial court is thé best

~ interest of the child. Appellate interference is un.warranted. if the trial COT;.I‘t'S |

consideration of the best interest of the child was careful and thorough, and [the

Appellate Court is] unable to find any abuse of discretion. RM.G., Jr.. v. FM.G.

686 A2d 124, 1237 (Pa. Super. 2009). | |
The AppeHant’s “Errors” Complained of on Appeal are Disag. reements with
| ~ the Court’s Crédibilig and Factual Determinations .
In the majority of Ms. Wegill#’s matters complained of on appeal fall -
soundly within the discréﬁon of the trial court in ‘i.ts.role as factfinder. These
maf_ters can be condensed into three discrete issues:
1. Ms. W—’s challenge_s tb the Court’s findings on the parties’ ability to
N provide stability and continuity in the lives of the children; (Nos. 2, 3, 5, 6,

7,89, 10, and 11)



2. Ms. VWemR’s challenges to the Court’s findings regarding'extendéd fmnily;
| (Nos. 4, 0, and 12) AND | o
3. Ms. WEW's claim that Mr C‘— will deny her 'the same access to the
children that she provided him and that the Court failed to properly address.
(his Jssue, (Nos. 13, 14)
The Court will address the matters é.t thé'y apply to these three isSues.

"The parties’ economic status’ and stability

The ma]onty‘ of Ms. W- s matters complalned of on appeal center
around the Cou.rt s analysis of the economic situations as ail element of their
capacitSr to ensure lstabi]ify and continuitj in the children’s lives. The Court |
addressed this matter in the sections of its opinion analyzing § 5328(&)(4) and (16).
Both Mr. Cemmmmw and Ms. W enjoy different circumstances compared 10 the
last time they appeared before the Coutt. Howeve.r, fhe evidence on these factors
: favored Mr. Commm. M. W— did not credibly show that her cu.rrent
ci:_rcuinstances support long term stability and continuity in the lives of the |
children. |

Furthermore, the children’s need for stability énd continuity in their lives is
only a factor in the overall énalysis of the best interests of the childien. It was the

analysis of all applicable factors that led the CourtA to fashion its order of custody.



Access 10 Egt_gnded-Fam_ﬂl
The Court addressed Ms. W-;‘s matters in its August 11, 2016 Qpinion
and Order in the section analyzing § 5328(a)(5), (12), and (16). The Court
appropfiately weighed the avaijlability of extgnded,famﬂy and the‘ role that these
family members playéd in the lives of the children. Ms. W_’s. disagreement

- with these findings does not constitute an error of law. |

Frequent and continuing contact between the child and the other party

The Court addressed the substance of Ms. Wgyge®’s matters in the sections

of ité Opinibn analyz‘i_n_g § 5328(a)(1) and (8). Ms. Wy argues that Mr. C—
will not peﬁm’t her the same level of contact with the parties’ children that she
permitted him. She further argues that the Court exted in fiﬁding that her |
relationship with the children coﬂd be ﬁresefved by requiring Me. Commen to do
the things she had done for him wﬁile the children ﬁere in her care.

The Court found that both parties had demonstrated an ability to encourage
arid permit frequent and céntiﬁuipg coﬁtact, but that both had also behaved in a
negative manﬁer t;)ﬁrards and fega;ding each other. Although the Court fomd the
overall factor analysis to favor Mr. C‘, it found this particular factor to favor
Ms. Wegee. | |

In its Order of C;J.stody, the Court fequires Mr. Commus® to supply Ms.

Wgmme vwith bi-weekly written updates concerning the children’s school progress,
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health, and extracurricular activities. The Order also requireé the parties to
semiannually exchange photographs of the children with the parent so that the

children may display pictures of themselves with the other parent in their

bedrooms.”

No credible evidence was presented to the Coutt that Mr. Cm would
deny Ms. W 2 place in the life of the paﬁies’ chﬂdren', Thc;z Court enginéered
its Order to place Ms. Wegam in regular physical custody of the children and to |
give her regular contact Wiﬁl them ﬁrhen oﬁt of éustody, I M. Comman is t0 do as
Ms_. Wagnit speculatés, he would not only expose himself to the penalties of |
coﬁtempt of court for violating this Court’s Oxder, but also provide new and

different evidence for any future analysis of the § ‘5238 factors should either party' .

'fﬂe for a modification.

. Conclusion
_For all of the aB:.:)ve-reasons, the Court respecffully contends that it did not
abuse its discretion in crafting its Order of Custody, as it analyzed the best interests
of the parties’ children utilizing the factors set forth in 23 Pa.C.S.A., § 5328.

Accordingly, the Court requests that its August 11, 2016 Opinion and Ofder of

Custody be affirmed.

BY THE COURT
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OPINION AND ORDER
| Before the court is a custd,dy dispute invoiving two (2) children, B.C., age 5,
and J.C., age 4. The parties dispute prima;'y» physical custody of their daughter ;
and son. Such dispute has been ongoing since February of 2013 and has been the

subject of several prior interim and final orders of custody.

* On February 28, 2013 Mr. C— filed a complaint for shared physical and
legal custody, On Mél;ch 27,2013 Mr. Comme filed .a'counter-afﬂdavit objecting
toa ﬁroposed relocation by Ms. W- On April 19, 2013 Ms. Wggeme filed an |
“Emergency Motion to Relocate.” In this emergency motion, she represented that

she had lost employment at the Meadows Casino and that she had encountered a
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“housing crisis.” Ms. W requested that she be permitted to move with her

children from Canonsburg, Washington County to Irwin, Westmoreland County.

On April 19, 2013 the Hon, Gary Gilman granted Ms. Wi emergency
- relief perrm'ttiné her move to Irwin and issued an interim order of custody. ’
Pursuarﬁ to the interim ordér, Mr Cemmme had physical custod:,; of the children
starting each Thursday evening ﬁntil Sunday. Ms. Wﬁ had physical custody of

the children at all other timé.s.

On April 26, 2013, Ms. W ﬁled a formai. petition seeking rel_oca_tion-o'f
| the children to Port Worth, Texas. On June 6,2013 Ms Wegme sought a change
to Jq.dge Gilman’s interim order. Ms. Weggm® requested that the cﬁﬂdrgr; be 1n her .
cusf.ody any hight that Mr. Casmee was not available to have the children reside in
his home. Judge,Gi]mai_z denied this requested relief. Howevei', Judge Gilman

'_directed that the patemé.l grandparents shpuld noi; smoke in the presence of the |

children. On July 26, 2013, Ms. Wigae® withdrew her petition to relocate to Texas.

On August 23, 2013 upon the recommendation of a custody conference
officer, Judge Gilman issued an order of custody. Pursuant to this order, the
parties shared physical and legal custody of the children on a recurring two (2)

week schedule. In“Week A” Mr. Comem had physical custody of the children



from Thursday until Sunday. In “Week B” Mr. Commaw had physical custody from -

Thursday until Monday. The children resided with Ms. Wagmme at all other times,

On October 1,2013 Ms.‘Wﬁ requested a custody trial de nove “nunc pro

tunc.” Judge Gilman denied the request as being untimely.

On or about April 16, 2014 Ms. Wegme served notice of her intention to
relocate with the children to Baltimore, Maryland. On May 6, 2014 Mr. C—
filed a counter affidavit opposing Ms. Wggee's intention to relocate from Trwin,
Pennsylvania to Maryland. This court conducted a relocation hearing on July 10,
201_4. On Juiy 18, 2014, this éourt issued an opipiox_l and order a_pi)roving Ms

' W’ s relocation to Baltimore, Maryland. In the same order, this court issued
&n Emerim order of custody providing the parties with shared physica} and legal

| custody, with the parties having a.two (2) week on and two (2) week off schedule.
This court scheduled a fuﬁher hearing té consider a,ll,._gvidence relevant toa '

modified order of custody as required by 23 Pa.C.S.A. § 5337 (f).

On August 5, 2014 Mr. Commme filed & written request for reconsideration.
On September 11, 2014 this coui't denicd Mr. Comsl’s request for reconsideration
and issued a modified order of custody. The modified order of custody was

. stipulated to and agreed upon by the parties. The modified order of custody



incorporated this court’s July 18, 2014 order for shared custody on a two week on-

‘two week off schedule and portions of Tudge Gilman’s order of August 28, 2013,

‘ Within eight months, on March 17, 2015 Ms W filed 2 motion seek:iﬁg
to moc_lify:.: the previously agreed upon custody ord;ar. On February 18, 2016 upon
recomnendation of the custody conference ofﬁc'ér this court is sued a new; ordet of
custody. This new order provi_ded for the pérties to share lvegal custody. .Howeyer,
primary phjrsicél custody during the school year was éwarded to Mr. Cﬂ and
periods of partlal clustodsr on the first, third and fourth ;zveekend of each month was
granted to Ms. Wegme. During the summer break >from school the partiesAretumed
to sharing pﬁysical cusfody on a two {2) week on and two (2) week off schedule.

On March 3, 2016, Ms. W g filed & timely reqﬁest for a trial derﬁovon

Following a pre-trial conference.on April 8, 2016 this court scheduléd the
trial de novo fc;r June 27 and June 28, 2016. The parties appeared and offered
tesﬁﬁony of seven witnesses including both pé:rties. Due to the length of
testimony Mr. C~’S testimony could not be completed. The parties returned
. on July 15, 2016 to complete thé presentation of evidence which includéd

testimony from Mt. Cemmmm, and rebuttal evidence from Ms. W-



. DISCUSSION

‘ In ordering any awazrd of custuody, the cour.t shall determ_in_e the best interests
of the child by considering all reIeva_nt factors. W_herr deciding a petition to modify
custody, & court must cqnduct a thorough analysis of the best interests of the child |
based on the relevant Section 5328(a) factors. B.D. v. MLP,, 33 A.3d 73, 80 |

(Pa. éuper 2011). “All of the factors listed in section 5328(a) are:: required to be
considered by the tnal court When entering a custody order " JRM. v. J E.A, 33
A.3d 647, 652 (Pa.Super.2011) (emphaszs in original). Sectlon 5337(11) requires-

- courts to consider all relocation factors._E.D., supra ot 81. The record must be clear
on appeal that tﬁe trial COert considered all the factors. A.V.v. 8.T., 2014 PA

Super 48, 87 A.3d 818, 822-23 (Pa. Super. 2014)

In an action where a relocation and primary custody are in dispute, a court is
~ required to'donsider all statutory best irrterests factors as set forth in 23 Pa.C.8.A. §
5328(A) and 23 Pa.C.8.A.§5337, ED.v. M.P,, 33 A,Bdn73 (Pa. Super, 2011). 23
PaCSA. § 53‘22(a) defines a relocation as a change in residence of the child
which significantly impairs the abiiiry of the nonwreloclating party to exercisé

custodial rights. 23 Pa.C.S.A. § 5337 is designed to give notice to a party with

1 See also BKM. v. JAM, 50 A.3d168, 17275 (Pa.Super.2012) which held that
because the best inferests of the child are the paramount concern of any custody case, the trial
court must address the sixteen best interest factors of section 5328(a) and the ten relocanon

factors of sec‘aon 5337(h).




custody fights that the other custodial parfy intends to change his or her
*geographicé.l-location and a mociiﬁcation of a custody arrangement will be

- necessary to allow the relocatiﬂg party to continue to exercise cu‘stody rights, ]_)_I_s’.,_
. v.8.P.X., 2014 PA Super 218, 102 A.3d 467, 473 (Pa. Super. 2014). Inlater
decisions, the Supeﬁor Court has disting‘uiéhed DXK.v.SPK, 102 A.3d 467, 477,
478 (Pa. Super.2014), and observed that D.K. v. $.P.K held that the trial cotirt muét
'consiﬁer section 5 337(h) factdrs only whefg'a parent is relocating with a child. See

2

LE.C.v.J.AS., 1598 MDA 2014, 2015 WL 6951152, (Pa. Super. June 29, 2015)."

In.this matter, Mr. Cammmme’s request for prlmary cus.tody to move the
children back to Pennéylvania_ arguably does not meet the statutory definition of “a
_ relocétion.” No change in residence will bccur if either Mr. Commmw or Ms, |
| Wﬂ receives prim_ary physiéal custody. The éhildren have been residing with

each parent at their respective addresses under a shared custody order.

However, in D.K. v. S.P.K., 2014 PA Super 218, 102 A.3d 467, 468 (Pa.

Super. 2014) the Superior Court held:

We conclude, infer alia, that in a case such as this, which involves a custody
- determination where neither Mother nor Father is relocating and only the children
stand to move 0 a significantly distant location, the relocation provisions of the
Child Custody Act, 23 Pa.C.8.A. § 5337, are not per se triggered and the notice

- requitement of section 5337(c) does not apply. However, in such cases, the trial |

2 A memorandum decision which is not binding authority but which can be considered es
persuasive. ' ' :
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court shall consider the relevant factb_rs set forth in section 5337(h) insofer as they
impact the final determination of the best interests of the children.

Accordingly, pursuant to §5328 (2)(16) the relocation factors are a relevant

consideration for a trial court where such factors impact the final determination of
best interests of the children. In this casé, each party thoroughly presented
evidence that is sufficient for consideration of all factors set forth in both § 5328

and § 5337. In reaching this determination, the court addresses all § 5 328 _factors

- and alf those relevant factors set forth in § 5337(h).

The parties do not dispute their respective standing. However, Ms. W samg

does not consent to Mr. Cemmmg’s having primary physical custody of both children

in Pennsylvania. In turn, Mr. C ey contests an award of shaved physical custody
or primary physical custody to Ms. Wy,
'STATUTTORY FACTOR ANALYSTS
The court addresses below the §5328 factors and tho_sé 5337 factors relevant
to this dispute. Because of the overlapping nature of these sections, in section (16)

the court separately considers 5337 factors not otherwise covered by factors 1-15

of § 5328,



+

(1) Which party is more likely to encourage and permit frequent and contmumg :
contact between the child and another party. :

Both parties have demonstrated an ability to encourage and permit frequent
and continuing contact. However, both have also engaged in behav.ior that
" undermines such abilities. For insténce, Ms. W conceded that she has
previously disparaged Mr. Comme’s wife, NI, in front of the children. Mr.
C— was reluctant to provide the PACE ééordinatdr' with Ms, W"s contact
-iilfOIfIIlaﬁOil for the June 16 pérent/paxent session. To Coordinator Naccarelli, Mr.
Commwwm 2cknowledged that Ms. W- “needs td bea part of our chiIdren’;s |
lives.” (Sée Exhibit J- 1) At triai, the manner and substance of Mr. Cemmes’s
testimony did not indicate ﬁlat Le vigilantly looked for ways to encourage céntact
between the children‘ahd Ms. Wegmme. Ms. Wegme, hoﬁrever, crediBly tegﬁﬁed to |
wanting to have photos of Mr. C- and the children so that she could place
- those photos in each child’s bedroom. Additionally, she has offered_to share
important events aﬁd holidays with Mr, Commr and his 'family inclﬁding birthday
parties and a vacation to Disney, Mr. Cﬁ has declined fhese offers,
Taken s a ‘xrivhole the testimony credibly established that Ms. Wagee is
presently more likely to 'gnccurage and permit frequent and coﬁtindng contact with

Mr. Camm than he is with her. Evidence on this factor favored Ms. Wegm.



(2) The present and past abuse committed by a party or member of the party's
household, whether there is a continued risk of harm to the child or an abused

- party and which party can better provide adequate physical safeguards and
superwswn of the child. (See also 5337(h)(9)

No credible or persuasive evidence was presented that demonstrated a party
ora iriember of his or her respective household has committed an act of abuse.
Further, the court ﬁﬁds no credible or persuasive evidence that a “continued risk of
harm” exists Witlll regard to either child. PACE Coordinator Naoearelli indicated
that both parties are capable of providing adequa‘ge physical safeguards and

supervision for their children. (See Exhibit J-1) Evidence on this factor does not

favor one party over another.

(3) The parental duties performed by each party on behalf of the child. (See also
- 5337 (h)(1)) : .

Evidence presented established that each parent performs parental duties for
each child. The evxdence showed that Ms. W" being smgle and having
limited extended famlly living in close proximity, performs a greater volume of
parental duties for her children than does Mr. Coammee. (See Exhibits 11 and 27)
Futther, historically, on occasion, Mr. Cemmmw has been less attentive in performing
his parental duties. For instance several years ago, B.C. suffered a severe sun burn
while in Mr. Cemmm#’s care. (See Exhibit 8). More recently, howsver, Mr. Camst

has demonstrated that he possesses the ability and the commitment to attend to the
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- needs of both children, As an example, the testimony credibly showed that Mr.
: C“ st very involved in and well infq_rmed about B.C.’s medical needs
regarding her physicé,l groﬁ'th and maturity.
The evidence on this factor slightly favored Ms, W, however, notto a

degree that is outcome determinative.

(4) The need for stability and continuity in the child's education, family life and
community life. ' ' ‘ '

The age and statfe. of development of each ohiid requirés the parent having
' pr_imary ph&sical custody to have stable life circumstances. B.C. zs starting
elementary school an& J.C. will contimue to attend p‘ré-schoolr. Bdth will be well
| served by residiﬁg with a parent who can providé the stabiﬁty that would enable
the children to establish strong ties at school and in thelr community. Both |
chi]dren' will benefit from a family life that gives each cﬁild g sense of secu'rity and
consistency. The economic stability that either parent maintains will impact his olr
~ her abiiity to provide stability and continuity fof B.C.and J.C,
 Since the time of the last hearing before this court in 2014, the ability of
' eac_:h party to better provide for'stabil ity and cqnﬁnﬁty in matters of education,
family life and community life has improved. Mr, Cemse® is no longer shating an
gpartment with a friend and struggling to pay utility bﬂlé. Instead, he now lives

with his wife in a new home in a nice community served by a well-regarded and

10
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effective elementary géhool and school district, Mr. C:“ has taken a sales
position with a secoﬂdary mal-'ket auto dealer. Mr, Cammier’s new position has
provided a steadiér. stream of regular income @d his wife has a well-paying
position as a financial officer for a large car dealership. The evidence clearly
| demonstrated that Mr. Cemse has significantly improved his pe;,rsonal life
Q_ircumstances and the quality of life that he can offer his children,

The improvements in Ms. Wagamer’s personal life circumstances were
credibly df;monstrated by the new fmme she has leased and her activities’ -expenses
for the chﬂdren. .She has rented a very well eqﬁipped home and has ép‘ared little
expeﬁse in aftempting to provide her children fun and educational life experiences.
(See Exhibits 1-7, and 9)

However, the evidence presented did not credibly or persuasively establish
tﬁaﬁ Ms. Wagmme will be able to sustain such a standard of living. Ms. W g is
rno longer workipg at a Baltimore area casino as she was when she relocated in
© 2014. Instead, she has chosen to become sell-f-employ'ed as a professional poker
: ﬁi‘ayer. In this non-traditional employment, she has been “staked” by her personal
coach who has lent her money to begin her playing career. Though she has
reser;fed both & “bank foll,” money for playing poker, and a “life roll,” money for
: Paying life expenses, she offered no documentary evidencé showing her taxable

income. Further, despite offering 27 exhibits, many of which were multi
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document, she did not offer a scintilla of documentary evidence substantiating her
claimed presént income. No bank statements were presented cofroborating the
pxisténce of her “baﬁk roll” and “ife roll.” Her testimony indica&d that she had
not begun to calculate the a.rhount of federal, state and Ié(;al income tax she will be
paying‘. No evidence of quarterly returns was offered. - The court is concerned that
a significant portion of Ms, W.ﬁ’s “bank and Lifs folls” will be consumed with
one of life’s two certainties, that '_being téxes.

Further, deépite Ms. Wegmm'’s assertions to the coﬁtrary, the; court was not -
convinced that she would continue her endeavor as a professional poker p]aj;er. At
one point fn her testimony, she indicated thatlshe intended to apply for another
position at & casino. At another point in her testimony, she indicated that if she
were not awarded primary phylsical. custody she would move back to Western
P;snnsylvania and if necessary find d@fferent employment. She testified in sorme
detail that the economic horizons for a poker player in Western Pennsylvania were
much less than for a player in Baltimore, Marylaﬁd. Taken as a whole, Ms.

- Wegmw’s testimony indicated that her venture in a field of non~tradit§pnal self-
employment was in its nascent stages and has significant uﬁcertainty.
Ms, Wagt's testimony did not convince the court that her current
) profe.s"sion' will p’r_bvide the income, consistency and ﬂexibilitj),/ necessary to

provide the stability and continuity that J.C. and B.C. presently need. Ms, Wegmee
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‘ ~ isnot too far removed from the instabiﬁty in housing and employment she and her
children endufeci in2013. A recurrence 5f the need to relocate on an emergent
basis due to a lack of suftable housing -could have. more delc;cerious effects upon |
two school aged children than previously were encountered by B.C. and J.C.

. during their infant and toddler years. Staking each Child’s stability in home, school
~ and community life uﬁém the indefinite and yet to be est_ablisheci success of Ms.
| W-’s poker playing .is not an attractive ante for the court
For these reasons, the court ﬁnds that evidence on this factor clearly and

convincingly favored Mr, Cosmmm over Ms. W’

(5) The availability of extended family. (Seg also 5337 (h)(1))
Both parents have extended family members and “kin” that have developed

‘2 relafionship and bond ﬁth the éhildren.'*Thoﬁgh'residing-in L‘igonier, '
Pennsylvania, Ms. W—’s mother has consistently visited with ‘the- children and
provfded some substitute child care. Fdily Meew, 2 close friend, sees the children
regularly and participates in niany activities with Ms. Wﬂ and the children.
The activities include riding on Mr. M-’S pontoon boa;c, going to.m'ovies and

- aitending parties. J.C. and B.C. call Mr. Mo “Te.” He works in the casino
industry and previously lived with Ms. Ww in 2007 and 2009. He and Ms.

- Wegmm are not a “couple” but have maintained a close friendship for the better

part of the last decade.

13



Mr. Commum’s extended family includes his wife, m, his mother, Swmm
Memm, and his father, Dl Cﬂ. Each not only have esfabl'is‘hed
. relationships with both phildren but each provides regular child care assistance to
M, C- Mrs. M has cared for the children throughout their lives. On
Tuesdays, she picks the children up from daycare and stays with them until Mz,
- Commmm arrives home from work. She also cares for the children on Saturdéys
when Mr. Cﬂ‘and his wife Nigeth are working. Paternal Grandfather, D‘ _
C o, serves as Mrs. Mam's “back-ﬁp.” He sees the children one time per
month and lives approximately one (1) hour from Mr. C-’s home. The
C—r’s also attend annual beach vacations around the 4% of July holiday with
extende;d family organized by Mr. Comme’s unclé, Swmm Canmw. The Comme
extended family includes sei-feral children similar in age 0 J.C. and B.C. (See -
| Comme Bt G). | |
: Weighing the testimony and exhibits presented by.bdth parties, the court

~ finds that the evidence oh this factor slightly favored Mr, Commiw over Ms.
(6) The child's sibling relationships. (See also 5337 (h)(1))

The parties stipulated to this factor. J.C. and B.C. have no siblings other -

than each other. A custody atrangement that keeps them together is being pursued

by both parties.
| 14



(7) The Well-reasoned preference of the chlld based on the child's maturlty and
judgment, (See also 5337 (h){4)) .

Due to the tender age and immaturity of each child neither B.C. nor I.C.
were interviewed by the court. Neither at the parties’ April 8 pre-trial conference
nor during tﬁe three (3) days of trial did either party request to have the children |
interviewed. Both parties indicated that they would make the children available if -
the court insisted upon interviewing the children. |

The evidence presented, thropgh.other gources, Shows both children to be

happy and secure in the respective custody of each parent. PACE Coordinator -

Naccarelli observed both children interact with each party, Mr. Naccarelli reported -

that both children “had a gobd rapport’ with Mr. C—r and “viewed him as a
source of love and security.” Mr. Naccarell_i made a similar finding with regai'd to
Ms. Wagme. The numerous photographs offered into e\}idence further
demonstrate the ciose, comfbrtable and affectionate relationship each child enjoys
with each parent. (See Exhibits for Cemsmm G and H, and for Wegmss 11 and 24.)

Evidence on this factor did not weigh in favor of one party over the other but

was favorable to each party. |
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(8) The attempts of al parent to turn thle child Iagaiﬁst the (;ther parent, except in
cases of domestic violence where reasonable safety measures are necessary to
protect the child from harm. (See also 5337 (h)(5)).

No ¢redible or j;:er_suasix)e evidence was presenfed establishing any instance
of domestic violeﬁce between the parties or in their respective households. The
evidence did not demonstrate the need for any special safety measures in either

.P‘lousehold. | | ‘-

.As PACE Coordinator Naccarelli observed, Mr. Cemmme is reticent
concerning Ms. Wi— while the children are in his presence. Ms. Wogme |
acknowledged that Si’le lmade disparagingl commeﬁts about step;momer Nisip tq
J.C. and B.C. Beth the testimony at trial and Coordinator Nacarrelli’s report -

‘indicate ﬁ1at since the time of those comments M. Wegm has made sincere
efforts to éncourage her éhildfen to have a positive relationship with Mr. Commm.

Evidence on this factof did not favor one party over the other, -

(9) Which party is more likely to maintain a loving, stable, consistent and
' nurturing relationship with the child adequate for the child's emotional needs,

- As discussed above with regard to Factor 4, the court has :;ignificant '
| 0011081.‘1‘15. regarding Ms. Wagusw’s ability to provide stebility and consistency for
each éhild in education, home life and community life. Ms. W“‘f’s testimony |
demonstrated that to the extent she is capable she would not spare effort or

 personal expense to provide for her children. However; in earnestly attempting to
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provide for her children, she has in the past an;i méy in the ﬁ_lture have to abtéin
employment that takes her out of her homé during évening hours or 6ve‘might. Ms.
W. testified that, in part, she started a career as a professional poker player :
because she. wanted to work when the children weré at schdol or in daycare,
Unfortunately, the success of that carcer choice remains uncertain, A real 1;isk:
exists that Ms. Wugwar will have to seek new employment. She offered no
substantil evidence that such new employmenf would accommodate é schedule
that would enable hér to be with her children e;,t night. | |
Mr. Cammae’s circumstance is not wiﬁout risk, either. His employment in
the last ten years has changed yearly and 111 some occasions every few months.
However, Mx. Cesmm has consistently found Wbrk. The regular assistance his
mother has providéci to him Vand her willingness to continue doing so provides
' significant assurance that J.C. and B.C.’s emotional needs will be met while in
their father’s custody. Mr. Coummm’s extended family, including J.C. and B.C.’s
‘s'step-mother, paternal grandparents and étep- gréndp arent, provides more persons
available to each child to receive love and nurturing,
On this fao;cor, the evidence weighed in favor of Mr. C—

(10) Which ;iarty is more likely to attend to the daily physical, emotional,
developmental, educational and special needs of the child,

The evidence presented in this case indicates that each party attends to the

daily physical, emotional, developmental, educational and special needs of J.C, and
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B.C. More recently, Mr. C_ has shown a commitment to proberly attending to
the mdi\}iduai mediqal and extracurricular needs of his children. PACE
coordinator Naccarelli opined that Ms. Weme “illustrated a strong likelihood t'é . '
attend to the children’s needs.” (See Exhibit J-1) The eﬁdence demonstrated that
the chjldfen while in Ms, Wegmmw’s care are more likely to be aftended to by direct
care ‘from their mother Wmle in her custody than they aré to be attended to directly
by Mr Commme while in his oustody;

Evidence on this factor favored Ms, Wagmm over Mr. C-

(1) The proximity of the residences of the parties.
The parties do not dispute the location of their respective residences, B.C.is
now school aged and J.C. will be attending pre-school and day cafe'daily.
Continuing the previous shared physical custody order is not in the best interests of
the children due to'the proximity of the parties’ residences being approximately |

four (4) hours apart.

(12) Each party's availability fo care for the child or ablhty to make
appropriate child-care arrangements.

The evidence demonstrated that both parties are available to provide direct
parental care for each child and both are very capable of making appropriate child

- care arrangements if personally unavailable.

18



- (13} The level of conflict between the parties and the willingness and ability
of the parties to cooperate with one another, A party's effort to protect a child
from abuse by another party is not evidence of unwi]lmgness or inability to

cooperate with that party.

The level of 'conﬂict in this case is high. Both parties are responsible forthe
current state of discord. M. Cﬁ’s wife, NOW, has also contributed to the
oxigoing restrained but hostile interaction between the parties.

Coordinator Nacca;relli reported that both parties gained “perspective”
through the P.A.C.E. pr.ogram. M. C— conceded that he is not forthcoming in

. sharing information with Ms. Wigusm. Ms. Wegeaw conceded that she “opens up

too much.”

Coordinator Naccarelli observed that the parties continually argue about Ms.
Woguee's decision to move to Marylaﬁd and her choice of profession. Coordinator
- Naccarelli opined that if the parties continue to use these two points as their “main

argurments” they wﬂl make little progress in co-parenting,

Having observed the testlmony of the parties and Mr, Cemmmnr’s-wife N,
and based upon the findings of Coordinator Naccarelh, the Court finds that
directing the parties to obtain furtber co-parenting counseling is in the best
interests of both B.C. and J.C. Such co-parenting may, if‘ deemed appropriate by

the counselor, include Nugiin 7.
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14) The history of drug or alcohol abuse of a party or member of a party's
household. ' . | - ‘

No credible or persuasive evidence was presented establishing that either

party or any person in their respective househdlds has & history of drug or alcohol

abuse,

15) The meéntal and physical condition of a party of member of a pérty's
household. ' . '

| The parties stipulated that ﬁeither has a physical or ﬁental condition that is
"‘relative to custody.” No Credi_ble or persuasive evidence was preéented_ that eithgr
party suffers from condition that Woulé adversely impact his or her parental
capacity, Further, the evidence presented demonstrated that each pa:fty, ‘;Jvhile
exercising custody, is acﬁvé and engaged in a positive and meaningﬁ;l.jﬁanner

with J.C. and B.C.

(16) Any other relevant factor.

Additionally, in any custody determination where neither parent is moving,
but the children stand to move toa significantly distant location, the trial court
should consider the age, deyelopmental stage, needs of the child and the. likely
impact the child's chanée of residence wiil have on the child's physical, éducatiénal

and emotional development (23 Pa.C.8.A. § 5337(h)(2)), the Feesibility of
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| -preserving the relationship between the other Iﬁarent and the child (QB Pa.CQ S.A.§
5337(h)’(3))3 and whether. fhe change in the child's resideﬁce will enhance the

* general quality of life for the child (23 Pa.C.S.A. § 5337(hX7)). “Even though
these three factors are not directly or implicitly encompassed in section 5328(a),
they are clearly relevant to the decision of what is in the child's bést interest when -

. con‘templathlg a move of signiﬁcant distance to the other parent's imme, and aré |
 therefore necessarily part of the trial coﬁrt's analysis pursuant to section

5328(&)( 16), which réquires_ a trial court to consider any other relevant factor in

| making a qustod_y determination.” 23 Pa;C,S.A. § 5328(a)(16). DK. v.SPK,
2014 PA Super 218, 102 A.3d 467, 476-77 (Pa. Super. 2014),

Each chjid's physicai, edﬁcational aﬁd emotional development will be best
séwed if one parent is #War‘ded primary physical custody. AsB.C, is starting
elementary school and J .CI. will be attending daily pre—school or day care, the best:
interests of each child require thaf they have a pﬁmary residence and no longer .
move state ﬁ) state between their parents every two weeks for tﬁo weeks at a time,

Mr. Commm’3 more staBle and cons_isteﬁt life circumstances best serve eaﬁh
child when one considers their respective ages; developmental stages and needs.
Both children need stability and consistency as their school age years commenc;e.
‘Normal activities for-both children should include the developing of friendships

and beginning certain activities such as dance, soccer, baseball, etc. The chance to
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engage in those activities should not be mechaniéaﬂy interrupted every two (2)
weeks because of the necessity to change custody.

Mr. Conmme is emplé)yed in a stable position and' lives in a home owned by
his wife, who is also emplo;ved and th makes well in excess of $ 100,000.60 per
year. Ms. Wagm is self-employed in a non—traciitional occuﬁatién that she
recently started and has provided Iiﬁle in the way of tangible evidence regarding -
her chances 7501‘~ succeeding in that field. The c;:iridence préseﬁted indicated that Mr.
Commw ond Ms. Z» are happy and their marriagé isnotin a_my presentjeopardy. -
Ms. Z#ll's testimony revealed an einotional attachment with each child. N

'Z- and Mr Commw’s extended family prov1de a broader and more available

~ support network for J.C. and B.C. than Ms. W- can provide to them in

Maryland. For these reasons, B.C. and I.C.’s lives will be enhanced by awarding

Mr, Commam primary physmal custody
The court acknowledges that, in some respects, the quality of Ms. Wagmw’s

relationship with her children may be diminished by the award of primary custody
to Mr. Comm. Exhibits 11 and 24 include.numerous phoﬁbgraphs that
demonstrate the quality of the relationship Ms, ‘W~ enjoys with her children,
Less time with her children will result in fewer opportuﬁities to continue all the
,gopd memories she has made with her children. In other respects, not being the

primary custodial parent may provide Ms, Wogme with the opportunity to gain
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the stability in her career and home Jife that will assuage the concerns the court has
| expressed earlier in this opinion. Ms. W—’é primary commitment to her
children is siﬁcere and genuine. Dus to that strong commitment, this court finds
" that Ms. Wemmm's relationship with her children can be preserved. Daily
. telephone coﬁtaot with her children wﬁile out of her custody, Mr. Cem’s
placement of pictures-of Ms, Wegm in the rooms of both children, Mr. Commm’s
| willingness to shate important events in the children’s lives with Ms. Weaggee, Mr.
C_’s regular sharing of ‘infonnation with Ms. Wupmmw, extended visits dn
school holiday weekéﬁds and breaks, and a summer schedule that provides
_ -significaﬁt daily cusfody with MsW_ could all contribute to s'uc-c.:essfully
ﬁreserwng Ms. -W-’s relationship with B.C.and J.C.

| Finaily, the Court has given consideration to the motivations each party has
in this dispute, The c'ourf ﬂnds that the integrity bf the motives in this_ Iitigatioﬁ of
each party has been well established. Each loves her or his chﬂﬁren dearly. Bach
bélieves that she or he can best care for and raise their children. The order this’
court issued in the summer of 20 14.is no longer pracﬁcél or effective in achieving
what is in each cﬁild’s_best.interesté.

Under the present circumstances, the best interests of the children are served

by one party having- primary custody. After a full consideration of all féctors set
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forth in 23 Pa,C.S.A. § 5328(a) and §5337(h), the best interests of J.C. and B.C,
are served by an award of primary custody to Mr. C“

_ ORDER
AND NOW this 11" day of August, 2016 for the reasons set forth in the opinion
above, it is ORDERED, ADJ UDGED AND DECREED that: |
. The _llaarties shall have joint legal custod} of the minor children, Iqililie Cons
and ot C oy | |
. Pendmg commencement of the 2016-2017 school year, the parties shall continue to
share phys1caI custody of the chxldren until 6:00 p.im.-on Sunday August 14, when

Mr. Conpme shall have primary physmal custody of both children;

: Comlﬁencing at 6:00 p.m. on Sunday August 14, 2016 until the ﬁrst Sunday after
tﬁe last day of the school year the children shall reside with Mr. Cemm®, who shall
enjoy primary physical custody; |

. Commencing thé first and third full weekends of September, 2016, from 6:00 p.m.
on Friday to 6:00 p.m. on Sunday, Ms. Wegase shall enjoy partial physical custody
qf the children. Such partial physical custody may be exercised on thé first and
third full Weekends of each month, thereafter, from 5:00 p.m. on Friday to (.5:00'
p.m. on Sunday. In t_he event that school is not in session on a Friday, Ms. W
shall ha've the dption of expanding her custodial time so that it commences on

Thursday at 6:00 p.m. provided she gives Mr. Commiow seven (7) days’ notice of her
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intention to exercise additional thﬁe‘. ‘Should school not be in session on a Monday
following Ms. Wegume's custodial weekend, Ms. W_ shali have the option of
expandiné her custodial time so that it concludes on Monday at 4:00 p.m. provided
she gives Mr. C“ seven_t7) days’ notice of her intention to exercise additional
time. In the months of October, January and Mafch, Ms. Wegggee may elect to
exercise additional periods of L;hysical éustody during the second full We.eken.d of
the month. Such custody shall be exercised within the geograpﬁcﬂ limits of

" Southwestem, Permsylvénia to include any county sharing 5 cbrﬁmon border with
Washington County. Ms. Wagme shall provide Mr. Comme thirty (3 O) days’

notice of her intention to exercise this additioﬁal time. Further, Ms. W shall
be permifted to have additional 'periddé of paﬁial custody as the parties may agree;

. During thé, summer schpbl vacation, Ms. Wegmme shall be provided with seven (7) _
full \.;veeks 6f cu_stodjf which may be exercised any time after the first Sunday
following the last day of rschool. However, such periods shall not be exercised
during the six (6) days prior to the July 4™ hoiiday’ and the seven (7) dayé

: fo]lbvviné the July 4™ holiday and the last seven (7) days before the staﬁ; of fhe
school year when the children shall be in Mr. Cesm’s custody. On or before May

1% of each year Ms. W_ shall notify Mr, Cesmmm of the seven (7) weeks she

will be exercising custody during the summer school vacation;
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6 In even numbered years, Ms, Censme shall have the children from the beginning
of their T'hanksgiviné break until 12 p.m; on the Friday followirg Thanksgiving
when the children shall go into the custady of Ms. Weguee WhO shall have custody
until the following Monday at 4 p.rﬁ. In odd numbereﬁ years, this schedule shall
change with Ms W_ receiving the children followmg their dismissal from
school to Fri day at 12 p.m. and Mr. Cemmee having custody for the remmnder of
the Thanksgiving break from school;

| 7,.‘_ In even numbered years Ms. Wagmee shall have custody from 6 p.m. on the last
day of school before the Christmés Break ﬁntil 12 p.m. on December 27™ when
Mr. Cogm shall have custody for the remaindef_ of the Christmas break. In odd
numbered years, Mr. Cossm shall have custody from dismissal from school for
Christmas break until 12 p.m. on December 27%, when Ms, Wgeear shall receive
custody until 12 p.m. on the last day of the Christmas Break;

8. Ms. Wageee shall have custody of the children each Mother’s Day weekend Vﬁ'om

Friday at 6 p.m. to Sunday at 6 p.m.;

9. Mr. Comum shall have custody of the children each Father’s Day Weekend from

Friday at 6 p.m. to Sunday at 6 p.m.;
10. Commencing in 2017 and for each year thereafter, Ms. W- shall always have

custody of children on Memorial and Labor Day Weekends from 6 p.m. on Friday

t06 p.m. on Monday;
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. .11. Thirty (30) days prior to Easter break from school M. Comm shall notify Ms,
Wagmem of the dates c_nf the Easter/ Spring break ‘foll_‘ the children.r If such break is
no longer than a wéekend and one day, Mr. C— shall have custody for the first
(24) twenty four hours of tﬁel bfeak and the last fifteen (15) hours of the break. Ms. |
Wammew shall have custody for all remaining time on the break. If the break':is'
longer than a weekend and one day, the paltiés,shall equally split the break. If the -

‘parties are ungble to agree on hoﬁ/ to divide the Easter Bresk, Ms. Wagmm's
election shall be ‘controlling in odd years and Mr. C—v’s' shall control in even
© years; | ”

12.The holiday schedule shali 'supersecie the regular custody séhedule unless
otherwise agreed upon by the parties;

13. The parents shall attend arid participate in a joint birthday party for each child. In
even numbered ).rears, Ms. Wagmm shall host Igi’s joint birthday party and in
odd nﬁmbered years she shall host Jems’s joint birthday party. In even numbered
years Mr., C- shall host Jeml’s joint birthday party and in odd numbered |
years [auillill’s joint birthday party. Maternal and Paternal grandparents shall be
invited to all such partles Other extended family and friends may be invited at the
discretion of the host. The scheduling of the parties does not have to commde the

precise birth date of each child but shall occur within'21 days of the child’s
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birthday. The paftie's shall c_ooperéte on the selection’of Aa date that is convenient
for thé parties and the children; |

14, The custody schédu]e shall be médiﬁcd to -permit the children to atiu'_'_c:end special
family functions to inc"ludek graduations., weddings, funerals aﬁd one family reunion
per year l;er party; | |

15.Unless otherwise agreed to Ey the parties, all custody exchanges shall occur in
Breezewood, Pennsylvania under.the terms and conditions sét forth in this court’s .
order of September 11, 2014; |

16. That neither plar.ent.shall enroll the children in any extr'(;.-curricular, sporting of
other similar activity without the consent of the other .parent. Both parties shail-, in"
good faith, give serious consideration to the desires and interests of each child.

* Neither party shall unreasonably withhold consent for such participation. Botil
parties shall be pemﬁttcd to attend activities of the children. The party in custody
sﬁall have the duty to exercise reasonable e;'forts to -timely and effectively inform
ths party out of custddy of any changes in ac.tivity schedules, Inthe eventa party
forgoes a custodial period to accommodate the activity schedu§1e of a child, the

' parent who surrendered their custodial time shall be permitted to select “make up |

time” for a date to ocour within the next thirty (30) days following the event which

caused the change in schedule;
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| 17 The parent ;)I.J.t‘ of tl:ustody shall be permitted to confact the children daily via
| phone or other eléctronic means at reasonable times, but no later than 8:00 p.m. .
The children shall be permitted to contact the pérent out of custody at reasonable
times; |
18. The parties shall participate in further co—parenting counseling to assist them in
effective commmﬁcation regarding their childrenj |
19. Mr, Commmm shall provide to Ms, Wggme bi-weekly written updates concerning
- each child’s school ﬁrogreés, health, and activities outside school. Such updates
shall be provided to Ms. Wagme on or before each Friday exchange of custody;
20. On or before the 1 daﬁ Qf March and the 1¥ day of Seiﬂtember of each year the
parties shall exchange pictur;as of the children which depict the childrgn with the
other parent. Fach parent shall permit each child to sélect a reasdnabl_é mumber of
pictures to display m the child’s bedroom. The"parties may exchange pictures on
more than two oéca;sions if they so agree;
21.While in the presence of thé children neither parent shall make remarks or do
anything which can in any way be construed as derogatory or uncomplimentary to
the other parent. Each pa.rent:shaﬂ uphold the other parent as one whom the
children shall respect and lové;
22. Each pareni: shall consult with the other on all matters of importance relating to

each child’s health, activities, education, and religious training. Each parent shall,
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| .at all times, keep each other informed of his or her place of residence and
telephone number and shall promptly notify the other of any change, gi\}ing the .
address of the ﬁew place of residence and the new telephone number. If either
parent has knowledge of any illness or accident or other circumstances setiously
affecting the health or welfare of the children, they shall promptly notify the other
parent of such circumstances, Each parent shall supply the name, address, and
phone numbers of any persons in whose care that parent places the childre;n fora
period in excess of forty eiéht hours. This provision does not apply to a parent’s
'spoﬁse ortoa grandﬁarenf;. ' |
23. Emergency decisi oﬁs regarding the children shall be made by the parent
then hz;ving custody. However, in the event of any emergency or serious illness of
either child at any time, the pére__nt in cﬁstody shall promptly communicate with the
other parent by telephone or any other nieans practical, informir;g. the other parent
of the nature of thé illness or emérgency, so that the other parent cén become
involved m the decision malﬁng Process as soon as practical. The term “serious
iliness” as used shall mean any injury or illness that requires the child to be taken -
tol a hospital for freahnent; |
24. Neither paren;c with custody rights shall felocate without notice to the other
parent and consent or court approval. See 23 Pa.C.S.A. § 5337 (c) and (d). If |

there is no consent the parties shall follow the procedure outlined in the Child
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Custody Statute. BOTH PARTIES ARE UNDER A CONTINUING LEGAL

OBLIGATION TO ADHERE TO THE REQUIREMENTS OF 23 PACSA § 5337

REGARDING THEIR INTENTION TO RELOCATE WITH THEIR MINOR
CHILD.
25, This Order shall constitute a Final Order, and as such supersedes and

replaces all previous custody orders.

-

BY THE COURT

MICHAFLJ/LUCAS
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