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COMMONWEALTH OF PENNSYLVANIA IN THE SUPERIOR COURT
OF PENNSYLVANIA
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V.
DARIAN PERSON
Appellant No. 265 EDA 2018

Appeal from the PCRA Order Entered December 18, 2017
In the Court of Common Pleas of Philadelphia County
Criminal Division at No: CP-51-CR-0013496-2014

BEFORE: GANTMAN, P.J.E., STABILE, and COLINS," 1J.
MEMORANDUM BY STABILE, J.: FILED JUNE 19, 2019

Appellant, Darian Person, appeals from the December 18, 2017 order
denying his petition pursuant to the Post Conviction Relief Act ("PCRA"), 42
Pa.C.S.A. 8§ 9541-46. We affirm.

The PCRA court recited the pertinent facts on the record at the PCRA
hearing:

On 9/22, 2014, [Appellant] was with a group of individuals,
including [Q.D.], [S.M.], [R.F.], and [A.T.], that this group was
looking for another group of young people, who had been in an
altercation with some of their friends a few days prior, that this
group was walking around, that they came into contact with
another group of teenagers and that they began fighting, that that
fight was broken up by the SEPTA police, that, thereafter, the fight
sparked up again as the other group followed [Appellant] and his
group from the area.
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At the point in which the fight started up again, [Q.G.] yelled
to [Appellant] get the gat, get the gat and at that point,
[Appellant] took a .22 caliber weapon from the backpack of one
of the others and fired four or five shots into the crowd of
individuals that were fighting. [D.B.] was struck twice and
survived, [A.A-B.], a fifteen-year-old bystander, was struck in the
left side of the back and was killed. At least five witnesses
identified [Appellant] as the shooter. All were his friends who had
been there with him except a woman, who attempted to grab
[Appellant] after the shooting, and identified him in a photo array.

N.T. Hearing, 12/18/17, at 114-16.

On December 2, 2015, Appellant entered a negotiated guilty plea to
third degree murder, aggravated assault, and conspiracy. The
Commonwealth reduced the murder charge from first to third degree in
exchange for the plea. The trial court imposed an aggregate 25 to 50 years
of incarceration, and Appellant did not file a direct appeal. On September 8,
2016, Appellant filed this timely first PCRA petition seeking, among other
things, reinstatement of the right to file a direct appeal. The PCRA court
conducted a hearing on December 18, 2017. The PCRA court found, among
other things, that Appellant received a favorable plea bargain and that he
never asked plea counsel to file a direct appeal on his behalf. The PCRA court
therefore denied relief. This timely appeal followed.

Appellant raises a single issue for our review:

Was the PCRA court correct in denying reinstatement of

[Appellant’s] rights nunc pro tunc when, after an evidentiary

hearing, the court credited trial counsel’s testimony that

[Appellant] never communicated to counsel his interest in
appealing after entering his negotiated guilty plea?
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Appellant’s Brief at 1.1

On review, we must determine whether the PCRA court’s findings are
supported by the record and free of legal error. Commonwealth v. Pitts,
981 A.2d 875, 878 (Pa. 2009). Appellant claims counsel was ineffective for
failing to file a requested appeal and/or failing to consult Appellant about the
possibility of an appeal. To overcome the presumption of counsel’s
effectiveness, a PCRA petitioner must plead and prove that the underlying
issue has arguable merit; that counsel had no reasonable strategic basis for
the disputed action or inaction; and that the result of the proceeding would
have been different but for counsel’s error. Commonwealth v. King, 57
A.3d 607, 613 (Pa. 2012).

“[W]hen a lawyer fails to file a direct appeal requested by the defendant,
the defendant is automatically entitled to reinstatement of his direct appeal
rights.” Commonwealth v. Markowitz, 32 A.3d 706, 714 (Pa. Super.
2011), appeal denied, 40 A.3d 1235 (Pa. 2012). Instantly, Appellant
testified that he requested a direct appeal, and counsel testified that Appellant

did not do so. Appellant produced a letter he claims he sent to counsel, but

1" During the proceedings before the PCRA court, counsel filed a petition to
withdraw pursuant to Commmonwealth v. Turner, 544 A.2d 927 (Pa. 1988)
and Commonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988) (en banc).
The PCRA court never ruled on the petition and never permitted counsel to
withdraw. At the conclusion of the PCRA hearing, counsel agreed to file a
notice of appeal on Appellant’s behalf. N.T. Hearing, 12/18/17, at 132-33.
Counsel has remained on the case and filed a brief on Appellant’s behalf.

-3-
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there was no evidence the letter was mailed and the PCRA court disbelieved
its authenticity. Appellant also claims he asked several family members to
contact counsel about filing a direct appeal, but he produced no evidence to
support that claim. The PCRA court found counsel credible and Appellant not
credible. “The PCRA court’s credibility determinations, when supported by the
record, are binding on this Court.” Commonwealth v. Medina, 92 A.3d
1210, 1214 (Pa. Super. 2014) (en banc), appeal dismissed, 140 A.3d 675
(Pa. 2016). For the reasons explained in the PCRA court’s April 18, 2018
opinion, we agree that this issue lacks merit.

Next, we consider Appellant’s argument that counsel was ineffective for
failing to consult with him about filing a direct appeal. The United States
Supreme Court has held as follows:

[Clounsel has a constitutionally imposed duty to consult

with the defendant about an appeal when there is reason to think

either (1) that a rational defendant would want to appeal (for

example, because there are nonfrivolous grounds for appeal), or

(2) that this particular defendant reasonably demonstrated to

counsel that he was interested in appealing. In making this

determination, courts must take into account all the information
counsel knew or should have known.

Roe v. Flores-Ortega, 528 U.S. 470, 480 (2000).

Instantly, the PCRA court found that Appellant’s plea bargain was very
favorable, given the overwhelming evidence of his guilt and the high likelihood
of a conviction for first-degree murder if Appellant proceeded to trial. And, as
we have already explained, the PCRA court credited counsel’s testimony that

Appellant did not demonstrate interest in taking a direct appeal. For the

-4 -
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reasons explained in the PCRA court’s April 18, 2018 opinion, we agree that
this issue lacks merit. We direct that a copy of that opinion be filed along with
this memorandum.

Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Esty
Prothonotary

Date: 6/19/19
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OPINION |
Rose Marie [Jelino-Nastasi, J.

PROCEDURAL HISTORY

On December 2, 2015, Petitioner entercd into a negotiated guilty plea before this court to
murder of the third degree, 18 Pa. C.S. §2502 (¢), as a felony of the first degree; conspiracy to
commit murder, 18 Pa. C.8. §903, as a felony of the first degree; and aggravated assault, 18 Pa.
C.8.§2702 (a)(1), as a felony of the first degree, On that same date Petitioner was sentenced to
twenty (20) to forty (40} years imprisonment for third degree murder; five (5) to ten (10) years
imprisonment, 10 tun consecutively, for the conspiracy conviction; and five (5) to ten (10) years,
to run coneurrently, for the aggravated assault conviction,

No posi-sentence motion to withdraw the plea w.as filed. No appeal to the Pennsylvania
Superior Court was filed. Therefore, judgment of sentence became final on January 1, 2016.

On September 8, 2016, Petitioner filed the instant, timely PCRA petition.

On November 16, 2016, Petitioner filed an amended petition.

On August 2, 2017, PCRA counsel filed a Finley letter of no merit.

On September 21, 2017, the Court rejected PCRA counsel’s Finley letter and ordered a

hearing,



On Deccmber 18, 2017, a PCRA hearing was held, after which the Court denied PCRA
relief.

On January 12, 2018, Petitioner filed the instant appeal to the Pennsylvania Superior
Court,

On April 13, 2018, Petitioner filed a 1925(b) Statement of Matters Coinplained of on
Appeal, pursuant to an order of the Court, claiming:

1. The PCRA court erred in denying Petitioner’s requested relief to reinstate

appeliate rights nunc pro tunc.

FACTS

On September 22, 2014, Petitioner and his fricnds were in search of a group of teenagers
who had engaged in an altercation with their friends a few days before. They encountered the
group and a fracas ensued which was broken up by Septa police officers. The group dispersed;
however, the confrontation resumed nearby and Petitioner took a .22 caliber firearm from the
back-pack of one of his friends and fired four (4) to five (5) shots into the crowd his group was
fighting, Bystanders, Donald Boseman and fifteen (15) vear-old Aisha-Abdur Rahman, were
struck by the gunfire. Donald Boseman was struck two (2) times and survived, Aisha-Abdur
Rahman was struck one (1) time on her left side and was killed. Five (5) witnesses identified
Petitioner as the shooter (four of which knew him as a friend).

ANALYSIS

The PCRA Court set out its analysis and findings. of fact and law in full, on the record,

after the hearing. See NUT. 12/18/17 at pp. 114-133 (attached herelo as ‘Exhibit A”)

Therefore, the PCRA court did not err in denying Petitioner PCRA relief.



CONCLUSION
Based on the 1‘6r€g0ing, the Court’s denial of the PCRA petition should be affirmed.

By the Court:

b Lot

Rose Marie DeFino-Nastasi, J.
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Page 113 | Page t14
Commonwealth vs. Person ? Commenwealth vs, Person

[t Should Mr. Bowe have filed a motion to i (1t colloguy. There was a written colloquy.

(2] withdraw the puilty plea? He had no | (21 Mr. Person is not someone who is

3 duty to consult with his client aficr a }I {3  struggling under some sort of mental

4 full colloguy. You don't then | 143 infinmity or incapacity. This was a

5] imimediately consult with your client. ; 5] knowing and intelligent guiity plea.

6]  There is no such duty. Oh, by the way, i 16] The standard for granting

171 did you change vour mind? How many | [7]  leave to withdraw the guilty plea after

{8] times do you do that? [id you calt him I[8]  sentence is a very high hurdle and that

[91  laier that day? Do you call him every i[9  would not have been met in this case,

{161 day? Did you change your mind yet? Did {161 Your Honor,

(11 you change your mind yet? 1111 So T submit that the Defendam
[t2} No, there 15 na reason lo i(121  has not shown that ke would be catitled
{131 assumwe that there was a duly on %[13] to withdraw his guilty plea. Hc hasn't
{14]  Mr. Bowe's parl to continue (o consult l[‘ul] shown that his attorney did anything

(5]  with him once the colloguy was over. §[1 5/ wrong or that the colloquy was

(18]  Everything before the colloquy was done (16]  inadequate and he has not shown that he
(171 in accordance with the law and, (171 made a timely request to have a direct
(18] therefore, there wasn't an error buy if =98] appeal to the Superior Court.

(19  Mr. Bowe had somehow conmmunicaigd with t 1[.1\9']:_ THE CCURT: Thank you.

(20]  Mr. Person and gonc ahead and with ten . Ry _ [20] > The undt.rlying facis of this

[21]  days brought a motion to withdraw the T b [21] particularg case are, as follows. On

[22]  guilty plea before the Court, | suemit *'“_5 s i '[22]_-‘-5.'9122 2(}[4‘-pctmon<.r was with a group
23] that there coutd be no prejudice in the :{ ,; -\3__ ’ [23] ofl[]d:v?duals Jincleding Quadir Gibson,
{741  case because the Court would have demed 3 }4’“ \ v {24]-— JShamneh Mcrrg;:caihcr Rahnea Freeman
(251 that motion. The Coun hemd a full L:} :# 7 i, 7 (25]3._‘\ gnd Andraw]Taylor\thal this group was
T T e J‘_u Iy 1 ‘f ' o Pt [ \; W T Pagmem?{'ﬁ

Commonwealth vs. Person ," i Rt AN Commonweallh vs. Person

111 iooking for another group of young o ':J, whs had bu,n thcrc with him exeept s

121 people, who had been in an altercation , =<7, AL wmmn 'wh() attcmpted to grab the

i37  with some of their friends a few days Defendart after the shooting, and

41 prior, that this group was walking identified him in a photo array.

{5}  arcund, that lhey came into contact with " The Defendant's claim in this

]  another group of teenagers and that they [6] PCRA, which the Court ordered a hearing
{7{  began fighting, that that {ight was [7]  on, was that Trial Counsel abandoned the
18]  broken up by the SEPTA police, that, i (8t  Defendant by failing 1o file an appeal.

(9 thereafier, the fight sparked up again ;9] That was the claim and so that is the
(190  as the other group followed the {110} claim that was heard by this Count. .
(1] Defendant and his group from the area. %[1 13 Purguant 10 Flores-Crtega and
12} At the poimt in which the 5[125 Commaonwealth versus Touw, the Defandant
(13]  [ght sparked up again, Quadir Gibson jus  hasa Constitutional right for Counsel
(i4]  yelled 1 the Defendant get the gat, ge! {1141  to consult with the Defendant about an
(t5]  the gat and at that point, the Defendant {151 appeal where Counsel has reason w0
[16]  took a .22 cahber weapon from the 116} believe either, one, that a rational
1171 backpack of one of the others and fired %ﬁ?; Defendant would want to appeal because
18]  four or five shots into the crowd of 1138]  there are nonfrivalous grounds (o
(19]  individuats that were fighting. Donald {19]  appezl or, two, that this particular
(201  Boseman was struck twice and survived, !{20] Defendant reasonably demonstrated o
[2i]  Aisha Abdur-Rahman, a 15-year-old l1121} Counsel that he was interested in
(221 bystander, was struck in the left side i[22] appealing.
123} of the back and was killed. At least (23] Mow there has been lots of
24}  Five witnesses identified the Defendant ji2ai  testimony here today about this case and
[25]  as the shooter. All were his friends ii25] about what the Defendant did and did not
Kevin Flanagan, O.C.R Court Reporting System (page 113 - 116)
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(21 people. who witnessed the crime, knew
3] the Defendant, They kaew him. They
@] pointed him out,

[s The deal struck for 25 to 50

G1 years, basically, saved the Defendant

{71  from a life imprisonment senfence

8]  because there was a high likelihood had
@  he pone teial, which any seasencd

{10]  auorhey would know, that he would be
{111 found guilty of first degree murder and
112§ even if he weren't found guoilty of first
113]  degree murder by some stretch, maybe the
18] jury -- 1 don’t know - ignored the

[15]  evidence, four to five eyewitnesses who
{16]  saw him shoot the gun and the fact that
(7] he hita 13 year old and killed her and
18] hit another 19 year old, there are stifl
19]  two shootings here, one is a death and
{20]  then one is the aggravated assault where
[21]  someone is shot two times. There isno
[22] way you would get a 25 year senfence
{23] even if you were found guilly of third
iz4]  depree murder, which is 20 to 40 year
[25] waximum, and aggravated assault,

2 - bccn had by. thls Defendant was worked
31 out for him by “Mer. Bowe, That was a
4] long explanation 1o go back 1o the case
51 law, that why would Mr, Bowe believe
(61  that a rational Defendant would want to
{71 appeal? There were no nonfrivolous
t[8}  grounds for an appeal. There were only
i19]  frivolous grounds for an eppeal in this

2{10] particular case.

:;{1 1] The Defendant reccived the

1112)  benefit of the bargain. This wasa

i3] guilty plea end during the course of the
?i[14] guilty plea, the Defendant was given
I[15)  multiple oppotlunities o abort the

|[16] guilty plea and so in the end, once he's
i(17]  spoken 1o by the attorney maybe two
;{18] tirmes, by the Judge throughowt the

' course of the guilty plea and given the
{[20]  option by the Judge on morc than one
291 occasion during the guilty plea to not
:[22} go forward with the plea, that, in

i(23]  essence, is the Defendant saying he docs
i24]  not want fo appeal.
lt25] So any rational attorney wonld

Page 117 | Page 118
Conmionwealth vs. Person E Commeonwezlth vs. Person
(11 wantto do. The colloquy speaks for i} degree murder, as well as morder
{21 wseli This Court advised the ; (21 generally? The District Attorney, yes,
© @ Delendant in very clear tenus, by the 131 Your Honor. Mr. Bowe, yes. The Coun,

{4]  way, about the sentence, that it was 25 | {a] il you were to go to trial and evidence

(51 to 50 more than one tine, [ betieve, i {3}  came out during the course of the trial

(6 In particular, on page 24, the | 161 which could tend to prove that the

(2] Coirt, op the conspiracy charge, the 7]  murder was a first degree murder, then |
[#  sentence will be 5 to 10 years to run l (8]  would have o give the jury the law on

[ consceutively, that means it starts when 119]  first degree murder and if they found

(167 the 20 ends. Making that seatence, H10]  you guilty of first degree murdet, that
(3%]  total sentesice 25 to 30 and the M1 sentence is life without parole. !

12]  aggravated assault sentenece will be 5 to !{12] cannot change that as a Judge, and it

(131 10 years to run coneurrently. So that i13]  just goes on.

[14)  juststarts with the 20 to 40 and runs §{141 S0 going back to the issue

(15)  at the same time. Do you undersiand ?[15} here, this case was a first degree

[16] that? The Defendawm, yes. The Court, E[ﬁﬁ] meureder case by all accoumts. Mr. Bowe,
{#7]  the total sentence being 25 10 50 years . ;[1?] an Altomey with 40 years experience,
[18]  state incarceration. Do you understand [18]  hundreds of wials, 50 capital cases,

(9] that? The Defendant, yes. The Court, tﬁélﬁ . you might find one other attorney in

[20f  page 25, ling 13, the Commonwealth hasx - [?91 o~ Phtladclph:awho has done S0 capital
217 agreed, in exchange for your plea, not ;75 R 1, cases, one c}f‘ﬁ:e top attomeys in the

122} only do they agree 10 a sentence of 25 i [22] ““uty\thauyo ] ‘\z ere lucky enough to have
23] to 50 years. but they also agree that 3 f_l}een appmntcd That is why the Judge
{24i  they would not proceed, and then the ¢ 3 i : ;dldn t 1emovc Mi I%owe
255 Court says was he charged with ﬁrstf-‘ 1-“ :\ '5' 'I‘he ewdenw in this case

B -c’ { ?"“’_ e e 'J ~ et Pdge 120
Conunoenwealth vs. Person 1'2 J #,}:.F’ ;¢ (’Commonwca]th vs. Person
[1]  would be averwhchning because the * 11~ %, Thg best de d‘cal that could have

Kevin Fl:}ﬂagml,O.C.R
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aH
G
(3
{4
{5
{6
t7]
f8)
]
110]
f11]
[
(13
(14}
{19
{16
{17]
[18]
(19]
{20}
{27}
(22}
1231
124}
[25]

i1
(2
(3
4
(5]
i
i
i8]
(4
(10}
(1]
{12
{13]
{14
(15)
{16]
(7
(18]
(9]
{20]
21
{22
{23]
[24]
23]

Page 121 | Page 122

Commonwealth vs, Person | Commonwealth vs. Person
think thal he was satisficd wath his l (1] March 2L, 2016, the Defendant makes no
deal at the end of the day or - not E fz]  mention of the fact tha he ever wanted
exactly satisfied. The Delendam 13]  to withdraw his plea, that he ever
wonldn't have been satistied with 1{9]  wanted an appeal, that he ever
anything and the reason we know that is 51 coresponded with Mr. Bowe and Mr. Bowe
because of the kinds of complaints he i 6 ignored him.
was making, which T will get to later i 17 All the Defendant said is
on, and the Court finds that all the i8]  believed my sentence was 20 to 40, not
letters, by the way, written to the @ 2510 50 and you need to fix this.
Court by this Defendant were in i) Actually, quole, T am asking that upon
handwsiting, This letter, D3, is ‘(111 recciving this letter, that this issue
typed. 1vis dated 1/14/16. 1tis (121  be resolved the way possible and as soon
titlcd 1o Mr. Bowe, There is no address {13)  as possible, please, end quote.
on it. There is no indication that this a4y 50 this Defendant did not
was ever sent out to Mr, Bowe and even i[15] reasonably demonstrate to Counsel that
if i were, which the Court doesn't €[16] he was interested in appealing,.
believe that this letler ever went to . ]'[\7} Therefore, Trial Counsel did not abandon
Mr. Bowe, this could have been typed at o 18] petitioner by failing to file an appeal.
any particular time, cven if it were, '. : '![19]. The second claim by the
1714716 was well beyond the thirty-day | ,"; ] ) 420} . Defendant that he was induced by Counsel
deadline that the Nefendant had, which (l ) '1}4(;:‘1 . f‘fwwg{zﬂ to plead; gullry bcaause Counsed failed
he was clearly told about, from 12/2, LA ‘?.} %! [22[ Fto mveingatz and prepare his defense.
2015, Thc Defcndam‘mus{ show Lhat his plea

Also, the Courl notes thatin - 5 =" [24:« -waa un!a&afully mduced and that he is

the Drefencant's letter o \he Court p’r’i’f A =i [25] anocem‘\ The Blca must be involuntary
i :—:rf S ( ‘*;!-. Page 124

Comimonweaith vs. Person < -
or unknowing. We went through on the™*-" n-';__
record, the Defendant did indicate at Lt
vanous poinds during this plea that he

was not satisfied with the advice of 141
Counscl. He then spoke to Counsel. i[5

The Coust then asked him if he : [61
wished 10 continue with the plea. The iyl
DNeafendant indicated that he did. The 1 18]
Court explained to the Defendant that he ; (9]
can go {etrial, that the Court was (10}
ready ¥or trial, that the trial was %{1-1]
yoing 1o start on Monday. So obviously v
it sownds like the plea was the week 13
before maybe or the Friday of the week f(14)
before. i(15)

The Defendant's complaint was !{16]
that Mr. Bowe did not come up with some i(ﬂ']
kind of defense. The Cour tells the i[14]
Defendant, again, that he has the right f,['lg}
to po to trial but that the Court will i[zm
not remove Counse] because he is an 3[91]
excellent avorney. The Defendant talks |[22]
\o the attorney off the record and then }[23]
says he is sausfied. The Court, again, ilﬂl
says to the Pefendant that the Court 28]

}w 1075 go torward w:th the plea In

response; ‘ihe Defendant says that he
wanis 1o proceed.

After the plea, the Defendant
exercised his right of allocution and
said, quote, to the family of the
decedent, T would like to say that |
truly apologize for taking Aisha's life,
that my intention was never 10 hutt

Adsha in any kind of way. 1 made a very
poor decision and 1 will be heid
accountable for my actions, end quote.

The Defendant claims he was

forced to plead guilty because Counse!
did not investigate his casc and that
had Counsel investigated his casc, he
would have come up with a defense.

The Defendant mentious todsy
in his testimony that he wanled certain
motions filed. Those motions, the Courl
asked him about, were, one, a mation to
suppress statements by other witnesses.
There was no such thing and T understand
the Defendant doesn't know the law,

Kevin Flanagan, 0.C.R

Court Reporting System
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Page 125 1 Page 126
Commonwealth vs. Person ! Conunonwealth vs. Person
1t} Two, motion to sever, that would not b4 he was prepaced for, which this Courn
(2]  have been granted in this case anyway I [2]  credits that testimony that Mr, Bowe was
(3} just from the Court knowing the facis ‘ {3} prepared for and prepared to do a trial.
(¢} bui secondly, that would net have an i 4 Somctimes there is no
{51  issue. Jtwas anon-issue. The affirmative defense, that is just the
5]  codefendani was sent back te juvernile [ {6]  way it is and although the Defendant may
7] court. l {7}  be unbappy with the situation he is
i8] The other claims that the ti81  placed in, that four or five
{99  Decfendant makes are that ! 9]  eyewitnesses can directly testify that
[y Miss Merriweather stated that part of ifier  they saw him commit the murder and that
1117 her statement was made up by the police. l111}  the District Altomey's Office, knowing
(2]  Another wilness denied her statemient in ![12] that he killed one person and shot
{13]  its emirety. A wimness failed to pick {13  another, would not go below 23 years,
{14]  petitioner out in a lincup, that Counsel [141  butthat is the reality of the
(15)  Jailed to investigate the inconsistent f15]  stuation.
116]  statements of Deborah Scott and that ![ 16) So, with regard to prejudice,
(171 Counsel failed to subpoena phone records 171 to suceeed in showing prejudice, the
(18]  of the codefendant who claimed he had 18] Defendant must show that it is
(19} phone contact with the Defendant prior ] ,Eig}a reasonably probable that, but for
203 to commission of the erime. which was ,"’ " o fZO1 < Counsel's errors, he would not have
{21  nottrue, , Y B §2ﬂ pleaded gu:lty a\nd woutld have pone to
{22 These were all impeachment, W ;:" ) [9?}&3* tnal A rnasonable probab:hty 5z
(23}  basically, evidence, which weuld be the fi
{241 ype of evidence that would come out,™ 27 ‘,_ -
25} dmmg a lru( whtch Mr. Bowe tnsuﬁcdf.-‘*,
B Page 128
Commonwealth vs. Person ;

(1} prejudice requirement, the Defendant™

2]  must show that there is a reasonable er

i3] probability that, but for Counsel's

i4]  errors, he would not have pleaded guilty
(81 and would have insisted on going to

& il

171 When you lock at this inguiry,

i8]  basically, the Court is reviewing, it's

18] abmaostas if it is an inefTective

{101  assistance challenge, Where the afleged
(11]  error of Counsel is a failure to

(12]  investigate or discover potentially

[13]  cxculpatory evidence, the determination
{141 whether the error prejudiced the

{15t Defendant by causing his to plead guilty
1i6]  rather than go to trial will depend on
{171 the likefihood that the Discovery of the
18]  evidence would have led Counsel to
(18]  change his recorunendation as lo the
{20}  plea.

§21) This assessment, in turtt, wiil
{22]  depend, in large pant, on a prediction,
237 whether the evidence likely would have
[24j  changed the outcome of a trinl.

125)  Simifarly, where the alleged error of

Wk
RN
| 1)
Iy
! e;
'm
@
£ 19]
{101
{[11]
12
{13
114}
113)
8]
n
i18]
o
'[20
‘ 21}
221
(23]
ji24]
{f25)

Wi a{fEL ~ Defendanz ofa potcn!u] affirmative

dcfeme 1) the crime charged, the
resolution of the prejudice inguiry will
depend largely on whether the
affirmative defense likely would have
succeeded at trial.

There was no affirmative
defense mn this particular case. You
have four to five syewitnesses, They
saw you there. So you didn't have
alibi. You didn’t have self-defense
because the other side, there is no
claim that eanybody was armed and comning
after you at the timse you pulled oul a
gun and shot two people.

So the only thing would be
that Counse! would try to have inpeached
all of the witngsses against you. tis
really, really hard Lo impeach four
witnesses, whe know you and identfy you
as being with them and on the scene,
shooting a gun. So there is no
information that this Defendant had
brought out that Counsel failed (o
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ipvestigale that would have ted to this
Pefendam cheosing not 1o plead guilty.

in the end, that is why this

Defendant did plead guilty because the
reality of the situation was that this
lawyer's advice was solid and good
advice and that had the Defendant gone
to trial, he most likely would be
serving a life sentence right now.

There is another claim
cutstanding. 3o, therefore, this Coun
finds that as to the sccond claim, that
Counsel induced the Defendant 10 plead
guilly, that claim has no merit. 1am
not even going o get w he prejudice
prart. 1t doesa't even have mierit to
start off with.

Lasily, the Defendant raised
the claim of newly discovered evidence
in his petinion. There was no hearing
on that but it needs to be decided on
the record,

The Defendant claims that the
codefendant recanted his statement on'a .7
prison calt on 10/2/16, that the

b T
1~

HE?
e
ERIN

,.;\

Coramonwealth vs. Person
codefendant who was sent back 1o
juvenile court and at the age of 21 is
gomg to be out and no langer sutyect to
any kind of jurisdiction of the Court,

50 who would lose nothing by recanting
his statement. S0, therefore, that
isstie has no merit,

This Court, finding that the
Defendant's issues have no merit, denics
the PCRA and fonmelly dismisses it at
this time,

You have thirty days to Hle
an appeal to the Superior Court
regarding this dismissal and denial of
your PCRA.

Do you undersiand thu?

THE DEFEMDANT: No

THE COURT: You dont
understand thal?

THE DEFENDANT. No,

THE COURT: 1just denied your
PCRA, so you can file an appeal on my
denial. That appeal has to be filed
with the Superior Court.

Do you understand {hat?

; Page 130
i Conmmonwealth vs, Person
i' (1 codefendant called the petitioner on a
‘[zt recorded prisen call and stated thai he
5 [3)  falsely implicated the petitioner.
! ; 14) For this evidence to qualify
l 5] as aewly discovered evidence, it would
| [6] have to be discovered afler trial, could
[ (7] not have been discovered earlier through
i 8] reasonable diligence. The Defendant
119]  would have that ooe. Assuming it is
i[10]  &ven wue, we dow’t even have itin here
[(11]  in front of us, but il is a recaniation
2[12] by a codefendant; is not cunwilabive --
13 ir's cumulative but itis by the
i[14] ~ codefendam, so even if the Defendant
§[15] could get passed that, itis not being
18]  used solely 1w impeach credibility,
lez)  which it would be, and would fikely
18l compel a different result, which it
“\}{19]l absolutely wauld not in this particular
™ {?Gj case hccause lherc are four
2y [21} . 1denuf|cag_9n witnesses who know the
. [22] ‘“J D«.fenddnh who blace him at the scene.
SO [23] ».'5?\ s i‘unhem{ore recantations are
[24},. J notonoueiy umehable espccmi!y those
Paqe 132
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o uTHE DEFENDANT Yes.
e tTHE‘COURT I denied it here,
So you hive to g0 1o the higher Court to
say she is wrong, that Court shouldnt

! (51  have denied it.
i8] Are you going te continue to

{71 represem him?
l 8] MR, SCHULTYZ: Your Honor,
1§9]  respectfully, T spoke 1o Mr, Person this
{10]  morming. ! explained to him the
;[11] scenario which could happen today and if
I[12]  Your Honor would like, obviously [ did
§{13] file a Finley letter but Your Honer has
44} notgranted my motion 1o withdraw. In
i(1s] speaking to Ms. Person, he does wish to
(161  pursue an appeal in this case.

117] THE GOURT: That's fine. You
i18)  understand the issues, Counsel. If you
if19]  feel you can't do it, that's fine, but

(201 you did rzpresent him (o the best of
1{?5] your ability here and you know the
;E22] issues.

[2.5] MR. SCHULTZ: 1 spoke with Mr.
(24]  Person and heasked me to continue, if
{125]  can If Your Honor would allow, I will

Kevin Fl'.m-ag:m. Q.C.R

Court Reportmg System

{page 129 - 132)



S1CROD134962514
Darian Person

Hearing Volurue |
December 18,2017

]
2]
{31
[4}
(5]
18]
{7
8]
{9l
(1%}
(1
32t
03
{14]
(&
116)
117)
(78]
(19
[20]
(21]
(22]
{23)
[24}
[25)

Page 133 ‘
Comnionwealth vs. Person |

file a notice of appeaul. I i1 proceedings were adjourned, at this

THE COURT: I think that that L2l time.)
is fine. since you sal through this : {3 .-
hearing, you know what the issues are, ' L) .
you zealously represent him, : [5]

MR. SCHULTZ: I am familiar { 6]
with the case, as well, Your Honor. [ 171

THE COURT: That’s fine. Your | 8]
Counsel will {ile an appceal on your 1(9)
behalf. Yo

Do you understand that? ‘1]

THE DEFENDANT: Yes. 1112)

THE COURT: All tight. ly13)

MS. LABAR: Thank you, Your {14)
Hernor. H15)

May | be excused? i[iﬁ}

THE COURT: Yes. |[1f]

MR. SCHULTZ: Muay [ be 18]
excused, Your Honpr? v ![19].

THE COURT: Yas. . )

Thank you. ™ ﬁ’ ‘.gw 37, _

MR, SCHULTZ: Thuuk yon, Your i 37 o i
Honor, ‘“ L

— Ay ot T
{Whereupon, the ”J""J.—‘}"
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(3 DEFENSE EVIDENCE

(4} WITNESS; Dr Cr Rod Rec
51 WILLIAM BOWE, E8Q. 7 25 3
[6) RONALD FELDER 42 48 33

(71 DARIAN PERSON 59 64 93

18]
(9]
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