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PENNSYLVANIA : PENNSYLVANIA
V.

NOEL NIEVES
No. 3202 EDA 2016
Appellant

Appeal from the PCRA Order August 30, 2016
In the Court of Common Pleas of Chester County Criminal Division at
No(s): CP-15-CR-0000858-2015

BEFORE: BENDER, P.J.E., LAZARUS, J., and KUNSELMAN, J.
MEMORANDUM BY LAZARUS, J.: FILED APRIL 16, 2018

Noel Nieves appeals, pro se, from the order, entered in the Court of
Common Pleas of Chester County, denying his petition filed pursuant to the
Post Conviction Relief Act, ("PCRA"), 42 Pa.C.S.A. §§ 9541-45. After our
review, we affirm based on the opinion authored by the Honorable Anthony A.
Sarcione.

In October 2015, Nieves committed three gunpoint robberies in Chester
County. On July 15, 2015, Nieves entered a negotiated guilty plea to one
count of robbery, 18 Pa.C.S.A. § 3701(a)(1)(ii), graded as a felony of the first
degree at docket number 15-CR-0003829-2014, and two counts of robbery,
18 Pa.C.S.A. § 3701(a)(1)(ii), also graded as felonies of the first degree, at

docket number 15-CR-000858-2105.
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In accordance with the terms of the plea bargain, the court sentenced
Nieves on July 17, 2015 to ten to twenty years’ imprisonment followed by ten
years’ probation. Nieves did not file post-sentence motions or a direct appeal.

On November 4, 2015, Nieves filed a timely PCRA petition. He alleged
plea counsel was ineffective for failing to file a pretrial motion to suppress on
various grounds, for “manipulating” him into entering a guilty plea, for failing
to develop a strategy to support his claim of innocence, and for failing to file
a post-sentence motion for modification. On November 6, 2015, the court
appointed PCRA counsel for Nieves.

On January 27, 2016, PCRA counsel filed a petition to withdraw and a
no-merit letter pursuant to Commonwealth v. Turner, 544 A.2d 927 (Pa.
1988), and Commmonwealth v. Finley, 550 A.2d 213 (Pa. Super. 1988) (en
banc). On March 8, 2016, the court issued a notice of intent to dismiss
pursuant to Pa.R.Crim.P. 907(1). Nieves responded with a pro se letter to the
court, claiming he had been diagnosed with ADHD and bipolar disorder as a
child and, although he denied being on medication at the time of his plea, “the
truth was” that he was on medication and could not “focus right” during the
guilty plea colloquy. In response, the court conducted another independent
review of the record and again determined there were no genuine issues
concerning any material fact and that no relief was warranted. The court
issued another Rule 907 notice of intent to dismiss.

On April 20, 2016, Nieves filed an "Emergency Motion for Enlargement

of Time,” seeking additional time to respond to the court’s Rule 907 notice.
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The court granted Nieves’ motion in part, allowing him 60 days to respond.
Nieves filed his response on June 20, 2016, again challenging plea counsel’s
effectiveness in suggesting that if he were convicted, Nieves, as a repeat felon,
would be sentenced to a mandatory 30 to 60 years in prison, and that as a
once-convicted felon, he would not be entitled to the presumption of
innocence.

Nieves wrote a second letter to the court on July 19, 2016, claiming he
was “not right mentally” when he tendered his plea due to his medicated
status, and counsel had suggested that he not admit to being medicated at
the colloquy. On July 22, 2016, the court entered an order directing PCRA
counsel to review Nieves’s Rule 907(1) response and his July 19, 2016 pro se
letter, and to advise the court whether Nieves was entitled to an evidentiary
hearing on whether plea counsel was ineffective for: (1) misadvising Nieves
of the applicable law; (2) failing to file a pretrial motion to suppress; and (3)
for counseling Nieves to plead guilty.

PCRA counsel complied and filed a letter to the court. Thereafter,
following another independent review of the record in light of Nieves’
supplemental claims and PCRA counsel’s response, the court issued a final
order on August 30, 2016 dismissing Nieves’ PCRA petition and granting
counsel’s petition to withdraw. This pro se appeal followed.

Nieves raises the following issue for our review:

Whether this pro se brief upon appeal from the PCRA court’s
August 30, 2016, final dismissal order merits redress is a question
of exceptional circumstances and the law?

-3-
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Appellant’s Brief, at 2.

Essentially, Nieves is challenging the PCRA court’s order dismissing his
petition without a hearing to determine if his guilty plea was invalid due to
plea counsel’s ineffectiveness. We review such a decision for an abuse of
discretion. Commonwealth v. Wah, 42 A.3d 335, 338 (Pa. Super. 2012).

A petitioner’s right to an evidentiary hearing on a post-conviction
petition is not absolute. “It is within the PCRA court’s discretion to decline to
hold a hearing if the petitioner’s claim is patently frivolous and has no support
either in the record or other evidence.” Id., quoting Commonwealth v.
Turetsky, 925 A.2d 876, 882 (Pa. Super. 2007) (internal citations omitted);
see also Pa.R.Crim.P. 907. "“The controlling factor . . . is the status of the
substantive assertions in the petition. Thus, as to ineffectiveness claims in
particular, if the record reflects that the underlying issue is of no arguable
merit or no prejudice resulted, no evidentiary hearing is required.”
Commonwealth v. Baumhammers, 92 A.3d 708, 726-27 (Pa. 2014)
(citations omitted).

Nieves has set forth a comprehensive argument in his pro se brief,
outlining his claims of ineffectiveness of both plea counsel and appointed PCRA
counsel. Nieves argues this Court should remand for a hearing to determine
whether sufficient evidence exists of his "medically impaired mental status at
the time of the negotiated plea deal,” and whether plea counsel advised him
that he would not be entitled to the presumption of innocence and would be

subject to a mandatory 30-60 year sentence. Appellant’s Brief, at 11, 15-17.
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After our review of the parties’ briefs, the record, and the relevant law,
we agree with the PCRA court’s determination that there were no genuine
issues of material fact with respect to Nieves’ claims of ineffectiveness. The
record of the verbal guilty plea colloquy and the written guilty plea colloquy
belies Nieves’ claims that he was manipulated and coerced into entering a
guilty plea. Nieves stated that he was a high school graduate, was not under
the influence of “any drugs, alcohol or medicine,” and that he did not suffer
from any mental illness “or anything else that would cause [him] not to
understand[.]” See N.T. Guilty Plea Colloquy, 7/17/15, at 3. He also stated
that he understood that he was “presumed to be innocent[.]” Id. at 4. At
the colloquy, Nieves admitted to the three gunpoint robberies, id. at 5, 7, and
stated that he was satisfied with plea counsel’s services. Id. at 10. See also
Written Plea Colloquy, 7/17/15, at 6; Pa.R.Crim.P. 590.

“Our law presumes that a defendant who enters a guilty plea was aware
of what he was doing. He bears the burden of proving otherwise.”
Commonwealth v. Pollard, 832 A.2d 517, 522-23 (Pa. Super. 2003). The
record clearly demonstrates that Nieves understood the nature of the charges
against him, and therefore “the voluntariness of the plea is established.”
Commonwealth v. Rush, 909 A.2d 805, 808 (Pa. Super. 2006). “A person
who elects to plead guilty is bound by the statements he makes in open court
while under oath and may not later assert grounds for withdrawing the plea
which contradict the statements he made at his plea colloquy.”

Commonwealth v. Yeomans, 24 A.3d 1044, 1047 (Pa. Super. 2011).

-5-
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With respect to his claim that plea counsel advised him to lie when the
court asked whether he was medicated, and was ineffective in telling him he
would not be entitled to the presumption of innocence due to a prior felony
conviction, Nieves essentially asks this Court to accept that he perjured
himself at the colloquy. As illustrated above, Nieves acknowledged that he
was presumed innocent at the colloquy, and this was also affirmed in the
written colloquy, which stated: “I am presumed innocent, and if the
Commonwealth cannot prove me guilty beyond a reasonable doubt I must be
set free on these charges.” Written Guilty Plea Colloquy, 717/15, at 7. Nieves
initialed that line, and signed his name at the bottom of the page. Id. at 7.

We conclude, therefore, that the PCRA court did not abuse its discretion
in dismissing the petition without a hearing. Wah, supra. See
Commonwealth v. Bryant, 855 A.2d 726 (Pa. 2004) (PCRA court may deny
petition without hearing if following review of petition it determines hearing
would serve no purpose); see also Pa.R.Crim.P. 907(1). We affirm the PCRA
court’s order dismissing Nieves’ petition without a hearing based on Judge
Sarcione’s opinion. The parties are directed to attach a copy of that opinion
in the event of further proceedings.

Order affirmed.



J-517025-18

Judgment Entered.

4
Joseph D. Seletyn, Esdy
Prothonotary

Date: 4/16/18
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vs. : CHESTER coumv PENNSYLVANIA
NOEL NIEVES | : NOS. 15-GR-0000858-2015;
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Nicholas J. Casenta, Jr., Esquire, Chlef Deputy DfstnctAttomey, for the Commonweelfh
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Before the Court is Defendant Noel Nieves t;mely appeeLif;om ,qur Augus

[ i

30, 2016 Order denying and dismissmg hJS first PCRA Petition.= Defendqnt flled hi

L11

OPINION SURRULE 1925(a3

s m-n,l

—

Yy

—(P

Notlce of Appeai effectwe September 24 2016 the date on which ‘he attests m the

A1

Cerhﬂcate of Ser\nce attached to his Notice that he placect has Notlce of Appeal m the
prison mail system thereby satisfying the requirements of service under the Prisonef
Matlbox Rule, See Commonwealth v, Little, 716 A 2d 1287 (Pa Super. 1998)(discuesmq
\ Prisoner Mailbox Rute) Defendant's Notice of Appeal was thus timely filed within the

-thnty (30) day penod fettowmg the entry of this Court s flnat Order dfsposmg of htS PCR

Petition, as required by Pa. RA.P. 903(a). See Pa. R.A.P. 903(3)(“Except as otherwiseg
| prescribed by ‘this rule, the notice of appeal required by Rule 802 (manner of taking

appeal) shall'be filed within 30 days after the entry of the order from which the appeal i

<y

)

taken."). Because Defendant apbended to his Notice of Appeal a list of the issues o
which he was complaining, we did not deem it necessary to order a Concise S_tater_nent‘
pursuant to Pa. RA.P. 1925(b). Having reviewed the issues Defendaht_ has re‘iveed on

appeal in light of the record and the relevant constitutional, statutory and decisional law,
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We are now prepared to issue the following recommendation with respect to the merits o

Defendant’s appeal pursuant to Pa, R.A,P. 1925(a).

l___FACTUAL AND PROCEDURAL HISTORY

On July 1 5, 2'015 Defendant tenderéd a counseled negotiated ng_i!t_y plea t

one (1) count of Robbery, 18 Pa. C.S.A. § 3701(@)(1)(i)) (Count 1 ), graded as a Felony o

the First Degree (F-1), at docket number 15-CR;0003829-2014 and fwo (2) counts d

Felonies of the First Degree (F-1's), at docket number 15-CR-0000858-20'1_5. The factua

basis recited in the Verbal Guilty Plea Colloquy set forth the following predicaterf‘or the

plea,

With regard to term number 3829 of 2014, on October 22™
of 2014, at approximately 9:50 p.m., the defendant went to the -
- Shell station at 101 East Chestnut Street in Coatesville,
Chester County, Pennsylvania where he made contact with
employees, Michael Brown and Claude Edwards, C-L-A-U-D-
E. ‘ ‘ :

appeared to be a gun at them and stated both of yougetback =

in-the store. They walked back into the store. = He ordered

them to the ground and told Mr, Brown to open the safe; Mr. -

Brown told him he didn't have the key and told the defendant
- to take'the money in the Tegister and lsave. The defendant

told them to get on the ground again. And once on the

ground, Mr. Brown said he was tased in the forehead. And

then the defendant tased Mr. Edwards in the side.

The defendant grabbed a drawer with approximately four
hundred dollars in it and ran out the back of the store,

On 858 of '15, on October 15" of 2014 the defendant went
to the Hair Cuttery at 3927 Lincoln Highway in Caln Township,
Chester County, Pennsylvania at approximately 9:00 p.m.-

~ D~

Robbery, 18 Pa. C.S.A. '§ 3701t(a)(1)(ii) (Counts 22 and 21, respectively), graded as

f
f

i
|

2]
o

N | ._.,k,_The..'defendént-,approached -wearing.a mask, pointed_what SR B
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And the defendant approached Ms. Brittany Daily, B-R-I-T-T-
A-N-Y D-A-l-L-Y and Alliah Lacy, A-L-L--A-H L-A-C-Y, who
were employees of the Hair Cuttery, with what appeared to be
a black semi-automatic handgun which he pointed at them
and said where is the money bag? The defendant punched
Ms. Daily on the left side of her face. And they told him that
the money was with another employee still in the store. The

defendant then fled the area.

¢ Also on that date and around the same time, the defendant
went to the Pizza Hut located at 1809 Lincoln Highway also in
Caln Township, Chester County, Pennsylvania,  That is
located approximately one and a half miles from the Hair

- Cuttery. The defendant went there and made contact with
employees Michael Hashem, H-A-S-H-E-M and “Elizabeth
Cosella, C-O-8-E-L-L-A. Ms. Cosella was working. at the cash
register when the defendant approached: and pointed -what
appeared to be a gun in her face while wearing a'mask and a
gray hoodje. ' R .

The defendant told her to give him the money, give him the
money and punched her in the face, yelled at her to give him
the money again. She opened the fegister drawer and gave
the defendant all the cash inside of it, nine hundred — excuse
me ~ three hundred ninety-six dollars from the delivery
register. o

- \L approached did not have the money. And he fled without
MEETX\entering the store in thatinstance.

{

(Verbal Gui

occurred.

THE COURT: How did the police get to this fellow?

~ 3~

- __.....THE.COURT:.He didn't get anything at the Hair Cuttery..

[THE PROSECUTOR]: Correct. The two employees he

ijty Plea Colloquy and Sentencing Hearing, 7/17/15, N.T. 4-7).
admitted to committing these acts as outlined by the Commonwealth. (Verbal Guilty Plea
Colloquy and Sentencing Hearing, 7/17/15, N.T. 5, 7; Written Guilty Plea Colloguy,

7N7M5, at 2, 5). Importantly to the instant proceedings, the following exchange

—t

Defendan
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[THE PROSECUTOR]: There was a video at one of
the stores, Judge, that showed, although the defendant's face
was covered, there was a general description that was able to

“be provided. And he has a sleeve tattoo on his right arm that
was exposed in some of the video footage. It has distinct
patterning on it. The police, actually the cotinty detectives ran
a search in the database for someone. who fit the rough
description of the defendant, the description that was provided
at the scene, who lived in the Downingtown area and who had
a right arm tattoo and looked for a right arm taitoo that
matched. And they found the defendant in the system. They
found his tattoo. And they took it to a tattoo artist in the area
who was able to confirm that based on the shading and
comparison between the photo of the defendant and his tattoo
and video footage, that was in fact the same tattoo. '

[PLEA COUNSEL]: And then they got a warrant and
went to the house and found_ incrimina_’ging evidence,
[THE PROSECUTOR]: That was the back end of it .
That was how they originally ~ _ L Wt
. : = : AT
THE COURT: They found the taser, [Mr. Jurs? 7 i’ .
‘ ) . . .{;i {) 2.0 A
- [PLEA COUNSEL]: No, a stun gun similar to that:

(Verbal Guilty Plea and Sentencing Hearing, 7/17/15, N.T. 8-9),

) '_Iniéccio'rdéﬁbe \}j&fth_’;hé té_nﬁs of ['jhefeﬂhdéht’s ﬁegoti-ate_a biéai‘égreement,'i){fe“

sentenced Defendant on July 17, 2015 on Count 1, Robbery, at docket number 15-CR

| 00038292014 t6 seive & term of ten (107 to twenty (20) years’ imprisonment in a Stat

L * .

Correctional Facility. This sentence did not represent a mandatory minimum. At term
number 15-CR-0000858-2015, we senténced Defendant on July 17, 2015 to serve a term
of ten (10) to twenty (20) years’ imprisonment in a State Cofrectional Facility for the crime
of Robbery at Count 22, to ruh concurréntiy with the sentence imposed at docket number

15-CR-0003829-2014. Again, this sentence did not represent a mandatory minimum.

==

On Count 21, agéin a Robbery conviction, we sentenced Defendant to serve a term o

~




Written Gullty Plea 'c'ouoquy, 7117115, at 8 9)'
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ten (10) years' probahon to run consecutively to the sentence imposed on Count 1 at
docket number 15-CR- 0003829 2014. Thus, Defendant's aggregate sentence is two (2
concurrent terms of ten (10) fo twenty (20) years’ imprisonment in a State Correctiona
Facility, followed by ten (10) years of consecutlve probatlon We gave Defendant credit -
for trmes served from October 23, 2014 to July 17, 2015 We ordered Defendant to pay

the costs of prosecution and three (3) ten dollar ($10. 00) fines. We dlrected Defendant to

Ca

pay ten dollars ($10. 00) in restitution to the Shell station and three hundred n:nety 8ix
dotlars ($396 00) to the Pizza Hut. We directed that Defendant have no contact with any

of the victims. Finally, we ordered him to provrde a DNA sample and pay the reqwsnto
fee assocrated therewﬂh and to submit to a drug and alcohol evaluation and follow all
recommended treatment, Defendant was adwsed of hiS post- sentence nghts |nclud|nq
his rtght to file a post—sentence maotion W|th|n ten (10) days of sentencmg, both orally o
the record at the Verbal Guilty Plea and Sentencing Hearing and in writing in his Written
Gunty Plea Colloquy. (Verbal Guilty Plea and Sentencmg Hearrng, 7117115, N.T. 19-21;

Defendant did not file a post-sentence motion or take a direct appeal.

| Cohsequently, for PCRA Blirposes, Defendant's Judgment of Sentence became final o

August 16,. 2018, thirty (30) days after the imposition of sentence without a post-sentence
motion or direct appeal being flled. See 42 Pa, C.S.A, § 9545(b)(3)(“For pu_rnoses of thig
subchapter, a judgment becomes final at the conclusion of direct review, including
discretionary review in the Supreme Court of the United States and the Supreme Court of
Pennsylvania, or at the expiration of the time for seeking. the review.”); Pa. R.A.P,
903(a)("Except as otherwise prescribed by this rule, the notice of appeal required by Rulé

~§ o~
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902 (manner of taking appeal) shall be filed within 30 days after the entry of the order
from which the appeal is taken.”). |

On  November 4, © 2015, Defendant filed a fimely PCRA Pet|t|or.
Defendant’s Petition referenced only docket number 15-CR- 0003829 2014. In hig

Petition, Defendant claimed that his plea counsel was |neffect|ve for famng to file a pre

trial motion to suppress ev;denoe on the grounds of racial prof|I|ng, for falllng to file a pre
trial motion to suppress challenging |dent|float|on evrdence that his plea agreement was
~the product of mampulatlon and coermon by plea counsel that plea oounsel ‘was
ineffective for falllng to develop a strategy to support Defendants alleged claim of actucl
innocence, that plea counsel failed to file a requested post~sentence motlon far
modlfloatlon that his plea agreement was "the result of unethroal hehavior or activity” on
the part of pIea counsel, whom he alleged was "partial to the polioe” and "deliberately
manipulated the [Defendant] into taking a Plea of .Guilt'l.]" Defendant attached to his

Petition (1) a letter from plea counsel dated February 25, 2015 regarding various

_ developments in Defendants case, |nclud|ng plea oounsels frllng of a_Motion for
Drsoovery, (2) a letter from plea counsel dated June 1, 2015, in which plea oounsel
| ‘represents that he “will bs fiiing Suppression motion {sic] fegarding the search warrants if
wh|ch we will ask the Judge to suppress all items seized from your resrdenoe and car] ]|,
and (3) a letter from First Assistant Publlc Defender Nathan M Schenker Esquire dated
August 17, 2015 indicating that Defendant's letter request for a motion for modificatim

was received by his office on August 13, 2015, well beyond the period for filing a timely

fu2)

post-sentenoe motion. Mr. Schenker advised Defendant in this letter that due to hi

-~

having entered a negotiated guilty plea, and having completing the lengthy and comple

~ o~
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process whlch that requires, there was essentially no baS|s for filing a motion for
modification and that the trme per|od for seekmg such modrftcatlon had already expired|,
Mr. Schenker advrsed Defendant in th|s tetter that Defendant coutd proceed by filing &
PCRA Petatron Wlth:n one (1) year of his date of sentence

On November B, 2015 we |ssued an Order captloned only .wrth docket
number 15- CR 0003829 2014, apporntlng PCRA Counset for Defendant On January 27, -
2016, PCRA Counsel filed a Petition to Withdraw as PCRA Counsel On March 8, 2016,
after conducting an mdependent review of the record we determrned that there were no
genuine issues concernlng any material fact and that PCRA rellef was not warranted ang
|ssued a Notrce of Intent to D!sm|ss PCRA Petrtron Pursuant to Pa R.Crim.P. 907(1)

-On March 4 2016 the Defendant wrote a pro se Ietter to the Court whrch
'we recewed and f||ed with the Clerk of Courts on March 11, 20186, directing that Office te
‘forward a copy of Defendant's March 4, 2018 to counsel In his March 4, 2016 Ietter,

Defendant protested his actual innocence, challenged the accuracy of the e\ndence used

L

to |dent|fy h|m clalmed that there was exculpatory e\ndence that was not prowded tothe

Court in the form of a cigarette butt found at the scene of the one of the Robberies which
|| did ot Gontain a match & his DNA and stafed that his 'p‘ié_’é"é'ou’ﬁ"é‘ér"‘taia"h‘i}ﬁ'tﬁ atifhed”
not plead he would oe ‘convicted and would face thirty (30) to sixty (60) years in pnsoT
and that he should just "take the deal” so that he will still be able to see his son, at which
point Defendant stated that "I [sic] got scared and gave up on myself.” (Deft.r's Letter,
3/4/18, at 1). Defendant also claimed that he waS'diagnosed with_ ADI—tD and Bi-Polaf

Disorder as a child and that, although he denied .on the record at his guitty plea collogu;

- i

that he was on any medication, "the truth was" that he was on medication at the time of

~T o~
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his plea and was under dlstress and oould hot “focus right” dunng his guilty piea colloguy.

(Deft S Letter 3/4/16 at 1). Defendant wrote both docket numbers 15-CR-0003829
2014 and 15-CR- 0000858 2015 on his Maroh 4, 2016 letter. |

- On March 11, 2016 based on Defendant's March 4, 2016 Ietter we issued
an Order amending ‘rhe captlon of our November 4 2015 Order to reflect both docket
numbers and d;rec’ung that Defendant’s PCRA. Petltlon shall be deemed to have been .
f||ed to both dockets effective November 4, 2015, Our:March 11, 2016 Order also
vacated our previous March 8, 2016 Rule 907(1) Notioe direoted the Office of the Clerk
:of Courts of Chester County to forward a copy of Defendants March 4 2016 Iettert)
_counsel and directed that PCRA Counsel review Defendants Maroh 4, 2016 ietter andg
'flie W|th|n forty~frve (45) days of the Order, elther an Amended PCRA Petition or a
Petmon for Leave to Withdraw as Counsel,

On March 17, 2016, PCRA Counsel filed a letter to the Court in which he
advrsed the Court that his revsew of Defendant's PCRA Petmon prior to the filing of his

January 27, 2016 Petltlon for Leave to V Wrthdraw as PCRA Counsel had encompassed

both dockets already. Stating that he had addressed Petitioners claims of actua

“ifnGcence in his prior Petition for Leave to Withdraw as PCRA Counsel, PCRA Counse

addressed the issue concerning Defendant's medication by noting that at the Verbd

Guilty Plea Colloquy Defendant had advised the Court that he did not suffer from mentg

illness and that he was hot under the influence of any drugs or medications. (Verbd

Guilty Plea Collogquy, 7/17/15, N.T. 3). PCRA Counsel requested that his January 21,

LV,

2016 Petition for Leave to ,Withdraw as PCRA Counsel be reinstated, that Defendant’
first PCRA Petition be di-smissed, and that he be allowed to withdraw from representation,

N8N
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On April 1, 2018, after conducting another independent review of the

—

record, we determined that there were no genulne issues concerning any materral fac

and that PCRA relref was not warranted and Jssued a Notrce of lntent {o Dismiss PCRA

Petrtron Pursuant to Pa R. Crrm P 907(1). ,In_accordance with Pennsylvania Rule of
Criminal Procedure 907(1), we gave Defendant twenty (20) days in which to respond tp
our Rule 907(1) Notice. " | | |

| On Aprrl 20, 2016" Defendant filed an “Emergency IVlotron for Enlaregment
[sic] of Time", seekrng addlttonal time in whrch to respond to our Rule 907(1) Notice!
Specrfcally, Defendant requested one hundred and twenty (120) days in which t¢
respond to our Rule 907(1) Notlce In his’ "Emergency Nlotlon"- Defendant also
challenged the stewardshrp of PCRA Counsel Defendant appended to h|s "Emergencr
tVlotlon" another copy of the February 25, 2015 letter written by plea counsel and a letter
by Defendant to PCRA Counsel dated April 6, 2016 in whrch Defendant claimed he was
actually innocent of the crimes to which he pled, challenged the accuracy of the

tdentrfrcatron evrdence agarnst h:m challenged plea counsel s stewardshrp for failure to

call a particular witness by the name of “Charlie” in h|s favor, and ratsed allegations of

also again claimed in this letter that a cigarette had been found at one of the crimaf
scenes and his DNA had been tested and it was determined that there was no match.
Defendant suggested that the negatrve results implied that he was excluded from the

scene of the crime, thereby exculpating him, and his incarceration is thereforg

" Defendant’s Motlon was received by the Clerk of Courts on April 25, 2016; however, the letter In which it was sent
bore a postmark of April 20, 2016, Accordingly, under the Prisoner Mailbox Rule, we deemed Defendant’s letter to
have been filed on Aprll 20, 2016, See Commonweaith v. Little, 716 A.2d 1287 {Pa. Super. 1998).

~ O~

"'defects in the executlon of the search warrant ‘at the Defendant's residence, Defendani
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unconstitutional_. He claims his plea counsel was aware of the DNA test results. Finaily,

Defendant stated that he was heavily medicated for ADHD and Bi-Polar Disorder at the

WL

time he entéred his plea and ihat, as a result, his plea could not havé been knowing,
voluntary or iatelligent. He also attached to his Motion two (2) pictures, one of which.
according to his April 6, 2016 lefter to PCRA Counsel, is a copy of survei!lanée video, andi
the other of which, ‘again according to Defendant’s April 6, 20186 letter to PCRA Couns,e ,
is a picture of the Defendant's tattooed forearm. Defendant alleges that the County
Detectives took the photdgraph' on tae day thay executed the search warfant at his
feside_nce. |

On May 10, 2016 we granted Defendants Motion in part and denied lt in

L

part We denied Defendant’s request for one hundred and twenty (120) days in wh|ch t

s

respond to our Rule 907(1) Notice, but gave him sixty (60) days from the April 21, 201!
expiration of his originall twenty (20) day responsé period in which to:file his Rule 907(1)

response, making his response due on o‘r hefore June 20, 2016.

On June 20, 2016, Defendant filed his Rule 907(1) Response. In his Rul

\IJ-

907(1) Response, Defendant again challenged the stewardship of PCRA Counsel, whom

-
i

“he claimed “did not adequately investigate Defendant's issues, failed fo remedy the

LI

defects in Defendant's PCRA Petition, and failed to adequately meet or speak with th

w

Defendant to discuss the status of the Defendant's PCRA Petition. Défen;_iant als
claimed that his plea counsel coerced his plea by advising him (a) that hia chances of an
acquittal if he went to trial were "close to 0", (b) that Defendant, as a oncé convicted
Felon, would not be entitled to the preaumption of innocence, and (c).that, if convicted,
Defendant would be sentenced under the "Repeatad Offender Act” [sic] to a mandatory

~10 ~
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thirty (30) to sixty (60) years in prison. Defendant claimed that his plea counsel was
ineffective for failing to file a motion to suppress the evidence obtained as a result of the
police execution of a search warrant at his residence on the grounds that the search wag
conducted in violation of the Fourth Afnendment because the police | only gave
Defendant’s wife, who is not the homeowner, according to the Defendant, a “quick Iqok-
glance” at the warrant after ordering Defendant. and his farnily to vacate the prennises and
by conducting the search while Defendant, who clainns to be .the sole homeowner, was
not present in the home. Defendant alsq _cla_iméd that nis plea connsel_ indn\éed him to lie
by means of "subliminal suggestion”, about his mental héa_lth and med'ic_atién s'tatusna»t
the Verbal Gui!ty F’Iea Colloguy. - Defendant.claimed- that his plea cd_unse.zl,‘ allegedly i
violation of Laffer v. Cooper, 132 S.Ct. 1376 (U.S."Mich.. 2012) an.d Mis_souﬁ V. ané, 13ﬁ.
§.Ct. 1399 (U.S. Mo. 2012), cert. denied, 132 S.Ct, 1789 (U.S. Mo. 2012), insisted that
“[Defendant} and his family should not question or attempt to interfére with. his methods

for they know nothing of the legal ramifications at work and o simply rely upon his legal

expertise because he ([plea counsell), must do what's necessary to apiese [sic] bot}

[Defendant] and the Commonwealth.” (Deft's Rule 907(1) Response, 6/20/16, at 3, para|

A, Befendait diified that fis piea counsel falled {6 develop an iformed opinio)

about the course of action Defendant should pursue in this matter, as allegedly require
by Von Moltke v. Gillies, 68 S.Ct. 316 (U.S. Mich. 1948). Finally, Defendant claimed tha
pilea counsel failed to inform him of his basic sentencing liabilities - and othef

considerations_ so as to enable Defendant to make an informéd decision about whether t

)

accept or reject the Commonwealth’s plea offer. Defendant requested that the
undersigned to allow further PCRA proceedings, appoint new PCRA Counsel, and vacate

~ 11 ~




_ requested a copy of his prison med|cal records and other drscovery in order to show that

| Deferidant’s attomey Had access to "t'ﬁ'e’"r'e"c'r'u'és'ted""i'te"rn"s‘,'"f)’éfeﬁndantq‘;s right to free copies
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Defendant's conviction and sentence pending the resolution of whether Defendant’s plea
was voluntary and “free from the influence of. powerful narcotics”. (Deft.'s Rule 907(1
Response, 6/20/16, at 5). |

| On .-t_luly 18,2016 D.efendant wrote_a pro_'s_e ietter to the Court, which we
received and filed.wfth the Clerk of Courts on Jul'.y 22, 2016 In his pro se lettet,

-Defendant clalmed that he was “not right mentally” when he tendered his ptea becauss

Ltr

he was on medrcatlon and that his plea counsel knew he was an medlcatron and told hira

not to admit it in order to "falsly [src] convrnc[e] [hrm] to perjur [sic]" hrmself Defendant

=

.hls pIea was not knowrngly, voluntarlly and |nteII|gentIy entered He attached to his tette

“Letter in Apphcatron” addressed to the “offrcaat court reporter/Court stenographe

Y ")

seated For The Honorable Anthony A, Sarmone in which he set forth under the it}

"Reqursrtron" all of the items of discovery he wished to have provided to him.

—

On July 22, 20186, ureissued two Orders 'One Order was issue:d-i!

UJ

response to Defendant's request in his July 18 2016 pro se Ietter for free COpleS of hr

Y ")

court records and transcrrpts. We denied Defendant S request, noting that so Iong as the

of these items was satisfied. Sullivan v. Sokolski, 1994 WL 105626 (E.D. Pa. 1994),

affd, 40 F.3d 1241 (39 Cir. Pa. 1994); Gay v. Watkins, 579 F. Supp. 1019 (E.D. Pd.

—

1984). As Defendant indicated in his pro se letter that he was making this request i

i

order to demonstrate that his guilty plea could not have been knowin‘glly, votuntarily an
intelligently entered due to the alleged medicated status at the time he entered his pleg,
we also added that Defendant's argument had no merit because of the Iong_—standing rull;

~ 12~
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L*

in Pennsylvania that a defendant may not challenge his guilty plea by asse-rting that he
lied under oath, even if he avers that his counsel induced the lies. See Commonwealh v,

Yeomans, 24 A.3d 1044 (Pa. Super. 2011), reargument de_znied (August 18, 2011). We

U

' the.n- quoted fro_m that portion of the_Vé'rbal Guilty Plea transcript which'demqnstrates thatt
Defendant ad\ﬁéed fhe' Court durir_)g his Verbal Guilty Plea that he was nbt under the
Enfluénce of any _drijgé, alcohol or medicine. (See Guilty Plea and Se-ntencing Traﬁscript,
TH7I15,N.T. 3). -

* . Our second Order dated July 22, 2016 directed PCRA Couhsel to review

o

Defendant's Rule 0071 ) Response and his pro se July 18, 2016 letter and advise the
Cburt_ in _wri’tihg withir-)‘AthirTy'(.?;O) days of the date of the Ordef_whether Defendant:was;
-e.ﬁt'itied to.' an 'evidéntiary hearing on the follqwihg issues: '('a) whether piea counssl
misadviSéd the D,efen‘dént of thé applicable law; (b) whether plea counsel was ineffec:ti\)e
: .' fo‘r.'féiling to file a pretrial suppression .motion; and (c) whether plea counsel was
ineffective for counseling Defendant to plead guilty.

~ On August 22, 2016 PCRA Counsel filed a letter to the Court addressing .

the three (3) issues we directed him to review in our July 22, 2016 Order, PCRA Counse

“attached & letter from “plea counsel in which plea counsel denied ever teliing the

=

Defendant that he would not be entitled to the presumption of innocence, asserted tha

he reviewed the search warrant executed by the boiice on Defendant's property and

—

found no issues that would warrant relief by the Court, and éxplained__ his reasons fo

advising Defendant to accept the Commonwealth's plea offer.

—h

After conducting another independent review of the record in light of all o

b1*J

the issues raised by the Defendant in his Petition and supplemental filings and all of the

~13 ~
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analyses by PCRA Counsel, including the letter from plea counsel attached to his fin
recommendation, we issued a final Order dismissing the Defendant's first PCRA Petition
on August 30, 2016,

On September 24, 2016 the Defendant placed 'his Notice of Appeal in the

hY ")

prlson mail system thereby sat|sfy|ng the reqwrements of Pa, RA.P. 903(a) pursuant to
the Pnsoner Mailbox Rule. See Commonwealth v. Little, ?16 A.2d 1287 (Pa Super.
1998)(regard|ng Prlsoner Mailbox Rule). Attached to his Notice of Appeal Defendant
appended a statement of the issues he wished to raise on appeal Because Defendant

filed this statement of his clalms we did not request a Conc:|se Statement of Error

Y

Complatned of on Appeal pursuant to Pa., R A P. 1925(b) t/ .
In hrs Statement Defendant ratsed the followmg |ssues Defendant claimed

that PCRA - Counset abandoned him and fatled to. conduct an adequate lnvesttgatron,

WL

which he suggests would have had to lnclude a personal meetrng or conferenc:e with th

Us

Defendant, into Defendant's PCRA claims, including Defendants claim that he wa

""actualty innocent of the crimes to which he pled and that his plea was not knowmgly; -

L)

voluntarily or intelligently entered due to his alleged medicated status and"due to ple'

HJ.-

""éb'uns"él"s'""éllé’g‘é'd'"tﬁanib’:‘jla'ti'vé and ‘coercivée” tactics, Defendant “claimed that " ple;
counsel \notated Laflerv. Cooper, 132 S.Ct. 1376 (U.S. Mlch 2012) and Missouri v. Frye,

132 8.Ct. 1399 (U.S. Mo. 2012), cort. denied. 132 S.Ct. 1789 (U.S. Mo. 2012) by insisting

-

that Defendant and his family “not questien or attempt to interfere with his methods fd

they know nothing of legal ramifications at work and to simply rely upon his legg
expertise because he ([plea counsel]), must do what's necessary to apiese [sic] both

-[Defendant] and the Commonwelath ! Lft s Statement, 9/24/16, at 4, para. 5).

14l
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Defendant claimed that he raas deprived of the effective assistance of counse! during the
pretnal and plea bargaining phases of his prosecution and that plea counsel compelled
Defendant's plea without Defendant's understandlng and consent, in violation of the Flfth,
Stxth and Fourteenth Amendments to the United States Constttutton and Article |, §§ %
and 14 of the Pennsylvama Constitution, Flnafly, Defendant claimed that hls plea
counsel violated Von Moltke V. G.'lires 68 S Ct. 316 (U.S, Mmh 1948) by falllng “to get ap
opinion with the specmty [sm] and expllm ness that the standards require, counsel also

failed to educate [Defendant] about his basic sentenctng llabllltIeS (Deft.’s Statement,

]

9/24/16, at 5) In essence, as hear as we can decipher, Defendant claim-is that ple

counsel dld hot offer him adequate advice with respect to his ‘options of going to trial j:

taklng a plea and dld not advise Defendant about his sentencmg exposure under ths

Statewade Sentencmg Guidelines.

Having reviewed the record in light of the relevant constitutional, statutory

and decisional law, we are now prepared to issue the follownng recommendatlons with

regard to the merlts of_Defendant 's PCRA appea!
I DISCUSSION

A Claims raised in November 4, 2011 PGRA Pafiiion "

We will begm our analysis with the cla|ms Defendant raised in his -
November 4, 2011 PCRA Peiion, |
Concerning Defendant's claim that plea counsel was ineffective for failing tq

file a pre-trial motion to suppress, whether on the grounds of racial profiling or improper!

obtained evidence, including identification evidence, Defendant waived his right to file

pre-trial motions by tendering a negotiated gui!ty plea. See Commonwealth v. Reichle

~ 15 ~
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589 A.2d 1140 (Pa. Super. 1991)(generally, a plea of guilty amounts to a waiver of g

— T ———

defects and defenses except those concerning the jurisdiction of the court, the legality o

the sentence, and the validity of the plea). In his Written Guilty Plea Colloguy, Defendant
| acknowledged that he was waiving his right to file pre-trial motions as a result of
tendering his plea. In Paragraph 20 of Defendant's Written Guilty Plea' Colloqtjy,

Defendant ackhowledge_zd the following.

If 1 went to trial, | would have the right to file motions asking
the Court for many different kinds of relief. Some of these
would be mdtions to quash or dismiss the charges against me
for lack of evidence or for procedural defects; to suppress the
use of evidence against me because it was obtained
unconstitutionally, as for instance by improper questioning or
an illegal search and seizure: and to-ask that evidence be
suppressed because jt was improperly obtained, such as
identiﬁCation'testimony. There could be other motions, also.
If I file such pre-trial applications, a Judge will have to rue on
them before the case could go to trial. / am willing fo give up
these rights, - o

(Written Guilty Plea Colloquy, 7/17/15, at 6, para. 20)(emphasis added).. Defendant
~-- ..l1signed his initials on. the line to the bottomrig_ht.of. this_paragfaph and signed his nhameomn.

the line at the bottom of the page immediately below this pafagraph. (Written Guilty Pled __

—

|| Colloguy, 7/17/15, N.T. 6). Defendant acknowledged and agreed {o the waiver of his right .
to file pre-trial motions in exchange for the tender of his guilty plea. Thlere is no
substantive merit to Defendant's claim. See Commonwealth v. Williams, 899 A.2d 1060

(Pa. 2006)(regarding three (3) prong test for ineffective assistance of counsel).

With respect to Defendant's claim that counsel was ineffective for coercin

and manipulating him into accepting the Commonwealth's plea offer, the Verbal an

£

Written Guilty Plea Colioquies belie the veracity of his claim, At the Verbal Guilty Ples

~ 16 ~




- (Written GAUNW.EIB&_QQ“OQUV. ,7/.1]/.15,_at,6),,ﬁ__Defendant _alsq_sign.e_d._his__namel,qn-the_ line

{[. Colloquy, °
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Colloquy, the Court asked the Defendant, “Has anyone threatened or forced you to plead
guilty?”, to which Defendant responded, “No, sir.” (Ve_rbal Guilty Plea Colloquy, 7717/15,

N.T. 11). The Court then asked the Deféhdant, “Other than the promise contained in .f.'hﬂ

plea agreement, has anyone promised you anyth}ng else to induce you to plead guilty?”

to ‘Which the Defendant responded, “No,” (

the right of the following statements, -

VOLUNTARINESS OF PLEA:
lagree that:

~17. . No one has used any force or threats against
me in order to get me to enter this plea of duilty, - [/s/] NN

18.  No promises have been made to me in order to
get me to enter this plea other than what is set forth in the -
‘plea bargain agreement, if any, on page 3 and 4 of this guilty
plea form. = ' BRI - .

- [/s/INN

provided at the bottom of the page containing.these two paragraphs. (Wri'tten Guilty Ples

* This Court asked Defendant on the record at the Verhal Ghilty Plea Colloqﬁy, "Did.you sign and initial the guilty ple

followed up by asking Defendant, “DId you review It with pMr, durs [plea counsel] before you signed and Initialed it?
(Verbal Guilty Plea Colloquy, 7/17/15, N.T. 11). Defendant again responded, “Yes.” {Verbal Gullty Plea Coliogu
7/17/15,N.T. 11). The end of the Wrltten Guilty Plea Colloquy alse contains an attestation which reads:

| AFFIRM THAT | HAVE RED THE ABOVE DOCUMENT IN ITS ENTIRETY AND |
UNDERSTAND ITS FULL MEANING, AND | AM STILL, NEVERTHELESS, WILLING To
ENTER A PLEA OF GUILTY TO THE OFEFNSES SPECIFIED. | FURTHER AFFIRM THAT
MY SIGNATURE AND INITALS ON EACH PAGE OF THIS DOCUMENT ARE TRUE AND
CORRECT,

{Written Guilty Plea Colloguy, 7/17/15, at 9). Defendant signed his hame on the line provided below and to the righ
of this paragraph. (Written Guilty Plea Colloguy, 7/17/15, at 9),

~ 17 ~

Verbal Guilty Plea Colloguy, 7/1 7115, N.T. 11),

In the Written Guilty Plea Colquuy, Defe_ndant signed his initiaisz on the fine provided to

colloquy?”, to which Defendant responded, “Yes, | have.” {Verbal Guilty Plea Colloguy, 7/17/15, N.T. 11), we

1)

a |

]

]

/17115, at 8). Further, in the Verbal Guilty Plea Colloguy, the Court asked the

it

&l
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Defendant, Have you had trme to discuss your case and go over thmgs wrth Mr. Jurs
[plea counsel]?" (\/erbal Guilty Plea Colloguy, 7T17/15, N.T, 10). Defendant replied,
“Yes I have,” (Verbal Gutlty Plea Colloquy, 17115, N.T. 10). The Court then askeo,

"Are you satrsfred wrth his sewtces?" to whrch Defendant replled "Yes ! .(\/erbal Gurlty

—

Plea Colloquy, 7TH7M5, N.T. 10). Finally, in the Written Gutlty Plea Colloquy, Defendan

was asked "Do you understand the charges agamst you?" (Wrrtten Gwlty Plea Colloquy,

7/17/15 at 6 para 15) Defendant wrote on the line to the rtght of this question "Yes
and placed hrs lnltlalS on the l|ne |mmed|ately below his response. (Wratten Gullty Plea

- Colloquy, 7/17/1 5, at 6, para 15) ‘The Wiritten Gutlty Plea Colloquy then asked the

L3V

Defendant “Are you able to wark wrth your lawyer in respond|ng to those oharges?” to

whtoh Defendant wrote "Yes" on the lrne to the right of the questron and plaoed his initial

L2

on the Irne |mmed|ately below his response. (Written Guilty Plea Colloquy, 711715, N.T,
6, para. 16). At the end of the Written Guilty Plea Colloquy, the Written Guilty Plea

Colloquy oontalned the followrng paragraphs

"39. | have had enough time to discuss these

... charges with_ my. lawyer, and | -am. satisfied. with_ the. advice...: .. |

that he has given me, and with hijs representatron of me

before this Court. , : . [/s/] NN
- 40, | have gone over this document with my
attorney, and he has explained it to me and answered any
guestions | have concerning it. - [/s/] NN
41, 1| further agree that, although | have been
assisted by my attorney, it is my own decision to enter the
plea that | [am] making here today. [/s/] NN

~18 ~
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(Written Guilty Plea Colloquy, 71715, at 9, paras. 39-41). Defendant sr’gned his initials
on the lines provided to the right of each paragraph, and srgned the affirmation belovy

aoknowtedglng that

| AFFIRM THAT | HAVE READ THE ABOVE DOCUMENT IN
ITS ENTIRETY AND | UNDERSTAND ITS FULL MEANING,
AND | AM STILL, NEVERTHELESS, WILLING TO ENTER A
PLEA OF GUILTY TO THE OFFENSES SPECIFIED. |
-FURTHER AFFIRM THAT MY SIGNATURE AND INITIALS
'ON EACH PAGE OF THIS DOCUMENT ARE TRUE AND
CORRECT.

(Written Guilty Plea Colloquy. 71715, at 9) Defendants claim that he was ooeroed and

Lr

manlputated |nto entering hrs plea is contrary to hrs verbal and wrrtten averments at the

fied;to the 'lCourt under oath, Comrnonwealfh V. Yeomans, 24 A.3d 1044 (Pa, Supe .

2011) reargument denied (August 18, 2011). Defendantsclarm that h|s counsel coerce

and manipulated him into pleading guilty has no substantive merit,

With respect to Defendant s olarm that plea oounsel was

| -rneffe_otrve for farlrng to develop a strategy to support Defendants alleged claim of ‘aotua

innocence, again we hote that Defendant pled gulilty, Defendant admrtted on the record

(Verbal Guilty Plea Colloguy, 717115, N.T. 5, 7-8). He acknowledged in writing on the

Wiritten Guilty Plea Colloguy that *| admrt committing the erimes to which | am pleadrn%

guilty” and "] acknowledge that the facts occurred as set forth on page 2 of this form,

17

(Wrrtten Guilty Plea Colloguy, 7/17/15 at 5). He signed each and every page of the
Written Guilty Plea Colloquy, including the pages setting forth the offenses and th%}

factual basis for the plea and placed his rnrtrals next to every numbered paragraph,

T
{ \




| Defendant has a pripr conviction for,Rdbbéry,'fbr which he was sentenced to four (4) to

_—6f his admisé;ions _dLiﬁng thé Wnegotiéted QU|Ity_;3Tea colibquy, t]whe "éire-r_lgthﬂof the
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(Written Guilty Plea Colloquy, 7/17/15, at 1-9; Guilty. Plea and Sentencing Transcrjpf,

Y=

71715, N.T. 11). Never once did Defendant protest or even suggest in any way that hs
was innocent of the crimes to which he was pleading.
Further, as ‘plea counsel noted in his letter to PCRA C.ohnsel, the evidence

against the Defendant was strong. There was video surveillance footage of the crimes

" L)

showing the perpetrator to have the same distinctive tattoo that Defendant has on hi

fight arm, eyewitness descriptions from the victims, and, at his home, according to th

W

Search Warrant Receipts/Inventories, Detectives found a cash regi_ster drawer, a stun

“gun, $427.00 in U.S. currency, various weépohs and a pair of size 9 Timberland shoes.

kL7

eight (8) years in a State penitentiary and for which he Wa_s on Stéte Parole at the time

-

these crimes were committed. Defense counsel did not develop a strategy to suppor

Defendant’s alleged claim of actual innocence because Defendant.never made such a

—t

claim. Defendant’s post-sentence attempt to raise such a claim now rings hollow in ligh

LY

Commonwealth's case, and his prior record.

~ “Aguily plea is not a ceremony of innocence, it is a1 ocsasion whers ons |
offers a confession of guilt.” Comrﬁonwealth v. Watson, 835 A.2d 786 (Pa. Super. 2003),

Further,

- A defendant may plead guilty for any reason: to shield others,
avoid further exposure, to diminish the penally, to be done
with the matter, or any secret reason that appeals to his
needs. What is generally and most objectively accepted is
that a plea is offered to relieve conscience, to set the record
straight and, as earnest of error and repentance, to dccept the
penalty. '
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Commonwealth v. Watson, 835 A2d 786 i(Pa. Super, 2003).  Defendant’s belateq
attempt to suggest that he is actu'a_lly\innocent of the crimes to whtch he pled afte
extensive record oral and written collequy is belied by the etridence. His attempt fo cas'L
aspersions upon counsel for failing to “deyelop a strategy” te sunnort this spnrious clairn
is without merit.

Tuming to Defendant's claim that plea counsel was |neffect|ve for failing to
file a post-sentence motion for modlflcatlon we note as d|d First A33|stant Publi¢

Defender Nathan M. Schenker, Esqwre in his August 17, 2015 letter to the Defendant,

that Defendant's request was not-received by the Ofﬂce of the Pubhc Defender of
Chester County until August 13 2015 well after the expiration of the ten (10) day penolt

prowded by the Rules of Criminal Procedure for filing post- sentence mohons See Pg,

R.Crim, P ?20( M1(“[A] written post-sentence mot|on shall be flled no-later than 10 days - -

after |mposition of sentence."), (See also Verbal Guilty Plea Colloquy, 717115, N T.2

: [“You also. have the right to file with this. Court, within ten days of today._in wntlng apost .

sentence motion,"]; Written Guilty Plea Colloquy, 7117115, at 8, para, 34 ['l have ten (101

|- days from the date [ am sentenced .wi_t_h_in which to file optional motions with this Courtfor

post-sentence relief[.]"]). Further, Defendant tendered a negohated gu:lty plea Thig
Court is unable to modify the terms of a negotiated plea at the unllateral request of eithey
party. Commonwealth V. Coles, 530 A.2d 453 (Pa, Super, 1987), appeal denied, 559
A.2d 34 (Pa, 1989), Therefore, a post-sentence motion for'modiﬁcatienwould ha\te been

frivolous.  Counsel cannot be deemed ineffective for failing to file a frivolous motion!

~ 21 ~
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Commonwealth v. Vesay, 464 A.2d 1363 (Pa. Super. 1983). Defendant’s claim df
ineffective assistance of counsel has ho substantive merit

With respect to Defendant s clalm that hts plea agreement was “the result of

unethrcal behavior or activity” on the part of plea counsel whom he aIIeged was "parhc

to the poltce” and "deliberately manlpulated the [Defendant] |nto taking a Plea of Gu;l
(see Deft's PCRA Petition, 11/4/15, at 12, para. 2) ‘we have aIready demonstraterd
above, by Defendants own admlssmns durlng the Verbal Gunty Plea Colloquy and in
writing in the Written Guilty Plea Cotloquy, that counsel dad not manlputate Defendant into
tendenng a plea Thus Defendants cIa|m that hIS counsel's alleged mampulahon of
Defendant constltutes “unethlcal behawor or act:wty” on behalf of an attorney who is @
parttsan of the police department has no eubstantlve merit.. To the extent that
Defendants allegations against plea counsel a well-respected member of the Chestelr
County Public Defender's Offlce of “unethical behavior or activity” and/or "part|al[lty] to

the pollce relate to some other unidentified conduct on the part of counsel they

constttute undeveloped generahzed boﬂerplate attacks upon the |ntegrity of couneel

without any factual substanttatlon As such, they do not support a clatm for PCRA relief,

"‘Commonwealth V. Natividad, 936 A.2d 310 (Pa. 2007)(a pefitioner under e PCRA mugt”

exhibit a concerted effort to develop his ineffectiveness claim and may not rely om
boﬂerplate allegat|ons of |neffect|veness)

For all of the foregoing reasons, the issues Defendant raised in his

~2D o~
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B. Cla|ms raised in March 4, 2016 Letter

L

The first claim Defendant raised in his March 4, 2016 pro se letter to the,

14}

Court is that he is actually mnocent of the crimes to wh|ch he pled on July 17, 2015 We
have already addressed the merits of this clalm above.. We would respectfullr
mcorporate ‘herein by reference and refer thls Honorable reader to that port:on of ouy
Opinion above that explalns the reasons why we conclude that Defendant’s assertion that

he is actually mnocent of these crimes has no ment and does not warrant PC RA rellef

t-4

- Defendant's second claim repeats h|s chailenging to the accuracy of thf,
|dent|f|cat|on evidence agalnst him. Aga|n as we noted above Defendant wawed his
_nght 1o challenge the identification evrdence aga:nst him by tendenng a negotlated plea. »
See Commonwealfh V. Rerchle 589 A2d 1140 (Pa Super 1991)(generally, a plea of
quilty amounts to a waiver of all defects and defenses except those concermng the
jurlsd|ct|on of the court the legality of the sentence and the validity: of the plea). (Seé

also ertten Gwlty Plea Colloquy, 7/17/15, at 6, para. 20). We would respectfully

_‘i>‘

mcorporate hereln by reference and refer thls Honorable reader to that portlon ) of ou
Opinion above which addresses Defendant’s waiver of hl_s right to file pre-trial motions,
‘Wé"‘ré'sb’é’éffﬁlly‘"E'r’"é_c’o‘rﬁfﬁ”é'ri'd‘ for the reasons aforestated that Defendant's iaim has i~
merit and does not warrant PGRA relief.

) The third issue Defendant raised in his March 4, 2016 pro se letter lto'thea

N

Court is that there is exculpatory evidence in this case that was not presented to the

Court. This letter must be read in conjunction with the allegations he raised in his April 6,
2016 letter to PCRA Counsel that was appended to his April 20, 2016 motion for am
extension of time in which to file is Rule 907(1) Response. Therein, Defendant

~ 23~
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o

defineates the hasis of his claim. He claims that a cigarette butt was recovered from thé

scene of one of the crimes. He states that Detecttves swabbed hls mouth. for DNA ang

—

tested the results He states that the results came back negative. Defendant claims tha
.th|s means he could not have been the perpetrator of the robberles Defendant clalms
that his plea counsel knew the results of the DNA test “after the Chester County

Detectrves retrieved a warrant for the DNA swab " (Deft’s Emergency Motlon fo

-

Enlaregment [src] of Time, 4/20/16 Attached Letter to PCRA Counsel dated Apnl 8,
20186, at 2) Importantly, Defendant is not clafmmg that the Commonwealth wrthhelt
exculpatory evldence from hlm 7. | - |

Defendant is mlstaken about the exculpatory value of the evrdence he

descrlbes At best the Iack of a match between hls DNA and the DNA on the cigaretts

L1

w7

butt means that he probably did not smoke that particular crgarette lt does not mean h

did not comm|t any of the three (3) armed robberles to wh:ch he pled The factud

)-U

S predicate for these ‘crimes do not !nclude descriptions of the perpétrator smoking 4
crgarette The ewdence Defendant claims exonerates him is not exculpatory Had his

DNA been found on the crgarette that would have made the Commonwealth s case even

not found on the C|garette butt does noth|ng to exonerate him from the commission of
| these crimes,
Further, as we already stated, Defendant tendered a negotiated guilty plea.

A guilty plea is an acknowledgement by a defendant that he
participated in the commission of certain acts with a criminal
intent, He acknowledges the existence of the facts and the
intent. The facts that he acknowledges may or may not be
within the powers of the Commonwealth to prove, However,

~ 24 -
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- Defendant.admittedfthat”he.'vcommitted_the,..crimes ‘which ,were{th’e_subject_ of the ples
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the plea of guilt admits that the facts and intent occurred, and
is a confession not only of what the Commonwealth might
prove, but also as to what the defendant knows to have
happened. ' -

A guilty plea is not a ceremony of innocence, it is an
occasion where one offers a confession of guilt. If a
defendant voluntarily, knowingly, and intelligently wishes to
acknowledge facts that in themselves constitute an ‘offense,
that acknowledgement is independent of the procedures of
proving or refuting them. How they would be proved, what
burdens accompany their proof, what privileges exist to avoid
their proof, what safeguards exist to determine their accuracy,
“and under what rules they would be determined, by whom and
how, are irrelevant, 'The defendant is before the court to
~acknowledge facts that he is instructed constitute a crime. He
is not there to gauge the likelihood of their proof, nor to weigh
them in the light of the available procedures for their proof,
He is there to voluntarlly say what he knows occurred,
whether the Commonwealth would prove them or not, and
that he will accept their legal meaning and their legal
consequences. - : .

Commonwealth v. Watson, 835 A.2d 786, 796-97 (Pa. Super, 2003)(emphasis omitted),

colloquy. His plea was knowingly, voluntarily and intelligently entered. Aésuming fo

mentioned the existence of the cigarette butt, the DNA tesf, or the lack of a match in the

results to the Céurt. He did not assert his innocence in any way.'

Because the lack of a DNA match on the cigare_tte butt is not exculpatory,
and because Defendant tendered a knowing, voluntary and intelligent pléa, We
respectfully submit that the third issue Defendant raised in his‘March 4, 2016 pro se

letter to the Court has no merit and does not warrant PCRA relief.

S 5?

{

{.purposes of.a,rg'ument._th:at_,,the,..cigar,e.t,te butt evidence was exculpatory, Defendant never\

1]
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The fourth issue Defendant raised in his i\/iarch 4, 2016 pro se letter to th
Court claims that counsel was Ineffective for advising Defendant that if he did not plea
he would be convicted and face thirty (30) to sixty (60) years in prison and that he shoul
just “take the deal’ so that he will stil be able to see hrs son. Defendant claims that as

result of this advrce he “got scared" and “gave up” on hlmseif and accepted the ple

because he felt like no one was '_‘on [his] side” in spite of all of the evidence that hé

alleged demonstrates his actual innocence. (Deft's Letter to the Court, %/16,‘ at 1),

Defendant's claims have no merit.

Plea counsel was not ineffective for advising the Defendant that if he went

1o frial, it was irkely that he would be convrcted The Commonweaith S case was strong_.

Piea counsel has a duty to advise Defendant of hIS opt|ons lncludrng the Ilkelrhcod of hi
success if he_ chooses to go to trial. Plea counsel was not ineffective for giving the

Defendant his professional .opinion in thisregard. His advice to Defendant'was_‘nc

ouiside the parameters of that which is expected of attorneys practicing criminal Iaw.

See Commonwealth v, Wah 42 A.3d 335 (Pa Super. 2012)(where the defendant enter

his plea on the advice of counsel, the voluntat_rness of the plea depends on whethe

counsel's advice was within the range of competence demanded of attorneys in erimine

cases),

With respect to the amount of time plea counsel advised Defendant he
could face, plea counsel’s advice was likewise accurate. Indeed, the Court advised th
Defendant on the record. in the Verbal Guilty Plea Colloquy that the maximum sentenc
he could receive on each offense to which he was tendering his plea was twenty (20
years in prison. (Verbal Guilty Plea Colloquy, 7/17/15, N.T. 12). The Court stated, “If yo

_. e _

LT

——

)
|

3|

]

UJ

o

_UJ,

A
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. also understandable that a desire to see his son grow up might influence his decision
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were maxed out, you could receive sixty years in prison and seventy-five thousang
dollars in fines.” (Verbal Guilty Plea Colloquy, 7/17/15, N.T. 12), Defenc_lant"s Priof
Record Score is RVOC. (Verbal Guilty Plea Colloguy, 7/17/15, N.T. 13), Further, the first

and second pages of Defendant's Written Guilty Plea Colloquy set forth the maximum

A=

penalties Defendant faced if he went to trial and was convicted on eaoh of_the crimes t

which he pled. (Written Guilty Plea_ Colloquy, 7117115, at 1-2). The Written -Guilty F"Ie.
oorrectly identified theee maximum penalties as twenty (20) years' oonfinement pe
Robbery, with maximum fines of $25 000 00 each as well, See 18 Pa C. SA

1103(1 )(Sentence of |mpr|sonment for Felony of the Flrst Degree) | The maximums
'reolted were’ only for the offenses to WhICh Defendant tendered his plea Defendant was

charged in the Informat|ons at both dockets W|th many, many more offenses than th

L

three (3 ( ) Robber:ee to which he pled. Plea counsel has a duty to advise Defendant of his -

exposure in the event he chooses to go to trlal and is convicted, There :was.nothing

1o

inaccurate, misleading, coercive or manipulative about plea counsel's advice to the

Defendant that |f he were conwoted on the three offenses to whzch he was being asked 1

o

plead alone he would face thirty (30) to sixty (60) years in prison. ltisa fact that on thosé

| three (3 (3 ) Robbenes alone Defendant could have reoelved that much time in prlson Clts

certainly understandable that Defendan_t might become “scared” and decide tha
accepting the Commonwealth's plea offer for two concurrent terms often (10) years i
prison followed by a ten (10) year probationary tail would be preferable to spending thirty

(30) years in prison, particularly in light of the strength of the Commonwealth’s case. Itis

concerning the advantages of taking the plea. See Commonwealth v. Watson, 835 A2d




s:\admin\sarcione\Nieves Noe} 1% PCRA 1925a.docx

786 (Pa. Super 2003)("A defendant may plead guilty for any reason' to shield others,
~avoid further exposure, to drmtn|sh the penalty, to be done with the matter or any secret
reason that appeals to hls needs “) However, that does not make counsel’'s performance

-de.flcrent. Counsel was not ineffective in any way for ‘advising_Defendant that he faced

L

thirty (30) to sixty (60) years in prison if he went to trial on the charges for- which the
Comrnonwealth‘ Was-seeking the plea, or for pointing out to Defendant if indeed he did

so that a sentence of ten (10) years in prlson would be more benefrcial to hlm in terms of

1%

his abrlrty to parent hrs son than would a sentence of at least thrrty (30) consecutlvz,
years lncarceratton Counsel has a duty fo advrse Defendant of the advantages andl
dlsadvantages ofhrs respectlve options As Defendant acknowledged in hrs Wntten
| 'Gurlty Plea Colloquy, | further agree that, although I have heen assisted by my attorney,

it is rny own dec|3|on to enter the plea that | [am] making here today.” (Wrrtten Gurlt,r -

LY

Plea Colloquy, 7117115, at 9, para. 4'1) Defendantsfourth claim of ineffective assistance

of counsel has no substantive merit and will not support a claim for PCRA relief.

 Finally, in Defendant's March 4, 2016 pro se letter to the Gourt Defendant claimed

that his gurlty plea was not knowmgly, voluntarily or intelligently entered becausd,

' J'_contrary to what he ‘advised the Court on the record at the \/erbal Gurlty Plea Colloquyf"ﬁ"'”

he was on medication that |mparred his abrllty to understand what he was domg and to
make rational judgments. This contention has no merlt. The record reflects that during
the Verbal Guilty Plea Cotloquy, the following eXchange took place.

THE COURT: And are you presently under the influence of
any drugs, alcohol or medicine?

NOEL NIEVES: No.
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THE COURT: And do you suffer from any mental illness or
anything else-that would cause you not fo undéerstand me?

-NOEL NI.EVES: No.

(\/e‘rbai Guilty Plea CQIloquy, 7/1?/.15, N.T. 3). Defendant claims that he lied at tHea
Verbal Guilty Plea CQquUy ét the instruction of pleé counsel. As we pointed ‘c.)ut in ouy
July 22, 2016 Order issu'ed‘ ih response to his July 18, 20.16 letter request'ing" free. cdpiess
of his franscripts and co.urt regords,to pfove that his plea was not voluntary due to his
having been under the influence of mind-altering medication, "thle Iongstandir_lg rule of
Pelnnsylvan-ia law is that a defendant may not challenge his guilty'.piea by asseérting that
he llied u‘nder oafh, even if he avers that his counsel induoeld_ the ?ies." (Order, 7122116, af

| 1)(Sarcione, J.){¢citing Commbh‘wealth v. Yeomans, 24 .A.3d 1044 (P.a. .Supér. 2011),
reargt-lrﬁent denied (Aug.ust 18, 2011)). Further, thlis Court had the op}portunity to

observe and s'peak with thﬁe‘ Defendani on the record during the Guilty Plea Colloguy andl

L1%4 .

there was no'thing_about. the Defendant’s demeanorror responses that suggested to the

07

|| Court that his_cognition.was. impaired.in.any way._ The. final.claim.Defendant.raised.in his
March 4, 2016 pro se Ietfer to the Court h_qé no mérit and, like the others, will not suppoft

||.aclaim for PCRA rellef, .

C. Claims raised in April 20, 2018 “Emergency Motion for Enlaregment [sic] of Time”

—H

. The first claim Defendant raised in his Emergency Motion for Entar{ge]ment o

Time, which' he mailed to the Court on April 20, 2016, aside from his request for ap

—

extension of time in which to file his Rule 907(1) Response, which was granted, albeit not -

W

for the full amount of time that the Defendant reguested, is that PCRA Cournsel"

L")

stewardship of his PCRA Petition was deficient in that PCRA Counsel failed f

~29 ~
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Ry

adequately investigate Defendant’s claims or to meet or speak personally with th

sy

Defendant “to discuss the status of Defendant's guilty plea collequy.” (Deft's Emergenc
Motion! 4/20/16, at 1)-‘. As we have already demonstrated, none of the iesues Defenctart
raised he_retofore__have any substantivé merit. _PCRA Conneel’s conclusion in his January
27, 2016 Petition for Leave to Withdraw, as supplemented by his Mareh‘-T?’ 2016 Iette!,
that Defendants PCRA claims have no ment is supported by the facts of record and
relevant law and there is no basns upon wh|ch to impugn PCRA counsel's stewardshlp as
of April 20, 2018, |

The remainder of the issues raised |n Defendant’s April 20, 2016 "Emergenc

sy

Motion for Enlar[ge]ment of Time” are found | in the letter he wrote to counsel dated Aprl :

6, 2016 which he appended to his Emergency Motion, Thereln Defendant relterates hi

U’J

L{H

claim of actual innocence, h|s challenge to the accuracy of the tdentiflcatlon ewdenc
agalnst hlm repeated hIS challenge to the alleged defects in the executton of the search

warrants issued for his residence, renewed his claim concerning the cigarette butt, and

= -

‘again asserted that his plea was not knowingly, voluntariiy or intelligently entere

—r

because he was heavily medicated at the time he was colloquized. We have addresse

all of these issues above and would respectfully incorporate herein by reference and refer

this Honorable reader to those portions of our present Opinion that addressthese matiers

“above,

ol

The only new claim Defendant raised was a challenge to the effectiveness of ple:

UJ

counsel for plea counsel's alleged failure to call a withess Defendant only identifies a

L

“‘Charlie” who, according to the Defendant, would have established an alibi for th

LU

Defendant for the October 15, 2014 Robberies. Defendant attached fo his Motion the
~ 30 ~
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letter written to him by plea counsel on February 25, 2015 indicating that plea counsel

spoke to "Charles” and that * ilt was a favorable discussion, but 1 would prefer to talk

about it in person rather than by letter." (Letter from Peter Jurs, Esq. to Defendant dated

February 25, 2015, at 1). Piea,counsel's letterdoes not indicate that C'harleleharlie was

consulted about an alibi nor does it state, as Defendant suggests, that plea counse]

represented to Defendant that he |ntended to cali Charleleharhe to "prove [Defendants]
lnnocence” at trial. (See Deft’s Letter to PCRA Counsel dated April 6, 2016 at para 2).

lndeed in plea counsel’s subsequent letter to PCRA Counsel dated August 15, 2016,

plea counsel stated, “[Tlhere were no viable defenses.” (See PCRA Counsel s Letter to
Court dated August 18, 2016 attached Letter from Plea Counsel dated August 15, 2016
at 1) Notwrthstanding plea counsels appaient awareness of “CharlesICharhe” or the,

dubious relevance of thls witness to Defendant's case in light of plea counsel s August

15, 2016 letter Defendants argument overlooks the fact that he elected to plead gwlty,

admlttlng to the facts of the crimes and the criminal intent, and dechnlng to advance any

allbr defense agaznst the charges to wh|ch he pled As we stated_earlier

A defendant may plead guilty for any reason: to shield others,

..avoid_further_exposure, to diminish_ the penalty, to.be done R

with the matter, or any secret reason that appeals to his
needs. What is generally and most objectively accepted is
that a plea is offered fo relieve conscience, to set the record
straight and, as earnest of error and repentance, to accept the
penalty, S

174

;
{

A
kS

/

(

Commonwealth v. Watson, 835 A.2d 786 (Pa. Super 2003) By pleadrng guilty as partcl
P

a - negotiated agreement with the Commonwealth Defendant. opted - to acce
responsibility for the crimes charged and obviated the need for counsel to call withesses
or advance an inconsistent alibi defense on his behalf. See Commonwealth V. Casnel

~ 31 ~
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| 461 A2d 324 (Pa. Super. 1983)(no ineffective assistance of counsel for faiiure to

investigate possible alibi withesses where plea counsel testifies that defendant never tolg

—

him he was innocent but instead “virtually admitted the erime and said he would plead.’
Here, plea cou'ns_eI did fake steps to investigate the potential alibl, but as his letter to
PCRA Counssl- dated August 15, 2016 indicates, pIea oounset ultlmately determined that

no vlable alibi defense e><|sted Moreover Defendant has not aIIeged and none of hi

UJ

exh|b|ts" establlsh that this proposed wrtness would have been avariable or wz[lmg to
testlfy on his behalf at any trial. See Commonwealth 2 Pander 100 A. 3d 626 (P

Super 2014), appeal denied, 109 A3d 679 (Pa. 2015)(elements of test for Jneffeotlv

LR

asmstance of counsel wrth respect to olalm that oounsel failed to investlgate or oafl a
wrtness) For all of these reasons, we conolude that Defendant’s ofalm that plea oounsel
was ineffective for failing to mvestrgate or call an alibi witness has no merit and wlll not
support a claim for PCRA relief,

Because none of the claims Defendant lncorporated into hIS "Emergenoy Motio

mand

| for EnIaregment [sic] of T'|rne" have any merct Defendant is not entltied to PCRA relief,

'D. Claims raised in June 20, 2016 Rule 907(1) Response

~ The first claim Defendant raised in his Jure 0. 2016 Rule 907 (1) Response is thai
PCRA Counsel’s stewardship was deficient in that PCRA Counsel faiied to adequatelr
investigate Defendant's issues, failed to remedy the defects in Defendant's Petition, ang
failed .to adequately meet or speak with_ th‘e Defendant to discuss the s_tatus.of the
Defendant's PCRA Petition. As we agreed with PCRA Counsel, for all of'the reasons set

forth above, that none of Defendant's issues have any substantive merit, a circumstance

~ 32
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that does not lend itself to remedy, Defendant s claims of ineffective stewardship on the

part of PCRA Counsel have no merit and do not wairant PCRA relief,

The second claim Defendant raised in his June 20, 2016 Rule 907(1) Response i
that his plea counsel coerced h|s plea by advlsmg hrm (a) that his chances of an acquitts
if he went to trial were “close to 0", (b) that Defendant, as a once conv:cted Felon woul
not be entitied to the presumptlon of mnocence and (c) that if conwcted Defenda
-would be sentenced under the "Repeated Offender Act” [sic] to a mandatory thlrty (30) t
slxty (60) years in prison. We have already addressed the fact that the recor
demonstrates that plea counsel did not coerce Defendant into acceptmg a plea We havg
also already addressed the fact that plea counsel s alleged advrce to Defendant that |f hs
‘went to trial, he would likely be convmted or have a "close to 0" chance of acqwttal i
l|ght of the strength of the Commonwealth $ case and plea counsel's concluslon afte!

rnvest|gat|on that Defendant had no vrable defenses was within the range Q

competehce demanded of attorneys who practice criminal law. See Commonwealth s

“Wah 42 A 3d 335 (F’a Super 2012)(where the defendant enters his plea on the advrcc

of counsel the voluntarlness of the plea depends on whether counsel's advice was withi

respectfully lncorporate herein by reference and refer this Honorable reviewing Court t

'y

— ‘UJ

)

{

g1

L1174

—

=7

—ty

L1

t

ﬂ

St

those portlons of our present Opinion which address these claims above and submit, fo -

all of the reasons aforestated, that these claims of counsel's ineffectiveness have nq

merit and do not warrant PCRA relief.

~33 ~
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As for Defendant's claim that plea counsel was ineffective for advising Defendan

L)

that, as a convicted Felon, he would not be entitled to the presumption of innocence,

4

Defendant's claim is_belied by the record. At the Ve‘rbal Guilty Plea Col_ioquy, this Couy
asked Defendant if he re-vieﬁféd :the Writtén_ _Guilty Plea Calloquy with his l|cl>leé counsal
hefore he signed . (Verbal Guilly Plea Colloquy, 7H7/15, N.T. 11). Defendant replied,
'“Ye'_s.," (Verbal Guilty Plea Colloquy, 711715, N.T. 11). The Written Guilty Plea signed by
the Défendant advises the Defendant' at pérégraph 25 that |

In order to be convicted,: ! would have to be proven guilty

_ beyond a “reasonable doubt.” A reasonable doubt is a doubt

“which would cause a person of reasonable prudence to
hesitate before acting in a matter of importance to him or
herself. -/ am presumed innocent, and if the Commonwealth

' cannot prove me guilty beyond a reasonable doubt, | mustbe

~ set freé on these charges,

W

(Written Guilty Plea Colloquy, 7/17/15, at 7, para. 25). Defendant signed his.initials in th

LY

line provided to the right of this ‘b‘aragraph and signed his name to the bOtt"csm__-_of the

p'age. (Written Gliilty Plea Collo_quy,‘ 7117115, at 7). Thus, there is no merit to

Defendant's contention that his plea counsel did not advise him of the presumption o

=5

B

innocence or advised him that he would not be entitled to the presumption of innocenc

*¥ This s the first claim we Identifled in our July 22, 2016 Order directing PCRA Counsel to review Defendant’s Rule
907(1) Response and pro se letter dated July 18, 2016, We stated in our July 22, 2016 Order, :

PCRA Counsel shall revlew hoth Defendant’s Rule 907{1) Response and
Defendant’s pro se letter dated July 18, 2016 and advise the Court In writing
within thirty (30) days of the date of this Order as to whether Defendant Is
entitled to an evidentlary hearing on the following Issues: (a) whether plea
counsel misadvised Defendant of the applicable law {see Rule 507{1) Response,
6/20/16, at 2 ['Reason — II'){.}” '

(Order dated July 22, 2016, at 1),
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because of his prior conviction. Plea counsel, in his letter to PCRA Counsel dated
August 15, 2018, specifically states' _

In my discussions with Mr. Nieves, | never told him that
because of prior conhvictions he lost the presumption of
innocence under the law. Mr. Nieves, like any defendant
charged in a criminal matter, had the presumption of
Innocence up until the point he plead guilty and if asked stated
as suchl.] - : : ‘

(FCRA Counsel's Letter to Court dated August 16, 2016, attached Letter from Plea

o

Counsel fo PCRA Counsél dated August 15, 2016). Furthermore, at the beginning of the
Verbal Guilty PleaColldquy, this Court asked Defendant on the record in open cour,
"And do you understand,‘young man, fhat you're presumed to be innocent, you have the

right fo a jury or non-jury trial?" (Verbal Guilty Plea Colloquy, 7/17/15, N.T. 4,

Defendant replied, “Yes, sir.” (Verbal Gu'ilty PIea_Collode, 7/17/1 5 N.T. 4). Defendant
was advised in Writing and ,__o_rall'y that the presumption_qf innocénce_appliéd to him an’l
his.clairﬁ to the contrary is belied by the record ahd, quite frankly, patently absurd.
- ... Finally, with. respéct, to _Defe_endéntfs_claim ‘th'at_plea,counsef_ad.vised__ him that if he -
was convicted at trial he would be sentenced to a mandatory thirty (30) to sixty (60) years
tinder: the "Repeated Offender Act’ [sic], this Court asked plea counsel on the record in .
open court, in front of th.e'Dgafendant, whether there were any rhandatories applicable t¢
this case, to which pleal counséi replied, “No, there are none.” (Verbal Guilty Plea
Colloquy, 7/1"7/15, N.T. 14). The prosecutor stated that even if there were ma.ndatories
involved, "“the mandatbry would be the guideline range”, due, as the prolsecutor

explained, to Defendant’s status as an RVOC, (VerbaI'Gui!ty Plea Colloquy, 7/17/18,

N.T. 13-14). Plea counsel stated on the record that he went over this with the Defendant

~ 35 ~
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‘[s]leveral times.” (Verbal Gwlty Plea Colloquy, 7/17/15, N.T. 14- 15) Defendan

——

acknowledged on the record, as we discussed earlier, that no extrajudicial threats 0

Promises were made to him to induce him to plead guilty. (Verbal Guilty Plea Colioquy,

M7/15, N.T. 'l'l' Written Gdilty Plea Colloduy, 7/17/15 at 6, paras. 17 18). For all g
these reasons, we conclude that Defendant s claim that plea counsel advised him that
he went to trial and was conwcted he would receive a mandatory thirty (30) to sixty (60
years under the “Repeated Offender Act’ [sic] is without merit and d_oes not warran
PCRA relief. |

In his Rule QO?('t) Response Defendant again ra|sed the issues concernlng th
"executton of the search warrant at his resldence and his allegedly medlcated statu
during the gurlty plea colloquy Wrth respect to the search warrant ISSUG we hav

already addressed our conclusron that Defendant waived his right to contest th

'executron of the search warrant by tenderlng a negotiated guilty plea Rerchle Suprd.

-

WA

(8

L")

To this reasoning we would only add the following. Defendant claimed that the executio
of the search warrant was defective because the pollce only gave Defendant S wrfe ‘wh
is not the homeowner according to the Defendant, a “qtuck look glance” at the warran
|| after” ordenng Defendant ‘and” his famlly fo vacate the prermses and ‘because the
Detectives conducted the search while Defendant who claims to be the sole horneowner

was not present in the home. The acts of which Defendant complalns even if they di

occur as he describes them; are not violations of the Rules of C_rlrnlnal Procedure, see.

Pa. RCrim.P. 207, 208, but even if they were, technical violations of the Rules ¢

*This is the second Issue we asked PCRA Counsel to address in our July 22 2016 remand Order. This Issve derlves

from that paragraph of Defendant’s Rule 907(1} Response Identifled by the Defendant as “Reason — |11”. {See Rule
907{1} Response, 6/20/16, at 2 [“Reason ~ I ); Order datedJuly 22, 2016),

{ .

]
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ST

Criminal Procedure do not warrant application of the Exclusionary Rule. Se
Commonwealth v. Ruey, 892 A.2d 802 (Pa. 2_006)(violations of the Rules of Criming|
Procedure relating to the issuance and execution of search warrants require suppressiof

only when the violations assume'oonstitutionat dimensions andj/or substantially prejudics

b1

the accused) The defects alleged here are neither of oonstltutional dlmenS|on nor didf
they substantlally prejudrce the Defendant

As we indicated above, Defendant in his Rule 907(1) Response renewed his
oontentlon that hrs plea oounsel mduoed him to lie about his mental health andl
medlcat|on status at the guilty plea colloquy by, aocordlng to Defendant |nstllltng rnt) :
Defendant's thought process "subllmrnal suggestion.” (See Deft.’s - Rule 907(1)
Response 6/20/16 at2 para, I\/) Again, a Defendant may not !ie under oath and then
claim that his lies ent|tle him to PCRA rellef even if he asserts that his lieS were |nduced
by oounsel Yeomans supra. Defendants averment that oounset lnduoed h|s lies
through “subllmlnal suggestion” is, as his argument regard|ng his Publio Defender plea

coun_'sel’s al'feged mlsrepresentat|on ooncernrng the appl|oabrllty of the presumptron of

innocence, plalnly absurd FFurther, this Court had the opportunity to observe Defendant

“and speak with hlm on the record and there was nothing 'a'bo'u't'oefe’riaaﬁf‘é"'a‘é?ﬁéaﬁa’f“6&' o

responses that suggested to the Court that his cognition was impaired in any way.

Defendant nhext claimed in his Rule 907(1) Response that his plea oounsel insisted
that “[Defendant] and hIS famrly should not quest|on or attempt to interfere with his
methods for they know nothing of the legal ramrﬂoatrons at work and to simply rely upon
his Iegal expertise because he ([plea counsel)), must do what's Necessary to apiese [sid] |

both [Defendant] and the Commonwealth " (Deft.'s Rule 907(1) Response 6/20/18, at 3,

-t
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para. "A", Defendant claims that counsel's alleged refusal to brook dissension from hij

advice is a vnolatton ofLaerrv Cooper, 132 S.Ct. 1376 (U. S Mich. 2012) and MISSOUI‘! W.

F!ye 132 S.Ct. 1399 (U.S. Mo 2012) cert. denied, 132 S.Ct. 1789 (US Mo.. 2012.

(Deft.’ s Rule 907(1) Response 6/20/16 at3, para “A”)

In Lafler, supra the defendant Iost aplea offer based on counsel s adwce to rejeg
the plea and go to tnal Lafler supra The ‘United States Supreme Court held that th
Defendant estabhshed |neffect|ve asmstance of counsel with regard to counsel's advic
to go to trial and reject the plea because counsels adwce was based_or: rcounsel’
incorrect understandlng of a point of law. /d, The Untted States Supreme Court held tha
‘a defendant s Stxth Amendment right to counsel extends to the’ ptea bargalntng proces
and. that durlng pfea negotlat|ons defendants are entltled to the effectwe aSStstance o
competent counsel |

In Mtssourtv Frye, 132 S.Ct. 1399 (U.S. Mo 2012) cert. denied, 132 S.Ct. 178

(U S. Mo, 2012) the defendant lost two favorable plea offets because his counsel faiie

to_co-mmunlcate them he later pled open and rece|ved a. heavter sentence than what ha

previously been offered by the Commonwealth Missouri V. Frye, 132 S_.Ct, 1399 (U.S.

Court held that defenee counsel has a duty to commun:cate formal offers from thg
prosecution to accept a plea on terms and cond|t|ons that may be favorabte fo the
accused. ld

In the matter sup judice, there is no question that counsel advised Defendant g
the Commonwealth’s plea offer. Defendant accepted the plea offer. Nor is there an
question that counsel's advice to accept the plea was a reasonable strategy designed {
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effectuate Defendant's interests. The Commonweaith had a very strong case against the

Defendant, Defendant had no viable defenses, and Defendant faced considerable

L

exposure to at least thlrty (30) to sixty (60) years in prison if he went to trial only on the
offenses that were the subject of the plea agreement Counsel s actions here do not

violate either Lafler, supra or Missouri v. Frye, supra.

L

Defendant appears to be relying' on an argument that may be viewed as the
converse of Lafler, supra and Missouri v. Frye supra namely, that if counsel has a dut

to communrcate plea offers and give competent advice about whether fo accept them,

—

counsel has a corollary duty to allow Defendant to questlon counsel's advice and to rejeo

the plea offer |f that is the Defendant s wish. Defendant claims that |t is thls converse oy

J-‘H

corollary duty that plea counsel here violated. However at all tlmes dunng hIS guzlty ple:
colloquy, Defendant advised the Court that he had no questzons (Verbal Guuty Plea
Colloquy, 7/17/15, N. T 11, 15) and he W|shed to enter a plea of gurlty (Verbal Guilty Plea
Cctloquy. 7117115, N.T. 5 7-8, 10, 12; Wntten Guilty Plea Colloquy, 7/1 7/15 at 5, paras,

4, 5); he did in fact enter a plea of guilty (Verbal Gwlty Plea Colloquy, 7/17/15, NT. 5, 7,

w

Written Gurlty Plea Colloquy, 7/17/15, at 5, paras. 4, 5) and advised the Court that hg

L) S

“undeérstood that Kis plea meant that the Court would treat him as having committed ths

crimes that were the subject of the plea bargain. (Verbal Guilty Plea Colloquy, 7117115,

ot

N.T. 7 8, 10). Defendant advised the Court both orally and in writing that he was able t
work with his counsel, that he was satisfied with counsels services, and that no
extrajudicial threats or promises were made to him to induce him to plead guilty. (Verbd|
Guilty Plea Colloquy, 7/17/15, N.T. 10, 11; Written Guilty Plea Colloquy, 7/17/15, at 6,

paras. 16-18, 39-41). He acknowledged that, while he had been assisted in his decision

A% 39~
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by counsel, it was his own decision fo enter the plea that he tendered on July 17, 2015,
(Written Guilty Plea Colloquy, 7/17/15, at 6, para. 41). As we stated before, Defendant
may hot represent one position fo the Court durmg a gullty plea colloquy and. then try to
obtain PCRA relief by asserting that What he represented to the Court at his colloquy was
a Ite Yeomans supra. Defendants Lafler v, COOper supra/Mrssourr V. Frye, supra

argument has ho merit and does not warrant PC RA relief.

—t

Next, Defendant contends that his plea counsel did not “’make an mdependen

examination of the facts curcumstances [sic], Ppleadings and laws mvolved and then offer

W

his/her mfonned opinion as fo what- plea or defence [sic] should be entered " (Deft.
Rule 907(1) Response, 6/20/16 at 3, para "D")(quotrng Von Moltke v, Grllres 68 S.C.

316 (U.S. Mich. 1948)). Defendant cttes Von Moltke v. Gillies, 68 S.Ct, 316 (U S. Mlcr.

1948) in support of his claim. Von Moltke, supra is a somewhat unique case with peculiar
facts. In Von Moltke, Supra, a German hational living in the United States was charg:lt

with Conspiracy to violate the Espionage Act of 1917 by allegedly agreeing with twenty
three ( (23) other people to collect and dellver m|lltary secrets to the Germans dunn;

World War II. Von Moltlre v. Gillies, 88 S.Ct. 316 (U.S. Mich, 1948). The Defendant wa

. T

| not provided with counsel. fd, "in"tendering her piea. she Tofisd on legal advice provide§i
to her by an F.B.I. lawyer-agent, indisputably a representative of the Federd
Government,the opposing party. /d. When she later challenged the validity of her pieg,

the United States Supreme Court held that [a] challenge to a Pplea of gunty made by an

pS=)

indigent defendant, for whom no Iawyer has been provided, on the ground that the ple
was entered in rellance Upon advice given by a government lawyer-agent, raises serious

constitutional questions.” Von Moltie v, Gillies, 68 S.Ct. 316 (U.S. Mich, 1948). Thl.=

I

~ 40 ~
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United States Supreme Court reversed and remanded the matter for a determination of

whether the Defendant validly waived her right to counsel. /d. The facts in Von Moltke,

L

supra are entirely distinguishable from the facts of the present case, wherein the

Defendant was provided with an attorney from the Chester County Office of the Publig

1

Defender to represent him in connectien with his pre-trial and plea preceedings. We
would respectfully submit that the peculiar factual distinctiveness of Von Moltke, supra
renders that_ case inapposite to the present matter,

Nevertheless, the Von Moltke, supra case does articulate the propo_sit.ion for which
Defendant cited it, but that does not meen that the Defendant is en.titled to relief. Unliké
the Von Moltke, stpra case, Defendant was appointed free counsel entirely devoted to
his cause who did mveshgate the facts, circumstances, pleadlngs and law and who

formed a learned opinion as to what plea should be entered in light of what he termed a

17

“strong” case on the part of the Commonwealth, no viable defenses on the part of the
Defendant, and Defendant’s extensive exposure to significant jail time if Defendant went
to trial and were convicted on even a few of the charges set forth in the Informatior|

which he reason_ably advised the Defendant was a likely outcome based on the strength

KLY

Defendant, Plea counsel satisfied the concerns expressed in Von Moltke, supra,
assuming for purposes of argument that Von Moltke, supra has any application to thé
matter sub judice. Defendant's claim to the contrary is without merit.

Defendant also claimed id his Rule 907(1) Response that his plea counsel did nat
inform him of his basic sentencing liabilities and other considerations s0 as to eneble hirm

to make an informed decision about whether to accept or reject the Commonwealth's

~ 4]~
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plea offer, However, this Court asked plea counsel whether he had reviewed wit

—

Defendant the Sentencing Guidelines applicable to the crimes for which he was tendering

=

the plea, (Verbal Guilty Plea Colloquy 71715, N.T. 14). Counsel advised the Coutt 0

—r

the record, in front of the Defendant that he had done so [s]eveial times.” (Verbal Guit

—

Plea Colloguy, 7117115, N.T. 15). When the Court then asked the Defendant “Do yo

—

have any questions at all?”, Defendant replied, “No.” (Verbal Guilty Plea Colloquy,

7715, N.T, 15). Plea counsel also advised the Court that he re\newed with Defendan

—te

the amount of time he could expect as part of his State Parole hit, as he committed thes:

WL

crimes while on State Parole, and whether his back time would be served f'rst or lasi,
(Verbal Guilty Plea Coiloquy, 71715, N.T, 12) When we asked Defendant, “Do you

understand?”, Defendant replied, “Yes, sir.” (Verbal Guilty Plea Colloquy, 7/17/15 N.TI.

fy ol

12) Further, even if counsel had not rewewed with Defendant his sentencrng exposur

and VOP time, we rewewed these items with Defendant on the record in open court a

U

part of his Verbal Guilty Plea Colloquy. (Verbal Guilty Plea Colloquy, 71715, N.T. 11
7 15) Defendant’s clalm that he was not adwsed of his basic sentencmg Ilabllltles and

other conSIderatlons S0 as to enable hfm to.make an informed decision about whether to

- accept or reject the Commonwealth's plea offer is without substantive’ merit and does not

warrant PCRA relief.

Finally, in his Rule 907(1) Response, Defendant requested that this Court allow

further PCRA proceedings, appoint new PCRA Counsel, and vacate hijs conviction anJF

NES

sentence pending the resolution of whether Defendant's plea was voluntary and “fre
from the influence of powerful narcotics.” (Deft.'s Rule 907(1) Response, 6/20/16, at 5).
Based on our determination that none of Defendant's issyes have any substantive merif,

~ 4D
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we would respectfully submit that Defendant's request for further PCRA proceedings],
hew counsel, and the vacating of his sentence are not warranted.
Because hone of the issues Defendant raised in his June 20, 2016 Rule 907(1

. Response have any merit, we would respectfully submit that his appeal of those issue

i

should be denled and dismissed.

E. Claim ratsed in Defendant's July 18, 2018 Letter to the Court

The only claim that Defendant raised in his July 18, 2016 pro se letter to the Court
is that his plea was not knowingly, voluntarily and intelligently tendered because he was -
under the influence of psyohotropto medicatlon(s) on the day of the colioguy. We have

' already addressed this claim above and determined that it is wrthout ment We would

'respeotfully |ncorporate herein by referenoe and refer this Honorable reader to thos%
portions of our present Opinion which explatn our rationale for rejecting this claim.

F. Whether plea counsel was |neffect|ve for advising Defendant to plead guilty

ln our July 22, 2016 remand Order, we |dent|f|ed the issue as to whether ple

counsel w: was tneffeotrve for advrsrng Defendant to accept the plea bargam offered by th

L

Commonwealth To all that we have said on this issue above, whlch we incorporate

“herein by referenoe and to which we respectfully refer this Honorabie reader. we would ™~

add that given the strengths of the Commonwealths case, the lack of V|able defense;
available to the Defendant, and the significant exposure he risked upon convrchon at tna,
plea counsel's advice to accept the Commonwealith's offer of two (2) concurrent ten (10)
year terms followed by ten (10) years of consecutive probation, in essence, an offef
requiring only ten (10) years in prison, was within the range of competence demanded of
attorneys who practice in the field of criminal law, Commonwealth v, Wah, 42 A.3d 335

~ 43 ~




shaamin\sarcione\Nieves Noel 1* PCRA 1925a.docx

¥}

Y

(Pa. Super. 2012). Plea counsel was not ineffective for advising Defendant to accept the
Commonwealth's offer. | |

G. Validity of Defendant's Plea

To be valid, a guilty plea must be knowingly, voluntarily and intelligently entered.
Commonwealth v. Rush, 909 A.2d 805 (Pa. Super. 2006), reargument denied (Novembel
20, 2006). In order for a gtiiity pléa fo b.e,_constitutionaliy valid, the plea colloquy must
affirmatively show that the defendaht understood what the plea connoied and its
consequences.  Commonwealth v. Yeomans, 24 A.3d 1044 (Pa. Super. 2011),

reargument denied (August 18, 2011). A defendant who attempts to withdraw a guilty

("}

plea after sentencing must demohstrate,p_rejudice on the order of manifest injustice

before withdrawal is justified. Commomyealth v. Yeomans, 24 A.3d 1044 (Pa. Supel,

Ot

2011), reargument denied (August 18, 2011). A showing of manifest injustice may bx
established if the plea was entered into involuntarily, unknowingly, or unintelligently.
Commonwealth v. Yeomans, 24 A.3d 1044 (Pa. Super. 2011), reargument denied
(August 18, 2011), i - S |
As the Pennsylvania Superior Court has sumimarized,
~ Pennsylvania has constructed its guilly piea procedures ina
way designed to guarantee assurance that guilty pleas are
voluntarily and understandingly tendered. The entry of a
guilty plea is a protracted and comprehensive proceeding
wherein the court is obliged to make a specific determination
after extensive colloguy on the record that a plea is voluntarily
and understandingly tendered. ‘
Commonwealth v. Yeomans, 24 A.3d 1044, 1046 (Pa. Super. 201 1), reargument deniel

(August 18, 2011)(quoting Commonwealth v, Fluharty, 832 A.2d 312, 314 (Pa. Super,

P

1993)(citation omitted)).  Where the record clearly demonstrates that a guilty ple:
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colloquy was conducted, during which it became evident that the defendant understood
the nature of the charges against him, the voluntariness of the plea is established|
Commonwealth v. Rush, 909 A.2d 805 (Pa. Super. 2008), reargument denied (Novembet
20, 2008), |

Rule 590 of the Pennsylvania Rylss of Criminal Procedure requires that a guilt

—r

plea be offered in open court, and provides a procedure to determine whether the plea i$

voluntarily, knowingly, and intelligently entered. Commonwealth v. Yeomans, 24 A.S%t

o

1044 (Pa. Super. 2011), reergtzment denied (August 18, 2011). See alsq

-

Commonwealth v, Rush, 909 A.2d 805 (Pa. Super. 2008), reargument denied (Novembe

20, 2006)(a courteccepting a defendant’s guilty plea is required to conduct an on-the

record inquiry during the plea colloguy). 'Rule 590 does not prehibit the use of a written

colloquy that is read, completed signed by the defendant, and made part of the record of
the plea proceedings. Pa. R, Cnm P. 590, Comment This written colloquy would have t¢
be supplemented by some on- the record oral examination. Pa. R.Crim.P. 590,
7Comment. I |

As noted in the Comment to Rule 590, at @ minimum the trial court should ask

1P o

‘questions to eficit tHe Tollowing ifformation: (2) whether thé defendant understands the
nature of the charges to which he or she is pleading guilty or nofo contendere; (b
whether there is a factual basis for the plea; (c) whether the defendant understands thT

he or she has the right to trial by jury; (d) whether the defendant understands that he o

U

she is presumed innocent unii found guilty; (e) whether the defendant is aware of the

W

permissible range of sentences and fines for the offenses charged: and (6) whether the

—

defendant is aware that the judge is not bound by the terms of any plea agreemen

~ 45 ~
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tendered unless the judge accepts such agreement. Pa. R.Cfim.P. 590, Comment:
Commonwealth v, Yeomans, 24 A.3d 1044 (Pa. Super. 2011), reargument denie
(August 18, 201 1); Commonweatth v. Rush, 809 A.2d 805 (Pa. Super. 2008), reargumer,
denied (November 20, 2008). The_Commem to Rule 590 includes a seventh propose
question that is énly applicable when a defendant pleads guilty to Murder generally.
Cbmmonwealfh V. 'Yebmans, 24 A3d 1044, 1047 n. 2 (Pa. Super, 2011), reargumen
denied (August 18, 2011).
Reiterating and expanding on what we stated above,

[i]n order for a guilty plea to be constitutionally valid, the guilty
plea colloquy must affirmatively show that the defendant
understood what the plea .connoted and its consequences.
This determination is to be made by examining the totality of
the circumstances surrounding the entry of the plea. Thus,
even though there [may be] an omission or defect in the guilty
plea colloquy, a plea of guilty will not be deemed invalid if the
circumstances surrounding the entry of the plea disclose that
the defendant had a full understanding of the nature: and
consequences of his plea and that he knowingly and
voluntarily decided to enter the plea.

I3

 Commonwealth v. Yeomars, 24 A3d 1044, 1047 (Pa. Super. 2011), Foargumont donies

1 1993)(citations omitted)).
Qur law presumes that a defendant who enters-a guilty plea

was aware of what he was doing. He bears the burden of
proving otherwise. :

The longstanding rule of Pennsylvania law is that a
defendant may not challenge his guilty plea by asserting that
he lied while under oath, even if he avers that cotnsel
induced the lies, A person who elects fo plead guilty is bound
by the statements he makes in open court while under oath

Py

L™

(August 18, 201 1)quoting Commonwealth v. Fluharty, 632 A.2d 312, 314-15 (Pa. Supel,




- Defendant on the record in open court, (See Verbal Guilty Plea Colloguy and Sentencing .
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and may not later assert grounds for withdrawing the plea
which contradict the statements he made at his plea colloquy,

A defendant who elects to plead guilty has a duty to answer
questions truthfully. - We. [cannot] pemit a defendant to
postpone the final disposition of his case by lying to the court
and later alleging that his lies were induced by the prompting
of counsel. _

Commonweaith v. Yebmans, 24 A.3d 1044, 1047 (Pa. Super. 2011), reargument denied!
(August 18, 2011)(quoting Commonwealth v. Pollard, 832 A.2d 517, 523-24 (Pa. Supei.
2010)(citations omitted)). The law does not require that. a de_fendant be completél_!
satisfied with the outcome of his decision to plead guiity, only that the plea be voluntary,
knowing and intqlligent. Commonwealth v. Rush, 909 A.2d 805 (Pa. Super. 2006),
reargument denied (November 20, 2006)'.

A review of the record sub judice reveals that Defendant's plea was voluntarily,

knowingly, and intelligently entered. A Verbal Guilty Plea was conducted with th&f

Transcript, 7/17/15, N.T. 1-23). In addition, Defendant executed a comprehensive.

15

Written Guilty Plea Colloquy. (See Written Guilty Plea Colloquy, 717115, 1-10), The

record demonstrates that each of the mandatory six (6) areas of inquiry were explored
with this Defendant.

With respect to the first area of inquiry, whether Defendant undergtands the naturJa
of the charges to which he is tendering his plea, we asked Defendant, "Are you aware of
what you have been charged with?” (Verbal Guilty Plea Colloquy, 7/17/15, N.T. 3).

Defendant replied, "Yes.” (Verbal Guilty Plea Colloquy, 7/17/15, N.T, 3). We reviewed

~ 47
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with the Defendant the elements of each offense. (Verbal Guilty Plea Colloquy, 7/17/15,
N.T. 9-10). We asked Defendant whether he understood the elements of these offenses.

(Verbal Guilty Plea Colloquy, 71715, NT 10). Defendant repiied “Yes." (Verbal Guilt

s

Plea Ceiloquy, 7117115, N.T. 10). We asked Defendant whether he had any questlon

[#1])

about the elements of these offenses (Verbal Gwlty Piea Colloquy, 7/17/15 N.T. 10 .

Defendant replied “No.” (Verbal Guﬂty Plea Colloguy, 7/17/15, N.T. 10). In addmon to

U

this oral colloquy, Defendant signed a Wntten Guilty Plea Colloguy that set forth the
' nature and elements of the offenses to which he was tenderlng his plea (Written Guilty

Plea Colloquy, 7/1 7/15 at 1- -2). The Written Guﬂty Plea Colloquy contained the fol!owmg

items.
1. | hereby enter a plea of guilty to the charges set forth
on the cover pages. - ' [/s/] NN
2. | have read and understand the cover pages. [/s/] NN
4, | admit committing the crimes to which | am.pleading ... ..
uilty. , [/s/] NN -
5, [ acknowledge that the facts occurred as set forth on

.page 2 ofthisform. MsAANN

15.- Do you understand the charges against you? [/s/] NN
(Written Guilty Plea Colloquy, 7/17/115, at 5-6). Defendant signed his inftials after each
paragraph and signed his name at the bottom of each page. (Written Guilty Plea

Cd[loquy, 7117115, at 5-8). Thus the first area of mandatory inquiry is satisfied.

~ 48 ~
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-With respect to the second area of mandatory inquiry, whether there was a factug]
basis for the plea, as we demonstrated in the beginning of this Opinion, a factual basis

was recited for the plea. (Verbal Guilty Plea Colloquy, 7117115, N.T. 4-10; Written Guilt

—

Plea Colloquy, 7/1?/15 at 2). Thus, the second area of mandatory | Inquiry is sahsﬂed

With respect to the third area of mandatory mqmry, whether the Defendant

understands that he has the right to trial by jury, we asked the Defendant at th_ebeginning
of the Verbal Guilty Piea Colloquy, "And do you understand, young ma-n, zthat you're
presumed to be innocent, you have the right to a jury or non-jury trial?” (Verba_l Guiity
Plea Colloquy, 7/17/15, N.T. 4). Defendant replied, “Yes, sir.” (Verbal Guilty Plea
Colloquy, 7117115, N.T. 4). In addition, the Wntten Guilty Plea CoHoquy advased the

Defendant that he “need not enter a plea of guilty, but may plead not guilty and go to

trial.” (Written Guilty Plea Colloguy, 717115, at 6, para. 1 9). Defendant wrote his initEaI‘
in the line provided to the right of this paragraph and signed his name at the bottom of th
page. (Written Guﬂty Plea Coltoquy, 711715, at 6). Thus, the third area of mandatory
lnqtury is satisfied. T T
- With respect to the fourth area of mandatory inquiry, whether the Defendant
“uhderstands” tﬁat ‘he or'she is presumed iinocent until found guiity, we have already
discussed how both counsel and this Court advised the Defendant that he did indeed

enjoy the presumptlon of innocence in these matters. We would lncorporate herein by

1~

reference and respectfully refer this Honorable reviewing Court to those portions of the
present Opinion which address this issue above, We reiterate that we advised Defendant
of the presumption of innocence at the beginning of the Verbal Guilty Plea Colloquy wheip
we asked, "And do you understand, young man, that you're presumed to be innocent,
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' ad.vised Defendant on the record in dpén court of the maximum sentences andflnes tha

717115, N.T, 12—1'5). Plea counsel advised the Court that he had gone over thes
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you have the right to a jury or non-jury trial?” (Verbal Guilty Plea Colloquy, 7/17/15, N.T.

4). Defendant replied, “Yes, sir.” (Verbal Guilty Plea Colloguy, 7/17/15, N.T. 4). Th(-?
Wiritten Guilty Plea Colloquy advised the Defendant that

[iin order to be convicted, | would have to be proven guilty
beyond a “reasonable doubt”. A reasonable doubt is a doubt
which would cause a person of reasonable prudence to
hesitate before acting in a matter of importance to him or
herself. / am presumed innocent, and if the Commonwealth
cannot prove me guilty beyond a reasonable doubt, | must be
set free on these charges. [/s/} NN

(Written Guilty Plea Colloquy, 7/17/15, at 7, para. 25). Defendant :;_ign,ed his initials op
the line provided to the right of this paragraph'énd signed his name af the bottom of the
page. (\NrEtten,Guiity Plea Cblloquy, 71715, at7). (See also PCRA Counsel's Letter t
the' Court dated August 18, 2016 with attaoﬁed Letter from. Plea Counsel ét-para. 1 .
Thus, the third area of mandatory inquiry is satisfied.

With respect to the fifth area of mandatory inquiry, whether the Defendant was

a

aware of the permiésibie range of sentences and/or fines for the offenses charged, w

A——

were applicable to the crimes for which he was tendering his plea as well as what hib

Statewide Sentencing Guidelines exposure would be. (Verbal Guilty Plea Cofloguy,

g -

matters with the Defendant "[sjeveral times.” (Verbal Guilty Plea Colloquy, 7/17/15, N.T.
12, 16). Defendant assured the Court that he understood. (Verbal Guilty Plea Colloquy,

717/15, N-T. 12, 15). In addition, the Written Guilty Plea Colloquy executed by th

TG

Defendant set forth the maximum penalties and fines applicable to the crimes for which
Defendant was tendering his plea. (Written Guilty Plea Colloquy, 7/17/15, at 1-2}.
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Defendant signed his name at the bottom of these pages. Aiso, as we demonstrated
above, Defendant placed his initials beside the paragraph of the Written Guilty Plea
‘Colloquy which averred, “I have read and understand the cover pages.” (Written Guilty
Plea Colloquy, 7/17/15, at 5). He also signed his hame at the bottom of that page;.
(Written Guilty Plea Colloguy, 717115, at 5). Thus, the fifth area of mandatory inquiry is
satisfied. | |
With respect to the sixth area of mandatofy inquiry, namely, whether the defendant
was aware that the judge is not bound by the terms of aﬁy plea agreement tendered
unless the judge accepts such agreement, the underSigned advised Defendant on the
record in open court that “I'm not bqﬂnd by .the'terms of this plea agreement unless |
accept it. If | réject'it; you may step down and withd-raw your pl.ea." (Verbal GuEIty Plea
Colloquy, 7/17/15, N.-T. 11). In addition, the Written Guilty Plea Colloquy advised the
Defendant, |
The Court is not bound' by the terms of the plea agreement
that | have entered into with.the Commonweaith on. pages 3

and 4 of this form, but if the Court rejects it, | may withdraw
my plea of guilty and enter a plea of not guilty. [/s/} NN

(Written Guilty Plea Colloguy, 7/17/15, at 8, para. 31). Defendant placed. his initials in.the.- . ..

7

line provided to the right of this paragraph and sighed his name at the bottom of the
page. (Written Guilty Plea Colloquy, 7/17/15, at 8). Thus, the sixth area of mandatory

inquiry is satisfied.

In addition to all of the areas of mandatory inquiry, our record colloquy, both org
and written, inquired about Defendant’s age, educational status and his ability to read,

write and understand the English language. (Verbal Guilty Plea Colloquy, 7/17/15, N.Ti,
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2-3; Written Guilty Plea Colloquy, 7/17/15, at 5). We leamed that Defendant was, at th.J
time of the plea, twenty-nine (29) years old and a graduate: of Coatesville Area Senia

High School. (Verbal Guiity Plea Colloqu, 717/15, NT 2-3; Written Guilty Ple

Colloquy, 7/17/15, at 5). We also explored, as we discussed earlier infra, the issues

Defendant later raised in nis PCRA Petition and with which he attempted to impugn the

validity of his plea.

The record demonstrates that Defendant tendered .his plea voluntarily, knowmgN

and |ntel!|gently He understood the nature of the charges agalnst hlm what the plea

connoted, and its consequences. The record is devoid of evidence of manlfest mJUSfIiCG.

Defendant's plea is constltutlonally valid,

H. Clalms raised _in de facto Rule 1925(bh) Statement

The first few claims Defendant raised in hi.s de facto Statement of Matters
Complained of on Appeal, which was attached to his Notice of Appeal, pumort t6

challenge the stewardship of PCRA Counsel for PCRA Counsel's alleged failure to

“adequately investigate Defendants PCRA claims, failure o remedy the defects |
Defendant's PCRA Petition and failure to meet or personally speak to the Defendan
‘about his PCRA. (See Deft.'s Statement, at 2 paras. 1-4). As they all congern thd
stewardship of PCRA Counsel, we will treat them in the aggregate for convenience’
sake, as one claim. The record, as we have discussed above, amply demonstrates tha
none of the issues Defendant raised in his PCRA Petition and related documents hav
any substantive merit. The lack of substantive merit in any of Defendant's contention
does not lend itself to correction by PCRA Counsel. It is a fatal flew in Defendant’
attempt to challenge the vahd;ty of hlS plea and is mherent in the foundation of the
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theories he advances. There is no remedy for these defects. Because none of
Defendant's issues have any substantive merit, Defendant's _various‘challenges to the
stewardship of his plea counsel fall. Commonwealth v. Chmiel, 30 A.3d 1111 (Pa
201 1)(failnre to meet any one of the three prongs of the test for ineffectiveness defeat%
the claim).. _Because Defendant does not have a valid claim of ineffective assisfanca
against plea co.unsef, Defendant's claim of ineffective assistance -of PCRA Counsel
likewise fails. Commonwealth v. Chmiel, 30 A.3d 1111 (Pa. 2011)(failure to satisfy test
.for ineffectiveness_ against trial counsel defeafé a layered ineffectiveness claim aga'inst
sub'sequent.'counsel) Thus Defendants challenges to the stewardship of PCRA\
'Counsel have no merit and should respectfully, be dented and dismissed. See also
Commonweaith v. Mapie, 559 A.2d 953 (Pa. Super, 1989)(defendant is not entttled to the
appointment of new counsel after initial PCRA counsel has properly been aIIowed to
withdraw under the Turner/Finley procedures). Defendant’s claims against PCR/J\
Counsel have no merit and should, respectfully, be denied and dismissed.

The next issue Defendant raised in his staterment of mafters complained of is 4
reiteration of his Lafler v. Cooper, supra and Missouri v. Frye, supra argument. We
‘would respectfully incorporate herein by reference and refer this Honorable reader o
those portions of the present Opinion above which address this issue. We respectfully
submit for all of the reasons aferestated that this issue has no merit and should,
respectfully, be denied and dismissed.

The third issue Defendant raised in his statement of matters complained of of
appeal is that plea counsel was ineffective for “compel[ling] the plea agreement without
[Defendant's] understanding and consent.” We respectiuily submit, for all of the reasons
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set forth in the body of thié_Opinion, that Defendant's contention that his plea counss
compelled his acceptance of the Comimonwealth's offer or compelled him to enter a pleJa
agreement without his consent js completely without foundation in the record and without
merit, and sh.ould, respectfully, be denied and dismissed.

The fourth and final issue Defendant raised in his de factor Rule 1925(b

=

Statement reiterates his VonMoltke v. Gillies, supra claim. We would respectfully submit

A

that we have already addressed this claim above, We would respectfully mcorporat

herein by reference and refer this Honorable reader to that portion of our present Opiniok

(P)

which addresses the merits of Defendant’s claim. We respectfully submit, for all of thJ,
-reasons aforest_ated, that Defendant's .claim has no merit and should, réspéétfully, be
denied and dismissed.

. SUMMARY DISMISSAL

“The right fo an evidentiary hearing on a post-conviction petition is not absolute,
Commonweah‘h v. Wah, 42 A3d 335 338 (Pa. Super. 2012)(quotmg Commonwealth Y

Turefsky, 925 A2d 876 882 (Pa Super 200?) appeal demed 940 A2d 365 (P :

N

2007)). "t is within the PCRA court's discretion to decline to hold a hearing if th

“petitioner’s claim is patently frivolous and has no support in either the recerd or othef

evidence." Id, "Where a PCRA petition does not raise a ‘genuine issue| ] of materia

fact,' the reviewing court is not required to hold an evidentiary hearing on the petitioh.
Commonwealth v. Simpson, 66 A.3d 253, 260 (Pa. 2013){quoting Commonwealth .
Clark, 961 A.2d 80, 85 (Pa., 2008), cert. denied, Clark v. Pennsylvania, 130 S.Ct. 810

(U.8. Pa. 2009)). “Thus, to entitle himself to a hearing, [the petitioner] must raise ap
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issue of fact, which, if resolved in his favor, would justify relief.” Commonwealth i,

Simpson, 66 A.3d 253, 260-61 (Pa. 2013).

VL

It is the responsibility of the reviewing Court on appeal to examine each issu
raised in the PCRA Petition in light of the record certified before it in order to determine if
the PCRA court erred in its determination that there were no genuine issues of materig|
fact in controversy and in denying relief without conducting an evidentiary hearing.
Commonwealth v. Wah, 42 A.3d 335, 338 (Pa. Super. 2012). In executing this task, thé
appellate courts apply an abuse of discretion standard. Commonwealth v. Rush, 838

A.2d 651, 659 (Pa. 2003), application for extraordinary relief den}'ed, 934 A.2d 1151 (Pa.

Ur

2007). An 'abuse of discretion is not merely an error of judgment; rather, discretion i
abuéed when thé‘law is overridden.or misappiied, or the judgment exercisedr is manifestly
unreasonable, or the result of partiality, prejudiée, bias or ill will, as shown by the
evidence or the record. Commonwealth v. Antidormi, 84 A.3d 736 (Pa. Super. 2014},
appeal denied, 95 A.3d 275 (Pa. 2014).
| T&éid 'this” 7Hron.or-a_bl-(_e revieWihg CoLn:t“i.n ‘itsr 7cilut'y, wé ha\}el exarhrinedwa‘llv of t“he“

issues Defendant raised in his first PCRA Petition and related documents. As we have

discussed herein, it is our position that none of the issues Defendant has raised have any

substantive merit. We would respectfully submit that the record as it stands at present i

"~

more than adequate to support this conclusion. Accordingly, we would respectfull

v oy

submit that no hearing was necessary to address the merits of Defendant’s first PCR/

-

Petition and that we did not abuse our discretion by dismissing Defendant's first PCRA

Petition without holding a hearing.
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V. STANDARD OF REVIEW

v

As our appellate courts have established, in PCRA procesdings, an appellats
court’s scope of review is Iimitéd by the PCRA's parameters; since most PCRA éppeals
involve mixed questions of law and fact, the standard of review is whether the PCRA
court’s findings are supported by the record and free of legal error.  Commonwealth V.
Pitts, 981 A.2d 875 (Pa. 2009), subseqdenf habeas corpus proceeding denied, Pitts v,

Kerestes, 2013 WL 4718950 (E.D. Pa. 2013). The Pennsylvania Superior Court revie

—

an Order dismissing a PCRA petition in the light most favbrablé to the prevailing party a

(¥}

the PCRA level. Commonwealth v. Oﬁver,. 128 A.3d 1275 (Pa. Super. 2015). The
Superior Court’s review of an Order dismissihg a PCRA pétition is limited to the ﬁhdings
of thé PCRA court and the evidence of record.r Commonweaith v. Oljver, 128 A.3d 1275
(Pa. Super. 2015). The Superior Court will not disturb é PCRA court's Order dismissing a
PCRA petition if the Order is supported by the evidence of record and is free of legd|

error. Commonwealth v. Oliver, 128 A.3d 1275 (Pa, Super, 2015). The Superior Court

L)

—

those findings unless they have no support in the record; however, the Superior Coul

—r

Oliver, 128 A.3d 1275 (Pa. Super. 2015). Where a PCRA petition raises qugstions G
law, the Superior Court’s standard of review is de novo and its scope of review is plenary,

Commonwéaith v. Oliver, 128 A.3d 1275 (Pa, Super, 2015), The Superior Court may

L)

affirm a PCRA court’s dismissal of a PCRA petition on any grounds if the record support

it. Commonwealth v. Oliver, 128 A.3d 1275 (Pa. Super. 2015).
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V. CONCLUSION

We would respectfully submit that our analysis of the merits of the issues raised by

the Defendant in his first PCRA Petition and related documents survives the threshold fo

appellate review. To that end, we would respectfully submit that our factual findings are

supported by the record and our conclusions of law are free from error. Consistent witl

our analysis as set forth above, we would respectfully submit that none of Defendant's

issues has any substantive merit. Accordingly, we would fespectfully recommend that
this Honorable reviewing Court deny and dismiss Defendants appeal and affirm ou
Order dated August 30, 2016 summarily dlsmlssmg his first PCRA Petition.

BY THE COURT:

/"L/’j//(ﬂ ' Z"ﬂi”?ﬁ f A?..,Lbi{ff,;vw

-

L

i

D

I

Date / AntCh’ony 9/8ét010ne J|

Certlﬁed From The Rccord

;'rms/ + T//D/z o

o,

~ 57 ~

: Deputy CI}K of Common Pleas.Court |. .| .




