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MEMORANDUM BY FITZGERALD, J.:  FILED: April 14, 2014 

Appellant, Aaron Thompson, appeals from the judgment of sentence 

entered in the Allegheny County Court of Common Pleas following a bench 

trial and his convictions for possession with intent to deliver a controlled 

substance,1 (“PWID”), simple possession,2 and possession of drug 

paraphernalia.3  He claims that it was futile to object to the admission into 

                                    
* Former Justice specially assigned to the Superior Court. 

1 35 P.S. § 780-113(a)(30). 

2 35 P.S. § 780-113(a)(16). 

3 35 P.S. § 780-113(a)(32). 



J. S20031/14 

 - 2 - 

evidence of a search warrant during trial and thus this Court should not find 

waiver.  Appellant also challenges the sufficiency of the evidence. 

We state the facts and procedural history as gleaned from the record.  

A confidential informant made a controlled purchase of a large amount of 

cocaine from Appellant.  Based upon that transaction, the police obtained a 

search warrant for Appellant’s residence.   

When the police arrived at Appellant’s residence, they noticed that the 

black Audi Appellant drove was not parked outside.  The police notified 

nearby officers to lookout for Appellant’s Audi and conduct a stop to 

effectuate the search.  A nearby officer located Appellant’s car, initiated a 

stop, and detained Appellant.   

The police subsequently knocked on the door of Appellant’s residence, 

entered, and secured the residence.  Appellant was then transported to his 

home, shown a copy of the search warrant, and informed of his Miranda4 

rights.  Appellant informed the police that the cocaine was in his bedroom, 

led the police to his bedroom, and showed the police that the cocaine was in 

a plastic bag underneath a dresser.  N.T. Suppression Hr’g and Non-Jury 

Trial, 6/12/12, at 34.  The police recovered 85 grams of cocaine, a box of 

plastic bags, rubber gloves, and approximately $15,000 in cash from the 

                                    
4 Miranda v. Arizona, 384 U.S. 436 (1966). 
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bedroom.  Id. at 35-39.  The police also recovered a digital scale from the 

kitchen.   

Appellant was charged with the above crimes and subsequently filed a 

motion to suppress.  At the suppression hearing, the Commonwealth, while 

examining a police detective, attempted to introduce into evidence the 

contents of the search warrant.  Appellant’s counsel objected as follows: 

[Appellant’s counsel:]  My only objection is that it’s 
irrelevant.  We’re not challenging the search warrant.  And 
I believe it’s being used to sway the [c]ourt’s opinion one 
way or the other.  But we’re challenging the subsequent 
statements that [Appellant] made at [his home], not the 
actual search itself, Your Honor. 

 
The Court: Well, I’m going to allow it in, because it may be 
a foundation for how the [police] got there, what he did, 
giving rise to what we might have issue about.  

 
Id. at 6; see also id. at 12 (reaffirming search warrant was admitted into 

evidence).  The court denied the motion to suppress, and the case went to a 

bench trial. 

At trial, the Commonwealth asked the court to incorporate the police 

detective’s testimony from the suppression hearing into the trial record, and 

the court agreed.  Id. at 33.  Appellant’s counsel did not object, and trial 

commenced.  Prior to closing arguments, the Commonwealth moved into 

evidence all of its exhibits, including the search warrant.  Id. at 50.  Again, 

Appellant’s counsel did not object.  Counsel then gave closing arguments.  

After closing arguments, the court began oral deliberations from the bench 

and read into the record the affidavit of probable cause in support of the 
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search warrant.  Id. at 54-58.  Appellant’s counsel did not object at this 

time, either.  The court subsequently found Appellant guilty.  The court 

sentenced Appellant to a mandatory sentence of five to ten years’ 

imprisonment, followed by ten years’ probation.   

Appellant filed a timely post-sentence motion challenging the 

sufficiency of evidence, the weight of evidence, and the court’s denial of his 

motion to suppress.  With respect to the motion to suppress, Appellant 

limited his challenge to the following: 

[Appellant] believes, and therefore avers that this . . . 
[c]ourt erred in denying [Appellant’s] motion to suppress 
any statements made after the illegal seizure and 
subsequent search of his person and vehicle subject to the 

warrantless traffic stop of his [vehicle]. 
 

Appellant’s Mot. for New Trial and/or Arrest of J., 10/1/12, at 2.  Appellant 

did not challenge the admission of the search warrant or the court’s decision 

to read the affidavit of probable cause in support thereof.  On January 16, 

2013, the court denied Appellant’s post-sentence motion. 

Appellant did not file a notice of appeal within thirty days but did file a 

successful Post Conviction Relief Act5 (“PCRA”) petition requesting 

reinstatement of his direct appeal and post-sentence motion rights.  Order, 

4/11/13 (granting Appellant’s PCRA petition).  On April 18, 2013, Appellant 

filed a new post-sentence motion, which the court denied on August 5, 2013.  

                                    
5 42 Pa.C.S. §§ 9541-9546. 
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Appellant filed a timely notice of appeal on August 27, 2013, and timely filed 

a court-ordered Pa.R.A.P. 1925(b) statement.  The court authored a 

Pa.R.A.P. 1925(a) decision incorporating by reference its prior decisions 

dated January 16 and August 5, 2013.   

Appellant raises the following issues: 

Did the trial court abuse its discretion in admitting the 

contents of the search warrant, namely the affidavit of 
probable cause, as it was not relevant and prejudiced 

[Appellant] when [the trial court] used the affidavit 
substantively to determine [Appellant’s] guilt? 

 

Was the evidence sufficient to establish that [Appellant] 
constructively possessed, with the intent to deliver, the 

cocaine recovered during the search of his apartment? 
 

Appellant’s Brief at 6. 

We summarize Appellant’s arguments for both of his issues.  Appellant 

contends the trial court abused its discretion by admitting the search 

warrant.  He anticipates the Commonwealth will emphasize his failure to 

raise a new objection at the bench trial and when the court read the affidavit 

of probable cause into the record.  Accordingly, Appellant suggests it would 

have been futile to object.6  The Commonwealth counters that he failed to 

raise a contemporaneous objection at trial and thus Appellant has waived 

the issue per, inter alia, Pa.R.A.P. 302(a), which states that “Issues not 

                                    
6 Curiously, Appellant also argues he would have had to anticipate the court 

would read the affidavit into the record and lodge an objection prior to that 
occurrence.  Appellant raises no argument as to why he did not object 

during or after the court’s recitation of the affidavit.  
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raised in the lower court are waived . . . .”  Appellant lastly states that the 

Commonwealth did not establish constructive possession of the drugs found 

in his bedroom.  We hold Appellant is not entitled to relief.  

Initially, “[i]ssues not raised in the lower court are waived and cannot 

be raised for the first time on appeal.”  Pa.R.A.P. 302(a).  A failure to raise a 

contemporaneous objection to evidence presented at trial results in waiver 

of the evidentiary claim on appeal.  Commonwealth v. Bryant, 855 A.2d 

726, 740 (Pa. 2004). 

The standard of review for a challenge to the sufficiency of evidence is 

de novo, as it is a question of law.  Commonwealth v. Sanford, 863 A.2d 

428, 431 (Pa. 2004). 

The critical inquiry on review of the sufficiency of the 
evidence to support a criminal conviction . . . does not 

require a court to ask itself whether it believes that the 
evidence at the trial established guilt beyond a reasonable 

doubt.  Instead, it must determine simply whether the 
evidence believed by the fact-finder was sufficient to 

support the verdict. 
 

Commonwealth v. Ratsamy, 934 A.2d 1233, 1235-36 (Pa. 2007) 

(citations and quotation marks omitted).  “When reviewing the sufficiency of 

the evidence, an appellate court must determine whether the evidence, and 

all reasonable inferences deducible from that, viewed in the light most 

favorable to the Commonwealth as verdict winner, are sufficient to establish 

all of the elements of the offense beyond a reasonable doubt.”  Id. at 1237 

(citation omitted). 
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Our Commonwealth defines the offense of PWID as follows: 

(30) Except as authorized by this act, the manufacture, 

delivery, or possession with intent to manufacture or 
deliver, a controlled substance by a person not registered 

under this act, or a practitioner not registered or licensed 
by the appropriate State board, or knowingly creating, 

delivering or possessing with intent to deliver, a 
counterfeit controlled substance. 

 
35 P.S. § 780-113(a)(30).  “In order to uphold a conviction for possession of 

narcotics with the intent to deliver, the Commonwealth must prove beyond a 

reasonable doubt that the defendant possessed a controlled substance and 

did so with the intent to deliver it.”  Commonwealth v. Aguado, 760 A.2d 

1181, 1185 (Pa. Super. 2000) (en banc).  In evaluating the sufficiency of 

evidence for PWID, an appellate court considers the quantity of the 

contraband, “the manner in which the controlled substance was packaged, 

the behavior of the defendant, the presence of drug paraphernalia, and 

large[ ] sums of cash found in possession of the defendant.  The final factor 

to be considered is expert testimony.”  Ratsamy, 934 A.2d at 1237-38 

(citation omitted). 

In order to prove that a defendant had constructive 

possession of a prohibited item, the Commonwealth must 
establish that the defendant had both the ability to 

consciously exercise control over it as well as the intent to 
exercise such control.  An intent to maintain a conscious 

dominion may be inferred from the totality of the 
circumstances, and circumstantial evidence may be used 

to establish a defendant’s possession of drugs or 
contraband. 
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Commonwealth v. Gutierrez, 969 A.2d 584, 590 (Pa. Super. 2009) 

(quotation marks and citation omitted). 

In this case, we hold that Appellant, by failing to object to the 

introduction of the search warrant at trial and the trial court’s reading of the 

search warrant into the record, waived that issue on appeal.  See Pa.R.A.P. 

302(a); Bryant, 855 A.2d at 740.  With respect to Appellant’s sufficiency 

challenge, after careful consideration of the parties’ briefs, the record, and 

the decision by the Honorable Joseph K. Williams, III, we affirm on the basis 

of the trial court’s decision.  See Trial Ct. Op. 8/5/13, at 6 (discussing 

evidence establishing PWID conviction).  Moreover, we note that Appellant 

has not argued that the evidence seized should have been suppressed.  

Accordingly, having discerned no error of law, we affirm the judgment of 

sentence. 

Judgment of sentence affirmed.  

 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 
Date: 4/14/2014 

 
 



      

 
             

 

  

 

     
     

     
     

    

 

  

  

   

          
           

           
           

           
          
             

           
           

          

 



         
         

           
          

          
            

          
           

        

            
           

          

   

 



   
        

   

 
   

   

     
   

 
  

 

  

 

    
    

 

  

  

           
         

            
         

           
       

         
           

            
             

              

 



            
          

          
         

             
      

          
          

           
             
            

 

          
            

          
             

            
       

             
             

           
           

         
              

         
          

         
           

         

              
   

            
        

 



 

            
          

          
          
         

           
            
             

          
        

           
             
             

    

 

           
            

          
            

           
  

  

        
           

          
        

             
            

      
 

 



          
            

            
          

         
           

           
            

    

         
             

           
            

          
             

            
             

          
        

        
           

           
           
         

         
        

            
             

            
        

                 
             

            
              

   

 



   

         
            

            
          

           
          

          
  

          
            

         
            

            
           

           
           

             
  

             
          

             
            

         
           

           
    

        
          

           
             

          
              

 

 



 

          
           

          
           

             
           

           
            

             
     

        
          

             
            
             

             
          

             

           
           

           
          

            
  

    

           
            

          
             

            
          

 



           
            

          
     

         
   

   

 



      
   

 
  

 

  

 

  

  

 

           
         

 
 

 

  

 
  

   
  
  
 

   

   
    

 


