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Appellant, Vance Leon Haskell, appeals from the order entered on June
21, 2018, which denied his Motion to Dismiss Prosecution on Grounds of
Double Jeopardy. We affirm.

In 1998, Appellant was convicted in the Erie County Court of Common
Pleas of a number of crimes, including first-degree murder; he was sentenced
to serve a term of life in prison. On August 1, 2017, the United States Court
of Appeals for the Third Circuit granted Appellant’s habeas corpus petition,
thus resulting in the vacation of Appellant’s judgment of sentence. See
Haskell v. Superintendent Greene SCI, 866 F.3d 139 (3™ Cir. 2017). In

granting Appellant’s habeas petition, the Third Circuit ruled:

[During Appellant’s trial, an eyewitness named Antoinette
Blue (hereinafter "Blue”)] [] provide[d] consistent testimony
claiming she could identify [Appellant as the] shooter. What's
more, she claimed to expect nothing in return from the
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Commonwealth in exchange for her testimony. But this last
claim was untrue. Both Blue and the prosecutor knew that
she expected to receive help in her own pending criminal
matters in exchange for her testimony. The prosecutor failed
to correct Blue's statement; he even went on to rely on it and
vouch for Blue in his closing argument.

Id. at 140.

The Third Circuit held that the prosecutor committed misconduct and
that Appellant was entitled to habeas relief because the prosecutor “knew
Blue’s testimony was false and failed to correct it” and there was “a reasonable
likelihood that Blue's false testimony could have affected the judgment of the
jury.” Id. at 146 and 152.

The Commonwealth elected to retry Appellant and the trial court initially
scheduled jury selection for March 16, 2018. See Trial Court Order, 2/14/18,
at 1. Prior to trial, however, Appellant filed a Motion to Dismiss Prosecution
on Grounds of Double Jeopardy (hereinafter "Double Jeopardy Motion”), where
Appellant claimed that the trial court should dismiss all charges against him,
as the double jeopardy clauses of the United States and Pennsylvania
Constitutions prevent the Commonwealth from retrying him on the charges.
See Appellant’s Double Jeopardy Motion, 3/12/18, at 4 1-31.

On May 25, 2018, the trial court heard argument on Appellant’s Double

Jeopardy Motion and, on June 21, 2018, the trial court denied the motion.!

1 The trial court expressly concluded that Appellant’s Double Jeopardy Motion
was not frivolous. Trial Court Supplemental Opinion, 7/18/19, at 7.
Therefore, the trial court’s June 21, 2018 order, which denied Appellant’s
motion to dismiss on double jeopardy grounds, is appealable as a collateral
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Trial Court Order, 6/21/18, at 1-2. As the trial court explained, it denied
Appellant’s motion because it found, as a fact, that the prosecutor did not
“engage[] in pervasive, incessant, or outrageous conduct [and he did not]
intentionally undert[ake] to prejudice [Appellant] to the point of denying him
a fair trial.”? Trial Court Opinion, 8/30/18, at 27-28; see also
Commonwealth v. Smith, 615 A.2d 321, 325 (Pa. 1992) (holding that the
double jeopardy clause of the Pennsylvania Constitution “prohibits retrial of a
defendant . . . when the conduct of the prosecutor is intentionally undertaken
to prejudice the defendant and thereby deny him a fair trial”);
Commonwealth v. Chmiel, 777 A.2d 459, 464 (Pa. Super. 2001) ("Smith
did not create a per se bar to retrial in all cases of intentional prosecutorial

overreaching. Rather, the Smith Court primarily was concerned with

order. Pa.R.A.P. 313; Pa.R.A.P. 313 note (“[e]xamples of collateral orders
include orders denying pre-trial motions to dismiss based on double jeopardy
in which the court does not find the motion frivolous”); Pa.R.Crim.P. 587(B).

2 As the trial court explained, during discovery, the prosecutor “fully disclosed
to defense counsel [] the exact parameters of the Commonwealth’s effort to
effect leniency for [Blue on her pending criminal charges and] . . . Blue's
criminal history.” Trial Court Opinion, 8/30/18, at 27. Thus, the trial court
held:

The failure to correct Blue’s inaccurate testimony about
expectations for leniency in [her pending criminal charges] .

. while certainly of significant concern, does not, in the
absence of other evidence, rise to the level of the kind of
pervasive intentional misconduct from which an intention to
deprive [Appellant] of his right to a fair trial can be [found].

Id.
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prosecution tactics, which actually were designed to demean or subvert the
truth seeking process. The Smith standard precludes retrial where the
prosecutor’s conduct evidences intent to so prejudice the defendant as to deny
him a fair trial”) (quotations and citations omitted); Commonwealth v.
Basemore, 875 A.2d 350, 356 (Pa. Super. 2005) (holding that “grossly
negligent or reckless conduct by a prosecutor” does not implicate double
jeopardy concerns).

On July 2, 2018, Appellant filed a notice of appeal from the June 21,

2018 order. Appellant raises one claim on appeal:

Whether the trial court erred in denying [Appellant’s] motion
to dismiss based upon grounds of double jeopardy, when
[Appellant’s] conviction was vacated when the Third Circuit
Court of Appeals granted [Appellant’s] habeas petition on the
grounds of intentional prosecutorial misconduct, and the
prosecution knowingly used perjured testimony at trial[?]

Appellant’s Brief at 4.

We have reviewed the briefs of the parties, the relevant law, the certified
record, the notes of testimony, and the opinions of the able trial court judge,
the Honorable John A. Bozza. We conclude that Appellant is not entitled to
relief in this case and that Judge Bozza’s August 30, 2018 and July 18, 2019
opinions meticulously and accurately dispose of Appellant’s issues on appeal.
Therefore, we affirm on the basis of Judge Bozza’s thorough opinions and
adopt them as our own. In any future filing with this or any other court
addressing this ruling, the filing party shall attach a copy of Judge Bozza's

August 30, 2018 and July 18, 2019 opinions.

-4 -
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Order affirmed. Jurisdiction relinquished.

Judgment Entered.

4
Joseph D. Seletyn, Esty
Prothonotary

Date: 9/13/2019
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SUPPLEMENTAL 1925 (a) OPINION

Bozza, John A.,'S.J.,

Pursuant to the Superior Court’s directive and in compliance with the requirements of
Pennsylvania Rule of Criminal Procedure 587(B), this Court sets forth below Findings of Fact
and Conclusions of Law regarding its denial of the Defendant’s Motion to Disiniss Prosecution

on Grounds of Double Jeopardy and specifically. finds that the Motion was not frivolous.
Findings of Fact

1. Atapproximately 1:27 a.m. o December 10, 1994, Darrell Cosoley was shot nine to

eleven times by an Uzi-type gun at close range at an eastside Erie-bar, Jethroe’s

Steakhouse. Cooley died of his wounds..

Although the bar held-over 100 patrons, few witnesses came forth'to identify the

shooter.

After a lengthy investigation, Vance Haskell was charged with murder of Darrell

Cooley:

4. At he conclusion of the trial, Vance Haskell was found guilty of first-degree murder,
possessing 1nstrument of erime, aggravated-assault, and reckless endangermeit.

5. -On November 10, 1'998-, he was senterniced to a term of life impri'S'onmEn’t,.-.He't:o‘c_)_k a
direct appeal.

6. The Pennsylvania Superior Court affirmed his judgment of sentetice on August 23,
1999, |

7. The Defendant filed several PCRA petitions; all of which were denied at the trial level
and on appeal. Haskell’s third PCRA Petition, filed on April 30, 2012, raised the sama
issue of prosecutorial misconduct that is now before the court,

8. OnMay 1, 2012, the trial court denied PCRA relief since the petition was untimely.

b
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- Haskell then filed a petition for habeas corpus relief with the United States District

Court for'the Western District of Pennsylvania. United States Magistrate Judge; Susari
Paradise Baxter, denied Haskell's habeas petition.

The Third Circuit Court of Appeals revérsed the Western District Court and granted
Haskell's habeas petition.

. The Third Circuit found that witness Antoinette Blue provided perjured testimony which

the District Attorney failed to correct, and also found that her testimony could have
affected the judgment.of the jury. Haskell, 866 F.3d 139, 150, 152.

. Specifically, the Third Cireuit found that: (1) Blue lied about her criminal record and

about whether she hoped to benefit in her own pending criminal proceedings in
exchange for testifying,-and (2) District Attorney Hayes failed fo correct that lie and, in
fact, bolstered it in his closin g statement.

Haskell is-currently. awaiting re-trial before the Erie County Court of Common Pleas.
On March 12, 2018, he filed a Motion to Dismiss Prosecution o Grounds.of Double
Jeopardy based on the Third Circuit’s finding of .P'rose'(:m('):"i'al misconduct during his
jury trial,

This Court denied Ha_ske’]]"s motion because of the legal standards that: (1) neither
negligent nor reckless prosecutorial misconduct, by themselves, implicate double
jeopardy concerrnis, Commaonwealth v. Basemore, 875 A,2d 350, 356 (Pa. super. 2005)
and (2} the record did not support-a finding of pervasive; incéssant, or outrageons

conduct on the part of the prosecution-as per Basemore (Id. p. 354, see also State v.
Breir, 930 P.2d 792, 804 (NMSC 1996):..

The trial court recerd has not been supplemented by additional testimony or other
¢vidence concerning the conduct of the prosecution during the course of the efiminal
proceedings,

‘At trial the prosecution presented four witnesses that, to varying degrees, identified

Haskell as the perpetrator and two more that placed Haskell with the same type of
murder w.eapoh at different times prior to the shooting.

Roseanna Wayne, testified she was in the bar approximately ten feet away from thé
shooter. She identified Haskell in court as someone who *look{ed] like” the shooter.
However, she-also testified thatshe was not sure she could make a valid identification.
{Trial Transcript, September 28, 1998, Day 2, pp. 58-59.)

Dorthea Roberts was also a patron of the. bar thaf day. -She testified at trial that she was
within feet of the shooter. (Tr. Day 2, p. 178). She recalled hearing approximately 12
shets; (Tr., Day 2, p. 183), In the courtroom, Roberts identified Vance Haskell as the
shooter. (Tr., Day 2, p. 184).

Robert’s credibility was cliallenged on ¢ross examination when it was shown that she
told police shortly after the shootirig that she did not knew who the shooter was. (Trt.,
Day 2, p. 189-190). She also admitted that she was in jail awaiting trial on simple assault:
charges. (Tr., Day 2, p, 193).
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Curtis Mathis provided a video-taped statement to police on March 7; 1997, idcnti’fy.ing
Haskell as the shooter,

Mathis had smoked marijuana in Jethroe’s parking lot-with Haskell and witness,
Antoinette Blue, shortly before the shooting, (Tr, Day 3, p. 93-107).

Although at trial Mathis recanted his prior identification of Haskell, the prosecution was
ble to play his video-taped statement for the jury. (Tr. Day 3, p.94).

Another witness, Darrell Gamble, testified that he saw Haskell and Mathis run out the
back of the bar after the:shooting. (Tr. Day 3, p. 125). However, his credibility was
comprontised during cross examination when he admitted he had formerly identified
another person as having run ot the back door, rather than Haslell. (Tr. Day 3, p- 134).

. Nicole Thompson testified that she had seen Haskell at a residence four days before the

shooting at Jethroe’s, Haskell had had a gun similar to the weapoen proffered at trial as
the murder weapon. (Tr. Day 3, p. 155-157). Kenneth Hendérson also testifted that he
had seen Haskell with the subject firearm on'several deeasions priof to the shooting, (Tt
Day 4, pp. 20-25).

. Antoinette Blue was also a‘key witness. 1t is her testimony that was the primary focus of

the habeas claim:and the ¢entral issue here.

. She testified that she had met Haskell approximately two weeks before the shooting. (Tr.

Day 2, p. 216). On:the night of the incident, she was smoking a marijuana “blunt” with
him and others in the bar parking lot. (Tr. Day 2, p. 215-216). She testified that Haskell
came into the bar-sometime atter she did. He then pulled out a gun and started shooting.
(Tz. Day 2, p. 205). '
Blue did not-identify Haskell as the shooter until three years later when she was in Erie
County jail. (Tr. Day 2, p. 227).

At trial, John Moore, the Defendant’s attorney atterpted o challenge Blue’s credibility
on the basis of her ptior theft convictions-and her interest in receiving favorable
treatment from the prosecution in exchange for her cooperation.

. ‘At the tithe of trial, Blue had been convicted of one theft related offense, a Criminal

Attempt charge from 1997. Her thirty month probation sentence on that charge had not
begun torun. She alsc had an ARD disposition for Retail theft in 1 994, for which she
appeadrs to. have completed a probationary period in 1995.

Aécording 10 co'ui't'documents,__at the time of trial she was on parele for disorderly
conduct and resisting arrest to be followed by a probation senitence for the criminal
attempt conviction.

Ini addition she had pending retail theft and related charges in Mercer County-from
whicl she was released oni bail posted by a professional bondsman.

She testified that she got.in contact with an Erie County detective earlier that year when,
she was in jail on disorderly conduct charges and offered to help in their investigation of
Defendant. Cross examinafion revealed that Blue was sent from the Erie County Prison
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to a rehabilitation program and then was paroled several months before the Haskell rial.

‘She noted that she had been in jail before.

Her testimony did not provide a complete picture of either her prior criminal history or
her interest in receiving favorable treatment on pending charges ds d result of her
cooperation with the prosécution. She testified that she was on probation-and had
previously been convicted of theft a long time ago and was on probation for retail theft
“...back in the day”. (Trial Tr. Day 2, p. 226).

She did not mention that she had been in jail in Erie County on a detainer warrant for a
parole violation and a bench warrant for failure to appear at sentencing in another case in
Erie County. | |

Blue adamantly denied expecting 1o get out of jail or expecting to “get something” out
of testifying.  (Tr. Day 2, p. 227, 231)..

. 1t is apparent from the record of the-trial that the relevant examination of Ms. Blue's

testimony was not presented in-a methodical and coherent mannert.

Ms. Blue’s answers were ofténnot clear and precise.

The factual setting regarding Blue’s prior record, her expectation of leniency and
the prosecuter’s respornse are as follows:

a. -January 10, 1994 Blue Sentenced on Retail Theft (Erie.County Docket #1510-
1993)
e Blue is accepted into the ARD program (no guilty plea).
s Probation for 12 months.

b. ‘November 15,1996 Sentenced on Disorderly Conduct and Resisting Arrest (Erie
County Docket #733-1996) '
e Disorderly Conduct Sentence: 1 to 11 months’ incarceration..
e Resisting Arrest Sentence: 2 years’ probation, consecutive 1o above.

July 3, 1996 Charged with Four Theft Related Couints. (#1514-1996).

o

d, December 9, 1996 Paroled on disorderly conduct charge (#733-1996).

e. January 8, 1997 Enters a Negotiated Guilty Plea to Count I (out of four counts),
Criminal Attempt (theft) (#1514-1996).

£ February 18, 1997 Blue Fails to Appear for Sentencing (#1514-1996).

2. Eebru_ary-'zf_l, 1997 Bench Warrant [ssued for Failure to Appear at Sentencing
(#1514-1996).

h. Mareh 7, 1997 Non-Omittas (Probation/Parole Absconder) Warrant Issued (#733~

1996).

i. February9, 1998 Blue Arrested in Mercer County on Retail Theft based charges

after a shioplifting spree (Mercer Counity Docket #334-1998).

4




February 19, 1998 Bond Posted by Professiondl Bondsman on Mercer County
charges.

February _, 1998 Blue Transportted to Erie County Jail Per-Outstanding Bench
Warrant (#1 314 1996) and Non-Omittas Warrant for violation of her parole and
probation for dlsordurly conduct and resisting arrest (#733 1996)

February — March 1998 While in Erie County Jail on Erie Warrants; Blue contacts
Erie Police Department to let them know she could identify person who shot Cooley

. March 18, 1998 Blue testifies against Haskell at Preliminary Hearing. Cross

examined by Haskell's attorney forthe first tinte.

March 20, 1998 Blue’s parole-and probation at #733-1996 Revoked (Disorderly
Conduct and Resisting Arrest).

e Resenlenced on Disorderly Conduct: 1-11 months’ incarceration

s Resentenced on Resisting Arrest: 3-12 months’ Erie County Jail, concurrent.

March 26; 1998 Sentenced on Cnmmal Atternpt (theft) #1514-1996 (based on plea

OIe Year ago prlOI‘ to abseonding) to. 30 months” probation, consecutive to #733-
1996,

March __, 1998 - June 15, 1998 Blue Sent to White Deer Run Rehabilitation
Program (#733-1996).

March 31, 1998 Attorney McConnell assigned as Blue’s counsél in Mercer County.

April 22,1998 Blue*s Mercer counsel, Attorney MeConnell, sends hote to Mercer
County D.A. Jim Epstein, Esq., noting that Detective Skindell had reported to

Mercer County D.A.s office that Blue was helping them in the Haskell prosecution,
Complains that Mercer Cowity ADA Farrone “is not willing to offer her [Blue]

-anything less than pleas to single counts of retail theft, unsworn falsification and 1

believe receiving stolen property.” He notes this was the same plea offered Blue at
Blue’s Preliminary Hearing, prior to her testimony in the Haskell case.

April 30, 1998 Hayes sends Discovery Letter Sent to Attorney Moore (Haskell’s
Attorney) describing Blue’s Mercet charges and the prosccution’s efforts to-assist
Blue in Mercer by making the Mercer senfencing judge aware of her cooperation.
Also provided copy of Blue's criminal record.

May 27, 1998 Suppression Hearing,

June 15, 1998 Order of Parole (Erie County #733-1996, Disorderly Cenduct).

September 1998 Blue Testifies for Prosecution in Haskell Trial.

5




w. November 3, 1998 Blue Enters Guilty Plea to Twao of Mercer County Charges
~ (Mercer #334-1998): '
o Retail Theft,
e Unsworn Falsification.

X. December 9, 1998 Erie County D.A. Hayes writes to Mercer County and advises'
sentericing Judge of Blue’s cooperation. Also notes he did not previously promise
Blue any assistance, except to write this letter. Unknown when Hayes told Blue he
would write the letter.

y. Décember 9,1998 Blue Sentenced to Retail Theft:and Unsworn Falsification, 1-4
yedrs® incarceration, sentence-suspended. Probation for 18 montlis, consecutive to
existing sentences, plus costs,

Conclusions of L.aw

40. The double jéopardy clavise of the Penrisylvania Constitution prolibits re-trial of &
defendant when the conduct of the prosecutor is intentionally undertaken to.prejudice
the defendant to the point of the denial of a fair trial. Commoenwealth v. Smith, 615 A, 2d
321,325 (Pa. 1992).

41. Negligent or reckless prosecutorial misconduct does not implicate double jeopardy
conceérns, Commonwealth v. Basemore, 875 A2d 350, 356 (Pa. super. 2005).

42, Double jeopardy bars retrial of the defendant whete the prosecutor engages in.
“pervasive, incessant, and outrageous™ conduet. Basemore, 875 A.2d at'354. See:State:
v.. Breit, 930 P.2d 792, 804 (NMSC 1996).

43. In order to raise double jeopardy implications, prosecutorial misconduct must be
deliberate, undertaken'in bad faith, and with a specific intent to deny the defendant a fair
trial.

44, The remedy of discharge without a fair and complete fact-linding procedute “is extreme
and will ot be inveoked abs::i_'lt deliberate bad faith prosecutorial _
misconduct.” Commonwealth v. Santidgo, 654 A.2d 1062, 1085 (Pa. Super. 1994).

45. The applicable standard for the grant of a féderal habeas corpus petition, as found by
the Third Circuit in Haskell, is a"._-deterrnination that the state had knowingly presented or
knowingly failed 1o correct perjured testimony which results in a reasenable likelihoed
that the -pérj ured testimony affected the judgment of the jury, Haskell, 866 F.3dat 152.

46, This standard differs from the standard for the grant of a double jeopardy petition, which
requires a determination not only that there was perjured testimony which may have
affected the jury, but also that the prosecutorial misconduct was deliberate, undertaken
in bad faith and with a specific intent to deny the deféndant a fair trial, Strong, 825 A.2d
at 669-670. The conduct of prosecution must also be pervasive, incessant, or outrageous
(see above). Thus, there is a significantly highet bar for the grant of a double jeopardy
motion.




47. Upon a review of the facts, we do not find that prosecutor Hayes engaged in pervasive,
incessant, or outrageous conduct, nor do we find that he. i-ritent'iof_ial_:l.y undertook 1o
prejudice the defendant to the point of denying him a fair-trial.

48. However, this Court does not consider the Motion of the Defendant to Dismiss
Prosecutlon on Grounds of Double Jeopardy 1o have been. frivolous, as the prosecution
should have corrected the false: testimony of Prosecution witness Antoinette Blue.

This Court’s legal analysis and conclusions are more fully-set forth in its original 1925(a)

Opinion.
BY THE COURT:
SENIOR JUDGE
John A. Bozza, Senior Judge
July 2019

cc: District Attorney's Office

Alison M., Scarpitti, Esq.
150 E8TH St Ste C
Erie, PA 165011270
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Appellant filed a Notice of Appeal, as of right, from this Court’s June 21, 2018 Ordér
denying his Motion te Dismiss Prosecution on Grounds of Deuble Jeopardy:. “In 1998, Vance
Haskell was convicted of first-degree murder and other charges related to the killing of Darrell
Cooley in 1994. After filing a direct appeal and several post-conviction collateral relief petitions,.
Haskell filed a petition for habeas corpus relief in federal court: On August 1, 2017, the Third
Circuit United States Court of Appeals granted Haskell’s habeas petition on the basis of
prosecutorial misconduet, and overturned Haskell’s 1998 conviction for first-degree murder.
Haskell v. Superiritendent Greene SCI, 866 F.3d 139.(2017). This case is now poised for ve-trial,

pending appellate review of this Court’s denjal of Appellant’s Motion to Dismiss,

I BACKGROUND
Ai.approxlimatel_y 1:27 am. on December 10, ]‘9'9'4_-,_ Darrell CO'O']Z'ey was shot nineto cleven

times by an Uzi-type gun at close range at an eastside Erie bar, Jetlhiroe's Steakhouse. Cooley

" We note that Appellant has the right to file an interlocutory appeal from a trial court’s pre-trial double
Jeopardy determination. Comimornwealth v. Bolder, 373 A.2d 90 (Pa: 1977)(plurality opinion);
Commmamweglth v. Haeﬁrer 373 A.2d 1094,1095 (Pa. 1977){per cuwr zarfr)(“pra—tnal orders denying double
jeopardy claims are final orders for purposes of appeal”).
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died of his-wounds. Although the bar held over 100 patrons, few witnesses came’forth te identify
the shooter. Afteralengthy in_\fs:-:sl.i__galic311_,_ {our years laterthe prosccution presented four
witnesses at tria] thatto varying degrees 3dentified Haskell as the perpetraior-and two more that
placed Haske]l with the same type of murder weapon at different tithes prior to the shooting: At
trial, Rosganna Wayne, testified $he was in the bar approximately ien Teel away from the shooter.
She identified Haskell in courl as someone who “leokfed] like™ the shooter. However, she also
testified that she was not sure she could make a valid identification, (Tial Transeript, September
28, 1998, Day 2, pp. 58-39)

Dorthea Roberts was alse a patron-of the bar. She testified attial that she was also within
feet of theshooter. (Tr. Day 2. - 178). She heard approximately 12 shots. (TJ Day 2, p. 183). In
the courtroom, Roberts identified Vance Haskell as the shooter. (Tr;; Day 2, p, 184). Robert’s
cr.edibi]it-y was challenged omncross examination when it ‘was shown that she told police shortly
after the shooting that she did not know who the shooter was. (Tr., Day 2, p. 189-190). She also
admitted that she wasin jail awaiting frial on simple assaudt charges. (T, Day 2, p. 193},

Curtis Mathis provided a video-taped statement to police on March 7, 1997, identifying
Haskell as the shootér. Mathis had snioked marijuana in Jethroe's parking Jot with Haskell and
witness, Anloinette Blue, shortly before the shooting. (Tr. Day 3, p. 93-107). Although at trial
Mathis recanted his prior identification of Haskell, the prosecution was able to play hisvideo-
taped statement for the jury. (Tr. Day 3, p.94)

Another witness, Darrell Gamble, testified that he saw Haskell and. Mathis ruir out the back
of the bar after the shooting. (Tr, Day 3; p. 125). However, his credibility was compromised
during cross examination when he admitted he had formerly identified another person as having

run out the back door, rather than Haskell. (Tr, Day 3, p. 134)




Nicole Thompson testified that-she had seen Haskell at a residence four daysbefore the
shooting at Jethroe’s. Haskeell had a-gun similarto the weapon proffered at trial as the murder
weapoi. (Tt. Day 3, p. 155-137). Kenneth Henderson also testified hehad:seen. Haskell with the
subject fitearm on several occasions hefore the s_ho_.oi‘ing._ (Tr. Day 4, pp. 2 0-25).

Antoinette Bluewas a key witness.” It-4s her testimony that was the primary focus of the
habeas claim and the central issue here. She tésiified that she had met Haskell approximately
two weeks before the shooting, (Tr. Day 2, p. 216). On the night of the incident, she was
smeking a marjuana “bluni™ with hins and others.in the bar p_arfcing..__'lm; (Tr. Day 2, p. 215-216).
She testified that Haskell came into the bar sometime alter she did. He then pulled out a gun and
started shooting. (Tr. Day 2, p. 205). Blue did not identify [{askell as the shooter until three years:
later when she was in Erie County- i ail. (_Tr. Day 2, p.227).

Atinal, John Mooere; the Defendant’s attorney attempted to- challenge Blug’s credibility an
the basis of her prior theft convictions and her interest in receiving favorable treatment from the
prosecution In exchange. for her cooperation. At the time-of trial she had been convicted of one
theft related offense, a Criminal Attempt charge in 1957 but her thirty month probation sentence
on that charge-had not begun to run. She also had an ARD disposition for Retail theft in 1994
for which she appears fo have completed a probationary period in 1995. Acecording to court
documents, at the time of trial shie was on parole for disorderly conduct and resisting arrest 1o be
followed by a probation seritence for the criminal attempt conviction. In addition she had
pending retail theft and related char ges it Mercer County fromy which she was released on bail

posted by a professional bondsmar.

. enote that Blue'was on SS) for niental achity difficulties 6t slow learnin g. (Commomvealth v. Blye,
7331996, Sentencing Transceript, 111571996, p. 9).




She _Le_sfif_i ed that she got in contact-with an Erie County d‘etective"earli_er that year when she
was 10 jail on disorderly conduct charges and offered to help in their 'i"m'estig_atﬁian of Defendani.
Cross examination revedled that Blue was sent from the Erie. County Prison 1o a rehabilitation
program and then she was paroled several months before the Haskell trial. Shenoted that she
had been in jai) before. Her testimony did not provide a complete pictore of either her prior
criminal history-or her interest in receiving favorable treatment on pending charges:as a resulf of
her cooperation with the prosecution. She tesiified that she was on probation and had previously’
been convicted of thefl 4 long time ago and was on probation for rewgil theft =, back in the day™.
(Trial Tr. Day 2, . 22 6) She did not mention that she had been in jail in Evie County on.a
detainer warrant for a parole viglation.and-a b_énch- warrant for failure to appear at a sentencing in
another case in Erie County. Blue adamantly denied expecting 1o get out of jail or expecting to
“g_e.t something” out of testifying.  (Tr. Day 2, p, 227, 231}

At the conchusion of the trial, Vance Haskell was found guilty of first-degree imurder,
possessing instriment of crime, aggravated assault, and reckless endangerment. On November
10, 1998, he was sentenced to a term .of life tnpriscnment, Hetook a direct appeal. The
FPennsylvania Superior Court affirmed his judgment of sentence on August 23, 1999. The
Defendant filed several PCRA petitions, all of which were denied at the trial level and onappeal.
Haskell’s third PCRA Petition, filed o April 30, 2012, raiséd the same issue of prosceutorial
misconduct at issue. here. OnMay 1, 2072, the trial court denied PCRA relief since the petition

wais untimely.?

’ The___ZPCRA- court’ opinion did nat acknowledge Haskel!’s claim based on the “governmental _
interference™ and/or “newly discovered evi dﬁl}@@”ﬁ)&_(‘,ﬂpfiﬁr}s to the one year filing Himnitation. 42 Pa..
CSAL §94340) 1))




Haskell then filed a petition for habeas corpus relief with the United States District Court for
the Western District of Pennsylvaniz. United States Magisirate udge, Susan Paradise Baxter
denied Haskell's habeas pebit on # The Third Cireuit Court of A_]Jp.c'cﬂ's revérsed the Western
_Dasmct Cowrt and granted Haskel}s habeas petition. The Third Circuit found that witness
Antoinette Blue proffered perjured testimony whicli-the District Attorney fiiled to correct and
that hey testimony could have affected the judgment of ihe. jury. Haskell, 366 F.3d 139, 150, 152.
Specifically, the Third Circuit found that: {11 Blue lied about her crinyinal record and-about:
whether she hoped to receive some benefit in her own pending criminal procesdin gsin exchange
for testitying against Haskell, and (?) District Attomey Hayes falled 1o correct that lie and, in
fact, bolstered it in his closing statemesnt.

Haskell is currently awaiting re-trial before the Erie County Court of 'C(Smmdn-']?leas-. On
March 12, 2018, he filed a Mofionto Dismiss Prosecution on Grovnds of Double Jeopardy based
ona finding of prosecutorial misconduct during HaskeH's jury trial, as found by the Third
Circuit, We denied Haskell’s motion based on the fact that neither negligent nor reckless
};roise_cutor'ial misconduct irplicate double jeopai‘c{y concerns. Commomwealth v. Basemore, 815
A.2d 350, 356/(Ra. super. 2003). Furtheimiore, this Court concluded that the recard did not
support a fid ing of incessant or outrageous.conduct on the part of the prosecution.

The trial couit:record has not been supplemented by additional festimony orother ¢vidence
concerning the conduct of the prosecution during the course of the criminal praceedings.

5. DISCUSSION

‘The double jeopardy clause of the Pennsylvania Constitution prohibits re-trial of a

defendant when the conduct of the prosecutor is intentionally underfaken to prejudice the

Accoz ding to the Third Circuit, the Commeonwealth did not object to the District Court’s on-the-merits
review of Haskell’s perjured testimony ciaim, since the state PCRA court dismissed Haskell’s state claim
as fime barred without reviewing the merits. Haskell, $66 F.3d at 145,
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defendant 1o The point of the denial of a fair trial, Comnomweelih v. Smith, 615 A.2d 321 1,325
(Pa. 199‘2‘); Negligent or reckless prosecutorial misconduct do not implicate double-jeopardy
concerns. Comimornvenlih v. Basemore, 875 A2d 330, 356 (Pa. super; 2005). Double jeopardy
bars vetrial-of the defendan: where the prosecutor engages in “pervasive, meessant, and
outrageous™ copduct. Basemore, $75 A.2d.ar 354, In order toraise double jeapardy -.illipli.caiioz"fs,
prosecutorial miséorduet must be delibérate undertakenin bad faith-and with a specific intent 1o
deny the defendant a fair tral. The remedy of discharge withowt a fair and complete fact-finding
procedure “is exareme and will not be invoked absent deliberate bad faith prosecutorial
miisconduct,”™ Commomwenlih v. Semtiago, 654 A.2d 1062, 1085 (Pa. Super. 1994); citing
Commomwealih v J\ﬁﬂ:E}?E'gorl,_- 432 A2d 58?_,__5':..90. (Pa. 19%1).

A. Habeas Corpus Standard vs. Doitble Jeopardy Standard

The applicable standard for the'grant of a federal habeas corpus petition, as found by the
Third Ciréuit in Haskell, is a determination that the state-had knowingly presented or knowingly
failéd to correct perjured testimony which results in a reasenable Jikelilrood that the perjured
.tcsti-m'ony.-c_oul:d_'hav_c affected the judgment of the jury. 3 The Coﬁr__t_als_o observed that it was
rejecting the “actual prejudice” tests in sabeas cases. Crilically, this standard differs
‘significantly from the standard for the grant of a.double jeopardy i:ietiti?on, which requires a
determination not only that there was perjured testimony which may have affected the jury, but
also 1-133}'.*511@ prosecutorial misconduct was deliberate, undertaken in bad faith and with a specific
mfent to-deny-the r’:lefeﬁd-_ant a fair trial. Strong, 825 A.2d al 669-670. It is particularly
noteworthy that the Third Circuit seemed 1o take the position that in habeas cases involving.

prosecutorial conduet of the kind it found here that it didn’t matter if it was the result of

§ Haskelr’ 866 P _ad at 147, cn‘mg United States v. Aguw 427 U.8. 97 (1976), holdihg medified by Unifed
States v. Bagley, 413 11.8. 667 (1985).




negligence: “Whether the nondisclosure was a result of negligence or design, it is the
réspensibility of the prosecutor.” Haskell, giting Gighio v. TS, 405 U.8. 150, 154 (1972).
Thus, there is-a significantly higher bar for the gréanting of a double jeopardy motion,

We must view the facts:as they exist in the récord to determine if the double jéopardy
standard has been mel. The parties have stipulated to the factual record as develeped by the
Third Circuit in its review of Defendant’s habeas elaim and no evidenfiary hearing was requested
by either party. Asa result, a deferniination of the double jeopardy claim, which requires a
finding that the prosecution acted with fhe specific Intent to- deny Hagskell a {air tvial and in
general @ more searching legal analysis; is more challenging, requiting a close review of the
entire trial court record.

In his Motion to Disiiss Prosecution on Grounds of Double Jeopardy the defendant focuses.
on the presecutor Mathew Hayes’ failure to correct Ms. Blue’s false testunony concerning her
expectation and receipt of favorable treatiment in exchange for h'ejr-‘.co_operatibn{ﬁ Her testimony
of course oceurred within the broader context of the case and-a thorough réview of the factual
setting 1s necessary.

B. The Fac'fu-al Setting: Blue’s Prior Record, Her Expectation of
Leniency and the Prosecutor’s Response

It.15 essential to hiave an accurate understanding of both Blue’s actual criminal record, as it
existed at the time-of trial, ds well as a ime-line of significant events:

a. January 10,1994 Blue Sentenced on'Retail Theft (Erie Counly Docket #1570-1993)
e Blueis accepted into the ARD prograin (no guilty plea).
e  Probation for ¥2 months

b. November 13, 1996 Sentenced on Disorderly Conduct and Resisting Arrest (Erie County:
Docket #733-1996)
o Disorderly Conduet Sentence: 1.to 11 months” incarceration

® This was also the focus of the fed_erai'app‘ea]s cowt in granting Mr. Haskell a new tiial,
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h.

k.

11,

R

P

e Rcmsur_@ Avrest Semence: 2 years' probation; consecutive to above
July 3, 1996 Charged with Four Theft Related Counts { #1514-1996)
December 9,1996 Paroled on disorderly conduct charge { #733-1996)

January 8, 1997 Enters a Negotiated Guilty Plea to Cotmt I {ouf of four counts),
Criminal Attempt (thefl) (#1514-1996)

February 18, 1997 Blue Fails to Appear for Sentencing (#1514-1996)

February 21 ) 1997 Bench \_T\f:éiii'alit Issued for Failure to Appear at Sentencing (#1514-
1996)

Fkareh 7, 1997 Non-Omiitas {Probation/Parole AbsconderyWarrant Issued (#733-1996)

February §, 1998 Blue Arrested in Mercer County on Retail Theft based charges afier a
shoplifting spree (Vercer County Docket #334-199§)

February 19,1998 Bond Posted by Proféssional Bondsman on Mercer County. Ch‘arg’e"s

February 1998 Blue Transported to Erie Count} Jail Per Omsiandmg Bench Wartant

(#1514~ 1996) ) and-Non-Omittas Warrant forviolation of her parole and. probatien for
disorderly conduct and resisting arrest (#733-1996)

February — March 1998 While in Eiie County Jail on Erie Warrants, Blue. contacts Erie
Police Department to Jet them knew she could identify person who shot Cooley

March 18, 1998 Blue testifies against Haskell at Preliminary Hearing. Cross examined:
by Haskell’s atiorney for the first time.

March 20, 1998 Blue’s parcle and probation at #733-1996 Revoked (Disorderly Conduct
and Resisting Ajrest).

e Resentenced on Disorderly Conduct;1-11 months’ incarceration

+= Resentenced on Resisting: Axrest: 3-12 months’ Frie County Jail, concurrent

- Mlareh 20, 1998 Senlenced on Criminal Attempt {theft)# 15141996 (buscd on plea.one

Vedl ago prior to absconding) to 30-months™ probation; consecutive to #733-1996

Mareh _, 1998 - June. 13 1998 Blue Sent to White Deer Run Rehabilitation Program
(#733 1996)

March 31, 1998 Attotney MeConnell assigned as Blue’s counsel in Mercer County.

April 22,1998 Blue’s Mercer Gounsel, Atlomey McConnell, sends note to Mercer

County DA Jimx 'E_p'stein, Esg., .notin-g__”that Detective Siand ell had reported 16 Mercer




County D.A.s office that Blue.was helping in them in the Haskell prosecution. Complains
that Mercer County ADA Farrone “is not willing to offer her [Blue] anything less than
pleas to single covnts of retail theft, unsworn falsification and I believe 1‘{-:cei'\rﬁi_'ng--stolen
property.” He notes this was the same plea offered Blue at Blue’s Preliminary Hearing,
prior 10 her @stimony in the Haskell case.

8. April 30, 1998 Hayes sends. Diseovery Letter Sent to Attorney Moore (Haskell’s
Attor ne\*) describing Blue's Mercer charges and prosecution’s efforts to assist Blue in

Mercer by malang Mercer sentencing judue aware, of her cooperation. Also. pzovmcd
copy of Blue's eririnal record.

t. May 27,1998 Suppression Hearing
i Jure 15,1998 Order of Parele (Erie County #733-1996, Disorderly Conduct)
Vi September 1998 Rlue Testifies for Prosecution in Haslkell Trial
w. November 3, 1928 Blue Enters Guilty Pleato Two of Mercer County Charges (Mercer
#334-1998)
e Retail Theft
¢ Unsworn Falsification
X, December 9, 1998 Erie Cowity D.A. Hayes wiites to Mercer County and advizes .
sentencing Judge of Blue’s cooperation. Also notes he did not previously promise Blue
any assistanece; except to write this letter, Unknown when Hayes to0ld Blue he woildd write
the letter.
¥. Detember 9, 1998 Blue Sentenced fo Retail Theft and Unsworn Falsification, 1 1o 4
years® incarceration, sentence suspended. Probation for 18 months, consecutive to-
existing sentences; plus costs:
1. The Preliminary Hearing
At the preliminary hearisig in this case, Blue was called 1o testify that Haskell was the
shooter. She stated that at that time she was not in. the Erie County Jail bt living on East 7
Street, ’ (Preliminary Hearing Tr., p. 18) Mr.Mdore also asked ber if she had any other charges

pending and she falsely testified that she only had a probation violation for Disorderly Conduet.

Later she as asked on cross exarbihation about why she was in the Erie County Jail at the time

71t s not clear how this would have been accurate but.if it was she obviously-didn’t need to bereleased
right after the preliminary heamv g,




that she was talking with another person about going te the police: Blue testified that she was in
jail at thal time on a violatien of her disorderly conduct probatién (Erie County #733-1996). It
would appear that that would have been after being transported to the Erie jail from Mercey
County. If so, & more coniplete answer would have included the fact that she was in jail not only
for violating her parolé (rather than probation) at Erie County Docket number 733:1996, but alse
because she Tailed o appear for her sexntencing al Erie County Docket number 1514-1996.%

Blue also testified that she was in contact with Erie Police Detective Skindelland gave a
videotaped statement concerning the niurder. She yas never ‘askéd whether she was promised
anything by the detective or aboul any expectation of faverable lreatment in return for ber
cooperation. She was only asked if she had ever talked to this other woman about whether
cooperating would help her get out of jail. She said she had.not talked to that woman aboit il.
(P.H.'TI'.-,_ P. 49). Blue also said that it never pocurred to her to-talk to this other woman abeut it,
She was not asked about talking to Mr. Hayes, the prosecutor assigned to her case and there is
nothing in the record to indicate that she talked 1o any other representative of the governmeit
except Skindell.

Following the 1_31?611’111i_11éuy hearing Attorey Hayes responded to the defendant’s "diQC"oi;eqr'
request. On April 30, 1998, Hayes sent Haskell's trial couiisel Hayes™ entire file in résponse to.
the defense Attorney Moore’s Motion for Discovery. Although the centents of that disclosure
arc not entirely a pat of the record, the prosecutor’s letter to defénse connsel notes that ke has

provided a complete copy of Blue’s prior record and an explicit reference to Blue's petding

® While Blue had acquired retail theft-based charges in Mercer County, as of the tine ol her testimony at
the preliminary hearing, she had posted bend in Mercer and therefore; she was not in jail for the Mevcer
charges.
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charges in-Mércer County” In the enclosure letier, Alttorney Haves states; i relevant part, as

foliows:
. Asto Antoinetie Blue, Twill check with Detective Skindell to make sure ]
‘have all information regarding any statements made. T have enclosed Antoinette.
Blue’s pricrrecord. Also ] amy aware thal Ms. Blue faces a misdeineanor retail
theft charge in Mercer County, 1 speke with the proseciitor in that case and he
explained he had already arfived at Plea Agregment in her case. That plea:
amrangement was reached prior to. his knowledge of Ms. Blues involvement in the
present homicide. T also explained that Ms. Blue was assisfing in this prosecution.
Hé indicated to me that this assistance would not alter his approach to his.
prosecution. He indicated he would make the assistance known at the time of her
sentencing in Mercer: County,

Finally, Detective %Lmdcli spoke with the prosecutor in Mercer County

regarding Amoinette Blue, Essentially, the prosecutor 1old me that Detective
Skindell relayed the same information as I had, and the prosecutor’s response was

the same. The only understanding 1 am aware of is for Ms. Blue’s cooperation.
We would make the sentencing Judge aware of'this coaperation,

(April 30, 1998, letrer from Matthew R. Hayes, First Assistance District Attorney to John
H. Moore, Esq, p: 2).

Thus, .even if Blue lied about Jier pending charges at the preliminary hearing, Attorney
Hayes took appropriate steps fo correct her testimony by providing a complete copy of Blue’s
prior record and notice'of her pending Mercer-County charges. In this same letter, Hayes also
made Moore awaze of the fact that the Mercer County DA had alieady madea plea-agreement
with her without any knowledge of her invilvement inthe homicide prosecution in Frig and the
only thing hewould do'is make her cooperation known to the sentencing judge. This notionis.
essentially confirmed by Mz, McComnell, Blue’s appointed counsel in his note to the. Mercey
County DA on April 22, 1998, Mr. Hayes further pointed out {o Mr. Moore that the only thing
that he would do for Ms. Bhue was to et the Mercer County senfencin g Judge about her

cooperation. There is nothing inthe record from which to conclude that there was other action

e aIso potes that all-statements of which he is aware are in Mr. Meore’s possession and presumably
this would include Ms. Blué’s taped statement to Detective Skindell but this is not clear,
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taken by the prosecution on her behall, This letier _proyi'd_ad full disclosure of Blue’s eriminal
‘Tistéry, both past and pendirig, as well as notice of the. pioseculor’s attempt to obtain favorable
weatment for Blue.

2. The Trial Testimony

The .E:e.y' questions are whether Blue lied at tria} about her criminal history and perhaps.
mare imporiantly abieut wheiher sheiexpected and received lenient treatment as a result of her
conperation. Although ihe focus of the Third Circuit’s determination, as well as the Defendant’s
present Motion for Dismissal, is Blug’s responses 16 questions sbout her expectation.of leniency,
the searching ingquiry required of a double jeopardy analysis requires a contextual examination of
the trial testimeny of this Important witness.

We ' begin by noting that as of the time of trial counsel for Mr. Haskell and implicitly the
Defendant himself, were aware of the nature of Blue’s testimony, ihe fact that she had been in
jail in both Mercer and Erie Co unty, that she had been, resentenced in Brie:County, her prior
eriminal history and the fact that the. pl:.ose'c_uto'r committed to telling the sentencing judge in
Mercer about her cooperation in the Haskell case.

The issue arose-at tital as to Blue’s jail status after she testified favorabl_-y for the
prosecution at the prelinuinary hearing. She testified at the tijal in S_éptemb_er of 1998, on cross
exammation that she was in jatl after the preliminary heanng until she was released toa “rehab”
program, (Trial Tr. Day 2, pp. 230-2313. Her testimony in that regard appears correct. Two days
after the preliminary hearing, Blue had a revocation and resentencin g hearing on March 20,
1998, at #733-1996 (disorderly conducl and resisting arrest). Her parole.at Count -} (disorderly
conduct) was revoked her probation at Count 2 (resisting arrest) was revoked and a new

sentence imposed of 3 to' 12:months in the Etie County Prisor, to be served ¢oncurrent to-Count.




1. Biue may have served some of her ingarcération time at the White Deer Run rehabilitation
Tacility but she was not paroled wntil. June 15, 1998, Her testimony that she was not released
'i;mme_d.iaiel};-*- after ber prebiminary hearing testimony i March of 1998-was comrecl. 1o
_Accardingiy-? there was nothing in that regard for Hayes 10 comrect.

In addition at the same time of her revocation.sentence Ms. Blue wis sentenced to a
consecutive sentence-of 30 months on the Criminal Attempt charge she had pled to the previous
vear. It should be noted thal withi regard to-the new sentence imposed on the Criminal Attempt
the existenee of the pending cherges in Mereer County were not subject 10 inclusion in the
sentencing guidelines and herprior record score wounld-have only retlected the misdemeanor
convictions for Disorderly Conductand Resisting Axrest.

On further cross examination, Blue was asked about being in jail at the tme she
contacted Skindell:

Q: Whereabouts were you in jail?

As Well, T ~where was I'in jail at?

Q. Which jail were you in?

* The Third Circuit seems to have concluded that Ms. Blue was released. fron jail almost immediately
following her pr. ehmm’u‘v heanng testimony after 4 parole revocation proceeding. O the face of the
record this i not vue: Both lier parole and probation sentences vwere revoked and-she wasre-sentenced 10
anew combined sentence of thiee 10 tweélve months in the Erie County prison followed by a consecutive
new sentence on the Criminal Attempt conviction of 30 months on probation. Her aggregated combined
sentence was 3-12 months foilowed by 30 months probation.. A parole order was not signed until Tune
15, 1998 and only dfter she completed an inpatient dr ug rehabilitation program. For réasons not apparent
from therecord the federal appealscourt seemed to conclude that the outcome of the parcle-and
probation revotation and the sepavate sentencing proceeding was the result of leniency granted at the
request of the prosecutor and'that this is what Ms, Blue sought and apticipated. Haskell, 866 F:3d at 143:
There js nothing in the record to even-suggest that the Erie County Distfict Attorney’s Office did anything
to bring her cooper ation to the attention of the senteneing wdge in those cases. Blue’s Criminal Attempt
sentence was, in fact, within the standard range of the Pennsyivagia Sentencing Guidelines, which ealied
for a’minimum sentence of probation or some other form of community based supervision. Judge
-Connc}]} acoordingly sentehced Blus to “restorative sanctions 30 months’ probation.” (Maych 20; 1998
Sentcnmnv Order, Com.v..Antoinette Blue, Erie Covnty Crimiiial Docket Nomber 1 514-1996).
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A, On 18%.

Q. Brie County Jail?

A, Yealh,

Q. Was that tlie first time vou’d ever been in jail?

AL No.

Q. What charges were you in jail for?

A. Digarderly conduet.
(Trial Tr. Day 2. p. 226). Moore asks Biueif her [March of 19987 time in the Erie County Jail
was the first time she had been in jail.. She says no. If we read Moore's follow up question,
“What eharges Wweie you in jail for?” as asking about what Blue had been "in'j'ail for befare-
Febroaryof 1998, Ner last statement is true, She had 1ot been in jail for retail theft #1510-1993
(&R_D) and she had'not been jailed for Resisting Arrest Count 2 at.#733-1996 (probation anly).
She had only béen given jail time on the Disorderly Conduct Count 1 at #733-1996 (November
15, 1996 Order sentenced her 101 o 11 months), after which she was paroled on December 9,
1996, |

However, if we réad Moore’s que'stilbn' as asking what charges Blue was in the Frie
County Tail for at the time ghe contacled Skindell in March of 1998, her answer js definitely
incomplete, She fails to raise the fact thatin addition to a warrant for her probation vielation .at
#733-1996, she was also detained on a bench warzant for her failure to appear for her s_eme_n_cin_g
at 1514-1996 on the Criminal Attempt conviction. Ostensibly since Mr. Moore had been
provided with hey cﬁmiﬁnal'histor_}_-"hc would have been aware of this. He chose notto pursue it.

as.he continued lits-examination of the witness. Mr. Hayes did not.correct her testimony inhis
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re-direct of Ms. Blue. Since there was no-evidentiary hearing concerning the conduct of ejther
lawyer their rationale for their approach is not known.

Blue’s testimorny continues:

Q. Was that & violation of your parole?

A What?

Q. Were you-on parole at the time? [When shie wag in Erie Copnty Jail)

>

. Yeah, Fwas on probation. I stillis-on probation. (sic)

(2. What were you on probation for, what crimes”?

A Tjustiold vou, disorderly cond uct. 1

Q. Have you ever pled guilty to a thefi charge?

A. Yeah, I did my time for that,

Q. How long ago?

‘AL A long time ago.

Q. Is that what vou were on probati on for?

A. No, I'just said [ was on probation for disorderly conduct,

Q. Weren't you on-probation for retail theft?

A. That was back in a day.
(Tmal Tr ' Day 2, p. 226). Blue's testhmony regarding the retail theft charge is true. While
perhaps Attorney Moore is attempﬁng_m get Blue to-admit 10 her January 8, 1697 Guilty
Plea angd the March 20, 1998 probationary semence for Criniinal Attempt at #1518-1996

(Theft by Unlawful Taking, Receiving Stolen Property, and Criminal Conspiracy had been

nplle prossed), Moore does net ask Blue aboul that. He asks her if she was ever on

" Blug-was dctially on probation for resisting arrest and on parole for disorderly conduct, Both
cofivictions steramed from her #733-1996 case.
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probation for retail theft. Blue was only on probation for 1_rc_t'a'_i1 theft following her 1994
conviction at Docket Number 1510-1993. Asof the ime of her testimony at the Haskell
trial in September-of 1998, Blue had long completed sén‘rin‘g---hﬁ;r sentence (12 months of
ARD diversionary probaiionj)_ for Retail Theft; hence herreply, “Back in a day.” Blueis
correct In saying that at the time-of trial she was not on probation Tor retail theft,.

Thus, Blue’s testinionial shortcomings are limited to the fact ﬂja't:'_'_(']') she did not fully
testify that she was in the Erie County Prison not only for a vielation of her ]_nlfO'bati'dll for
resisting arrest, Count 2 at #733-1996 (which.she refers ta as disorderly conduct, which
was Count 1 at that sanie docket). but also for failing to appear for senfencing at #1514~
1996 and (?.) she denied having personal e};_pcc'iation's of assistance for her Mercer
County charges in exchange for ey cooperation. Ameliorating these shiortcomings, we
find that: (1) Hayes fully disclosed Blue’s Erie County criminal record.as well Blie’s
pending charges in Mercer County 1vhis April 30, 1998 lettér 1o the 'defense_p'r'ia'rﬁ-ma-tr'iai‘;_
and (2) there 1$ no évidence thdt Hayes, Skindell or anyone else counected with the Haskell
prosecution gave Blue-any promise of receiving a more lenient sentence. On the contrary,
Hayes explicitly told Blue he could not help her.

The next question is whether Blue conmmitted perjury by denving that she had ever asked
for, been premised, or actually received favorable trealment in exchange for her testimeny
against Haskell. Fhroughout her testimony Blue denied hoping for or being promised favorable
freatment in her own eriminal cases; The:rccord reveals a telling letter fiom Hayes to ﬂ'i(’llh‘fel_'cel_':

County Cotrt, wiitted after the Hagkell trial. In the letter, Hayes 1s, in fact, suggesting asking for

“'Bj_ue"aiso'_ failed to discuss her pending chatges.in Mercer County, but we find that she was nat
explicitly asked about those.
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leniency in Blue’s Mercer Sentencing. However, Hayes emphasizes that he had explieitly told
Bhig that he'would be unable to-help herin her Mercer County charges:

In Sepiember, 1998, T prosecuted an individual by the name of Vance:
Haskeli for homicide and related charges. On Oclaber 1, 1998, he was foumd
guilty of ¥ degree murder and all other charges. .. Ms, B}ue wag one of the 2
gyewitnesses that could identiff]y the defendant as the shooter. Conseqguently, M 8.
- Blue’s testimaity was very important. .. Thronghout, Ms. Blue has-indicated to me.
{hat her motivation for testifying was that a murderer showild not go free. Overall,
1 was impressed with her atlitude and cooperation.
Finaily, 1 made Ms. Blue aware of 1he fact that T could not and would not-alter
ihe outcome of her charges in Mercer County. Sheamdersiood this and has not
asked for assistance in that regard, except that T write this letier.

(Letter from D.A. Hayesto Court ¢f Commien Pleas of Mercer Covnty, 12/9/1998).
Al trial, Bluetestified:

Q. And did you contact the Disirict Attormiey’s foice because you wanted
some help to'get out of jail?

A. Get out for what? I wasn’t facing a 1ot of time; what did I need help
for?

0 So you didn’t — this never came into your mind that you wanted to get
hélpto get out of jail?

A. No. Get out for what?

Q. Then what was it that caused you to get in touch with the police and teil
them that you Jmew about this shooting?

A. Because it was still going on, and 1 didn’t know that he was in jail,
When he was out, I didn’t say nothing because I was scared,

(Trial Tr. Day 2, p. 227). She in'fact made contact with the Erie police detective, Ms. Blue’s

testimony about “bet facing-a lot of time” is cerfainly an optimistic assessment. B Whether it

! We note that Blue was sentenced on March 20, 1998 in-connection witly ber 1514-1996 Criminal
Attempt plea (entered on January §, 1997 before Blue absconded. In 1997, long before Blue’s contact
“with the Haskell prosecution, Blue entered a plea to Count 4: Criminal Aftempt, with the three remaining
counts of Thefi; Receiving Stolen Propetty and Crimitial Conspiracy nolle prossed and on March 20,
- 1998, Blue was sentenced to 30 monthé of probation and comxmunity service. Blue was also sentenced to
1 1o 11 months® incarceration, concurrent with 3 to 12 months’ incarceration, at her revoeation and
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ever “aceurred to” Blue that her testimony might help her “get out of jail™ is also a nebulous
matter, as i perlains to her own thoughts,
On re-direct, Prosecutor Hayes-asks Blue:

Q. ... Have you been promised anything by usto come in here and explain:
what you just explained?

A, No,

Q. Do you anycipate réceiving any consideration for it?

AL Do Twhat?

Q. Do ‘you expect 1o get something out.of testifying?

A. No, sir.
(Trial Tr. Day 2, p. 231%

On re-cross, Blue was consistent in her position that she would receive no-benefit for

her testimony:

Q. You didn't ask.anybody to take [your testiniony] into consideration?

A. No, sir: -

Q. You don't think anybody was aware of that?

A. No, sir.
{Trigl Tt, Day 2, p. 232). Haskell’s counsel, who was fully aware that the prosecutor intended to
inform the Mercer Court about Blue’s co operation, asks nothing in response towhat is without
doubt, af aminimun, a -_mislead-ihg_ angwer, Moore nevey asks Blue about whether Hayes had
promised Blue to contact Blue's Mercer County ‘sentencing judge ori Blde®s behalf, despite the
fact that Hayes explicitly told Moore about his plan to help Blue in Hayes® April 30,1998 letter

0 Moore. For reasons that that are not at all apparent never directly addresses the issue.

resentencing'at #733-1996 (disorderty conduct, resisting arrest). In addition, she was facipg pending
charges-in Mercer County on retail thefi related charges.
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O the other hand Hayes clearly Jnows that Blue’s testimony that she doesn’t expeot or
at Jeast hope to get anything out of 1.9;’511"1‘3*&1’1?,_. at trial is wnlikely 10 be true, He knows that he has
told Blue that although “he could niot and would not alter the ovtcome of her charges in Mercer
County:" (December 9, 1998 letter from Hayes 16 Mercer County). He also ioid ber that hie
would write a Iefter on her behalf at the time ofher sentencing,

So even while counsel for the defendant chose not 1o, pursue it or bring Ms. Bhie's
codpération (o the altention of the Jury througli further impeachment or otherwise (i.e,,
Introducing the prosecutor’s discovery letter) Hayes was.réquiréd 1o sonichow bring up the
matter so-that the jury would be fully advised of Ms. Blue’'s arvangement, such as it was, ‘In Jight
of defense counsel’s approach, how this was to be.doné is not clear but it something needed to be
done. Since neithér Mr. Mogre nor Mz, Hayes provided further testimony on this point ina
separate evidentiary hearing we are lefy with conjecture. Nonetheless, the prosecutor cannot Tet
stand the erroneous inipression that there was no faverable treatment b_ei‘ng._afforded 1o the
witness. This is so even though given Mr. Moore’s reticence in addressing the issue directly
Thakes 1t less clear-how it was 1o be accomplished. A prosecutor’sjong recognized duty to insure
fundamental fairmess mist prc\'f.aﬂ.

3. Closing Argument

In his closing argument to th‘.‘e_jury Moaore prediota-bl_y..chal-l’eﬂ;g@s‘ the credibly of Ms.
Blue’s testimony:

NS Blue s telling you whatever she thinks she needs 16 say to get
what she wants out of the distriet attorney or the police or1o get out of jail orto
stay out of jail then you have to consider Whethier or not her téstimiony has

anything whatsoever to do with the truth or the reality of what happened in
December at Jethroes. (Trial Tr., Day 5, p: 15)

ok
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I’d wisk you to consider how many of the Commonwealth’s winesses have
something 10 gain ora reason to help themselves or a reason 10 hielp themselves or
a reason to-lell My, Hayes what they think he wants them to say? How many are
Jooking to-get out, like Antoinette Blue did into a diig program and out of jail?
(Trial Tr., Day 5, p.29)

Tn his closing argament, Piosecutor Hayes addressed Blue’s eredibility and asserts
that she honestly incriminated herself by admli*mcr to smoking marijuana the might of the
murder:

Antoinette says that she seeg Haskell over at the me} Feligia Clark's place. She

aiso sees him out in the parking lot, and here she s (he one that 15 uying to get

all this benefit from this—ihis valuable testimony. And what she says she's

doing out there, she's committing a crime. She's:smoking marijaana. That
should help her pretty well,

Iy

(Trial Tr., Day 3, pp. 54-55). Hayes admits that Blue may have amotive for
lyin_g but argues that she is not lying:

So, yes, she lec,s her statement four years later; yes, it's during the time she's

in prison. Is it'a lie? Of course not. It's not a He, Bverything else that she says

is consistent, Everything she does in termis of placmfr herself where she is

copsistent. Yes, she has & motive for lying; but again, is the information that

she gives accurate or pot based on everything else you heard? Of course it is,

She's not a liar,-af least not about what happened here. And, if she's not a liar

and if her information is good, heré's your man.
(Trizl Tr., October 1, 1998, pp. 57,

The federal appeals court seemed to conclude that My, Hayes’ comments constituted
iniproper vouching for Her credibility and bolstering her perjured testimony. it Pennsylvania
a prosecutor’s arguinent on witness credibility constitutes impermissible “youching” and

therefore prosecutorial misconduet in specific circumstances. The well established standard

was réeently diseussed by the Superior Court wn-Comimornvealth v. Lawrenee, 165 A.3d 34
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(Pa. Super2017). Quoting from Commpomweddth v. Judy, 978 A. 2d 1015 (Pa. Super-2009Y,
the Lavirence Court roted:
It is settled that it is improper for a prosecutor to express a personal

belief as to the.eredibility of the defendant or other witnesses. However the

prosecutor may commient on the credibility of wilnesses. Further a p1 08ecutor

is:allowed to respond o defense ar cuments with logical force and vigor. If

defense counsel has attacked the-credibility of'witnesses in closiig, the:

prosecutor may present argwnent addressing the witnesses” or B.dl.b]ht:)f.

Lawrence, 165 A.2d at 43. Specifically the Court reiterated the standard reiterated by our
Supremie Coust in Commaomvealith v. Chiniel, 30-A3d 1111 (Pa. 2011 ):
Improper bolstering or vouching for a government witness ocewrs,

where the prosecutor assur &5 the jury that the withess is-credible, and such

‘assurance 1§ based. o either the pmsecutor s personal }\I‘O\\ludf’e or other

information riot contained in the record.
Lawrence, at 42-43.

Here it is clear that Mr. Hayes was responding to défénse counsel’s closing argnmierit
uhaﬂencmg Ms. Blue's credibility: He did not allude to an iy information not in the record or
anything about his own personal knowledge 'of the witness. He argued that Ms. Blue was not
a liar and pointed-io evidence in therecord to support that conclusion. This included noting
her consistency with othier witniesses, her fear of the shooter and the fact that two other
witnesses placed lier at the scene. of the crime in 4 position to see the shooting. Indeed he
noted that she has a motive for lIying.

4. Conclusiors

In light of the record, we find the following: (1) Attorney Hayes and Detective Skindell did
take measures to discitss Blue's cooperation with-the Mercer County prosecutor; (2) Attorney
Hayes explicitly told Blue that he would not be able to help her with her-charges in Mercer
County; (3) Mr. Hayes either divectly or through Detective Skindell told Blue that the sentencing
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Judge in Mercer Coumty Would bé notified about her cooperation in the Haskell case;{4) the
prosecutor did send a letter to the sentencing judge advising him of her coaperation; (55 As a part
of a plea agreement, the Mercer County prosecutor agreed 1o recommend _(an‘df Blue received) a
sentence of probatien on her Mercer County charges' (5) Attorniey Hayes explicitly informed
Ai-l_ome-}’ Moore that he-and Skindell were trying to get lenient {reatment for Blue at the time of
her sentencing in Mercer C ounty; (6).there is notliing in the record to demonstrate that Blue.
recerved favorable treatment in any of her Erie county criminal matters as a resuft of her
cooperation; and (6) prior 1o trial, Hayes provided Moore with BJ ue"s prior record and informed
him 'o-f'Bl'Ue’s'pending charges in Mercer Comntyy(7) Allomey Hayes™ contmients in closing
argument regarding Ms. Blue’s credibility do not constitute impermiissible “vouching™ and (§)
Hayes’ faiture 1o reveal to the Haskell Court and jury Hayes® promise to Blue tell Blue’s Mercer
County sentcnchg Judge of Blue’s cooperation, was error.

€. Double Jeopardvy

While the Third Circuit determined that Mr. Hayes’ overall conduct in failing to correct
Blue's perjured testimony about her pending charges and her hope for lenient tre'_atmeﬁ't_ was
sufficient to-grant h abeas relief, this Court needs to determine whether that conduct was such.
that Mr. Haskell shonld be barred from being re-triad. As noted above, in order to support a.
double jeopardy claim; prosecutorial nvisconduct must be deliberate, undertaken.in bad faith and
with a specific intent to deny the defendant a fair trial.:Commomvealth v Basemore, 875.4.24
350, 356 (Pa. super.-2005).

The Dauble Jeopardy Clauses of the Fifth Amendment to the United States

Constitution and Article 1,-§ 10 of tha Pennsylvania Constitution protect a
defendant from repeated criminal prosecutions for the same offense.

¥ Alth oughthe Court imposed a “su spended sentence™ of one to four years, Pennsylvania doss not -
recognize suspended sentences per se.
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Ordinarily, the law permits retrial when the defendant succcqsfull) moves for
mistrial. ¥, however, the prosecution engages in certain forms of intentional
rmisconduct, the Double Jeapardy Clause bars retrial. Artiele 3, § 10, which our
Supreme Court has construed more broadly than its federal counterpart, bars:

retrial not only when prosecutorial misconduet is intended {o provoke the

defendant into moving for amistrial, but also when the conduet of the.

prosecutor is intentionally undertaken to prejudice the-defendant to the.

peint of the denial of a fair trial. An error by a prosecutor does.not deprive

the defendant of a fair trial. However, where the prosecutor's conduct changes

fromy mere error-to intentionally subverting the court process, then a falr trial s

denied.

Commomyealth v. Adams, Y77 A.3d 359, 371 (Pa. Super. 2017). Intentional proseeuiorial
misconducl “raises systematic concerns beyond a spe¢ific individual's right to a fairtrial that
aré lefi unaddressed by retrial.” Grahicm, 109 A.3d at 736. On the other hand, dismissal of
crimmal charges “should be utilized only in the most blatant cases.” Convmionwealth v,
Burke, 781 A.2d 1136 (Pa. 2001),

We must address thié question of whether-Attorney Hayes intended to deprive Hasksll
of a fair trial. A comparative examination of the relevant case Jaw is instructive. Thie seminal
prosecutorial misconduct /double jeapardy case is Commonwealth v. Smith, 615 A. 2d 321
(Pa. 1992). ITn Smith, the prosecution intention ally withheld key physical eyidence at trial,

suppressed evidence while arguing for the death penalty on appeal, and attempted 1o diseredit
a truthful state trooper who-had conducted the murder investigation. In addition, Smith
claimed that the Commionwealth knowingly denied the existence of an agreement providing’
favorable sentencing treatment in exchange for his téstimony against Smith. /d. at 180.
The Pennsylvania Supreme Courtstated:

Déliberate failure to disclose material exculpatory physical evidence during a

capital trial, infentional suppression of the svidence while arguing in favor of the:

death-sentence on direct-appeal, and the investigation of Corporal Balshy's role.in

the production of the evidence rather than its own role in the suppression of
evidence constitute prosetutorial misconduct such as violates all principles of
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justice and fairness embodiéd in the-Pennsylvania Constitution's double jeopardy
clause.

Jd. at 183.:0On the basis of these facts, the Smidh coort held:
Wenow hold that the double jecpardy clause. of the Pennsylvania Constitution

prohibitsretrial of a defendant not only when prosecutorial misconduct 18
intended to provoke the defendant nte movying for a misirial, but also when

the conduet of the prosesutor i3 intentionally undertaken 1o prej udice the

defendant 1o the point of the denial of a fawr trial.
Id, at 186.

Similarly, n Commonwenlth v, Martereno, 741 A2d4 1221 (Pa. 1999), the Pennsy]vania
Supreme Court found that the prosecutor acted in bad faith throughout the trial, consistently
making refe're.n‘ce to evidence that was ruled inadmissible, defyin g the court’s rul ings on
objections, and in.a “Machiavellian” tat:ti'c_,; repeatedly insisting that there was fingerprint
evidence linking defendants to the crime when Ire knew for z fact that no such evidence existed.
The Supierne Court Tield that while these tactics do not constitute the concealment of evidence as
in Smith, it deprived defendant of a fairtrial, This is the kind of prosecutorial overreaching 1o
which double jeopardy protection applies.

Both Smith and Martorano réquire Infentional misconduct. Where there 1s no such
intentional misconduct, -Pt:m}sylv-ania_ Courts have not found a bar to retnial, In Commonwealth 1.
Burke, 781 A.2d 1136 (P4, 2001) the Supreme Court hield that dismissal of charges was not
appropriate whiere the Commonwealth’s faihure to provide discovery materials stemimed from
miscommunication belween the police departments and/or police mishapdling of the-evidence.
Bécause there was no intentional misconduct, as in Smith, double jeopardy protections were not
implicated. Id. at 1145.

Similarly, in Commonwealih v. Moase, 623 A.2d 831 (Pa. Super. 1993), a prosecutor
failed to informrthe defense wntil the first day of tial of 1ts intent to call a witiiess who would
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testity that ihe defendant had admitted to him while they were in jail together that the defendant
had raped the victimand hit her n the head with a-tock. The Superior Court found this case
distinguishable from Smirh since the Moose prosecution did iiform the courl and defense couisel
of the witness’s stateinent, atbeit at the last minuie. “Thereis no evidence, as there was.in Swiith
that the Commonwealth intended to forever conceal the witness statement.” Jd al §37.

Meoreover, this did not involve the withholding of a “crucial piece of physical evidence™ that
ciearly exculpaled the defendant. Theve was no-“clear, calculated orchestration by the
prosecution to-deny [the defendant] a faiy wial.” Jd.

In Commonwealth v. Kearns, 70 A3d 881 (Pa. Super. 20133, the Pennsylvania Superior
Court reversed the grant of double jeopardy relief after the prosecution failed to turn.over police
reports and witness statements to defense counsel. The Superior Cotirt found that althoughi the
prosecution acted in'a grossly negligent mannet, it did not act intentionally, “Nevertheless, gross'
negligence on the part of the Commonwealth is never a sufficient basis upon which to bar retrial
an-double jeopardy grounds;” Id at §86,

Even where the prosecutorial misconduct is intentional, it ninst rise beyond the level of
negligence, gross negligence or even reckless conduct. In-Comnomeeaith v. Basemore, 875 A.
2d'350 (Pa. Super. 2005}, the Perinsylvania Superior Court found that a Batson violation did not
constitute prosecutorial misconduct to suckh-a degree that it triggered double. _jc—:op_ar_d_'y protection,
despite the fact that the prosecutor acted intentionally. Therecord indicated 2 conscious strategy
to exclude Afriean-American jurars in an improper use of peremptory challenges during voir
dire, Nonetheless, the Superior Court eoncluded:

It iswell-settled that a Batson violation constitutes intentional misconduet by a

prosecutor and a violation of the defendant’s.constitutional rights. However,
Appellant-has provided no persuasive legal support for his elaim that a Batson
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violation. .. constitutes the type of prosecutorial misconduet that Smith,
Mariorano, Brefi, and Rogan were desi gn_e‘d_ to remedy.

In Comtinomiealth v. Adams, 177 A.3d 359, 371 (Pa. Super. 2017), the Pennsylvania
Stiperior Court found that the police and prosecutor’s farlure o tirn over a video recordin gofa
witnesses interview, even though intentional, was not-a result of intentional bad faith. The Adams
cowtnoted;

Of mmost toncern, however, i1s Comporal Zeyvbel's admisgion that he enters

ouly thosefvideotaped witness qmtcmenu recardings‘inio evidenee that include

"!nc,ulpato;\ and not €xculpaioty, statament; that he' does so in order that the

multitudinous recordings will not Tecome a “thomi” in the side of the state police;

and that he does so i open coniravention of police regulations. These actions are

intentional. However, absent a showing that Corporal Zeybel intentionally

withlield or- destroyed evidence m.Ap_pc_llqm s casg in-an attempt to-deprive

Appellant of a fair trial, we agree with-the trial court that dismissal is not the

appropriate remedy.

Adamms, at 374. {emphasis added)..

Finally, in the case most similar o ours, the Permsylvania Superior Court in
Commonwealih v. Strong, 825 A.2d 638, 669-670 (Pa. Super. 2003), hield that there was no-
violation of the double jeopardy clanse where 4 key witness. in.a murder trial lied on the stand
denying his explicit deal with the prosecution for leniéncy with respect to his.owa eriminal
charges in exchange for his testimony against his co-defendant.. Strong’s co-defendant, who was
present the night. of the: murder, testified in-a later proceeding that he lied during Strong’s trial.
He was askéd whether he had an agreement with the Commonwealth regarding his own charges:
and he had denied any yuid pro guo. In fact, the witess did have an understanding with the

Commonwealth that if he testified against Strong lie would receive a minimum sentence in his

own case. The. prosecutor told himi fiot to say anything about the deal they had. While the

¥ State of New Mexico v. Breif, 122 N.M. 655 ( 1996); State of Hewai'iv. Rogan, 91 Hawadi'i 405 (1999
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Superior Courl held thatthe prosceution had commitied a clear Brady vielation, the Strong court
concluded that, “the évidence did not support a finding that the Commonwe alth specifically
intended to deprive defendant of a fair tnal.” Srrong, 825 A, 2d at 670. The court found that
“Although, as'm Moose, the district atiorney’s l:iehiav-i;o:' ‘represented a breakdown in our
administration of justice,” the evidence doesnot ipport a finding that the Commonwealth
specifically intended 1‘.0_'_de_pri_ve Sirong of a fairmial.” /¢, “The prosecutor’s conduct, while
eglegions, doés not fise (0 the level of subversive tacties présent in Swirh.” Jd.

Here, there 1snot even the suggestion-of an explicit agreéement 1o keep a cooperation.
agreement for favorable treatment from the jury or the Court. Hayes fully disclosed to defénse
counsei not only the exact parameters of'the.Coin’_n’io_nwealth’-s effort to effect leniency for her at

the time of senfencing but as réquired Blhue’s criminal history.  The failure lo correct Blue’s.

naccurate testimony about expectations for lenlency inthe Mercer County matters and

specifically the prosecutior’s promise 1o tell the sentencing judge about her-cooperation in the

case, while certainly of sigmificant concern, does not, iy the absence of ofher evidence, rise 1o the

level of the kind of pervasive intentional misconduct from which an intention to deprive Mr.
Hagkell of his rightfo a fair trial can be implied. Mr. Hayes’ exror arose in circumstances where
defense counse] hiad been advised in writing of thé contours 6f the prosecutér’s conimitnient to

Ms. Blue and chosenot to bring.jt.directiy'to_ the attention of the jury.
I, CONCLUSION

Upon a review of the facts, we do notfind that prosecutor Hayes engaged in pervasive,

incessant, or outrageous conduct, nor do-we find that he intentionally undertook to prejudice the
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defendant to the. point: of deaying him a fair trial: Accordingly, this Court entered its Order of

June 21, 2018 denyj-mg M. Haskell’s Motion to Dismiss.

BY THE COQURT:

oo District Attorney’s Office
Alison M. Scaqntn Esq.
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