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: PENNSYLVANIA
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V.
LAMAR ALLEN,

Appellant : No. 2299 EDA 2013

Appeal from the PCRA Order Entered August 5, 2013,
In the Court of Common Pleas of Philadelphia County,
Criminal Division, at No. CP-51-CR-0010365-2009.

BEFORE: BOWES, SHOGAN and MUSMANNO, JJ.
MEMORANDUM BY SHOGAN, J.: FILED AUGUST 29, 2014
Appellant, Lamar Allen, appeals from the order entered on August 5,
2013, that denied his petition filed pursuant to the Post Conviction Relief Act
("PCRA"), 42 Pa.C.S.A. §§ 9541-9546. We affirm.
The PCRA court set forth the relevant facts of this case as follows:

The evidence presented at the suppression hearing is
summarized as follows. On June 27, 2009, between 2:30 and
3:00 a.m., Officer Davis of the Philadelphia Police Department
responded to a call of a robbery near 17th and Pine Streets, in
the city and county of Philadelphia, Pennsylvania. Upon arriving
on the scene, the officer spoke to the robbery victims
(“complainants”) — Marisa Guaglione Stevens, Glenn Stevens,
and Christopher Guaglione.! Based on information supplied by
the complainants, Officer Davis submitted a “flash” description of
the robbery suspect(s) over police radio. (N.T. 2/1/10, pp. 74-
77).
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! Glenn Stevens (“Mr. Stevens”) is the husband of
Marisa Guaglione Stevens (Mrs. Stevens).
Christopher Guaglione is Mrs. Stevens’ brother.

At the time of the robbery, Sergeant Dominick Cole was
working bike patrol near 5th and South Streets, in the city and
county of Philadelphia, Pennsylvania. While directing traffic,
Sergeant Cole observed a gray Yukon vehicle turn the wrong
way on 5th Street. The officer signaled the vehicle to pull over so
he could issue a traffic summons, and the vehicle’s driver
complied. (Id., pp. 16-19, 38).

Sergeant Cole approached the driver’s side of the vehicle
while another officer (Officer Rivera) approached the passenger
side. Appellant was the sole passenger in the vehicle. Sergeant
Cole asked the driver for his license, registration and insurance
information, but the driver “was unable to produce any vehicle
information or a driver’s license.” The driver gave Sergeant Cole
what he asserted to be his name, but when the officer checked
this name with the Department of Motor Vehicles (DMV), the
DMV reported that no driver’s license had been issued under the
name. (Id., pp. 20-21).

At this point, Sergeant Cole requested the driver to exit
the vehicle and advised that the car would be impounded
pursuant to Philadelphia’s “Live Stop Program.” Because the
DMV reported that no license had been issued under the driver’s
name, Officer Cole “informed him that the officers would have to
inventory the vehicle, which is part of the Live Stop procedure.”
(Id., p. 21).”

2 The driver eventually provided Sergeant Cole
another name, and the DMV reported that a driver’s
license had been issued under this second name.
(Id., p. 39).

While Sergeant Cole and Officer Rivera escorted the driver
to the vehicle’'s rear, Officer Rivera observed a "“hoodie”
sweatshirt on the vehicle’s rear, driver’s side seat, with a wallet
“sticking out of it.” Officer Rivera retrieved the hoodie, opened
the wallet, and saw that it contained the driver’s license of a
white male who resided near 17th and Pine Streets. Upon
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inquiring over police radio whether any robberies recently
occurred in that area, the officers learned that one had just
occurred at 17th and Pine Streets. Sergeant Cole therefore
requested that the robbery victims be brought to 5th and South
Streets for purposes of identification. (Id., pp. 23-24, 42-43).

By this time, another officer, Officer Corrado, had arrived
and was standing outside the Yukon’s passenger side door. (Id.,
p. 67). When she attempted to remove Appellant from the
passenger seat, a glove fell from the vehicle and landed on the
pavement. Officer Corrado leaned over to retrieve the glove and
observed the handle of a gun beneath the passenger seat.
Officer Corrado immediately notified Sergeant Cole and Officer
Rivera of her discovery, assisted them in securing Appellant in
handcuffs, and recovered the weapon. (Id., pp. 68-69).°> The
officers also recovered several items from the floor of the vehicle
where they discovered the gun, including several cell phones, a
camera, and credit cards. (Id., pp. 27-29). After removing
Appellant from the vehicle, Officer Corrado asked whether he
was licensed to carry a firearm. Appellant responded “no” and
stated that the gun belonged to his brother. (Id., pp. 68-69).

> The handgun was a black “Smith & Wesson” loaded
with ten (10) live rounds. (Id., p. 23).

In response to Officer Cole’s radio call, Officer Davis
transported the complainants to 5% and South Streets for
possible identification. Upon seeing Appellant, all of the
complainants identified him as the man who robbed them at
gunpoint. Without hesitation, they immediately said, “[T]hat’s
him. That's the guy.” (Id., pp. 77-81). The complainants also
identified the gun used by Appellant in the robberies, and
confirmed that the items recovered from the vehicle belonged to
them. (Id., pp. 34-35).

After these positive identifications, Officer Rivera searched
Appellant and recovered from his left pocket an ID and credit
card belonging to Mrs. Stevens. (Id., p. 57).

Appellant provided no testimony or other evidence at the

suppression hearing. Appellant never identified the gray Yukon’s
owner, never testified that [the driver] had permission to

-3-
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operate the vehicle, and never testified that the Yukon’s

unidentified owner gave Appellant permission to occupy the

vehicle. Based on the Commonwealth’s evidence, this Court
denied Appellants suppression motion in its entirety.
PCRA Court Opinion, 2/12/14, at 2-4.

Appellant was charged with three counts each of robbery, theft by
unlawful taking, receiving stolen property, simple assault, and recklessly
endangering another person, two counts of violating the Uniform Firearms
Act, and one count of possessing an instrument of crime. Appellant filed a
motion to suppress physical evidence, out-of-court identifications, and his
statements to police. The motion was denied, and the case proceeded to a
bench trial. At the conclusion of the trial, Appellant was found guilty on all
charges. On March 24, 2010, the trial court sentenced Appellant to an
aggregate term of ten to twenty years of incarceration, followed by six
months of probation. Appellant filed a timely appeal, and his judgment of
sentence was affirmed on March 31, 2011. Commonwealth v. Allen, 891
EDA 2010, 26 A.3d 1212 (Pa. Super. filed March 31, 2011) (unpublished
memorandum). The Pennsylvania Supreme Court denied Appellant’s petition
for allowance of appeal on September 14, 2011. Commonwealth v. Allen,
29 A.3d 370 (Pa. 2011).

On January 11, 2012, Appellant, through counsel, filed a timely PCRA

petition, and on August 5, 2013, the PCRA court dismissed the petition. This

timely appeal followed.



J-S31024-14

On appeal, Appellant raises the following issues:

A. Is the appellant entitled to post-conviction relief in the form of

a new trial or a remand for an evidentiary hearing as a result of

the ineffective assistance of appellate counsel for failing to raise

on appeal the issue of the trial court’s denial of the appellant’s

motion to suppress physical evidence?

B. Is the appellant entitled to post-conviction relief in the form of

a remand for resentencing or for an evidentiary hearing as a

result of the ineffective assistance of trial counsel for failing to

file and litigate a post-sentence motion in the nature of a motion

for reconsideration of sentence?

Appellant’s Brief at 4.

When reviewing the propriety of an order granting or denying PCRA
relief, this Court is limited to determining whether the evidence of record
supports the determination of the PCRA court and whether the ruling is free
of legal error. Commonwealth v. Boyd, 923 A.2d 513, 515 (Pa. Super.
2007). Great deference is granted to the findings of the PCRA court, and
these findings will not be disturbed unless they have no support in the
certified record. Commonwealth v. Wilson, 824 A.2d 331, 333 (Pa.
Super. 2003). There is no right to an evidentiary hearing on a PCRA
petition, and the PCRA court may decline to hold a hearing if the claims are
patently frivolous and without a trace of support in the record.
Commonwealth v. Jordan, 772 A.2d 1011, 1014 (Pa. Super. 2001). On

review, we examine the issues raised in the petition in light of the record to

determine whether the PCRA court erred in concluding that there were no
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genuine issues of material fact and in denying relief without an evidentiary
hearing. Id.

When considering an allegation of ineffective assistance of counsel, we
note that counsel is presumed to have provided effective representation
unless the PCRA petitioner pleads and proves that: (1) the underlying claim
is of arguable merit; (2) counsel had no reasonable basis for his or her
conduct; and (3) Appellant was prejudiced by counsel’s action or omission.
Commonwealth v. Pierce, 527 A.2d 973, 975-976 (Pa. 1987). "“In order
to meet the prejudice prong of the ineffectiveness standard, a defendant
must show that there is a reasonable probability that but for the act or
omission in question the outcome of the proceeding would have been
different.” Commonwealth v. Wallace, 724 A.2d 916, 921 (Pa. 1999). A
claim of ineffective assistance of counsel will fail if the petitioner does not
meet any of the three prongs. Commonwealth v. Williams, 863 A.2d
505, 513 (Pa. 2004) (quoting Commonwealth v. Rush, 838 A.2d 651, 656
(Pa. 2003)).

Upon review of the issues raised, the briefs of the parties, the certified
record, and the applicable legal authority, we conclude that the PCRA court’s
thorough and well-crafted opinion filed on February 12, 2014,
comprehensively outlines the relevant standards and law, and it correctly

disposes of Appellant’s issues. Accordingly, we affirm the August 5, 2013
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order dismissing Appellant’s PCRA petition, and we do so based on the PCRA
court’s opinion. The parties are directed to attach a copy of that opinion in
the event of further proceedings in this matter.

Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Esq.
Prothonotary

Date: 8/29/2014
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I\ THE COURT OF COMMON PLEAS OF PHILADELPHIA COUNTY
FIRST SUDICIAL DISTRICT OF PENNSYLVANIA
CRIMINAL TRIAL DIVISION
COMMONWEAL TH OF PENNSYT VANIA CP-51-CR-0010305-2069

VS

-

2299 EDA 2013
LAMAR ALLEN
OPINION
SCHULMAN, Si1.

Appeilant appeals this Court’s Order dismuissing ns Pennon iltes under the Poast
Conyictian Relet Aer i"PCRA™) Tius Coury submus the foliowing Oprnien in aceordance with
Pa KA P No 1923, and Tor the reasong set forth herein. recomarends that 1tz Order be affinted.
PROCEDURAL BACKGROUND

O Juge 27, 2009, Appellant was arvested and charged with three (3) caunts of Robbery,
ihree (31 covnty of Thert by Unlawiul Takmg, three (3) counts of Recewing Stalen Propeny.,
tiree (3) counts oF Simple Assault, three (3) counts of Recklessiy Endungering Anather Person.
utie 4 counr of violaung (8 Pa C.S. § 6106, one (1) count of violsung 18 Pa. C S § 0108, ana
aie (1) couni of Possessing an Instument of @ Cninie

U February 1™ and 2" 2010, prior to tmal. Appellant bronght an ommbis monod fu
suppress physical evidence sistements tu police, and one-of-coury Kentlications. These motioas
Avre denied A pench tnal ensued and this Court tound Appeliani gt of the ahove charges
Ui Wlareh 24, 2010, this Court sentenced Appellant io len (10} 1o twenty (20) years ol
inegrcerattan 1o be tallowed by sin (6§ months of probauon.

Fhe Supenor Court affinmed this Court's judgngni of vonticiion amd seimence «n March

35, 2051 1. and the Pennsylvanma Supreme Lourt denied Appetlant w/locane en Sepember 14
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000 Oy Jaanry L), 2012, Appaltam filed & timely PCRA Penmion and # Consalidated
Memorancur of Law. atleging he is enatlea o posr-convietion relief becaose hig2 counsel on
direet appesl failed “to 1aise on appeal the 1ssue of the trial couwrt’s demal of | Appellant's) motion
o guppress physical evidenee.” and because his trial counsed filed "to Gle wid lingute & post-
sentende manon | (oF reconsiderauon of seatence.

On May 16,2013, e Cosmonweaith fited a motion w dismisy Appelants BCRA
Pattion. which this Coun granted.  Om August 7, 2013, this Court fonally dismissed
Lppellant’s Petntion, and Appellant filed u Notice of Appeal that swne day. Un Oowaber 3. 2013
appellant filed & Saement of Matters Complained of on Appeal

EACTUAL HISTORY

The gx idense presenced at the suppression bearng is summarized as lollows, On June
272009, herawen 2:30 and 3:0U g, Oiticer Davis of the Philadelpitia Police Deparmment
respended 1o & call of & robbery near 177 and Pine Streets. in the ¢ive and county of Philagelphia
Pennsyivania, Upon amving on the scene. the eflicer spoke to the rohbery vietims
eomplanmnis” | — Martsy Guagiione Stevens, Glepn Stevens, und Chmstopher Guaghons |
Based on iaionmation supplicd by the complamanty, Otficer Davis subimitted a “flash™
desenplion of the robbery =uspect(s) over police radia. (N.T 200710, pp, 74-77)

At the time of the tabbery. Sergesnt Donunick Cale was working bike patrol aear 3% and
Soull Sureats, in the oty and county of Philadelpiis, Pennsyivania,  While direcring raffic,
sergeant Cole observed 4 grav Yukon vehicle tumn the wrong wvay oo 37 Street. The officer
agnaled the veniele to pull over su lie could issue a traffic sumrgons, and the vebiele's dnver

compliee, ij_d op ie-19 38

“Uilenn Stevens ("M Stevens™) 18 the husband of Marssa Guaglione Stevens {Mrs, Steveps)
Chnstopher Guagliong 1s Mrs. Stevens™ orother
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Sereeant L nle approachen the driver's side of the vebicie wiule another ofticer (Officer
Rovers) approached the passenges side.  Appellant was the s0ie pussenger (n lhe velucle,
vereeant Cole asked the driver for s leenss, registranon and msurance information, but the
drver “wag unable W0 produce any vehicle nformation or & driver's license © The driver gave
Secgeuni Uole what he asserted o be his ngme, but when the afficer checked this nsme with the
Depanment of Mator Vehicles iDMVY, the DMV reported thar no deiver's license had becp
issued under the name (K. pp 20-211

At this point. Sergeant Cole requested the driver (o exit the veicle and advisad thar the
cier winid be impousided pursuant to Philadelpiie s "Live Stop Progrun: ™ Bacause the DMV
reported that re license had been 15sued under the driver's name, Officer Cole “informed him
taae {rhe officers] would have o invemary the velilele. which s part of the Live Stop procedure.”
(ld p 21)°

Wiile Serpeant Cule and Officer Rivera escorted the driver 1o the vehicle's rear, Officey
Rivera observed 2 “tocdie’ sweatshirt on the velpele's rear, driver’s side seal, with a wallet
“steking aut of " Officer Rivera retrieved the hoodie, apened the wallet, and saw that it
containad the driver's lieense of & white male who resided near 1 7th and Puie Sueets. Lipon
malinng aver police rudic whether any robberies reegntly’ seeumred i that area. the efficers
[aarmed that cove had pust aeewrred at | 7th 2nd Pine Stieets. Sergeant Cole therefore requested
it 1he robliery vietims be brought 16 5" und South Streess for purpuses of identificarion. (1d.
pp 23-34, 42-43)

By tns tme. anather offteer. Oticer Comado, had 4rmived and was standing outside the
Yk s passenger side door Ud. p. 670 When she auempred to remave Appeilant from the

e e R i

" The driver eventually pravided Sergeant Cole another aame. and the DMV reparted thit 2
driver's hieense had been 1ssued under this second pame. (ld. p 3%

e
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nassenger seal, & plove il from the vehicle und landad on the pavement.  (Officer Comado
leaned vver 1o retrizve Hie glove and observed the handle of & gur beneath the passenger seat.
ificer Camado immediiely notified Sergeant Cols and Offider Rivers of ier discovery,
assisied them i securmg Appellant in hamdeafYs, and recovered the weapon (14, pp. 68-69) 3
The tificers also recovered several items from the flooe of the vehicle where they discovered the
sun, e luding several cell phones. a camera, and credit cards, (1d.. pp. 27-291  Alter remnoving
Appellant troim the vehicie, Officer Corrudo asked whether he was lioensed 1o carry a firearm.
Appellent responded 'nn'’ and wated that the gun belonged 10 his brather  (Id.. gp. 68-69)

it respomse wo Dfficer Cole’ s radio cull, Officer Davis transported the complaioants to 3
and South Steeets for possible idemification. Unun seding Appellary, all of the complamants
sdentified him us the man who robbad them of gunpoing,  Without heswarion, they inmmediately

5

sand, ¥nat’s m Pia's the guy Y ddG ppe 77-B1E The complaingnts giso wentitied the gun
dsed by Appellunt in the robbeniss, and confimied that the ems recoversd from the vehivle
pelonged 1o them. (1d., pp 34-351.

After these posytive identificannns, Officer Rivera searched Appeilant and recovened
frami fus lett pockel an D gnd credit vard belonging o Mrs. Stevens (Jd., p 57).

Appellant provided no testumony or uther evidence ai the suppression hearing. Appellan:
never identified the gray Yuken's owner, geyvertestificd that his accomplice had permission W
nperate the vehidle, amd never testited thar the Yukon's ymdentified mvner gave Appetiant

permission o geeupy the velilcle, Based on the Coammonwealth’s evidence. this Court demea

AppeilEnts suppres30n Mot 11118 enurty,

 The handgus was a black “Smith & Wesson' londed with ten (181 live rounds. (1d., . 23)

F
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INCUSSION

Appellant ralses the tollowing 1ssues vh sppesl

i “The |Appellant] is entitled o post-conviction relief in the form of 2 new trial
or an evidentiary Bearing as a vesult of the ineffective assistsnce of appellate
counsel for failing ro raise on appeal the issue of the trial court's denial of the
defendant's motion to suppress physical evidence. The [Appellant] has
standing fo challenge the search and confiscation of physical evidence. The
defendant adopis the arguments made in the amended post-convietion
pefition."

B “The [Appeliant] is entitled to post-convietion relief in the form of a pew triul
or an evidentiary hearing as 3 resull of the ineffective assistance of trial
counsel for failing to Ole and litigate g post-sentence molbion tn the nature of &
motion for reconsideration of sentence, The sentence imposed was clearly
unreasonable and excessive, The defendant adopts the argoments made in
the amended post-conviction petition,”

Fiis Court will address the above j55ues in order

i. Whether counsel on direct appesl rendered ineffective gssistance by "failing

to raise oo appedd the issue of the trial conrt's denial of the defendant's mution ro suppress
physical evidence,”

Crenerally, conpsel’s pecfommance {s presumed o be constgationally adequate, and
counsed will unty be deemed ineflechive upon & showing by the petitiopsr ™ Sze Compaonwesin
v oSty 7 N3 873, ) (Pa 20T H) “[A] properly pled elaim of ineffectiveness posits tiat.

i} idhe undertying legal issue hus arguahle ment; (2) counse!’s aetions lacked an objecuve
reasonyble basis; wnd (33 a¢tua! prefudive befell the petitioner Irom counsel™s ael (r amission.™

I IO joupss) can never be tonnd ineffective for tatine 1o assert a merttess claumn ™ See

Comnmaonwealth v. Petros, 424 24 1232, 1235 (P2 19811 ~The threshold inguiry m mefizetive

assistaies Of counse! glaims is whether the issue/argument/taclic which rounse! has foregone and

whieh Turms the basis for e asserinn of meflectivenass i1s ol seguable merit. for cuounsel cannor
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he Junsdersd ineffective far Fatling (o assen a medtless claim, ™ See Commonwealtn v, Caner.
597 A2d 1136 (Pa, Super 1991

Apmellant alleges thar appellate counse! rendered ineffecnie assistance by fuling w
appenl 15 Court's dental of Appellant's niotion \o suppress the hoedie und wallet teeovered from
ihie hehicle 3 hacksear. Appeilant fnled af the suppression hearing (o demunsirawe an expeelation
OF pnvaoy 1 any dern depostled on the vehirele's backsear - of anvwiiere eise i the vehiele -
and tus oriorappellate counse! pannot be deemed wmetToenve for dechiming w present an @sue thal
15 entrely meniiess

To prevail on & movon (o suppress, the defendant prist show that he or she fias & privacy

interest which has Been intringed upon " See Commomvealth v Achue 82 A 3d 434, 428 iPa

Super 20150 A defendant movint 10 suppress evidenee has the preltnnmary hurden ot
esfublshing stunding end 3 legutimare expecanon of privaey * W (oinny Compiotpvealth v,
Burtom, 973 A 2d 428, 434 {Pa Super 2004)F "A derendant miust separately esiablish a
Leaitiniate expectation o prvacy in the area gearched or thing sozed " See Commanwealth v,
Powell, 994 804 1096 1103-1104 (Pa. Super, 2000y, "Wherther o defendant has a legiimare
SAPECTAnGn 6L Py i & companent of the mesits analysts of the suppression miotion © 1d.
(oaanons omidted heres, Lo "The detenmination swhether a defendant has met tus burden 15 made
dupon evaluation of the evidenee presenied by the CommanWesith and the defendant.™ Id

"1 A] defendant charged with g possessory offense has awomalie standing 1o chalienge a
seurch " See Powgll 973 A 2d 428 433 1Pa Super. 2009 (citing Burton. saore) “However. m
order 33 prevagl, the defendant. ds o prelinanary marier, must showy (b fie hiad a privagy tnterest
i the grea seasvhed © 1d " An expectation of privacy is present whes the mdividual, by his

comduct. exhibits an actual (subjective) expectation of privacy and that the subjeciive expectation
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(& une Tt society s prepared to recogruze 45 reasonable ” [d "The consntmional legitimacy of
2 expeciation of privacy is ot dependent un the subjective intent of the mdividunl asserting the
neht nat on whether the expectation is regsonable in fight of 2l the surmeunding drcumstances.
1§ 1A defesdant caiior prevadl upon & suppression motion unless b demonstrates that the
Chietlanged palice conduct vialared s own, personal privacy intérests ' 1d, (emphasis
nngeal) (eing Commmonwealth v Miilner, 585 Pa. 237, 257 (Fa, 2003 1); see also

smmnnweaith v domade. 14 A3d 907 (Pa Seper. 20011 Commonwsalth v Tz, 2] A3

1145 (Py, Super 2011}

The Supenor Court'’s decision mt Fowell i instractive  In Fovedl. the defendant wes &
tromi-sent pagsenger in a vetircle pulled over for a maffic violation  See Powell, 994 A 2d 1056,
TO98- 1099 (Pa, Supet. J0LU L The dover (eo-defendant) produced His dover's lieense and a
regibtEation tor the veticle. winch indicated thit the vehive was fegisterad to neither ocoupant
According 4o the driver, the vehicle belonged to his wife [d, A police afficer scarched the
cahicle nn the purported basis of the driver's consent. and seiied cuntraband trom the velacle's
fruag. i,

The mria: ceurt granted the devendants’ motion o suppress the contraband. Onappeal, the
Superior Count affinmed (he trral coun's order suppressing physical oyidenve against the vehicle's
drver. finding that the drver never eonsented tio the vemele search. Id at i101-1103 However,
the Supenor Coum reversed the order asat related to the defepdant passenper. finding that the
passenger friled 10 show o reasongtile expeciatan of privacy 1o the veluele. id, (107-1108. The
passenger “submitled 0o evidence at the suppression higarye 1o demonstrate that he nad any
rrvacy inierest I the wrunk o the vehicle inowhich he was @ passenger.” 1d Rather. the vehicie

was tegsiered © a third person.’ sumedne else was operaling 4. aad the passeager “had no
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comnschim to the vehicle wiimsoever.” |d The Coun wiressed that a defendam “cannot prevail
HROn A suppression oo uiess he demonstrates that the challenged police conducy viplared
his owar, personal privacy interests " |3 (ciling Millaer, sigpra).” " [Blecause |(he delepdant] did
nar estahlish thay s persunal privacy rights were violared. he capnot prevail m bis anenipr to
suppress the contraband Tound by the police m this pase.” 1.

The Superior Court has held similandy in ¢ircarastances comonrabie 1o bath Pawel/ and
he ansanl vast. I Burgon, the dedendant wak the driver and sale pecupant of & velitcle i
pabive viticers pulled over for @ motor velicie vinlation. See Burton, 973 A 20 428, 434, The

aetendant provided personal identiication but e could not produse a dnver's lizense, inserangs
* The Supremve Courd's decision (o Milimer 15 instructive as well Tn Millaer, padice officers
arrived jo a0 dnmarked vehicle at @ focation where gunshots had been fired  See Millner. 383 Pa.
27242 Acoording w the ofticers, they arrived on the suene and obiserved the defendant
“placing & large htnd gun into the back of [a] Cadilize ... thraugh the rear driver's side window.”
4 The officers exited their vehizle, pulied out their badges, sporoached (he defendan and hiy
companion, snd identified themsaives as police officers. 4. When the arficers ideniified
themsetves, the defendint's aedomplice threw a cledr plastic bag o he ground. 14 The officers
sumsenuerait “condieted 3 safety pai down” and recavered cocuine rrom boh the defendunt and
miz accomnnlive Id Aber the hwe men weie handeuffed. ne of the officers retrieved the
bandeun trom the Cadilac's backsear 1d, ar 243,

The defendunt was charged with possession of drogs and 4 Areerm. He filed 4 motion to
suppress physical evidence arguing thut the police required @ warsant i search the Cadillac for
the firearm. The wial caun granted the suppression motion and the Supenior Courtaffimed 14
at 44-2360 The Conunonwealil appealed tu the Supremue Court, which reversed the suppression
sraer, The Supreme Cour noted. “alitough the fxcts were shurply disputed at the suppression
hewring concerning the stop and search of {the defendant’s] parson, the relevant faers were
smlisnated poncerming cental aspects of the police seyzure of the firearm. | e, it was undisputed
thar v firearny was selzed fom the Cadillae. not from fthe defendant’s] person, and no evidence
was forwarded fo suggest thar [1he defendant] hiad a ceasonable expeclaiion of privacy in e
Cagitlae " 1d at 247 The defendanr “oifered no evidenve o demonstrate & persong) privaey
inrerest i1 ihe vehicle, the search of which formed the basis fue his claim that the firearm snould
pe excluded " Id a1 257 The defendant "produeed no evidence thal he vwned the vehucle, nor
did he produce evidence which remonely suggested that ke had any ofher connection 1o the
veliicte which could farm the basts fov so much as 2 subjective capeciation of privagy " [d

[ Hus, the Gour hzld that the defendans "failed to establish o subjective expectation f privacy in
(s partwewlar vehiele, mush less one that sociery would deoep! as reasonable, such that the
vatrrantless police entry impiicated his owar personal prissey interests” 1d, o 23R
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iformiun orthe Vehwole's registeation  §d. A comiputer cheek revesled that the gefendant had
an aaive aresy warrant apd was oeiher a licensed driver wor the vehicle's pwner. &, The
atheers arresteyd the defendant on hus outstanding warran and culisd the parking authonty su this
the vehicle conld be jowed  1d  While eonducting an inventory seurch ore of the oiticens
ubserved and "ehecked"” a jacket located in the velicles runk. I Inside the slesve of the yuckes
way & hasepall cap, m which otficers discovered a brown paper bag flled with 179 smaller hags
bl eacdine 1.

[he defendant bronght & motion 1o suppress fae cocaine, 14 ai 434457, The wual eoun
deyued te motien and the Supsror Cour afMiered. holding thar the detendant tailed @
dgmonsirate @ privaey interest in the vehuele [ The defendunt did aor own the veluele and

otfered neevidence n explam His conneston to the vebicle or fis Cotngaiion (o the registered
sawner uf the veniste " 1, [Hus, the defendant ‘faded 10 demonstrate that fie ligd & réasonabiy
dogtiizahle expectaion of prvacy ine vehlole that he did oor ovwiy Thn was ot régstered 1a hiny,
and for wiich he has not shown autherity 10 upesate " Id, (crophasis supplied)

Ly Vieldowods, the detondaar was pulled over for a moter velucie vinlgnan and hie could
tok produee o valid driver's license or proot v insaranes tor the veliele, Which was tot
reistered o mim. See Maldonado, 14 A 34907, M9 [ecause the defendant bad "three
sisanding scotflaw warrants, " the officer "placed [him] inta Yis syuad gar whole he decidsd
whether Lo grvest [him] o glve Lin o subpoegs for a court date " 12, While waiting 1or & tew
sk i impound the vehisls, the affiver conducred an inventory seerch and discoversd Gacones
and & fireann 1d Une detendam fled o motion 10 suppress buil the drugs and the firearm,

e

whieh the teal coun granted I ar S0 The Superier Clair reversed qn sppeal hoiding that the

defendai “faled (o estabjistian expectatign of privacy in tie vehicie he was dnving. which he
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Qi gt awn, That was not registersd (o Him, and for winch he bas not shown authonty @
pperate, 1d. & 91 1-912 (guotmy Buron, suptii)

b Crug, police officers received B radio disosich w be o the loekons for an armed mile
wperaiirg “a older model green. small vebicle," See Lrug 27 8.3d 1247, 12981249, The
putice pulled the detenddir over hecause e wes driving 2 vahicle matediag ihe radlo descnption
4 The vehicle el no license plate und the detengant could noy produce s reglsiraiion ar any
procun insurance, Tl The defendant also guve several false names and Jates of bith, but the
palice evensually deternuned his nlenity and discovered that be had i outsfanding varrant. Id
The pehice impounded e veliiele, and while condueing an isventory seargly, one of the officers
disaorvered a lirearm Ll

Fhe defendant trough a motnn 1@ ssppress te firearms, which the rial oen denied,

Mhe Supenar Court affismed the gl court's order, holding that the defenaant "cannol
suevesstully challenge the search of the vehivle because Tw has faled W demansteate any privacy
migpesy m the efpole " 1d. ar 12311237, The defendani “presenied no evidence that iz owned
e veliicle, that o was registered i R3S aamie. or 1hat e was using o wirh the permassiun of the
redistercd owner, Id Phus, the detendant "had mo cogrrzalile expeaiation of prnvacy. antd
couhd] ot chalienge the search ' Id

In this case, Apop=llant Tailed to show gny expetation of privacy o tie backseal of the
vetnele which he did net own. wihich he was not operating, which was nof registered 1o bim. and

for avlich he had mot shewn any apthonization W ueenpy. Sge Fowell, Miliner, Burton,

Malganado, ez, sypra,  Appellant presented ne evidence of whe owied the wefiigle ne
svidenes thgt his ageemplice was authionzed 10 operate the veridde v evidenee thw Appétlan

even knew the vehicle's owner, and no evidence that the adentitied owner gratied Appellans

¥
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mermiission (oooesupy the veliele, Thus. Appellant failed io estahlish &0 expecimion of privae)
(o am e deposifed uy the venile -- particelacdy any wem laft on tne rear, driver's side
passenger seaf — snd ks molion to suppress was mentless.  Beoause hia prior counsel canno! be
deernzd ineflective for fallmg (o raise 4 meritless argument, Appellany's PCR A Petition was
orapeely disirassed,

Lpallant also fails 1w &avisry e “prejudice” proug of bis meifetiveness clam
Regarding prejudice, 11 must be demonstraed tial b for the set oz omisswon 106 quesunn, the
antcome ol the proceadings would have been Differenr ™ See Commonwedltn v Hammond. 453
AL 344, 559 tPe, Supier. 20083 (ervdrions omatted . [ this vase, even it Appellani had a
regxohnbie exXpectation of privacy w the Hoodie sid wallet seized o thie vetucle's hackseat,
Appeliant cannot asrablish prejudive by counsel's futhire o raise he suppression 1sseg on diveat
appeal The wallel wus ome of several stolen Tlemy that the oHfieers seized [rom the vehicle or
Appeliant's person, dnd these several ether items, swiugh Weee leguimarely serred. amply
sstablished Appetlant's guilt

| A Javrime o police officer lus “ressanable suspicon’ o helicve & vialaton of the Motor
\etigle Code is peowrring o Gas vecuered. the officer may rmtare s investigatory vehicle ssop,”
see Lorprtonwesith v Mack, 953 A 24 587, 389 (Pa, Super 200%)  “Intidem to this stop., an
offieer nisy check the valiele’s registrdnon, e draver s license and obiiy ani Information
pepessany T enfirte provisians of the moter veniele code — 14, "additionally . pajice ma)
request both drovers and thew passengers 1o alight fromi & [Bwiully stopped Sur us & muder of
aght " 1d “Allowing polive oflicers to contral all mavemen) i a ralfic enconmier 18

remsongble And Jusificd siep Wwwards prowoting thefy satety 14
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Semdeant Cule pulled tver the velnole fonr L raffic wolznen. While removing Appeilant
o e Velicie pusstiant (o a vabd waffic stop. Onfiper Corrado observed o gun beéncath his sea
(e wtfieers then secursd Anpeltant i andontls awud Officer Cormmado ssked whether he
poasessed @ heense 1o wamy e Hreaes. Appellint replied "o’ and staed tiar the g belonged
W0 bits brother, (N T 2019000, p. 693 Appellanttfierefore was aresteyd for prssessing a firearm
wirhiout ¢ lieense Seg |8 Pa C 5 48 6106 and 6108

Srwhdent to a luwful arrest, palice offieers may copduet # warrantiess sedreh of the
persun anpested and the srea within that peeson's bapediate cortrod an under W remove an}
seapuns that might be used 1o faclinate escape or resist arvest, and 10 prevent desirueiion of

evidence ” Commanwealth v Bess, 187 A T4 1212, 1214 119781 Commonwealth v Walker,

ML AZE F145, LEAR (Pa Super 19854 "The wanrantiess sonrel acts (o prodect (he arresing
Wifler o weapons the dresiee Ay havie pcess (o, and prevents the desauctinn o
vomeealmient of evidence™)  Atter recovenng the firewm end sechring Appellant urhandeutts,
the otficers could search Anpellant ineident w hisusrest. Sec Bess, Walker. sapriv. Alihaugh
Appellgnt was not epmpleg)y searched unt!! after the conpldinants Weotuied nm as the
mdividua! whe robbed them, Uficer Corrade ultinaiely regoverea Mrs. Stevens” Identificaton
gl credit cerd trom Appellant’s puckel  These vems af evrdéice - wivich girectly linked
Apped lant 1o the robburnias — wers recovered duning 2 seach incident 1o Appebiant's lewfinl aresi,
2itd not durpg & vehiele seaich,

The offivers abso recovered seversl of the cumplaipants befongings o the Bour bepeath
e s 2haele' s ot passenges sear. wnciuding the complatnans credi 2uds coll phenes, and &
samcrg, W lhen a policerun hos made o @il sestodial serest of the nocupapt 2 an

Juigrakale. he may. as & costemporaneons ncident of that srest. search the passenger
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omparpen uf thal auiomobiie ” See Commenwealth v Heney, 317 A.2d 559, 561-362 {F'a.

Supsr 986 citations omatted nere), Commonwealtin v Mickell, 598 A 2d 103, LOON (Pa

Super 1991 Thus, the officers praperly regoversd these tobbery proceeds as well, @) of which
linsed Appellant to iihe enmes for whuch he was convierea,

Accordingly . even U Appellant bud o reasonable ¢xpeciation of privacy in the fioodie and
walizt teft on the vehicle's rear, driver's side seat twhich he did no). he sasfered no prejudios hy
s vonmgsel's purported fallure ko ehallenge on uppeal this Court s refusa! o suppress such
2Videnge  In aadinen o the waller. tie police lawfully recovered 2 number of the compiamans
nelonmimas vi Appellant's person and i the vicimty of the gun. Al of these agditional tems of
svidence (nculpared Appellant in the rehberies.  Thus, appellate counsel's purported sror could
ot fave preudiced the outcome ot Appellant's appeal. gs there was 3 wedlth of untainied
ey ideme, besides the wallew. eswanlishing Appellant's gult

2. Whether sral counsel rendered ineffective sssisiunce by "Fajliag 1o file and
litigate 4 post-sentence mation in rhe nature of w monon fbr reconsderation of septence.”

Apoeitant claims ther his tnal counsel rendered ineltective assistance by tailing o tile
podt-setEnee monens argiung thut Ris sentenve was 'unreasonable and sxeessive ' Appellant's
claim is (rivolous.

“Sentenging b a natter vested in the sound diseretion of thie sentetwimg judgs and @
senrence @i H pot be disturbed on appeal absent w mantlest abuse of discretion " See

Commonweunlih © Shupaes, 893 A2 1270, 1275 84 super 2006 (citations oimiited hers)

YA abuse of disereiion 5 not shown merely by an error i judummem. Rather, the appeilant
st exsahlish, by referenee 1o the recond, that the sentenming court ignared or misapplied the

fuwe . exereised s judgment for reasons of partialine. prejudice. buas of 8 will, e arrived ai a
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mamfesily urensonable aecisiwan,” 1d “Wher imposing @ Seitence, the szalencig court must
comiitler the factors set Ul in 42 Pa, CS.A, $9721 (b, tiat 18, thy protection of the pubbc,
craviy of sffense in melation by upaer on vielm st communln, and cehebilitatve peeds of the
fefendant,. " . "Funhermore, o ozl court hag wade diseretton in semienmug and vas, on the
dppToprate regurd And for the gprropriate r2asons, consdsr any legdl faelor b IMPOSHE &
seAtence wy tie aggravated rnge " 14,

“When amposing a sentence, the sentencing cour 15 required 1 consider e sentenee
mbges 2t forth 1 the Sentencing Guapdelmes. bur i 13 aal sound by the Sentenuing Guideliney
Qe Commonweslth 5. Sheller, 901 4 2a 187, 190 (Pa, Super 2008, Tt 15 wedl estubbished (nas
ihe Samznoing Uuidelines are purcly advisory in nawre.” [d cgeonmg Commonwesith v
Yubasz 922 AZd 1014 PES (P 2007 Comutionwealth v Walls, 926 A 2d 937, 565 iPa
20078 T The gundelines have no binding wUeey, create do presuaplon i sentencing, and do not
predotiinale over aligr Sentencing thatons - they fre adviary swidsposis that are veivable, o
provede an essenflal starting pout, 2nd that must be respeeted apd considerad: they recommenil
fosvenar, sather (han require & panicular sentence”). " The coun maay Javwee fiom the
reoenmanded gudetines: they e mepedy one fetor ameig many thar the eaurr mus consider m
Lonusing d seepce U See Sheller, 901 A 24 187 190 A court siay denar from the wuddeiinss
' pevessany . o fashion & venrence Which takes o sccouni Whe prategtiog o ibe publc, i
rahabitinative needs of the JelEnaant wid the pravity of the paricular oftense a5 (| relates to Lhe
iy on the TS OF tie seetn e the commmuniny.” I Leitstions omitied nere). "When 4 coust
Shouses fo depart from Ui aiidalives However, aonust denfonstiate on the tzcord, 48 a prsper

sting polay, S| awaicness of the sshtenowe vudehnes * Id.  "Further. the court mus

4
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pilvide @ cOntenipOYaleous Whtien slaienient Of (he reasen or rensions 16y the devaation from the
sundedigs " 1d

"When reviewing u senfenive nwslge of the muidglioe range, e essential quesion s
whaihier the senrenice tmnpided was reasonabie ¥ Sge Sheller, 961 A.2d LRT, 100 "An yppellate
caurt musi vagate and rearnd a case where 0 nds i the senteneing cowt sentenced oarside
the sentencing guidelines and the senwenee was unrsasonsble 14 (eltanons woitted horel. 'In
Ry 4 rsasopsbisness dererminanen. a cowen should consder fmte factars, (1) The nature and
sesumatances ol the offense and the hisiory and characteristies of the defeadont|, ] (2) The
apmortimy of fhe seniensing court 10 obsens the detendant, including anv presemanee
evastganonls] 131 Phe fndings upon wisich the senienee was hused]; and | (4) The guidelnes
pramiedied by the commissipn.” d

Appeliam was convicted o7 thiree (3) tannts of Robbery, three (31 counts of Thedt by
Uniawril Taking, theee {31 counis of Receiviag Salen Property. gree (2) counts of Simple
assault throe (3) counis of Reeklessly Budangering Anotier Person, ane (11 count of vivlaing
A Pa T8 g alus eme (| count of violating 18 Pa C.5 ¢ B10R, and ane (1 eount ot
Possessing an lastrument of 0 Unme (N 1, 32410, pp. 22-25;

Al e v of seatepcing. Appelant s prior recard seope wak a "'S" and Ris nifense gravity
sware was o TN Eaeh of Appellan’s sobbery convictions carried 1 makimum sentence ¢f 20
vears mcasceration.  Mhe senlenting guideline range for eael subnery conyictiun was 78-90)
months” Meancardtnam, ples oF mioes 12 mienths (NCL, 3 2370, gp 2-51 Appellant was
eptitled Loty olpme discour” for his multiple enmes. and he could hayve been semenced 1
catyecurove wirs Of i caeralion for eacl igdividugl coBbery  See Unmniamaveailn &

\nderson, 538 Pa. $74. 570580 | 1994

=
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Thos Court semtenced Appellant 1o.a wotal of 10-20 vears incareeration for his thees
raboers conviviions  Hatlier than senreneing Appellant ) conseeutive mrms. this Couwr zimwed
(enency by dilowang Appallant to serve fws lenms of Incarcesyion concurrently A noted in the
Cammonweslih's motion w disroiss, “ihjad the Court impased anly Wie bottom standard zange of
he dudaiines g 1ts lamu sentence---tuy orgered the iiree rohbary semtences 1w n
constetively 1o erth other, 23 Was Within us digerenon---detendam woidd gow be facing 2
(Nt serm of incarceriiion of mnoteen and oneshal! veurs, instedd Of e years | (S
Cammonwsalthy s molion Wodismss

Dasides thirge 13) connts of rabibery. Agpellant was convicied uf several other enimes (hit
carned shostmnbal fprms of fresreerston as sentencing altematives. With respect fo theke erimes
-r e sarrying a fuvarm without g license. simple assault. recklesdly endangermg anothey
petsori. and passessing an yasmiment of » erime - dus Court gain showed lemency by
seniensing Appellant wrosly probaiin O lnposing ae sentence atall (N T 32410, pp 23-
230 For mesanee, although Appeliant’s conviction under 18 Pa €. 58 § o108 tarmied & guideline
range o1 48 10 60 months' iIncarceration, plus or mines 12 awnths. tis Cow? impased mo penalty
on et eharge. ¢d,s Tins Cotgr also imposed ne genalty on Appellant's conviction of
Tussessing an Inrument of a Cnme (d.),

fwtheomore. the recond reflects that tus Cean wok all aevount af Appelian's
desnicable conduct. along with jas already depiotable crminul sty (which ineinded | 1 arests

wmd % convicnonst” This Colirt ordered and reviewsd a presentence repunt » mental healih

i bears salling thet Appatlant came from Detavare 1o Philadeipiua seial) w roh people s
Lunpiam - for ao other parpese,  That Appellant was shie 1o tol and tevrorice aaly oot 34
VIt vas dite to the proyidental fact that he observed 100 many police officers m arcas where
e syupht additional prey. (N T, 21710, pp. 99-1021. Mis vonscience, or lack thereof was no
impedunent Moseoyver, Appellant’s conduet was exacerbatad by the tact thay he execied his

i
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=Lalgunion, heard the fesiumony of Appellant’s pastor and foak oo zecaun) all elevan!
urEideraiions — including the facr thar Appellant terronzzd his Vielms g placed theny in “fear
0 dean " In hight of bis crimes. Appeilants sentenve was lepent rather than excessive, and
Appethait s repugnant eriminal recond belies ang norion thar s vondact in s case wWis an
averraion. T, 52410 pp 21270
Lonsidenng the relaiive lemity of bissentence. Appellent'’s claum thyt tnal cuunss) was

mefiective U fabing 1o argbie thar fus sentenee was “excessive” 1s favalons. and Appellants
FORA Petinan was properly dismissed.
CONCLLSTON

ror the reasons sey lurth w the oregoing Opmion, e Court 5 Opder disnissing

Sopatlant's PFCRA Perition should be affirmed

AY THE COURT.

SUSAN | ;.cmuw; T

Ciimes by poining 8 loaded gun a fus vietms. thus deliberstely credting & situanon thar was
iraught with physwal danger

|7



