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Appellant, James Copeland, appeals pro se from the order denying his

petition filed under the Post-Conviction Relief Act ("PCRA"), 42 Pa.C.S. §§

9541-9546. We affirm.

In a prior appeal, we summarized the procedural background of this

case as follows:

Appellant’s first jury trial occurred in 2000, but that jury was
unable to reach a verdict. His second trial was held in 2002, and
that jury found Appellant guilty of two counts of first degree
murder and one count of carrying a firearm without a license. In
2006, however, this Court vacated Appellant’s sentence and
reversed his convictions due to an erroneous jury instruction on
alibi.  Appellant was then tried for a third time in 2011.
Following his third trial, the subject of the instant appeal,
Appellant was again convicted of two counts of first degree
murder and one count of carrying a firearm without a license.

* Retired Senior Judge assigned to the Superior Court.
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The trial court sentenced Appellant to two consecutive life terms

of imprisonment and no further penalty for the firearm

conviction.
Commonwealth v. Copeland, 81 A.3d 75 (Pa. Super. 2013) (unpublished
memorandum at 1). This Court affirmed Appellant’s judgment of sentence.
Id. Appellant sought relief with the Pennsylvania Supreme Court, but his
petition for allowance of appeal was denied on December 18, 2013.
Commonwealth v. Copeland, 82 A.3d 1053 (Pa. 2013).

On April 22, 2014, Appellant filed the underlying PCRA petition pro se.?
The PCRA court appointed counsel on January 15, 2015. Counsel filed a
Turner/Finley’ no-merit letter on June 5, 2015, along with a motion to
withdraw as counsel. On July 20, 2015, Appellant filed a pro se
“Opposition/Response to Finley Letter”; on September 10, 2015, Appellant
filed a pro se amended PCRA petition. On September 16, 2015, the PCRA
Court issued notice of its intent to dismiss Appellant’s petition pursuant to
Pa.R.Crim.P. 907. On September 26, 2015, Appellant filed a pro se

response, amended PCRA petition, and "“Objection to Counsel’s Finley

Letter.” Appellant’s counsel filed a response to Appellant’s pro se amended

1 Appellant’s petition was timely because it was filed within a year of his
sentence becoming final. See 42 Pa.C.S. § 9545(b). Appellant’s sentence
became final on March 18, 2014, when the 90-day period for filing a writ of
certiorari with the United States Supreme Court expired. See U.S. Sup. Ct.
R. 13. Therefore, Appellant had until March 18, 2015 to file a timely PCRA
petition.

> Commonwealth v. Turner, 544 A.2d 927 (Pa. 1988); Finley v.
Pennsylvania, 550 A.2d 213 (1987) (en banc).
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PCRA petition on November 6, 2015. On November 19, 2015, the PCRA
court filed another notice of intent to dismiss Appellant’s petition pursuant to
Pa.R.Crim.P. 907. On November 30, 2015, Appellant filed a pro se
“Objection and Counterstatement to the Court’s Notice of Intent to Dismiss
Pursuant to Pennsylvania Rules of Criminal Procedure 907 with an
Addendum to Amend, Raise and Incorporate Prejudice and Cumulative Error
into Original PCRA.” On December 18, 2015, the PCRA court dismissed
Appellant’s PCRA petition and granted counsel’s motion to withdraw.
Appellant, acting pro se, filed this timely appeal.
Appellant presents four claims of trial counsel’s ineffectiveness:

1. Appellant was denied effective assistance of counsel, as
guaranteed under the U.S. and Pennsylvania Constitutions,
when trial counsel failed to object after the trial judge was
substituted before a verdict was recorded; thus violating
Pa.R.Crim.P. 601, Presence of Judge, law of case doctrine,
and the coordinate jurisdiction rule.

2. Appellant was denied effective assistance of counsel, as
guaranteed under the U.S. and Pennsylvania Constitutions,
when trial counsel failed to object to inadmissible testimonial
hearsay in the form of autopsy reports testified to by the
Commonwealth’s medical examiner, inadmissible fabricated
ballistics evidence, and the testimony of Dereck Cary who was
incarcerated at the time of the events he testified about,
therefore he could not have withessed the events he states he
Saw.

3. Appellant was denied effective assistance of counsel, as
guaranteed under the U.S. and Pennsylvania Constitutions,
when trial counsel failed to object after the trial judge
neglected to instruct the jurors about the use of a written
charge, in violation of Pa.R.Crim.P. 646, Materials Permitted
in Possession of Jurors.
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4. Appellant was denied effective assistance of counsel, as
guaranteed under the U.S. and Pennsylvania Constitutions,
when trial counsel erred in advising [A]ppellant not to take
the stand.

Appellant’s Brief at 3-4.

In reviewing the propriety of the PCRA court’s order denying Appellant
relief, we are limited to ascertaining whether the evidence supports the
determination of the PCRA court and whether the ruling is free of legal error.
Commonwealth v. Payne, 794 A.2d 902, 905 (Pa. Super. 2002), appeal
denied, 808 A.2d 571 (Pa. 2002). We defer to the findings of the PCRA
court, which will not be disturbed unless they have no support in the
certified record. Id. In addition, to be entitled to relief under the PCRA,
Appellant must plead and prove by a preponderance of the evidence that the
conviction or sentence arose from one or more of the errors enumerated in
Section 9543(a)(2) of the PCRA. One such error is “[i]neffective assistance
of counsel which, in the circumstances of the particular case, so undermined
the truth-determining process that no reliable adjudication of guilt or
innocence could have taken place.” 42 Pa.C.S. § 9543(a)(2)(ii).

Instantly, all four of Appellant’s issues challenge the effectiveness of
trial counsel. The law presumes trial counsel has rendered effective
assistance. Commonwealth v. Rivera, 10 A.3d 1276, 1279 (Pa. Super.
2010). The burden of demonstrating ineffectiveness rests on Appellant as

the petitioner. Id. To satisfy this burden, the petitioner must plead and

prove that: (1) the underlying claim is of arguable merit; (2) counsel lacked

-4 -
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a reasonable basis for taking the actions that are claimed to have been
ineffective; and (3) the ineffectiveness of counsel caused petitioner
prejudice. See Commonwealth v. Pierce, 527 A.2d 973, 975 (Pa. 1987).
To demonstrate prejudice, the petitioner must show that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Commonwealth v.
King, 57 A.3d 607, 613 (Pa. 2012) (quotation marks and citation omitted).
If a petitioner fails to prove by a preponderance of the evidence any of the
Pierce prongs, the court need not address the remaining prongs.
Commonwealth v. Fitzgerald, 979 A.2d 908, 911 (Pa. Super. 2009),
appeal denied, 990 A.2d 727 (Pa. 2010). Where the underlying claim is
meritless, “the derivative claim of ineffective assistance of counsel for failing
to object has no arguable merit.” Commonwealth v. Spotz, 47 A.3d 63,
122 (Pa. 2012). "“[C]ounsel cannot be considered ineffective for failing to
pursue a meritless claim.” Commonwealth v. Lopez, 739 A.2d 485, 495
(Pa. 1999), cert. denied, 530 U.S. 1206 (2000).

Consistent with the foregoing legal authority, we have reviewed the
record and conclude that Appellant’s claims of trial counsel ineffectiveness
do not warrant relief. The Honorable Steven R. Geroff, sitting as the PCRA
court, has ably addressed Appellant’s four claims, referencing prevailing
statutory and case law, as well as the evidence presented at trial. The PCRA

court explained: (1) although substitution of the trial judge during jury

-5-
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deliberations occurred in violation of Pa.R.Crim.P. 601, Appellant was not
prejudiced®; (2) there is no arguable merit to Appellant’s claims regarding
the admission of testimony from Dr. Gulino, the Chief Medical Examiner for
the City and County of Philadelphia, the ballistics evidence from Detective
John Finor, and previously recorded testimony of Derrick Cary; (3) Appellant
was not prejudiced by trial counsel’s failure to object when the trial court did
not follow Pa.R.Crim.P. 646 and instruct the jurors about materials they
were permitted to possess; and (4) trial counsel had a reasonable basis for
advising Appellant not to testify on his own behalf due to impeachment

concerns, and Appellant was not prejudiced by his failure to testify because

3 This is the first issue presented in Appellant’s brief, yet he did not raise it
until he filed his pro se amended PCRA petition on September 10, 2015. In
response to the filing, PCRA counsel noted, “petitioner is not entitled to
review of this claim because he did not seek or obtain permission to file an
amended petition. See Pa.R.Crim.P. 905; Commonwealth v. Rykard, 55
A.3d 1177, 1192 (Pa. Super. 2012).” PCRA Counsel’s Response, 11/6/15, at
1, n1. PCRA counsel also stated:

Although it is clear that [Rule 601] was violated .
[Appellant] is not entitled to any relief because he did not and
cannot prove that it is likely that a different verdict would have
resulted had trial counsel proffered an objection. . . . Because
the jury was given information it earlier had been exposed to
[the jury was provided with portions of two witnesses’ police
statements that previously had been introduced into evidence],
no prejudice occurred. This is especially so because [Appellant]
has not shown that the jury was unduly influenced by the
statements and the Superior Court noted in its opinion affirming
the judgment of sentence [that] the evidence was more than
sufficient to support the verdict.

Id. at 2.
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his alibi evidence was presented through another witness. Accordingly, we
adopt the PCRA court’s opinion in affirming the order denying Appellant
post-conviction relief. The parties are instructed to attach a copy of the
June 21, 2016 opinion to any future filings.

Order affirmed.

Judgment Entered.

Joseph D. Seletyn, Est
Prothonotary

Date: 8/16/2017
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OPINION

Petitioner, James Colﬁeland, has filed an appeal of this court’s order dénying His
amended petition pursuant to the Pos;t Con\-zicﬁon'Relief Act, 42 Pa.C.S. §9541 et seq.:" .
'L PROCEDURAL HISTORY | P
| Petitjoner was tried for thq first time; from October 17 to November 3','"2(&00; o
' before Judge Pamela Pryor D rnbe;'thle jury was unable to reach a verdict. Petitioner was
retried on October 3-16,/2002, before Judge Dembe and a capital jury, He was found
guilty of two counts of first-degree murder and one count of carrying a firearm vii'itholut a

license. After the jury was unable to reach a consensus a5 to a sentence during the



penalty phase, Judge Dembe imposed two consecutive sentences of life imprisonment

without parole on the rurder convictions. Petitioner also received a sentence of two and

. one-half (2%) to five (5) years of imprisonment on the carrying-a-firearm-without-a-

Yicense charge.

On October 30, 2002, Petitioner filed a timely notice of appeal with the Superior

Court, Peﬁtidner’s judgment.of sentence wag affirmed by the Superior Coutt on March -

11,2004,

On March 2, 2005, Petitioner filed a Post Conviction Relief Act Petition, which -
was denied on April 10, 2006. On April 28, 2006, Petitioner filed an appedl; and on May
15, 2007, ﬁ%@..}???%isﬂ.‘{?éli%...ﬁ!lPEfiQr.. Court reversed the judgment of sentence and . '’

remanded the case to the trial court for a new trial based on a flawed jury alibi

instruction. On May 29, 2007, the Commonwealth filed & petition for allowance of

appeal with the Pennsylvania Supreme Court; the petition was denied of October 4,

2007.

On September 29, 2011 aﬁer a Jury tnal (Pctmoner s third) before Judge Caroling .~ «

Engel Termn Petmoner was found gmlty of two counts of first-degree muider and oné

- count of carrying a firearm without a license.. On November 17, 2011_ “Patitioner-was T -

sentenced to two consecutwe se.ntences of life imprisonment mthout parole on tﬁe two

ﬁrst-degr::e murdcr conthmns No further pcnalty WS unposed on - the ﬁrcarms-

conviction, At tmal Peutxoner was represented by Patricia McKinney, Esquxre and-Paul

! The Commonwealth established at trial that Petitioner shot and killed the victims, Osborn Still and Jaymis -

Jackson, on December 30, 1997, The' Comanwealth 'S case was centered, inter alia, on the testimony of
witness Itiel Jones, who testified at the prior trial that victim Jackson made a dying dectaratmn in the form

of an affirmative nod when Jenes asked him whather- Petitioner had shothim, Witness Jones’ Was declared X

unavailable for Petitioner's third trial; his testimony was read into the record.
5



George, Esquire.

Petitioner filed a timci}'r notice of appeal, and on July 3, 2013, the Superiﬁr Court -
affirmed. Petitioner’s petition for allowance of appeal was denied by our Supireme Court

on December 18,2013, Onappeal, Petitioner was represented by John Belli, Esquire..

Petmoncr filed a t(mely PCRA petmon on Apnl 22, 2014, asserting ineffective

assistance of Ins tnal counsel.

On January' 15, 2015, James Lammendola, Esquire, was appdinted to fepresent.

‘Petitiorier, On June 5, 2015, Attorney Lammiedola-filed a Finley (“No Merit”) letter.?

2 In Commonwealth v, Finley, 379 Pa. Super. 390, 350 A2d 213 (1988), our Superlor Court -

" " provided thé following guidance:

[The “independent review” necessnw to assure a withdrawal request by PCHA caunsel requlre[s]
proof of:

i)y A‘*no~-merit™ letter by PCHA counse! detailing the nature and extent of his review;

2) The “né merit® letter by PCHA counsel listing each issue the petitloner wighed to have
reviewed;

3) The PCHA counsel’s “explanation,” in the “no-ment” letter, of why the petitioner’s issues
“were meriiless; -

4) The PCHA court'conducting its own mdependeﬁt review ofthe record; and

5) The PCHA court agreeing with counsel that the petition was meritless.

Jdd. et 215,

See also Commonwedith v. Tirner, 518 Pa, 491, 495, 544 A2d927 (1988) (*“When, in- th& exetcise 6f his -

+ proféssional judgment, counsel determines that the- jssues raised under the PCHA are m&ltress. and When . -
the PCHA court concurs; counsel will be permitted to w1thdraw and the petitionsr may procee& pro se, oo
by privately retamed counsel, or not at all”), . - , ‘ . I

In Cmnmonw:aalth v.. Friend, 2006 PA Supsr 70, "I 8, 896 A.2d 607 (2006) abrogated by  * -

" Commonwealth v. Pitts, 603 Pa, 1,981 A.2d 875 (2009), our Superior Court prov:ded furthet instructionon

the “conditions precedent to an order-of court which terminates the representauon of PCRA coimast, -

1) Aspar of an application to wlthdraw as counsel, PCRA counsel must atiach to the appheatlon -

a “no-merit” letter,

2) PCRA coimsel must, in the “no-merit” letter, list each claim the petitioner wishes. to have
reviewed, and detail the nature and extent of counsel's review of the merits of each of those

¢laims,

3) PCRA counsel must get forth in the “no-merit” letter an. explanation of why the petitioner's
issues are meritless,

4) PCRA counsel must contemporaneouslly'forﬁard to the petitioner a copy of the application to
withdraw, which-must include (i) a copy of both the “no-merit” letter, and (ii) a statoment ™ ~

3



Also on June 5, 2015, Attorney Lammendola filed a Motion to Withdraw as Counsel for
the Petitioner. . |

| On Septc;nbe‘r 10, 2015, Petitioner filed a “-Pf;a Se Amendment to Post Conviction
Relief Act (PCRA)” On Noyerﬁber- 1_5, 2015, Attorney Lammendola filed a resporise fo
Petitioner’s Pro Se Arr;endmeﬁt._ .O;thov.ember 30 2-015., Petition;ar filed an “Objcction ’
and Counte;sf_atement to the Courts [sic] Notice of Intent to DismiSs | Pursuant to -

Pennsylvania Rules of Criminal Procedure 907 with an Addéndurm to Amend, Raise and .-

“Incorporate Prejudice and Cumulative Error into Original PCRA.”

On December 18, 2015, following a review of the pleadings, record, evidence and -

argument of counsel, Petitioner’s Petition for Post Conviction Relief was dismiigsed for

lack of merit? On Decem‘f;e:: 31, 2015, Petitioner timely filed a pro se Notice of Appeal. - =~ -~

N. STANDARD OF REVIEW
Timeliness Lo
The Post Conviction Relief Act requires that a post-conviction petition be filed

within one year of the d_é_;e the judgment becomes final. A judgment becomes final at the

" .. tonclusion .of direct review; including - tinde to seek discretionary review before -the. . . - .-

PRRETT P

+ adlvising the PCRA petitioner that, in-the event the ttial court grants the application of counsel
to-withdraw, the petitioner-has the right to proceed pro se or with the assistance of privately . -
- wetained counsel; . .. . SRR ST

5) - the court st pbnduc‘t_ its own independent review- of the record in the light of the BCRA
petition and the issues set forth therein, as well as of the costents of the petition of PCRA
counsel to withdraw; and :

6) the court must agree with counsel that the petition is meritless,
Id at 615,

3 The dismissal ocourred more. than twenty days afier Petitioner was served with notice of the forthcoming -
dismissal of his PCRA petition.. Pa. R. Crim, P, 907, _ ) .



Pennsylvania Supreme Cowrt and the United States Supreme Court. . The one-year ‘
. limitation is exempted if a petitioner bases his claim upon governmental interference with.
the appellate process; exculpatory evidence, which was previously unknown-to the
petitioner and could not have been ascertained by the exetcise of due diligerice; of a
constitutional right recognized afier the one-year limitation, if that constitutional right is
"held to apply retroactively. Any petition invoking an exception to the one<year limitation
must be-filed within sixty days of the date the claim could be presented. -42 Pa.C.8. §
9545 (b). |
The Pennsylvania Supreme Court. has ruled that Pennsylvania courts have no
jurisdictioh. to hear untimely Post Conviction Relief Act petitions. Commonwealth v, -
"""HaIL‘%S"Pa‘Q*Z‘9-5“-‘7751"A 24 1232, 1234 Q001 -
Th1s court has made clcar that the time limitations pursuant to the
amendments to the PCRA are jurisdictional . . . Jurisdictional time
limits go to a courf’s right or competency to adjudicate a
controversy. These limitations are mandatory and interpreted
literally; thus, a court has no authority to extend filing penods
: except as the stamtc permits.

Commonwealthv, Fahy, 558 Pa. 3 13,.328—2?, 7_37'A.2c1 214,222 (1999), - -

LE e s e gt aRtEEAR g cf S L v

- Where the Post Conviction RelieF Act petition is untimely, a petitioner must plead - co

and prove that a one-year filing exception applies,

' Ineffective Assistance of Counsel -

In determining whether counsel rendered ineffective assistance, the court must’
use a three-pronged test as set forth in Commonwealth v, Plerce, 515 Pa. 153', 158-60; o
527 A2d 973, _97,5-76'(19.87). _C&mmomea!th V. Chmz‘el; 612 Pa. 333, 361,30 A3

1l 1, 1127 (2011). First, the court must ascertain whether the issue underlying the claim



has arguable merit, This requirement is based upon the principle that counsel will rot be -

found ineffective for failing. to pursue.a-fiivolous claim or strategy. ‘Second,  if the

petmoner 8 claim does have- arguable merit, the court must determine whather the course " -

chosen by counsel had some reasonable basis deSIgned to serve the best interest of the-

petmoner Fmally, 1f a review of the record reveals that counsel was ineffective, the .-

.court - must gleterrnme whether the petitioner has dcmunstrated that- counsel’s

ineffectiveness worked to his prejudice. Jd.; Commoniealth v. Stewart, 2013:PA Super -

' 317, 84 A.3d 701, 706-07 (2013) appeal denied, 625 Pa. 664, 93 A.3d 463 (2014);

Commonweaqlth v, Breisch; 719 A.2d 352, 354 (Pa. Super. Ct, 1998); Commonwealth v.

Pendola, 416 Pa, Super. 568, 571, 611 A.2d. 761,763 (1992), appeal dented, 629 A:2d

1378 (Pa.s1993). - “A-failure to satisfy aty prong G Uhe It for Inéffectiveriess will

require rejection of the claim.”. Commonwealrh v, Hudson, 2003 PA Super 104, 17, 820

A.2d 720,726 (2003) (c1tat10n omltted)

_A claun has arguablc merit wherc the factual avennents, if accurate, could

establish cause for relief, ;S‘ee Commonwealtk v, .Ianes, 583 Pa. 130, 876-A.2d 380 385

(2005) (“[I]f a petltloncr raxses allegauons, whlch even if accepted as ‘true, do.not e

estabhsh the underlymg clmm of trial counsel meffectlvencss, ke or she wilt have faﬂed > '-

to cstabhsh the arguable merit prong related to the claim of ... couniels

meffecnveness ”) Whether the “facts fise to the level of arguable rderit’ 13 a legal -

detemmatlon." Commonwe_alth v, Saranchqlg 581 Pa. 490, 866 A.2d 292, 304 n,-14

(2005).

In order to establish prejudice, a petitioner must show that counsel’s*

‘ineffectiveness wes of such magnitude ‘that the verdict essentially would haye been’



differeﬁt absent the ineffective assistance. Commonwealth v. Howard, 538 Pa. 86, 645
- A.2d 1300, 1308 (1994).: See Strickland v, Wéshington, 466 U.S. 668, 104 S.Ct. 2052, 80 -
1L Bd.2d 674 (1984) | |

In the. context of a PCRA claim, petitioner-must not only establish ineffective
assistance of counsel but also- plead and 'pr&ve that counsel’s stewardship so undermined -
“the truth-determining process that no teliable adjudication of guilt or innocence could -
. have taken place.- See 42 Pa,C.8. §9543 (a)(2)(ii); Commonwealth v. Buehl; 540 Pa. 493,
. 658A.2477 1(1995); Commonwealth'. Rowe, 411 Pa. Super: 363, 601 A.2d 833 (1992).

- Counsel is never ineffective for failing to make a frivolous objection or motion.
._Cammonwedlth v. ‘Gi‘q;ﬁf;' 356 Pa. S__u;lmr. 4’1;7, 514 A.2d 1382, 1386 (1986), appédl denied,
A '"'-5'3:1"A:Zd‘-42'8"(1’&:"1,98‘?9;"Gummanweal!h"v.’i)avfsg 313Pa: Super. 335, 459 A:2d "1‘26-7,""“-' T
1271 (1983). éimilarl&,'counsel is‘never jneffactive for failing to raise & frivoloud sue B
in post-verdict motions or on appeal. Commonwealth v. Thuy, 424 Pa. Super. 4_82; 623
A.2d 327, 355 (1993); ccmmonwe&t}a %, Tanner, 410 Pa. Super. 398, 600 A.2d 201, 206
(1991). . L |
The lawl pr;:sumeé that. trial c;.ounsel was effective. C‘Onlzmonwealth V. Quier,l 366 o
'Pa. Super, 275, 531 ‘A.Zci 8, 9 (1987); Commonwealth v. Norris, 305 Pa. Supéé. 206, 451
A24 494,496 (19§2j., ‘Therefore, whei & ciaifn of ineffective assistance of counsel is -
© made, it is the- petitioner’s bﬁ'rdén 10 p.rove such ineﬁ‘ecﬁvcﬁcss; that 5u'rden does ‘not
shift. Commonweelth v. Gréss, 535 Pa. 38, 634 A2 173, 175 (1993), cert. demied, 115~ . -
S,Ct. 109, 136 L.Ed.2d 56 (Pa. 1994); Cornmonwealth v. Mar'ches"ano, 519 Pa. 1, 544 '
A2d 1333, 1335-36 (1988); Commonwealth v, Tavares, 382 Pa. Super. 317, 555 A.2d ™

199, 210 (1989), appeal denied, 571 A.2d 382 (Pa, 1989).



OL DISCUSSION

As a threshold matter, this court finds that Petitioner’s appeal is timely. and that,

therefofe‘, his P.efition may be addressed on the merits.

In his Petition, Petitioner claims that he is eligible for relief based on his trial -

counsel’s ineffective assistance. Petitioner argues that:

ad i N A L "4
. .~

Trial counsel were ineffective for failure to object to the testimony of the

.Commonwealth’s medical examiner on confrontation grounds because he did .

not-perform the autopsies on the victims or prepare the sutopsy reports.

Trial counsel were ineffective for: failure to objéct when the trial court gave
the jury written instructions without explmmng to the juty how 10 use them, in
violation of Pa.R.Crim.P. 646.

Trial counsel were meffechve for faifure to object fo the introduction of
evidence pertsiiiing ‘to the discovery of -.45 caliber ammumtlon at ‘the -
residence where petitioner was arrested.

“Trial - ounsel “were neffective “foi ot~ objéctifig™ o™ the "preséatdfion” of ~ ~~ . =3 .

testimony from a previous trial given by Dereck Cary as he was incarcerated

at the time the events he testified about ocourred and therefore could not havei ’

witnessed the events in question.
Trial counsel were ineffective for advising petitioner against testifying at trial

w1th regard to his alibi defense.”

See Petitloner 8 PCRA Petmon, 04/22/2014 pp. 674

6. Trial counsel were meffectwe for faﬂure to- object to the subsututlon of' the -

- yteal _;udge before a verdict was recorded

Pro Se Amendment to Post Conviction Relief Act, 09/10/2015, p. 2.

‘Upon careful feview of the record and the applicable law, this court concludes

that Pctitioner’s claims- are meritless. No relief'is dt;;.

! Petitioner used letters rather than numbers when listing his claims (which he presented in the fofrin-of
..questions). For the ease of reference, this court has the cla:ms numbered and presented in the f‘orm of

statements

. $For convenience, this court has this claim numbered consecutively (#6). (The claim was raised by
Patitioner separately, in his pro se Amended Petition.) ‘

'8



Tnal c:oﬁgggjl. wé;e ggt meffecmre for faﬂm-e to obigt to the tgsumonx of the': |

Commonwealth’g medical examiner en confrontation grounds. . .

Petitioner claims that his trial counsel were. ineffective for failure to objéat-‘to the

- testimony of the.Cemmonwealth’s Medical Examiner,.Dr Sam Gulino, on cohfrontationt

gmunds because thc Medical Exammer personally did not perform the autops:es ot
prepare autopsy rqports .

Under both the Unlted States and the Pennsylvama Constitutions; thc nght to

confrontatmn guarantees a person accused of a crime the nght “to be co:ﬁronted with the

mtnesses agamst }um * United States Consntuuon, Slxth Amendment; Pennsylvama'

" -Constxtutlon, Arty I §9 Whrlé thie #ight of cross-examination 1safundamentat fight;Fgdg = T

not absolute, Commonwenith 2 Rasser 2016 PA Super 51" (Feb.. 26 2016) (citing -
Delaware V. Van Arsdall, 475.U.8. 673, 679, 106 S. Ct. 1431, 1435, 89 L, Ed, 2d 674
'( 1986)) “Genezally speaking, the Confrontation Clause guarantées an opportumzy for -
effective cross-exammatmn, not cross-exanunatmn that is effective in whatever way, and
to whatevet axtent the dcfense might wish.” Delaware v, Fensterer, 474.U.8, 15, 20
" 106 S Ct. 292_,:294; 88 L..Ed, 2d 15 (1985) (emphasi's in the original). ~ See- also.
Maryland v. .C'raig;‘49‘7,U.S..' 856,‘ 850, 110 8. Ct. 3157, 3166, 1111 L. Ed. 2d 666 (1‘990)l
- (... 8ixth Ameridmeln.t tights must also be interpreted in thé context of the necessities of
trial ﬁnd thg advgrslary process.”),

Under Crawford v. Washmg?on, 541U.S. 36, 124 8. Ct, 1354, 158 L. Bd.2d 177
- - (2004), out-of-court statements whlch Bre tesnmoma} in nature are madmlsmble unless

they were subject to the Confrontanon Clause of the U.S. Const. amend. VI See



 Melindes-Diaz v. Massachusets, 557.U.S. 305, 30506, 129 S. Ct, 2527, 174 L. Bd. 2d
314 (2009): (applying Crawford, “éertiﬁcatas of analysis” prepared by a labor_a'tdry S
aﬁal'j'rst aﬁgi sworn before é., notary public are te.sﬁxﬁoqiai in namre and could- not-be
: gdxniited without giving the deferidant an opportunityto cross-examine the analyst), "
Pennsylvania law permits experts fo render opinions based on faptual findinigs of
other ekxperts. See é.g.; Cammonwealth v. Vandivrer, 599 Pa. 617, 631-32, 962 A.2d
1170, 1178-79 .-(200?)'(holding that pathologist may offer opinions Based upon' the
information ‘receiv-ed ﬁo‘m another corbner); Commonwealth v, Mitchell, 391 Pa.lSupér.' :
. 100, 1‘04,.570 A.Zq 53;2', 534 (1990) (“In homicidf: cases, pathologists may base their
opinioﬁs on facts from autopsy reports pre:parcd by others.”), .
S '-‘"‘Hefé,"*foﬁ Gﬁ}iﬂb,:"'(:hi'ef “Medical® E¥dminst fot the City’ and ‘Ct_)"fii‘itiri of
- Philadelphia, 'prp_vidcd expert testimény at.Pctitione—i"s trial, Alﬂ;ough Dr. Gulino did not ‘
perform the autopsies of the victims c;r prepared the autopsy reports, he bersonally
reviewed the ‘reports prepﬁred by other medical examiners and inspécted” the éntire
.- Medical Examiper’s file relevant to the matter. Following t‘he review, Dr, Gulino fofmed: -
'his_.owh'indepénc-le'r-xt apinion with regerd to the case and manner of death of'botk victims. *
Under the law, Dr.-Gulino was irideed authorized to render his own expert opinions based - -
on-factual firiding of other éxperts. .I
L ’fhis court is satisfied that there was no Confrontation Clause violation in tﬂe_
instant If;atter as it ‘concerned the testifying expert’s own independent-piofessional
judgment and not the opinion of the medical examiner who prepared the autopsy report. -
'Peﬁﬁonqr"é, counsel, therefore, was niot ineffective for not objecting to Dr, 'Gdliﬁo”s

* testimony, No relief is due,
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] _ hen the trial couit provided ' -
the written instruetions without explaining how to use them., =~

| Il’eti:tioﬁer argues tﬁat his tﬁal coumsel v}ere.ineﬁ‘.ecﬁve for not objecting v\I:heh tﬂe' '

tnal ;éuﬂ'ga‘;e: ﬁe jw:..r-th.e wntten i?;str'u'ctiéx-ls yét did 1I10t explain how 'to.use' them, iL;. I

violation of Pa.R.Crim.P. 646. In. addition, Petitioner claims that the’ errob-was not -
harmless.S o : | | .
Rt;le 6{6, Material Permitted in Possessign of the Jury, states, inter alia:

(A) Upon reﬁring, the jury may take with' it such exhibits as the
trial judge deems proper, except as provided in patagraph . T

Vv (BY Thétriak judpe inay pertnit the merberd 6F ié jury fo have for
use during deliberations written copies of the portion of the judge's
charge on the clemients of the offenses, lesser included offenses,
and any defense upon which the jury has been instructed.

San eor would be deemed harmless if it could not have contributed to the verdict. Commonweaith v,
Mitchell, 576 Pa. 258, 280, 839 A.2d 202,215 {2003)..“[¥]he burden of establishing that the'srror was
harmless beyond a reasonsble doubt fests pon the Comronwealth.” Commonwealth v. Story, 476 Pa, 391, -
404,383 A2d 155, 162 . 11(1978) {citations omitted). : : t

- [An] error cannot be harmless if there s a reasonable possibility the error might
. haye contributed to the conviction, Jd, We have found harmless etror where:

- (1) the error did not prejudice the defendant or the prejudice was de minimis,
- p el

(2) the erroneously admitted evidence was merely cumulative of other untainted
evidence which was substantially similar ta the erronsously admitted evidence;
or . .

" (3) the ‘properly “admitted and  uncontradicted evidence of guilt was so

_overwhelming and the prejudicial effect of the errar was so insignifieant by -
" comparison that the érror could not have contributed to the verdict” '

. g:'qmﬁmma!th_ v. Young, 561 Pa, 34, 748 A2d 166, 193 (1999) {quoting oo
*Commonwealth v, Robinson, 554 Pa, 293, 721 A.2d 344, 350 (1998)). . w

Commonwealth v, Wright, 599 Pa, 270, 31112, 961 A.2d 119, 143 (2008),

11



. (1} If the judge permits the jury to have wrilten copies of the
_ portion of the judge's charge on the elements of the offenses, lesser
" included offenses, and any defense upon which the jury has been
instructed, the judge shall provide that portlon of the charge in its

- -.,.enttrety :

| (2) The Judge shall instruet the jury about the use of the
. written -charge. At a minimum, the judge shall instruct the
. jurors that ‘

(a) the entire charge, wrltten and. oral -shall be given
: ~euzjualweight, and

(b) the jury may submit 'questions regarding .any
portmn of the charge.

" Pa R Crim. P 646 {emphasis added)

_ In the present case, the trial court did not, in- fact, follow the requirements .of Rule L

oG48 Hdwev“cf t‘h‘is ‘couit notes ﬂla‘t thie j jury didnot appear corifused anddid riot ask for 7o 7 e

-, .any addxtional or clarxfymg instiuctions despite an opportunity to do so. On the contrary,

when asked dunng deliberations whether the jury needed any such instruction, the jury

foreperson responded in the negative: “[THE COURTY): Does the jury reqm‘re any

addmonal or clanfymg mstmcuons on the law that apphes to thIS case‘" TI—[_E. L

'FOREPERSON: ] No, Your Honor” (N.T. Volume 1, 929111, p. 4) Furthennore, the
c:.oﬁrt.ﬁc.).tet.i- tﬁ_ati inthe event there is a rieed for additional instructions, the jury could po’se’ :
a question to'the court in writing: “If you need additional inst‘ruction's"in the law during
the course of y:o:;ir délib:e:_rat_:iqns',.you.-t:;;_in send a note ﬁuough youf foreman, and I.wili_

answer your question.” (N.T. 9!27!111 Volums I, p. 144), |

7The court mstrugted the jury as follows:

- When you go to deliberate on'thie verdict, you will be given a copy of these .
slides to have with you so that you don’t have to just remember everything I say
in detall, but you should pay very close attention during the charge ﬂo what I'm

- about to say,

(N.T. 9/22/11 Volume I, 164-65).
' 12




Thxs com:t is f rmly of the behef that the etror was harmless and could not have -
contnbnted to the verdlct ass1gned 10 Petmoner See Cammonweah‘h v, Hutchinson, 571
" Pa. 45, 55, -31-1 A.2d 556, 562 (2002) (“In the absence of ... & showing of prejudics; "

Appellant's 1netfect1vcness cleim, necessanly fails”). ‘This court is satisfied th'at

Petmoner would not bc able to establish that therc was & reasonable probability that the = . -

v,erdict, would— have been different but for "his counsel’s omission and that he ‘was-

| . prejudiced by his counsel’s failure to object to the trial court's deficient jury instructions.

Trial couns el were ot ineffective for failure fo object to the introduction oi" eyidenee '

ertai o the discovery of 45 caliher ammunitm in_the residence ‘where
petitioner was arrested. - . o

v Petitionét argties that his trial 'counsél Were ineffective for Taihire to oBjédt to the™ ™ "™

' testimony of Detective John Finor. who testiﬁe'd at Petitioner’s trial as an expert in the -
field of ballistics. Petitioner claims that Detective 'Fitmr’s festimony was “false,‘
: fraudulent and, fabricated.”- Petitioner’s Petition for Post Conviction Collateral Relief,
04/22/2014, p. 11, 8 He argues that he was unduly: prejudlced by Detective Flnox CIRE k
- testimony, as it gllcgedly. allowed. the jury .to connect the ammunition found tnside
Petitioner’s hoﬁtc_ to the,aﬁammlitioh collf‘;ctbd at the scene of the shootings.-
* This ' Gourt agrees with Petitioner’s PCRA counsel that Petitioner’s claim is-
meritless. See Commonwealth v. James Capelanti [“No-Merit” Letter], 06/05/2015, pp.
' 20-21. Here,, during hﬁs ‘testimony, Detective Finor indicated, inter alia, that none ibf the

ﬁn_ﬁred ammunition recovered from Petitioner’s home had been manufactured by Speét- ‘

i i hls Petition, Pet:tiqner gwes two dlfferent dates far Detactive Fmor’s tesnmony at Petitioners trial.
This court notes that the corrsct date is 09/22/2011 (not 10/22/2011). See Petltloner ] PCRA Patition,

04/22/2014,p. 11.
i3
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- or Remington or corresponded to the ballistic evidence found at the crime. scene.’

Q So [the ﬁred cartndge casings] dont corrcspond In any way,
other than their caliber, to the ballistic evidence found at the scene
correct?
A Correct. ' ‘
Q And you have already indicated to us that the 45-caliber firearm
that was given to you on September 10, 1999, was not the gun that
fired the ballistic evidence recovered at the crime scene; correct’? :
: A It was not. It definitely was not the firearm. :

(N.T. V_olume 1,09/22/2011, p..193).
This court is satisfied that Petitioner’s claim of his trial counsel’s ineffectiveness’
for fai}lire te object to Detective Finor’s testirhony is meritless. This coﬁﬂ'aéfees with -

Petitioner’s PCRA counsel that Petitioner could never show that he was prejudiced by the

- - reference to-the ammunition found at the-scene; as the jurycould not féasonably have - ¢ v

concluded that the ballistic evidence recovered from Petitioner’s residence corresponded
to that found at the crime scene. Petitioner’s meritless claim necessarily fails. No relief

is due.

'I'rml counsel were not meffectwe for fallure to object to_the nresentatmn of '

testunonv from g previous trial,

-Pel_‘.itioner claims that his trial counsel were ineffective for failure t:o object to the - - -~

- introduction in evidence of the recorded testimony of Derrick Cary at oné ‘of Petitioner’s

previous trials. Pefitioner argues that Cary .was in custody on the day of the incident and -
that, therefore, he could not have witnessed the events to which he testiﬂ;ed. "Petitioner
also notes that Cary lied about seeing a man named Stokes earlier on the day of ‘the

incident because Stokes was incarcerated at that time.

- ' . . H
I

’ Detectwe Finor testified that of the six fired. carmdge casings found at the scene two had b_een'
menufactured by Remington and the remaining four by Speer. (N.T. Volume 1, 09/22/11, p 191).

14



Accordmg to Cary’s testlmony, on the day of the incident, he was, in fact, under -

house arrest and not mcarcerated Cary testified that after seeing Pet1t1oner that day, he- -

had to go. homg due 1o his beln_g on house arrest. “QUESTION: [W]hy did you havetogo ™ -

home? ANSWER: Because I was on house arrest. QUESTION: And you were on’-

house arrest: for what'? ANSWER A theft.” (N.T. Volume I, 9/23/11, p 32) (emphams

added) Furthermore dunng Cary s examination it was brought to hght that Stokes was"

incarcerated on the day of the incident and that Cary, in fact, could not;have seen him.
(N.T. Volume [, 9/23/11, p. 40).
This court agrees with the PCRA attorney’s conclusion that Petit;ioner could not

. rdise a meritorious ineffectiveness claim with regard to this issue because it lacks -

fm Ty e e T e 4 B R T L LI T

- -arguable merit. No reliefis-duer- -+ - -

Trial counsel were not ineffective for failure to advise Petitioner to testify at trial,

Petitioner avers that his trial counsel falsely advised him that if tixe testified, the
Commonwealth would impeach him with his entire criminal record. Pétitioner'argue's
that his trial counsel thereby coérced hrm mto waiving his right-to testify; w1th resPect to
his a11b1 defense .

The decision of whether or not to testify on one's own behalf is -
ultimately to be made by the defendant after full consultation with
counsel, Commonwealth v. Bazabe, 404 Pa.Super, 408, 590 A.2d
1298, alloc. denied, 528 Pa. 635, 598 A.2d 992 (1991);
Commonwealth v. Fowler, 362 Pa.Super. 81, 523 °A.2d 784, alloc.
denied, 517 Pa. 598, 535 A.2d 1056 (1987); see Commonwealth v.:
Rawles, 501 Pa. 514,'462 A.2d 619, 624 n.-4 (1983). In order to
sustain a claim that counse! was ineffective for failing to advise the
-appellant -of his rights in this regard, the appellant must!
demonstrate either that counsel interfered with his right to testify,
or that counsel gave specific advice so unreasonable as to vitiate a
knowing and intelligent decision to testify on his own behalf. |

15
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Here, durrng the court’s colloquy, Petrtroner represented that he had never been’

C’ommozzwea!th v, Carson, 559 Pa. 460, 484, 741 A, 2d 686, 699 (1999) abrogated by
Commonwealzk v. Freeman, 573 Pa, 532, 827 A2d 385 (2003) (citatlons omitted),

As a prehrmnary matter, the tnal court conducted an extensrve and thorough
colloquy w1th regard to Petltroner 8 nght to test1fy and the decision to waive that right.
(NT Volume 1, 9;26/2011,9;» 278-82). | ‘

The record vahdates that Petrtxoner discussed hrs right to testrfy with hlS counsel;
that Petitioner s decision not to testlfy was h1s ovm, and that his waiver of the nght to
take the witness stand was knowmg, intelligent, and voluntar—y. See, e.g., Commonwealth
V. Lawson, 2000 PA Super 336 1.5, 762 A.2d 753 755 (2000) (“It is well setiled that a

" defendant who made a knowmg, vohmtary mtelhgent waiver of testlmony may not later

claim meffectwe assxstnnce of counsel for farlure to testrfy ”)

iy eap v Ve ims e
5 . A ~ el

treated for mental iliness and indicated that he was not under the mﬂuence of drugs,

alcohol, or medication, He conﬁnned the'.t he understood that he had an absolute

constrtutronal right to testify on his own. (N T. Volumel 9/26/2011, p. 279).. Petitioner -

aclmowledged that he drscussed the issue with his attorneys and that he was satisfied wrth :

" their representatlon Id at 280—81 He also stated that 1o one promrsed anythmg to him

or used force aga:nst h1m or threatened htm to get hnn to give up his nght to testlfy inhis -

own defense and that he was domg it of his own free w111 Id at 282, Thls court,
therefore agrees with the trial court’s conclusron that Petmoner made -a knowrng,

mtelh gent and voluntary declsron not to testlfy

In addmon, as underscored by Petltloner s PCRA counsel, Petitioner’s state

' eriminal extract ;indieates that he had__ mul_tiple crimen falsi convictions; that evidénce-

could havé beeri introdttced; at trial to impeach his credibility, See Commonwealth v,

16



James Copeland [“No-Merit” Letier], 06/05/2015, pp. 24-25.

" Rule PaRE, 609, Impeachment by Ewdence of a Criminal Con\mrtlon, prowdcs

in pertment part

(a) In GeneraL For the purpose of attacldng the credibility of any
. witness, evidence that the witness has been convicted of a crime,

whether by verdict or by plea of guilty or aolo contendere, must be

admitted if it involved dishonesty ox false statement.

(b) Limit on Using the Evidence After 10 Years. This

subdivision (b) applies if mote than 10 years have passed since the

witness's conviction or telease from confinement for if, whichever
.is later. Evidence of the conviction is sdmissible only if:

(1) its probative vatue substantially outwe1ghs its prejudicial effect;
. and

_{2) the proponent gives an adverse party reasonablc written notice

of the initent to use it so that the party has a fair opportunity to

contest its nge..

- -.Pa .R'.E; 699(3).(-b):.w.5..W.,..»~.........,.._ e et e
In Commonwedlth v. Randall, 515 Pa. 410, 528 A.2d 1326 (1987), our Supreme
Court afforded the following guidance with regard to crimen falsi convictions from oyer
ten years b"cfbrc the trial date: ‘
[E]wdence of prior convictions can be mtroduced for the purpose -
of impeaching the credibility of a witness if the conviction was. for
an offense involving dishonesty or false statement, ‘and the date of
- conviction or the last day of confinement is within ten years of the
trial date. If a period greater than ten years has expired the

presndmg judge must determine whether the value of the evidence
substantlally outwcughs its pchudwxal effect. -

M at 1329, |
' Herc_,' although Pc;itioner’s crimen falsi convictions were over ten years old:at the
time of P;-titioner’ s most recent tri_al, there was indeed a possiﬁility that those-convictions
could haye been deemed admissible for impeachment purposes. This court is, theré’fOre,
satisfied that Péﬁﬁoﬂcr’s coup’s'el had a reasonable basis for adw'rising Petitioner to abstain
from testifying. See Commomwealth v. Thomas, 783 A2d 328, 335 (Pa. Super. 2001)
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(“[A]dwce by trial counsel not to testify would have been 1easonable in light. of

Appellant's prior conwctmns wh1ch a vigorous cross-examination would have cxposed-

and which certmnly would have crippled any chancc of &ppellant’s success af trial”). "

' (cltatmn-omxtted)

Furthcnnore, this court agrees wnh the PCRA counsel that the trial counsel’ '
advme could not have prejudiced Pctmonf:f because ms alibi cwdence was prcsented' -

throughi James Copeland Sr., Petitioner’s father.! In light of his father’s téstimony, -

Petitioner’s proposed alibi testimony would have been cumulative and would not have

resultéd in a different outcome of the trial, See Commonwealth v, Hall, 549 Pa. 269; 300, :

701 A.2d 190, 206 (1997) (“[Counsel cannot be deemed ineffective for failing to pursue

— —

cumulative-evidence.”).
This court is, therefore, satisfied that Petitionér’s claim is meritless and must fail, -
judge.

"neffcctive.for failure to object to the subsﬁmtion'of Judge DcFino-NastaSi for judge

Temm, the tnal Judgc, when the 1atter was off in observance of a Jewish. hahday

Relymg onPa.R. CrimP. 601, Petitioner clafms that hls trial oounsel should have objected P

tothe judicial substlmtlon.
Pa.R.Crim.P. 601 states, in relevant part:
Rule 601 Pregence of Judge

(A) A judge shall be pres ent at all stages- .of the trial.

1 §ge N.T. Voluuge 1, 9/26/11, pp. 110-18:
18

Trial counsel were not ineffective for failure to object to the subgtitution of &'

In-his Amended PCRA Petition; Petitioner alleges that his trial counsel was-
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(B) Any judge may presxde at a pretrial confercnce, dunng the
_hearing and- disposmcm of a pretnal appllcatmn, or during the

selectionof ajury. - -

(C) The judge who is present from the tnne the trial commences
shall be considered the trial judge and shail be present, except in
extraordinary circumstances, until a vcrdu:t is recorded or the jury
is discharged.

' Pa.R Crim, P. 601

See also Commonwealth v, Thompson, 328 Pa. 27, 28-29, 195 A. 115, 116 (1937)
("I‘he subsﬁtuti_on of .juc_lg.es during a case should, be carefully guarded-and never
peﬁnittéd except 'unde‘,-_r most exh'aordm;nry circumstanc'es._.... Substifution_’ mljlst be a
matter of necessity, where t_he. dug .administration of justi(:e .makes it imperative and -

. without prejudioe.”).

Although this.court does-find that the.above rule-was violated b§ the-judicigl-+ ~--mssvnse e

substitition, this court agrees with the PCRA counsel’s conglusion that Petitioner “is ot~ - -

entitled to any relief because he did not and cannot prove that it is likelﬁr that a different
verdict would have resulted had trial counsel proffered an objection.” Commonwealth-v.. '

James Copeland [Response], 11/05/2015, p. 2.

Here, Judge Temm, who pres:ded over Pehtioncr s trial, was substltuted by Judge . -

Rose Mane Demeo-Nastas: for a portion of the trial which substitution allowed Judge "1

- Temnin to observe a Jevnsh holiday. Followmg the j Jury ’s request and a.t the direction of :
Iudge DeFmo-Nas,tam, without objectmn by Petltmner s counsel, the jury was prowded '
with parts of the witnesses’ statements which the jury had elready heaid when the
statements Were introduced,in evidence. ! |

This court is satisfied that Petitioner cannot show that he was prejudiced by his

! Specifically, the jury requested that it be provided w:th statements, which Lupmo Walton and Ttfel Jones
gaveto police. (N.T. Volume 1, 9/28/11, pp. 21-22).
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counsel’s omission and that the verdlct would have been different had the jury net been

provzdcd Wlth thlS hitherto presented mformatmn. No reliefis due

IV, CONCLUSION

Petitioner has failed to' demonstrate any basis. for relief. In the absence of any
meritorious challenge that can be found in the reviewable record, Petitioner has failed to
articulate his allegations in accordance with the requisites of a claim predicated upon

counsel’s ineffectiveness. No relief is due.

«w - - Fot-the foregeing reasons, Petitioner’s petition: for pust=conviction collateral relief - -~ 7~

was properly dismissed.:

BY THE COURT:

STEVENR GEROF’F JU

20



