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Appeal from the Order Entered September 25, 2019 

in the Court of Common Pleas of Chester County  
Civil Division at No(s):  No. 17-8907 

 

 
BEFORE: BENDER, P.J.E., SHOGAN, J., and MUSMANNO, J. 

MEMORANDUM BY MUSMANNO, J.:                     FILED JANUARY 12, 2021 

 Kathleen Makowka (“Makowka”) appeals from the trial court’s Order 

entering summary judgment against her and in favor of Fox & Roach LP d/b/a 

Berkshire Hathaway Homeservices, Fox and Roach, Realtors, and Berkshire 

Hathaway Home Services Fox and Roach, Realtors (collectively, “Fox & 

Roach”), and Laszlo Garay (“Garay”) (all appellees collectively referred to as 

“Defendants”).  We affirm. 

 In its Order entered on September 25, 2019, the trial court set forth the 

factual history underlying this appeal as follows: 
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 These consolidated actions[1] arise out of the sale and 
purchase of real property in “Pickering Crossing,” a residential 

community comprised of newly constructed carriage and twin 
homes.  Pickering Crossing is located near the intersections of 

State Route 29 and Charlestown Road in Charlestown Township, 
Chester County.  It sits directly adjacent to a pre-existing asphalt 

plant operated by a construction company known as Allen Myers. 
 

 [Makowka] purchased a new carriage home in [] Pickering 
Crossing.  Defendants Fox & Roach and [] Garay were the listing 

broker and agent, respectively, for Southdown Homes, the owner 
and developer of Pickering Crossing. 

 
 Plaintiffs allege that, prior to purchasing their homes, they 

each inquired with [] Garay about the noise generated by trucks 

and equipment operating on the asphalt plant adjacent to 
Pickering Crossing.  According to Plaintiffs, Garay advised each of 

them that the plant would close within two years; they also assert 
that Garay failed to inform them that the plant operated on a 24-

hour basis.   
 

 Plaintiffs entered into agreements of sale and made 
settlement on the properties in 2015, and 2016.  After moving in, 

they learned that the asphalt plant would remain open indefinitely 
and that it operated on a 24-hour basis.  Plaintiffs characterize the 

noise generated by the plant as “extreme,” “substantial,” and 
“continuous,” and claim that it reduces the value of their 

respective properties. 
 

 On September 15, 2017, Plaintiffs, as homeowners, filed 

[C]omplaints against, inter alia, Garay and Fox & Roach alleging 
claims for intentional fraud and violations of Pennsylvania’s Unfair 

Trade Practices and Consumer Protection Law (“UTPCPL”).[2] 
Plaintiffs averred that, at the time they each inquired of Garay 

about the noise at the asphalt plant, [Defendants] knew that the 

____________________________________________ 

1 Previously, Makowka’s action was consolidated with actions filed by Mary E. 
Rush (“Rush”), Paritosh Wattamwar and Ranjana Singh-Wattamwar, husband 

and wife (“the Wattamwars”), and Jose and Julie Robertson, husband and wife 
(“the Robertsons”) (collectively, “Plaintiffs”).  The cases were deconsolidated 

prior to the instant appeal.  
 
2 See 73 P.S. §§ 201-1 to 201-9.3. 
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plant would not close within two years[,] and that it operated on 
a 24-hour basis.  Plaintiffs assert that Garay misrepresented this 

information to them in order to induce them to purchase a home 
in Pickering Crossing.   

 
 Garay and Fox & Roach … moved for summary judgment 

against [Plaintiffs] on July 11, 2019…. 
 

Trial Court Opinion, 9/25/19, at 2-3 n.1 (footnotes added).   

 In its December 30, 2019, Opinion, the trial court set forth the 

procedural history of the underlying proceedings, which we adopt for the 

purpose of this appeal.  See Trial Court Opinion, 12/30/19, at 2-7. 

 The trial court entered summary judgment in favor of Defendants and 

against Plaintiffs, including Makowka, on September 25, 2019.  Thereafter, 

Makowka filed the instant timely Notice of Appeal, followed by a court-ordered 

Pa.R.A.P. 1925(b) Concise Statement of matters complained of on appeal. 

 Makowka presents the following claims for our review: 

[1.] Whether the [trial court’s] granting of summary judgment 

was an error of law and/or an abuse of discretion because[,] even 
if the opinion of the appraiser[,] Donald Garfinkel [(“Garfinkel”),] 

on diminished value was disallowed[, Makowka] would still be 

entitled to a verdict for nominal damages as set forth in Sands v. 
Forrest, … 434 [A.2d] 122, 124 ([Pa. Super.] 1981)[,] as well as 

punitive damages and attorneys’ fees under the [UTPCPL]? 
 

[2.] Whether the [trial court’s] granting of summary judgment 
was an error of law and/or an abuse of discretion because[,] even 

if the opinion of the appraiser[, Garfinkel,] on diminished value 
was disallowed[, Makowka,] as the owner of the real property, is 

competent to testify at trial as to her opinion of the value of the 
real property[,] and compare that value to what was paid for the 

real property?  
 

[3.] Whether the [trial court’s] granting of summary judgment 
was an error of law and/or an abuse of discretion as the opinion 
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on diminished value of [] Garfinkel should be considered by the 
jury[,] given that [Makowka] was told that the plant would close 

within two years, it was not until she learned [that] the plant was 
not closing that she [became] aware of her damages[,] and the 

true measure of damages should be what they were at the time 
of the appraisal[,] not at the time of settlement[,] because if the 

real property had diminished value at the time of settlement but 
increased substantially by the time of trial[,] it could not be said 

that [Makowka] was damaged at trial and the measure of 
damages should be as of the date of trial? 

 
Brief for Appellant at 6-7 (citation and some capitalization omitted).   

 We will address Makowka’s first two claims together, as the trial court 

did so in its Opinion.  Makowka first claims that the trial court improperly 

entered summary judgment against her, because, even if the opinion of her 

appraiser was disallowed, she would still be entitled to nominal damages, as 

well as punitive damages, costs, and attorneys’ fees under the UTPCPL.  Id. 

at 16.  Makowka asserts that she did not waive this issue, as she requested 

the following damages in her Complaint: 

a. [E]xtreme and substantial interference with the use and 
enjoyment of her real property; 

 

b. Extreme and substantial loss in the value of her property.  
 

Id.  According to Makowka, she averred “punitive damages, costs, damages 

in excess of $50,000.00 and attorneys’ fees under violations of the UTPCPL[,] 

and punitive damages, costs and damages in excess of $50,000.00 for 

[f]raud.”  Id. at 17.  Makowka directs our attention to her Response to 

Defendants’ Motion for summary judgment, wherein she “argued [that] 
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summary judgment was improper because she had ‘established damages.’”  

Id.   

 Makowka relies upon the appraisal of Garfinkel, who opined that the 

diminution of value of the property, based upon the noise generated from the 

asphalt plant, “amounts to $130,000.00.”  Id.  Makowka asserts that, in her 

Response to the Motion, she cited the case of Silverman v. Bell Sav. & Loan 

Ass’n, 533 A.2d 110, 116 (Pa. Super. 1987), and now argues that the 

diminution in value of $130,000.00 is obviously a “pecuniary loss” authorized 

as damages under Silverman.  Brief for Appellant at 17-18.   

  According to Makowka, she is entitled to a verdict for nominal damages.  

Id. at 18-19.  Quoting Sands, Makowka contends that the failure to prove 

damages is not determinative of the issue of an alleged liability for fraud and 

deceit:  “If plaintiffs were entitled to a verdict on the cause of action alleged, 

but were unable to prove damages, they were nevertheless entitled to a 

verdict for nominal damages.”  Id. at 19 (quoting Sands, 434 A.2d at 124).  

Makowka posits that she was not required to use “magic words,” or specifically 

plead “nominal damages,” nor was she required to request an amendment to 

do so in response to Defendants’ Motion.  Id. at 19.  Pursuant to Sands, 

Makowka argues, when the Garfinkel appraisal was disallowed, she was 

entitled to a jury trial on nominal damages.  Id. 

 In her second claim, Makowka argues that even if the opinion of her 

expert appraiser on the issue of diminished value was disallowed, she could 



J-S46033-20 

- 6 - 

testify as to value, as the owner of the property.  Id. at 20.  Makowka disputes 

the trial court’s assessment that she was not qualified to testify regarding the 

value of the property, based upon her lack of personal knowledge of that value 

at the time of the transaction.  Id. at 21.  According to Makowka, she filed 

suit after living at the property for 15 months.  Id.  During that time, Makowka 

argues, “she became intimately familiar with her property, especially with the 

noise from the adjacent plant coming into the house 24 hours a day.”  Id.   

 Makowka further posits that, to establish damages for fraud, she did not 

have to establish the property’s value as of the date of the transaction.  Id. 

at 22.  Rather, Makowka claims a “pecuniary loss” as a consequence of her 

reliance upon the Defendants’ misrepresentations.  Id.  According to 

Makowka, “[t]his is clearly a pecuniary loss suffered otherwise[,] as a 

consequence of the recipient’s reliance upon the misrepresentation,” as 

specified in the Restatement (Second) of Torts § 549.  Brief for Appellant at 

22.  Makowka argues that, if she testified regarding her belief as to the value 

of the property, and if that amount is less than what she paid, and if she 

attributes the loss to the noise from the adjacent plant, she has established a 

pecuniary loss through competent evidence.  Id. at 22-23.   

 Regarding her UTPCPL claim, Makowka asserts that she can establish an 

“ascertainable loss” through the testimony of her expert appraiser.  Id. at 23. 

Makowka asserts that her expert opined that the diminution of value of the 

property, based upon the excessive noise, is $130,000.00.  Id.  This evidence, 
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Makowka argues, coupled with her own testimony, constitutes competent 

evidence of ascertainable losses and actual damages.  Id.   

  Our standard of review of an appeal from an order granting summary 

judgment is well settled:   

Summary judgment may be granted only in the clearest of cases 
where the record shows that there are no genuine issues of 

material fact and also demonstrates that the moving party is 
entitled to judgment as a matter of law.  Whether there is a 

genuine issue of material fact is a question of law, and therefore[,] 
our standard of review is de novo and our scope of review is 

plenary.  When reviewing a grant of summary judgment, we must 

examine the record in a light most favorable to the non-moving 
party. 

 
Reason v. Kathryn’s Korner Thrift Shop, 169 A.3d 96, 100 (Pa. Super. 

2017) (internal citation omitted). 

 The entry of summary judgment is governed by Pa.R.C.P. 1035.2, which 

provides as follows:   

After the relevant pleadings are closed, but within such time as 

not to unreasonably delay trial, any party may move for summary 
judgment in whole or in part as a matter of law 

 

(1) whenever there is no genuine issue of any material fact as to 
a necessary element of the cause of action or defense which could 

be established by additional discovery or expert report, or 
 

(2) if, after the completion of discovery relevant to the motion, 
including the production of expert reports, an adverse party who 

will bear the burden of proof at trial has failed to produce evidence 
of facts essential to the cause of action or defense which in a jury 

trial would require the issues to be submitted to a jury. 
 

Pa.R.C.P. 1035.2.  Pennsylvania Rule of Civil Procedure 1035.3 provides, in 

relevant part, that  
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the adverse party may not rest upon the mere allegations or 
denials of the pleadings but must file a response within thirty days 

after service of the motion identifying 
 

(1) one or more issues of fact arising from evidence in the record 
controverting the evidence cited in support of the motion or from 

a challenge to the credibility of one or more witnesses testifying 
in support of the motion, or 

 
(2) evidence in the record establishing the facts essential to the 

cause of action or defense which the motion cites as not having 
been produced. 

 
Pa.R.C.P. 1035.3(a)(1)-(2), see also Harber Philadelphia Center City 

Office Ltd. v. LPCI Ltd. P’ship, 764 A.2d 1100, 1105 (Pa. Super. 2000) 

(stating that, “[b]ecause, under [Pa.R.C.P.] 1035.3, the non-moving party 

must respond to a motion for summary judgment, he or she bears the same 

responsibility as in any proceeding, to raise all defenses or grounds for relief 

at the first opportunity.”). 

 In its Opinion, the trial court addressed Makowka’s first two claims 

together, and concluded that they are waived, and additionally lack merit.  

See Trial Opinion, 12/30/19, at 8-12.  We agree with the sound reasoning of 

the trial court, as set forth in its Opinion, and affirm on this basis with regard 

to Makowka’s first two claims, see id., with the following addendum.   

 Makowka’s reliance on this Court’s holding in Sands is misplaced.  In 

Sands, the appellants purchased a “farm property” in Berks County for 

$85,000.  Sands, 434 A.2d at 123.  The purchase allocated a purchase price 

of $60,000.00 for the real property, and $25,000.00 for certain personalty.  

Id.  However, after appellants took possession of the property, they found the 
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property in need of repair, and certain items of personalty missing.  Id.  The 

appellants filed an action for fraudulent misrepresentation, claiming damages 

in the amount of $40,000.00.  Id.  At trial, when the appellants sought to 

introduce the cost of repairs and replacement of the missing items, appellees 

objected, claiming that such items are not a proper measure of damages.  Id. 

at 124.  The trial court sustained the objection.  Id.  However, appellants then 

moved to amend their complaint, and offered to produce evidence regarding 

the value of the property at the time they took possession.  Id.  The trial court 

denied the motion.  Id. 

 On appeal, this Court recognized that the trial court correctly 

determined the proper measure of damages, but erred when it directed a 

verdict in appellees’ favor.  Id.  This Court stated that, “[i]f [appellants] were 

entitled to a verdict on the cause of action alleged, but were unable to prove 

damages, they were nevertheless entitled to a verdict for nominal damages.”  

Id.  This Court further concluded that the appellants should have been 

permitted to amend their complaint to allege a correct measure of damages.  

Id.   

 This case, by contrast, is in a markedly different procedural posture than 

that presented in Sands.  Here, Defendants filed a Motion for summary 

judgment, wherein they claimed that Makowka had failed to present the 

evidence of damages necessary to sustain her causes of action.  See Trial 

Court Order, 9/25/19, at 2 n.1 (summarizing Defendants’ contention that 
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Plaintiffs had failed to produce evidence of damages, because the record does 

not disclose the market values of their homes on the dates of purchase).  In 

her Response to the Motion for Summary Judgment, Makowka failed to assert 

her present claims in opposing the Motion.  Further, Makowka never moved 

to amend her Complaint.  Thus, this case is distinguishable from Sands.   

 Here, the trial court properly deemed these claims waived.  Krentz v. 

Consol. Rail Corp., 910 A.2d 20, 37 (Pa. 2006) (citation omitted) (stating 

that “arguments not raised initially before the trial court in opposition to 

summary judgment cannot be raised for the first time on appeal.”) (citation 

omitted); accord, Wells Fargo Bank N.A. v. Taggart, 221 A.3d 233 n.3 

(Pa. Super. 2019).  The record supports the trial court’s determination, and 

we discern no error in this regard.  Consequently, we cannot grant Makowka 

relief on her first two claims. 

 In her third claim, Makowka argues that the trial court improperly 

entered summary judgment, because she only ascertained her damages upon 

learning that the asphalt plant would not be closing.  Brief for Appellant at 24.  

Makowka asserts that the true measure of her damages should be based upon  

what they were at the time of the appraisal [and] not at the time 
of settlement[,] because if the real property had a diminished 

value at the time of settlement[,] but increased substantially by 
the time of trial[,] it could not be said that [she] was damaged at 

trial[,] and the measure of damages should be as of the date of 
trial. 

 
Id.  Makowka contends that her expert’s opinion is, therefore, competent to 

establish her damages.  Id.   
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 Makowka also argues that she may recover for fraud if she suffered a 

“pecuniary loss suffered otherwise as a consequence of the recipient’s reliance 

upon the misrepresentation.”  Id. at 25 (quoting Restatement (Second) of 

Torts § 549) (emphasis omitted).  Once again, Makowka argues that her 

expert’s valuation is competent to establish such a “pecuniary loss suffered 

otherwise.”  Id.  Similarly, Makowka argues that the damages for fraud should 

be measured as of the date of trial, because she was not aware of her damages 

until she learned of the plant’s non-closure.  Id.   

 In her brief, Makowka again argues that her own testimony regarding 

the value of the property and her damages, as well as that of her expert, 

constituted competent evidence of ascertainable loss and actual damages 

under the UTPCPL.  Id. at 26.  According to Makowka, “[a]scertainable loss is 

not synonymous with the difference between the value of the property on the 

day of the transaction and its purchase price or other value given for it.”  Id.   

 In its Opinion, the trial court addressed this claim, and concluded that 

it is waived, based upon Makowka’s failure to raise it in her Response to 

Defendants’ Motion for summary judgment.  See Trial Court Opinion, 

12/30/19, at 15-16.  We agree with the sound reasoning of the trial court, as 

set forth in its Opinion, and affirm on this basis with regard to Makowka’s third 

claim.  See id.   

 Order affirmed. 
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Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 

Prothonotary 

 

Date: 1/12/2021 

 



Filed and Attested by
PROTHONOTARY

30 Dec 2019 02:51 PM
J. Miller

2017-08907-TT

Circulated 12/10/2020 11:28 AM



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT



2017-08907-TT


