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NON- PRECEDENTI AL DECI SI ON -  SEE SUPERI OR COURT I .O.P. 6 5 .3 7  

I N THE I NTEREST OF:  B.C.O.   I N THE SUPERI OR COURT OF 
PENNSYLVANI A    

     
   

   
APPEAL OF:  D.M. NATURAL FATHER   
   
 Appellant    No. 1042 WDA 2013 

 

Appeal from  the Order Entered on May 31, 2013 
I n the Court  of Com m on Pleas of McKean County 

Orphans’ Court  at  No.:  42-13-0087 
 

BEFORE:  FORD ELLI OTT, P.J.E., OTT, J., and WECHT, J. 

MEMORANDUM BY WECHT, J.  FI LED JANUARY 0 7 , 2 0 1 4  

 D.M. ( “Father” )  appeals from  the May 31, 2013 order denying his 

“Mot ion for Blood Tests to Determ ine Paternity”  of B.C.O. ( “Child” ) , a boy 

born in March 2006 to M.O.  ( “Mother” ) .1  We affirm . 

 Mother resides in Bradford, Pennsylvania, and Father is incarcerated in 

the Cayuga Correct ional Facilit y in Moravia, New York.  Father and Mother 

had a br ief relat ionship and were int im ate around the t im e that  Child was 

conceived.  Mother and Father never m arr ied.  The relat ionship between 

Mother and Father ended prior to Child’s bir th.  Father was aware of 

____________________________________________ 

1  An order denying genet ic test ing to determ ine paternity is im m ediately 
appealable.  Buccieri v. Cam pagna ,  889 A.2d 1220, 1220 n.1 (Pa. Super. 
2005) .  
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Mother’s pregnancy.  Tr ial Court  Mem orandum  & Order ( “T.C.M.” ) , 

5/ 22/ 2013, at  1-2 (unpaginated) . 

 Father had no contact  with either Mother or Child from  2006 to 2008.  

During port ions of that  t im e, Mother had a Protect ion from  Abuse ( “PFA” )  

order against  Father, which forbade him  from  contact ing Mother.  Also, 

Father was on probat ion for part  of that  t im e, the term s of which also 

prohibited contact  with Mother.  However, Father’s probat ion condit ions did 

not  forbid contact  with Child, and Father was perm it ted to return to McKean 

County for custody visits with Child.  I d. at  2.  After 2008, Father m ade one 

at tem pt  to visit  Child, but  he was asked to leave by Mother’s uncle.  Father 

has never filed a com plaint  for custody of Child.  Tr ial Court  Opinion 

( “T.C.O.” ) , 7/ 23/ 2013, at  3.  Mother test ified that  Father contacted her three 

t im es via Facebook in 2010.  Notes of Test im ony ( “N.T.” ) , 5/ 24/ 2013, at  62. 

 On March 16, 2013, Mother filed a pet it ion for involuntary term inat ion 

of parental r ights, seeking the involuntary term inat ion of Father’s parental 

r ights, so that  her new husband, whom  she m arr ied in February 2013, could 

adopt  Child.  On May 20, 2013, Father filed a m ot ion for paternity test ing, 

pursuant  to 23 Pa.C.S.A. § 5104.  Father asserted that  there was a real 

possibilit y that  he was not  Child’s biological father and that  he would not  

contest  the involuntary term inat ion if he was not  Child’s father.  On May 24, 

2013, the court  held a hearing on Father’s m ot ion.  The t r ial court  denied 

Father’s m ot ion, ruling that  Father was estopped from  challenging paternity, 

and relying upon Buccier i v. Cam pagna ,  889 A.2d 1220 (Pa. Super. 2005) . 
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 Father filed a t im ely appeal on June 21, 2013.  Father also filed a 

concise statem ent  of errors com plained of on appeal pursuant  to Pa.R.A.P. 

1925(a) (2) ( i)  and Pa.R.A.P. 1925(b)  on that  date.     

 Father’s issues on appeal are as follows:  

1. Did the t r ial court  err as a m at ter of law and/ or com m it  an 
abuse of discret ion in its reliance [ upon]  Buccieri when it  
failed to recognize that  there is an important  factual 
dist inct ion between that  case and the instant  case because in 
the instant  case there is a genuine quest ion as to who is the 
child’s biological father? 

2. Did the t r ial court  err as a m at ter of law and/ or com m it  an 
abuse of discret ion in [ it s]  reliance [ upon]  Buccieri when it  
failed to recognize that  the instant  case arose in the context  
of a term inat ion of parental r ights proceeding? 

3. Did the t r ial court  err as a m at ter of law and/ or com m it  an 
abuse of discret ion in its reliance [ upon]  Buccieri when it  
held that  [ Father]  had abandoned [ Child] ?  

Father’s Brief at  4. 

 We review an order denying genet ic test ing for an abuse of discret ion.  

See Barr  v. Bartolo,  927 A.2d 635, 639 (Pa. Super. 2007) .  “An abuse of 

discret ion is not  m erely an error of j udgm ent , but  rather a m isapplicat ion of 

the law or an unreasonable exercise of judgm ent .”   I d.  (citat ion om it ted) .  

We will not  disturb the t r ial court ’s factual findings so long as they are 

supported by sufficient  evidence.  Vargo v. Schw artz ,  940 A.2d 459, 462 

(Pa. Super. 2007) . 

 For the purposes of our disposit ion, we address Father’s issues 

together.  Father contends that  the t r ial court  com m it ted an abuse of 
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discret ion in its reliance upon this Court ’s holding in Buccieri,  supra,  and its 

applicat ion of the factual circum stances and reasoning in Buccier i,  in 

determ ining that  Father was estopped from  request ing blood tests to 

determ ine the paternity of Child.  Rather, Father asserts that  the t r ial court  

should have found that  Buccieri was factually dist inguishable from  this 

case.  I n his argum ent , Father notes that  in Buccieri there was no genuine 

doubt  that  the appellee was the father of the subject  child;  that  the father 

at tem pted to assert  his parental r ights with a custody pet it ion;  and that  

there was an eight -year period of inact ivity on the father’s part .  Father 

argues in the present  appeal that  the t r ial court  should not  have relied upon 

Buccieri since the factors that  led the t r ial court  in Buccieri to hold that  the 

father was estopped from  request ing blood test ing are not  present  in this 

case.  Father contends that  paternity by estoppel does not  apply because he 

never accepted paternity.  Father’s Brief at  7-17. 

 Tradit ionally, in paternity cases, we first  consider the presum pt ion of 

paternity, which only applies when a child is born into an intact  m arr iage.  

Vargo,  940 A.2d at  463.  When the presum pt ion does not  apply, as is the 

case here because Mother and Father were never m arried, we next  look to 

the doct r ine of paternity by estoppel.  Estoppel is a paternity determ inat ion 

that  is based upon the conduct  of the m other and the father, and it  bars a 

party who had acted as the father from  disput ing paternity.  I d.   

 By statute, paternity tests can be sought  when relevant  to a case.  “ I n 

any m at ter subject  to this sect ion in which paternity, parentage or ident ity of 
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a child is a relevant  fact , the court  . .  .  upon m ot ion of any party to the 

act ion . .  .  shall order the m other, child and alleged father to subm it  to blood 

tests.”   23 Pa.C.S.A § 5104(c) .  Despite the m andatory language of the 

statute, this Court  has held that  the r ight  to paternity tests is not  absolute.  

Miscovich v. Miscovich ,  688 A.2d 726, 730 (Pa. Super. 1997) ;  W oy v. 

W oy ,  663 A.2d 759, 761 (Pa. Super. 1995) .  When the presum pt ion of 

paternity or paternity by estoppel applies, a request  for paternity test ing 

shall be denied.  Mischovich ,  688 A.2d at  730.  While we norm ally look to 

the father’s affirm at ive act ions in caring and providing for the child in finding 

estoppel, we have also denied paternity test ing to fathers who have 

abandoned a child.  Buccier i,  889 A.2d at  1226 ( “Although estoppel has 

been applied m ost  frequent ly to prevent  fathers from  denying paternity 

when they have acted as father in the lives of their  children, the doct r ine 

applies equally . .  .  where [ putat ive father]  denied his paternity, never held 

him self out  to be father, and never took responsibilit y. .  .  .”  (bracketed 

m aterial in or iginal) ) . 

 I n applying estoppel, the t r ial court  relied upon Buccieri.   I n that  

case, the m other and father never m arr ied and were involved rom ant ically 

only br iefly.  I d.  at  1220-21.  No father was listed on the child’s bir th 

cert ificate.  The father filed a com plaint  for part ial custody, but  then filed for 

paternity test ing.  The record reflected that , while inform ed of the 

pregnancy, the father had no contact  with the m other or the child, except  for 

a chance encounter when the child was a few years old.  Further, Mother 
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was engaged and had form ed a fam ily with her three children and her 

fiancé, who intended to adopt  the child.  I d. at  1221.  Eight  years passed 

between the child’s bir th and the hearing on the father’s pet it ion.  I d. at  

1220.  Based upon its conclusion that  the father had an absolute r ight  to 

paternity test ing, the t r ial court  granted his request .  I d. at  1227.   

This Court  considered the applicat ion of estoppel in holding the father 

to his pr ior conduct .  I n doing so, we relied upon prior cases in which a 

father sought  paternity test ing after a lack of contact  with the child.  I d. at  

1224-26 ( reviewing Strayer v. Ryan ,  725 A.2d 785 (Pa. Super. 1999)  

(holding that  father could pursue genet ic test ing of eleven-m onth-old child 

where father at tem pted to visit  and support  child, but  was refused) ;  C.T.D. 

v. N .E.E.,  653 A.2d 28 (Pa. Super. 1995)  (holding that  father was estopped 

from  pursuing genet ic test ing of two-year-old child where father m ade no 

at tem pt  to contact  the child and there was no evidence that  m other 

prevented father from  visit ing the child) ) .  We reversed the t r ial court , 

holding that , on the record as it  had been developed, estoppel applied, and 

the father’s inact ivity barred him  from  confirm ing or assert ing his paternity.  

I d. at  1228.  Cf. Snyder v. W yland ,  821 A.2d 611 (Pa. Super. 2003)  

(holding that  the father did not  abandon child in wait ing four years to file for  

custody when father was a m inor at  the t im e of the child’s bir th, father 

periodically visited with the child and m other and provided holiday gifts, and 

father’s at tem pt  to provide financial support  was refused by m aternal 

grandparents) . 
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As in Buccieri,  Father and Mother had a br ief relat ionship result ing in 

the concept ion of Child.  The relat ionship lasted only a few m onths, ending 

before Child’s bir th.  N.T. at  9-10.  Further, as in Buccieri,  Father knew that  

Child had been born;  however, his nam e was not  listed on the bir th 

cert ificate.  N.T. at  13, 18.  The t r ial court  considered that  Father had 

im pedim ents to form ing a relat ionship with Child due to the PFA order and  

probat ion that  prevented contact  with Mother.  I d. at  16-18, 19, 30.   

However, the t r ial court  found that  Father st ill had five years during 

which he could have at tem pted to establish a relat ionship with Child.  Father 

test ified that , in the beginning, he bought  room  decorat ions and a cr ib for 

Child.  He also sent  som e text  and Facebook m essages to Mother.  However, 

Father adm it ted that  he never raised Child for a significant  period of t im e;  

never paid child support ;  never established a significant  relat ionship with 

Child;  and never signed an acknowledgm ent  of paternity or filed a pet it ion 

for custody.  N.T. at  13-14, 56.  The t r ial court  noted that  com petent  

evidence revealed that  Father only m ade “a few weak at tem pts, but  never 

m ade a concerted effort .”   T.C.M. at  4. 

I n addit ion, Father test ified concerning M.M., another alleged love 

interest  of Mother, and the possibilit y that  M.M. could be Child’s father.  N.T. 

at  11-13.  Mother test ified that  Father was Child’s father and that  she did 

not  have sexual relat ions with anyone other than Father in the year 

preceding Child’s bir th.  N.T. at  50-51.  The t r ial court  found Mother’s 

test im ony to be credible.  T.C.O. at  2.   
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Based upon the record, the t r ial court  concluded that  Father had 

abandoned Child and was estopped from  seeking paternity tests to confirm  

or deny his paternity.  Therefore, the t r ial court  denied the m ot ion for 

paternity tests.    After a careful review of the record and applicable case 

law, we discern no abuse of discret ion in the t r ial court ’s applicat ion of the 

doct r ine of paternity by estoppel to the facts of this case.  

However, that  does not  end our inquiry.  Recent ly, our Suprem e Court  

addressed the applicat ion of paternity by estoppel in K.E.M. v. P.C.S.,  38 

A.3d 798 (Pa. 2012) .  The facts of that  case resem ble the m ore typical 

paternity by estoppel case:  the m other sought  child support  from  the 

biological father after her m arr iage ended, and the father asserted that  the 

form er husband was the legal father pursuant  to the doct r ine of paternity by 

estoppel and, therefore, responsible for the child’s financial support .  I d. at  

799.  The Court  held that  “ the determ inat ion of paternity by estoppel should 

be bet ter inform ed according to the actual best  interests of the child.”   I d. at  

809.  Because the record was not  developed sufficient ly, the case was 

rem anded to determ ine the child’s best  interests, including “ the closeness of 

[ the child’s]  relat ionship with [ the form er husband] ”  and whether any 

“harm  . . .  would befall [ the child]  if [ the form er husband’s]  parental status 

were to be disestablished.”   I d.  The Court  also recognized the m ult iple fact  

pat terns possible in paternity by estoppel cases, and that  applying the 

doct r ine with the child’s best  interests in m ind would require developm ent  

and refinem ent  as those various fact  pat terns were exam ined.  I d.    
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Following K.E.M.,  we m ust  view the applicat ion of the paternity by 

estoppel doct r ine through the lens of Child’s best  interests.  Although the 

fact  pat tern of this case is significant ly different  than that  of K.E.M.,  this 

case nonetheless falls within the am bit  of cases in which the Suprem e Court  

foresaw that  refinem ent  and developm ent  of the applicat ion of best  interests 

to the doct r ine would be required.  As in K.E.M.,  the record is short  on 

details as to Child’s best  interests, despite the fact  that  the hearing occurred 

after K.E.M. m andated courts to consider those interests.   As noted above, 

Father has not  assum ed any parental dut ies, has not  supported Child 

financially, and has not  pursued custody of Child.  Meanwhile, Mother has 

m arr ied and she, Child, and Child’s younger half-sibling live as an intact  

fam ily with Mother’s husband.  N.T. at  48.  Further, Mother’s husband 

intends to adopt  Child.  I d. at  57.   

The K.E.M. court  was concerned that  the record was devoid of 

evidence about  the child’s relat ionship with the m other’s husband and about  

potent ial harm  from  severing that  relat ionship.  38 A.3d at  809.  Here, 

however, the concerns about  the relat ionship between Child and Father and 

any potent ial harm  from  severing that  relat ionship are not  im plicated.  Child 

has no relat ionship with Father.  I nstead, Child’s relat ionship is with Mother.  

I t  is clear that  it  is in Child’s best  interest  for paternity by estoppel to be 

applied, as the t r ial court  did.  Once paternity by estoppel applied and 
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Father’s m ot ion for paternity test ing was denied, the path was cleared for  

the term inat ion of parental r ights hearing to com m ence.2 

 Based upon the foregoing reasons, we affirm  the order denying 

Father’s request  for a paternity test . 

 Order affirm ed.     

 

Judgm ent  Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date:  1/ 7/ 2014 

 

 

____________________________________________ 

2  We express no opinion as to whether Father’s parental r ights should be 
term inated or whether Mother’s husband should be allowed to adopt  Child.  
Such quest ions are not  before us and a record has not  been developed on 
either issue. 


