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BEFORE: ALLEN, J., LAZARUS, J., and FITZGERALD, J.*  
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 Dustin Paul Bailey appeals from the judgment of sentence entered in 

the Court of Common Pleas of Franklin County.  We affirm based on the 

opinions authored by the Honorable Carol L. Van Horn. 

Bailey was charged with aggravated assault1 and simple assault2  

following an altercation where Bailey slammed the victim into a toilet, with 

enough force to break the toilet, and punched the victim at least ten times.  

The victim suffered fractures in his orbital bone, broken teeth, and torn 

____________________________________________ 

* Former Justice specially assigned to the Superior Court. 
 
1 18 Pa.C.S.A. § 2702. 
 
2 18 Pa.C.S.A. § 2701 (a)(1). 
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muscles in his back.  As a result of the altercation, the victim was out of 

work for five months. 

Prior to the date set for trial, defense counsel filed a motion in limine 

to preclude the Commonwealth’s introduction of evidence of Bailey’s alleged 

use of steroids. The Commonwealth filed a response.  The Honorable Richard 

J. Walsh denied Bailey’s motion.3   

Jury selection occurred on December 10, 2012, before Judge Van 

Horn.  At that time, both the Commonwealth and the defense accepted Ms. 

Van Pelt as a juror.   

The jury trial4 took place before Judge Walsh the following two days, 

December 11 and 12.  On the morning of the first day of trial, juror Van Pelt 

came forward and relayed that she thought she might have independent 

knowledge of the case, despite the fact that she did not respond 

affirmatively to the question during jury selection.   

Judge Walsh questioned Van Pelt in chambers, along with defense 

counsel and the prosecutor.  The juror stated:   

I’m not sure if I have the right case and I should have thought of 

it yesterday.  The more I started looking at the name, I think a 

____________________________________________ 

3  Judge Walsh’s order provided that “[t]he prosecution’s use of such 
evidence shall be solely to establish motive, and may not be used to 

`blacken’  the character of the defendant.”   See Order, 12/10/2012.   
 
4 The court consolidated trial in this case, 1077-2011, with the simple 
assault case of Commonwealth v. Billy Jo Bailey, 1087-2011.  See Order, 

5/4/2012.   
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lady from my church might have mentioned something about 

this to me.  It would have been her great nephew’s father.  She 
said he might be going to jail for assault this week and that he 

was not a very good role model.  And it had to do with a man 
was down unconscious [sic] and he came and hit him with a 

toilet.  I’m not sure if this is the same person or not but I 
thought I better tell somebody, and I am very nervous right 

now. 

  N.T. Trial, 12/11/12, at 6.     

Judge Walsh questioned the juror further, and juror Van Pelt stated 

that this information would not affect her ability to be a fair and impartial 

juror.  Defense counsel motioned to strike Van Pelt for cause.5  Judge Walsh 

denied the motion.   

Following trial, the jury convicted Bailey of all charges.  Judge Van 

Horn sentenced Bailey to six to twelve years’ imprisonment.  Bailey filed 

post-sentence motions, which Judge Van Horn denied.  See Opinion and 

Order, 5/23/2013.  Bailey filed this appeal, and he raises the following issues 

for our review:   

1. Whether the court erred in not striking a jury member 

when it re-examined a juror who had knowledge about 

the appellant on the day of trial but did not come 
forward about that knowledge during jury selection and 

appellant’s counsel requested she be struck with no 
objections from the Commonwealth or co-defendant’s 
counsel? 

____________________________________________ 

5 Pennsylvania Rule of Criminal Procedure 631(E)(1)(b) states that “a judge 
may allow a challenge for cause at any time before the jury begins to 

deliberate, provided sufficient alternates have been selected, or the 
defendant consents to be tried by a jury of fewer than 12, pursuant to Rule 

641.”  Pa.R.Crim.P. 631(E)(1)(b).   
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2. Whether the trial court erred in denying the appellant’s 
motion in limine? 

3. Whether the court erred in denying the appellant’s 
motion to dismiss where the Commonwealth failed to 
prove beyond a reasonable doubt that the appellant 

threatened to cause or attempted to cause serious 

bodily injury or death as to 18 Pa.C.S. § 2702(a)(1), as 
the Commonwealth presented insufficient evidence at 

trial to prove the Appellant caused serious bodily injury 
or attempted to cause serious bodily injury? 

4. Whether the court erred in not having a hearing when 

the motion in limine was filed but rather made a ruling 
based solely on the motions and where the court did not 

make a ruling on the record? 

5. Whether the Commonwealth failed to prove beyond a 

reasonable doubt that the Appellant committed 

aggravated assault under 18 Pa.C.S. § 2702(a)(1) 
where the Commonwealth presented insufficient 

evidence at trial to allow the jury to find the appellant 
to have caused serious bodily injury or attempted to 

cause serious bodily injury and 18 Pa.C.S.§ 2701(a)(1) 
simple assault causing bodily injury when the appellant 

was justified in protecting another person.   

After careful review of the parties’ briefs, the record and the relevant 

law, we agree with Judge Van Horn’s thorough analysis and affirm Bailey’s 

judgment of sentence on the basis of her opinion denying post-sentence 

motions, see Trial Court Opinion, 5/23/2013, and her Pa.R.A.P. 1925(a) 

opinion filed on July 22, 2013.  We instruct the parties to attach copies of 

Judge Van Horn’s decisions in the event of further proceedings. 

Judgment of sentence affirmed.   
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Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date: 4/14/2014 

 

 



 

 

 

 

          
     

   

 

  
 

  

  

    

          

    

 

   
  

 
     



 

 
 

          
       

     

   

  
      

    

          

              

               

               

              

              

               

              

                

             

                  

                  

             

               

             

    
    
               

 



 

 
              

                

              

            

               

               

              

              

             

                

                

                 

         

                

           

              

              

             

  

                 

              

             

 



 

 

 

           

              

                

                

     

               

            

             

              

              

          

            

  

 

      

                

                

    

        

               

                

    

 



 

 

 

        

               

            

    

              

               

              

                 

             

             

                 

              

             

              

             

            

                

              

               

             

               

  

 



                

                

               

               

             

                

                

                 

               

                

                  

               

      

             

                

               

              

              

            

               

                  

                  

                 

 



 

 

                

               

                

               

               

                   

                    

                     

            

                

                  

                 

                    

                

                  

                   

                

               

              

                

            

 



 

 

              

               

            

        

               

                

             

               

                 

                 

               

                 

             

              

              

  

    

              

              

 

              

           
            

 



 

            
           

  

               

                  

               

                

                 

        

            

                 

              

                

                   

                

                

                 

           

  
            

                

                

                

 



              

 

  
               

             

            

            

            

             

               

            

                  

 
                  

                  

                    

                   

                 

               

  

               

  

 

 

 



   

 

                

                

             

                 

                 

               

                

                 

                

        

            

             

            

               

                

          

              

                

                

               

                 
               

                      
                     

                 
                 

  

 



 

                

                   

                  

               

               

                 

                

                

    

              

                  

                 

                  

             

                 

            

               

 

              

              

               

               

                

 

   



 

 

                

                 

                 

               

                 

                    

                 

                

             

                

               

       

             

                

 

 

              

             

              

              

               

                

              

 



           

             

              

                 

 

 

                

              

               

               

              

            

          

 


