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NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

MICHAEL E. PLOWS AND : IN THE SUPERIOR COURT OF
BERNADETTE PLOWS : PENNSYLVANIA
V.

DENNIS ROLES AND JESSICA M. :
ROLES :  No. 631 WDA 2017

Appellant

Appeal from the Judgment Entered March 24, 2017
In the Court of Common Pleas of Cambria County Civil Division at No(s):
2014-1109

BEFORE: OLSON, J., DUBOW, J., and STRASSBURGER¥, J.
MEMORANDUM BY OLSON, J.: FILED JANUARY 22, 2018

Appellants, Dennis Roles and Jessica M. Roles, appeal from the
judgment entered on March 24, 2017, following a bench trial wherein the
trial court granted Michael E. Plows and Bernadette Plows (hereinafter “the
Plows"”) the right to install a sewer line through a right-of-way that traverses
Appellants’ property. Upon review, we affirm.

The trial court summarized the facts and procedural history of this

case as follows:

This case involves a dispute between adjoining landowners.
[The Plows] purchased a property with an address of 664
Headricks Road, Johnstown, PA 15909 on September 27, 2000.
The Plows’ deed for their property includes a 14[-]foot right-of-
way that traverses [Appellants’] property. In 2002, the Plows
began to experience problems with their septic tank and
eventually, after trying several remedial measures, they applied
to have municipal water installed through the Jackson/East

* Retired Senior Judge assigned to the Superior Court.
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Taylor Township Sewer Authority. [Appellants] purchased the
adjoining property in 2010. At some point thereafter, animosity
between the two neighbors developed. Particularly, Mrs. Plows
testified that Mr. Roles during several occasions verbally
attacked her with profanity laden insults.

The Plows also submitted into evidence several pictures of what
they described as [Appellants’] attempts to block their use of the
right-of-way with barriers and vehicles. A retired contractor,
Jack Houston, testified that he and his son measured the
distance between the municipal sewer lines and the Plows[']
residence. The distance was within one hundred fifty (150) feet,
meaning the Plows are required to tap into the municipal
system.

On March 13, 2014, the Plows filed a complaint in equity seeking
to enjoin [Appellants] from interfering or obstructing the Plows’
usage of the right-of-way, enjoin [Appellants] from harassing
them in any manner, order that the Plows are permitted to
install a new sewer line through the right-of-way, order that the
Plows are permitted to have a temporary easement in addition to
the current right-of-way to install the sewer line, retain
jurisdiction to enforce the order and any appropriate relief. On
November 5, 2014, the Plows filed a petition for special
injunction/permanent injunction asking for a rule to show cause
why the relief requested in regards to the sewer pipe should not
be granted pending the outcome of the matter on the merits.
On November 12, 2014, the [trial] court scheduled a status
conference in this matter for November 26, 2014. On November
26, 2014, this conference was continued to January 21, 2015 at
the request of the Plows’ attorney. On December 23, 2014,
[Appellants] filed a response to the Plows’ complaint and petition
in the nature of preliminary objections. Argument on the
preliminary objections was scheduled for February 16, 2015 and
a non-jury trial was set for March 4, 2015.

On February 13, 2015, the Plows filed a response to
[Appellants’] preliminary objections. On February 25, 2015, the
[trial] court overruled [Appellants’] preliminary objections. On
April 2, 2015, [Appellants] filed an answer with new matter. On
May 8, 2015, the Plows filed an answer to [Appellants’] new
matter. On May 1, 2015, a non-jury trial was held to conclusion
with the parties submitting post-trial legal memoranda. On June
8, 2015, the [trial] court rendered its verdict and granted [the
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Plows] the right to install the sewer line through the right-of-way
upon certain conditions. On June 12, 2015, [Appellants] filed a
motion for post-trial relief and a request for a transcript. For
reasons unknown to the [trial] court, this motion was never
argued before the [trial] court or scheduled for motions court as
per Cambria County local practice. There was no docket activity
until July 15, 2016, when the Plows filed a petition to enforce
court order. Argument on this petition was scheduled for
September 28, 2016 and at this point the [trial] court also
became aware, for the first time, that the post-trial relief
requested by [Appellants] had not been heard nor decided. On
July 18, 2016 the [trial] court entered an order denying the
post-trial relief requested by [Appellants]. On August 2, 2016,
[Appellants] filed a notice of appeal. On August 9, 2016[,] the
[trial] court ordered [Appellants] to file a concise statement of
[errors] complained of on appeal. On August 18, 2016,
[Appellants] complied and filed their concise statement. On
September 14, 2016, [this] Court quashed the appeal sua
sponte because no judgment had been entered on the [trial]
court’s verdict. On March 16, 2017, counsel for [Appellants]
filed a motion to withdraw as counsel and on March 27, 2017,
the motion was granted[.] On March 24, 2017, counsel for the
Plows filed a praecipe for final judgment and judgment was
entered of record for the Plows. On April 24, 2017, [Appellants]
filed a notice of appeal and on May 8, 2017 complied with the
[trial] court’s order to file a concise statement of [errors]
complained of on appeal. [The trial court issued an opinion
pursuant to Pa.R.A.P. 1925(a) on May 10, 2017.]

Trial Court Opinion, 5/10/2017, at 1-4 (superfluous capitalization, record
citations, and footnote omitted).

On appeal, Appellants present the following issues for our review:

I. Did the [trial cJourt err in granting an injunction where the
grant constituted an unlawful expansion of an
unambiguous and express easement for a road
right-of-way?

II1. Did the [trial cJourt err in granting the injunction where no
evidence of necessity was presented?
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ITII. Does the grant of the expansion of an easement without
compensation constitute an unlawful taking for private
purposes and without compensation?

Appellants’ Brief at 1.

All of Appellants’ issues are interrelated, so we will examine them
together. In their first issue presented, Appellants argue that the
easement at issue unambiguously granted the Plows a right-of-way for
ingress and egress only. Thus, they argue that the trial court’s award of an
injunction “effectively allows the Plows to expand[] its use for a sewer line
[and] further infringes upon [Appellants’] property rights [which] may not be
expanded beyond the original grant.” Id. at 2-3. Appellants attempt to
distinguish the three cases relied upon by the trial court in rendering its
decision - Dowgiel v. Reid, 59 A.2d 115 (Pa. 1948), Pope v. Muth, 481
A.2d 355 (Pa. Super. 1984), and PARC Holdings, Inc. v. Killiam, 785 A.2d
106 (Pa. Super. 2001). Id. at 4-6. Appellants also challenge the Plows’
position that the expansion of the easement was a necessity. Id. at 6.
More specifically, Appellants contend that there was no evidence that the
adjoining properties were once unified in title or that the claimed necessity
for a sewer line existed at the time of the severance of title. Id. Finally,
Appellants argue that the trial court’s action represented an expansion or
further encumbrance upon their property constituting an unconstitutional
taking pursuant to eminent domain. Id. at 7.

Our standard and scope of review are as follows:

Our appellate role in cases arising from non-jury trial verdicts is
to determine whether the findings of the trial court are
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supported by competent evidence and whether the trial court
committed error in any application of the law. The findings of
fact of the trial judge must be given the same weight and effect
on appeal as the verdict of a jury. We consider the evidence in a
light most favorable to the verdict winner. We will reverse the
trial court only if its findings of fact are not supported by
competent evidence in the record or if its findings are premised
on an error of law. However, as the issue herein centers on the
interpretation of an easement, which like any contract concerns
a question of law, our scope of review is plenary.

X kS b3

The law on the interpretation of easements is clear. A right of
way is an easement, which may be created by an express grant.
To ascertain the nature of the easement created by an express
grant we determine the intention of the parties ascertained from
the language of the instrument. Such intention is determined by
a fair interpretation and construction of the grant and may be
shown by the words employed construed with reference to the
attending circumstances known to the parties at the time the
grant was made.

Ambiguous words are construed in favor of the grantee. Where
a deed or agreement or reservation therein is obscure or
ambiguous, the intention of the parties is to be ascertained in
each instance not only from the language of the entire written

instrument in question, but also from a consideration of the
subject matter and of the surrounding circumstances.

Amerikohl Mining Co., Inc. v. Peoples Natural Gas Co., 860 A.2d 547,
549-550 (Pa. Super. 2004) (internal citations and quotations omitted).

Our Court was confronted with a factual scenario similar to the case
sub judice in PARC Holdings, Inc. v. Killian, 785 A.2d 106, 112 (Pa.
Super. 2001). At issue there was the interpretation of an express easement
for a right-of-way and whether its use “was specifically limited by the terms

‘ingress and egress’ to merely pedestrian or vehicular access” or whether it
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could be used for the installation of utilities through the easement. PARC
Holdings, 785 A.2d at 109. Citing our Supreme Court’s decision in
Dowgiel,' supra, we determined that Pennsylvania has adopted the rule
that where a right of way is granted or reserved without limit of use, it may
be used for any purpose to which the land accommodated thereby may
naturally and reasonably be devoted. Id. at 113. We looked at the plain
language of the easement in PARC Holdings and concluded that the
right-of-way was ambiguous because the language did not specify a limited
purpose for access, such as “for the purpose of maintaining a water system”
or “for pedestrian or vehicular travel only.” Id. at 112. The PARC
Holdings Court ultimately recognized that it was proper to install utilities
that naturally and reasonably may be accommodated by an easement. Id.
Here, the easement at issue provides, in pertinent part, “Together with
the right of ingress and egress over, through, and upon a certain 14 foot
easement for a road right of way running over through and upon land” (as
described more particularly). Complaint in Equity, 3/13/2014, at Exhibit A.

Upon review, the easement does not have a limited purpose and, thus, is

1 In Dowgiel, our Supreme Court concluded that the grant of a right-of-

way for a private road included the right to construct and install electricity
lines across the easement as “a reasonable and natural use of the private
road for the purpose for which it was created, to wit, to enable the owners
and occupants of the premises to which the road is appurtenant to obtain
something which is essential to the livableness of the home, to wit,
electricity[.]” Dowgiel, 59 A.2d at 121.
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ambiguous. After conducting an in-person view of the properties and
hearing testimony, the trial court “credit[ed] the evidence offered by [the
Plows] as to the difficulties experienced with the on-site septic system and
the fact that connecting into the municipal sanitary sewer system would
make the residence ‘liveable’ [as set forth in Dowgiel].” Trial Court
Opinion, 5/10/2017, at 7 (footnote incorporated). As such, the trial court
granted the Plows relief to install sewer lines through the easement with
appropriate notice to Appellants and upon the condition that the Plows bear
responsibility for returning the right-of-way to its preconstruction condition.
Upon review of the facts of this case, together with applicable law, we
discern no abuse of discretion or error of law in the trial court’s
determinations. With no limitations on the use of the easement for ingress
or egress, it was proper to allow the installation of sewer lines to make the
Plows’ property liveable. Moreover, because the express easement provided
the Plows with the right to place a sewage line, there was no need to show
an easement by necessity. Finally, there was no unconstitutional taking,
expansion, or other encumbrance on Appellants’ property, since the existing
easement allowed for the installation of sewage lines. As such, Appellants
are not entitled to relief and all three of their issues are without merit.

Judgment affirmed.

Judgment Entered.
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IN THE COURT OF COMMON PLEAS OF CAMBR]A COUN'] Y PENNSYLVANIA

"CIVIL DIVISION U_ s
MICHAEL E. PLOWS and" ST No 2014 1.109 AE ew L
BERNADETTE M. PLOWS, _ Py C
Plaintiffs, , .~ . . - 1925 (b) Opll‘llOl‘l g n{?/g Ty
s ) . mes T E T
X Sm = iy
VS, - ) o o _.L- _“ "_":_}T‘FE 5‘ %‘-
DENNIS ROLES and A TR s -
JESSICA M. ROLES, g o 2 .
' Defendants. gl M
ccn_ar_ts ‘ . ._r?, g =
OPINION '

Kiniry, J., g May 2017. Th:q matter comcs. be’rore the Court as a result of

Defendants Denms Roles and Jessma Ro es ("Ro]es") h]mg a. Statement of Matterq Complamed-
of on Appeal. For thé reasons set forth bclow, the Cpux‘t,_respectfttl_ly- submits that the Court’ s_

-

decision in this matter should be affirmed.

FACTUAL AND PROCEDURAL IIISTORY

This case mvolves a dlsputc between adjommg landowners Mlehael Plows and

Bernadette Plows (“Plows ) purchaeed a property" with an.address of 664 Headncks Road
Johnstown, PA' ]5909 on September 27, 2000. Transcnpt ofNon—}unj Trtal 51 ]flS pp 4.5,

The P}ows deed for their property mcludes al4 foot nght of-way that transverses the Roles

prOperty Id. p 6, 11 23 25, p. ? AL l-2 ln 2002, the P]ows began to expertence prob]cms w1th |
hthelr septic system and eventually, after trying several remedtal measures they applted {0 have -
municipal water installed through the JaeksonfEast Taylor TOWnShlp Sewer Authonty ;d , PP-

8-9. The Roles purchased the adJoznmg propeny in 2010. Id p 20 1. 20 25 At some point

thereafter ammos:ty between the two nelghboxs dechOpcd Partmularly, Mrs Plows testified




)| that Mr, Roles.during several occas_.ioh's verbally attacked her with profanity laden insults. Id.

pp. 29-30, 32-33. . '

“The Plows: dleo submitted into cv1clence several plLtLlI'CS 01‘ what’ they dcscribed ds Mr.

Roles’ attempts to block thc1r use of the rlght-ot-wav wnth bamcrs an;! VEth]eS Id - pp. 35-41,
M v o [ ) \ . '_

Plaintiff’s. Exh:bns Hl H? A rctlrcd couhactor chk Houston tesnf“ ed that he and hIS son

PR RIS

'mcaeured the d:stancc between: the mumcxpal sewct lmes and the P!ows rcs:dence [d p 62, 11.
c-b. The cltstanc‘e w‘a's -\'\'rlt‘ho:l‘ one‘hundrc'd i'my ( 1 50_) f-‘eet? m'eam'ng-thc--Plo.\vs.are required "to.‘
“tap into the: mumc:pal system Id. p. 62 1. 8-13."

On March 13, 2014 the Plows ﬁled a Complamt m Equnty qeekmg to enjoin the Roles N
~from iriterfering or obstructmg rhe P]ows usagc of the nght -of- way, cn_;om the Roles trom

harassing thent in any manner, order that lhe_ Plows are permitted to m_stail a sewer line through,

__the_'r.i ght-of-way, order that the PIows;are;p_ermii-iedto--ha_'\f"e .a-t'e{n_porary casement.in‘ additionta

‘u

the current nght-ot -way-to. mstall thc scwcr. line, retain JUF]SdlCthH to enforce the order and any
'other appropnate relief, On November 5, 2014 the Plows fi icd a Petztlon for Spec1al
Injunctlom’Permancnt-In_}unctxon askmcv'for- a Rule to ShowCause as to why the reltet- re‘ouest'ed'
n rcga rds to the sewer plpe should ot be- granted pendmg the outcome of the matter on the'
‘ments On. Novembc;' 12 20[4 the Court scheduled a status conference in this matter f'on
November'ZG, 2014, On No_v’ember'-26,2014-,__ thls”'conferenc‘e was contmucd 10 January 21,201 5
at the request of the Plows’ ottomey:___ On Décemgor 23,2014, thc- Roles filed a 'rcspoﬁs.c:‘lo thc
-P‘l‘ow_s‘-‘ complaint and petition in the nature _of_.pt'c-lim'inary:objcctioi1s-.- Argument-on the

preliminary objections was 'schEduled;_ for February 16, 2015 and 4 no_u-jurs_{ trial set for March 4,

2015.. o L




On February 13 20185, the: Plows fi led a respons:: to the Roles prLllmmary ob_lectlons
‘On February 25, 2015 the non-_|u1y trlal was contmued to Mav i1 2015 on the motlon of the.
Plows” attomey On March 3; 2015 the Court overmled the Roles prellmmary Ob_]CCthl‘IS On

April 2, 2015 the Rolcs fi Ie(i an Answer W1th New Matter On May 8, 20! 5, the Plows filed an

Answer to thc Ro]es New Matter On May 11, 2{}1 5 a.non-jury tnal was held 1o conc]usmn

'thh the parties subm:rtmg:'posl-ma] le'gai m'ernoranda. On June- 8‘ 20.1-5 th‘e"Cou’r‘t re‘n‘der‘ed’ its

'vcrdlct and crdnted the Piamt}tt the rLght to install the sewer lme through the nght of way apon

certam condmons On June 12 20[5 the Roles fled a Motlon f01 Posl-Tr:al Rellet and,a

L]
. L. .=,L H L e
A -~ B r

! Request for a Transcnpt For reasons unknown to the Court tlns Motion was neve: argued

--,4-_-. ,_._.-
1 [

before the Court or scheduledi for Motions' _C_ou_r_t as -pe_r Camb_rl_a'-‘Gounty loca_l pract-l._ce,_ There

wasio docket activity _ontil July 1 S\,"' 20 I'__6__,'Wh'eﬁ the.-'l?lo\v_é ;.__ﬁle‘él -.a_hP'c_titi__oh? to Enforce Court

Order. ArgUment on this Pctitibn was scheduled for Scptember 28, '20'1 6 and at. this point the

~

Court also became aware, For the. f' rst time, that.the. Post Trial Relief) requested by the Roles. had

not been heard nor decided. ‘OnJ uly 18, 2016 the’ Court enteled an Order denying the Post TrlaI

Relief requested by the Roles. On Aug"us'_t"-2_, 20186, the Roles filed a Notice of Appeal. On

1LY

Augﬁst 9,2016 the étmr‘t. ordered the-}{oles to ﬁl'e:a’Conciée' Siatetﬁent.of'Matter's'.Cornplained
of on Appea] On August 18 2016 the Roles complied 'md 'ﬁlcd theii" Conmse Starcment .On
'Septcmber 14 2016, the Superlor Court: quashed the appeai sua- sponte bccausc no judgment had
been cntered on the Court’s verdict, On March 16,2017 _e-ounsei -for Roles filed a .Mot_lo'n 10

Withdraw as C'(:iuns_'ei and oﬁ_March 27, 20 17, the Motion \i;as granted by Order of the Hi onorable

;_Judg‘e.Li’nda_-Ro\}deri Flémioﬁ_of the-:Cambria c.ouniy Court of Common P,'l'eas.' On-Mareh'Zd,

' On Mar¢h 13, 2015, the Court entered an Amended Order removing a typographical error from the Order of March:
3, TR s : . B : P
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2017 ¢ounsel for the Plows filed a F?ra‘ecip‘c-for Final ‘J‘udg."mcnt‘éﬁd ju'dgm'ent WaS'-'entere'd of
record for the Plows. On April 24, 201? the. Roles ﬁ cda Notlce of Appcal and dn May. 8, 201'? .
'comphed with the Court s Order tofile.a Conc1se Slatement of Matters Complamed of on

-Appeal .

" The Roles raisc fourissues for review. First; the Roles argue that the Court erred in”
{l granting an i'njunc"tion where the, Plaintiffs failed to prove that the'requested relief was a

-neccss;tv Su:ond the Rolew a.rgue that the Coun crrcd i fallmg to fmd that the Plamnffs had’
wawed any tightto the rchr.,f requested due to laches Thrrd the Court erred in grantmg the

.ifijunction in that such a grant Lenstltutcd an unlaw’:ul expansion of an unambwuous and express
easement for a road right-of-way. Fou_a"t_h,_ the Ca_urt_erred in. granting the injunction as the grant
| amount to an unlawful condcm‘nation‘ and taking pursuant o the Pennsylvania Constitution and

the United States Constitution. 57 - & =~ _ - S
" _DISCUS'SION

In arfiving at our. verd:ct the Com’r lelled pr1r101pally on the same Jinie of cases we c:ted

. our Order of Marc,h 3, 20 l 5 that overruled the Roles Prehmmary ObjCCtIOHS - We view the

latter two cases as progeny-of the D owglel case an_d shall examme;-th_e mogt recent case _P'A'RC' V.

Killia. InPARC the Superior Court, cmng DGngel held

QOur Supreme Court's demsmn in Dowgiel v. Reid, 359 Pa. 448,59 A.2d
115 (1948), illustrates that Pennsylvania has adopted the rule that where a
right of way is granted.or reserved without limit of use, it may be.used for
any purpose to.which the land accommodated thereby may natura!ly and.
reasonably be dcvoted ‘In Dowgiel, the court-was ‘asked to determine

. ' whether “the right to'use.a road to and from one's habitation” also:

Dowgle{ v. Reid, 539 A.2d i 15, (Pa. 1948) ’opL v Muth, 48] Ad 355 (Pa Supcr 1984) and PAI{C Hnlc!mg’g, inc.
M Ki]hg 785 A24.106 {Pa Super. 2001). . . 5




PARC Holdings, Inc..v. Killia, 783 A.2d.106, 113 (Pa.Super: 2001) (some internal citations
omitted). Tn PARC the dispute was whether a right-of-way that had language for “ingress and
cgress” included the right to install utili ties. The langua ge of the right-of-way in PARC wasas

follows:

Id., 785 A.2d 106, 109_-'_(.Pa.$:uper._.2001}:'(emphasi_‘s in original). The language at issuc.in the case

included the right to prowde the property. with electricity. In" answering. the

question i the affirmative, the Dowgiel court reviewed the language and
circumstances from various-cases dnd concluded that “the weight of
authority” favored a constructmn of easements to allow for utility access

" where the way was granted or'reserved wzthout dany cmpressed llmnanon

of its use.

EXCEPTING AND RESERVING unto the Gr antortl its successors and -

assigns a non-exclusive fifty (50) foat wide rlght-of-way, with-Grantee,

~ their heits and assigns, for i mgress and egress to certain land now
. owned by Grantor consisting of appr0x1mate1y 46 acres.and adjoining

the land hereby granted, the centerline.of which Right-of-Way shall be an

extension of the centerliné of'ChapéI Crest Terrace, a fifty (50) foot street,

and shall extend from the mdst northerly extremity of Chapel Crest

Terrace, as currently emstmg, along the centerling of said Chapel Crest -

Terrace, as extended; in a northwesterly direction, approximately thirty
(30) feet to the southern border ‘of the land now owned by Grantor and 16.
be benefitted- [51c] hereby : :

at bar is as follows:

Plows™ Complaint in Equity, Exhibit A.

Together with the:ri ght of i mgress and egress.over, through and upon a
certain’14 foot easément. for a road nght of way runmng over through
and upon land now or late of Henry W. Kazik, et al, commencing and
leading and extending from Headrick’s Road in to the land of said °
grantees a distance’ of 100.66 feet moretor less, said casement for the. road.
right way 1s situate along the southeasterly boundary line of Kazik land as
forth in Deed Book 1008, Page 839. The parties hereto further agree that

maintenance of sa'.d right of way will be the ‘responsibility-of the. grantees,'

their heirs and 3351gns




- The Supreme’ Court of Pennisylvania, in Dow’g_i_'g:l:‘ (whosé rationale was relied on by the Court in-

PARC cited above) held that the right fo usc-a road 1o and from oﬁe_’.s habitatioh includes the -

right to erect poles along that road on which may be strung -wires for the: transmission .of

slectrieity t6 dnd: from that habitation. In do‘inhﬂ..-sd fhe-Cour_t rat_idnali'zéd: ’

- To erect poles: along the pnvate road and to strmg on those poles wires for
the. transniission of electricity to and. from the home of défendants, James
and Esther Reid, to the power ]mc on the main highway, is 2 reasonable
and- natural use of the. private road for the purpose for which. it was

_created, to wit; to cnablé the owners and occupants of the premises fo

“which the road is appurtenant to obtain something which is essential to the
livableness of the home, to wit, electricity, the same being obtainable only
by the means above stated. -Such a use is in this modern efa one of the
ordinary purposes of such a way; on this record this use appears to be a

* reasonable one and it further appears that it does, not constitute an
additional burden .on the servient estate except poss1ble ‘one,of a tnﬂmg"
character. . .

-Dowgiel v. Reid, 59 A.24 115, 121 (Pa. '1§.43);

Fmal]y, the Pennsylvama Supenor Court in Pope v; Muth, hkewrse rélied on Dowgiel to
hold. that “it would be ennrely unreasonabie to gram appellees permiission to c011<;tmct aToad to
connect their future home wi’t_h a main road and then to deny_ them :-thc ahility 'to_live in the home.
in a manner consistent w1th accepted modern standards » Pope v. Muth '48'1 A .2d 355, 3'5."? (Pa. -

Super. 1984). "Thus, when taken as a whole it seems clear that Pennsylvama law supportb the -

- proposition that a ti ht-of—wa easement for access to-a lesuience or tor “ingress. and egress”
prop: g y

hecessarily mcludes utility aecess “over, through and. upon the tand.”

¥ Ofnote is :hanhe Pennsylvan:a Supreine Court, in Dowaiel, alsé explicitly held that ns mlmg expressly overruled
its prior- dcms:on in Allen'y, ib, whefein the Court “had-held “Bit plaindffsT nght to lay. or authorize. another to

lay a line of gas pipe theréin depends upon the nature oi her ownerslup Ifan e.lbement then shé ¢an use it oiity for .

the purposc for which it was established or dcdlcaled and canmot lay a pipé life thercin;” (ongmal citations, omltted)
See Dowgiel, 59 A.2d | 15,at 121, In ARQ the PLnnSyIvama Supcrmr Court recognized in.a footnote that Allen

‘had been-overruled by Dowgle]'as wcll Sce PARC ?85 A?.d 106, Fig,n 20 .« ¢ _

LI -




In making our decision we. gave little weight to either parties’ descriptions of their

neighbars” behavior. Thé Cotint has found in propérty dispites that well:meaning people lose

- sight of the issues because they have beconie so-wrapped up in-.d_c_té_sting. their neighbors’

. N ',‘. . - . . T : 2
existence.. That seemed to the Court to be the case 11 this particular dispute.. We did however,

- creditithe evidence olfered by the Plaintiff as to the difficulties experienced with the on-site

o B
L}

septic system and the fact‘that connecting into: the muhicipé'l.sanit_ary sewer system would make
,,4

the rcsi_de-nce ‘livable:” Wé'a'lso cénHUCled'_'_afi -in-p‘ersoh“\? i‘e;v of' the premises. -'Aft'er hedring all

the evidence and rev:ewmg the Iaw the Court attcmpted to cqmtably crat‘t a rcmedy SO that the

-

._v.. ‘ k .

._Plows could lap. mto the: samtary sewer lmes and enjO)’ the modern conveniences appurténant
 thereto but‘ also assure that the Roles would not beunduly Eurdened by this process. We made
the Plows responsiblé to teturn.the road 1o its st’aréfpri_o__r to the'installation, we made a provision

that there must be 72 hours prior written notice to the Roles and we also. made the Plows

responsible for reinstalling a-cable on.the Roles property to.its preconstruction condition after ifs

‘removal. We are unsure, based on the Proccd ural history of this :casc,-.i'fsuch installation-lias
- ever-cven becn: attempzed Nonetheless we: ask that the Honorabic Pennsylvama Supenm Cournt

affirm our dCClSlOIl as we believe lt 1'-‘. supported by. ihe appllcanon of these facts 1o the curren{

law of this Commonwcallh._

'BY THE COURT:

Par 1ck T. Klmry, Jud r_ -

*The Court in Dowgiel used this adjective to describe the addition of electricity to theitigants residence.
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