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Appellant, Brian J. Young, appeals from the judgment entered on August
29, 2017 in favor of Jory and Joeanna Rand (the Rands). We affirm.

We briefly summarize the facts and procedural history of this case as
follows. Appellant, a licensed real estate agent, is in the business of
purchasing older homes, remodeling them, and selling them for a profit. In
2010, Appellant purchased a 100-year-old, three-story home with a detached
garage in the Southside area of Pittsburgh, Pennsylvania. Appellant hired
Brandon T. Colella as the contractor in charge of renovations for the project.
To create a more open floor plan on the main floor, Appellant directed Colella
to remove a load-bearing wall and replace it with support beams and columns.
The Rands purchased the remodeled house in August 2012. In December
2012, the roof leaked. The Rands replaced the roof in January 2013 and soon
thereafter noticed the floors in the house were sinking. An inspection revealed
that Appellant had not followed his engineer’s directives to secure a basement
column to the ground. The Rands spent approximately $70,000.00 to
remediate the overall damage.

In April 2013, the Rands sued Appellant, Appellant’s parents, Colella,
and Win Realty, Appellant’s real estate company.?! In September 2014,

Appellant filed a praecipe for a writ to join Barristers Land Abstract Co., the

1 Prior to trial, Appellant’s parents were dismissed from the case. Colella
settled with the Rands prior to trial for $50,000.00. Appellant’s parents and
Colella are not parties to this appeal.
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settlement agent for the real estate transaction, as an additional defendant.?
The trial court held a four-day bench trial commencing on May 1, 2017. On
May 9, 2017, the trial court issued a verdict in favor of the Rands in the
amount of $35,764.35. More specifically, the trial court determined that
Appellant and Win Realty were jointly responsible for one-third of the verdict,
Barristers Land Abstract Co. owed one-third of the verdict, and Appellant
solely owed one-third of the verdict for violating the Unfair Trade Practices
and Consumer Protection Law (UTPCPL), 73 P.S. 8 201-1. All of the parties
filed post-trial motions. The trial court granted the Rands’ request for counsel
fees and expenses under the UTPCPL totaling $12,286.54, as well as delay
damages of $3,161.57. The trial court denied all other requests for post-trial
relief. The trial court entered judgment on August 29, 2017. This timely
appeal resulted.3 4

On appeal, Appellant presents the following issues for our review:

1. Whether the trial court’s decision that [Appellant] violated the
provisions of the Real Estate Seller Disclosure Law (“RESDL”)
by failing to disclose alleged defects of which [Appellant] either
had no knowledge of or which he reasonably assumed had been

2 Barristers Land Abstract Co. is not a party to this appeal.

3 Appellant filed a notice of appeal on September 22, 2017. On September
26, 2017, the trial court ordered Appellant to file a concise statement of errors
complained of on appeal pursuant to Pa.R.A.P. 1925(b). Appellant complied
timely on October 16, 2017. On December 15, 2017, the trial court issued an
opinion pursuant to Pa.R.A.P. 1925(a).

4 This appeal was filed on behalf of Appellant only. Win Realty is not a party
to this appeal.

-3-
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corrected is not supported by substantial evidence or [is]
erroneous as a matter of law[?]

2. Whether the trial court’s decision that [Appellant] allegedly
engaged in fraudulent or deceptive conduct thereby violating
the [UTPCPL]] is not supported by substantial evidence or [is]
erroneous as a matter of law?

3. Whether the trial court’s decision calculating the amount of the
Rands’ damages is not based upon substantial credible

evidence and includes work that was not causally related to the
alleged property defect?

Appellant’s Brief at 3-4.

We briefly summarize Appellant’s issues as follows. In his first two
issues, Appellant challenges the trial court’'s findings that he knew that
remodeling work was not completed or performed correctly and proper
permits and final inspections were not obtained in violation the RESDL and
UTPCPL. 1d. at 13-14, 22-24. Appellant contends that he reasonably relied
upon Colella, as his contractor, to obtain permits, perform all the necessary
work, and complete a final inspection. Id. at 16-17, 23-24. As such,
Appellant avers he was “without knowledge that the alleged material defects
existed or had not been corrected by Colella when he filled out the [d]isclosure
[s]tatement, or at any time thereafter up to the closing.” Id. at 17; see also
id. at 23. In his third issue presented, Appellant argues that the trial court

miscalculated the damages awarded to Rands.> Id. at 24-27.

5 More specifically, Appellant avers the trial court erred in accepting the Rands’
bill for remediation, because “[t]hat bill was a lump sum amount, and did not
itemize the amount the labor or material costs for any aspect of the
unspecified work.” Appellant’s Brief at 25. Appellant further claims that “[t]he
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Our standard of review in non-jury cases is limited to:

a determination of whether the findings of the trial court are
supported by competent evidence and whether the trial court
committed error in the application of law. Findings of the trial
judge in a non-jury case must be given the same weight and
effect on appeal as a verdict of a jury and will not be disturbed on
appeal absent error of law or abuse of discretion. When this Court
reviews the findings of the trial judge, the evidence is viewed in
the light most favorable to the victorious party below and all
evidence and proper inferences favorable to that party must be
taken as true and all unfavorable inferences rejected.

Additionally, this Court has stated that we will respect a trial
court’s findings with regard to the credibility and weight of the

Rands changed the flooring from hardwood to bamboo because they liked it
better than the original” not because they corrected structural defects as
alleged. Id. at 26. He also contends that the trial court’s award was subject
“to [an] offset for [a] $30,000[.00] gain the Rands made on the [subsequent]
sale of the property and [for] the $50,000[.00] settlement from Colella.” Id.
at 26. Finally, Appellant claims that the Rands also rented the home for a
year prior to selling it and “[t]he amounts [the] Rands received in rent for the
property should further reduce their claim of loss.” 1d. at 27.

However, upon review of the certified record, Appellant failed to raise
these contentions in his concise statement of errors complained of on appeal
pursuant to Pa.R.A.P. 1925(b). Our Supreme Court has stated:

Our jurisprudence is clear and well-settled, and firmly establishes
that: Rule 1925(b) sets out a simple bright-line rule, which
obligates an appellant to file and serve a Rule 1925(b) statement,
when so ordered; any issues not raised in a Rule 1925(b)
statement will be deemed waived; the courts lack the authority to
countenance deviations from the Rule’s terms; the Rule’s
provisions are not subject to ad hoc exceptions or selective
enforcement; appellants and their counsel are responsible for
complying with the Rule’s requirements; Rule 1925 violations may
be raised by the appellate court sua sponte[.]

Commonwealth v. Hill, 16 A.3d 484, 494 (Pa. 2011). Accordingly, we deem
Appellant’s third issue waived.
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evidence unless the appellant can show that the court’s
determination was manifestly erroneous, arbitrary and capricious
or flagrantly contrary to the evidence.

Gutteridge v. J3 Energy Group, Inc., 165 A.3d 908, 914 (Pa. Super. 2017)
(internal citations and quotations omitted).

We have previously determined:

The RESDL, 68 Pa.C.S.A. § 7301 et seq., provides that “Any seller
who intends to transfer any interest in real property shall disclose
to the buyer any material defects with the property known to the
seller by completing all applicable items in a property disclosure
statement which satisfies the requirements of section 7304
(relating to disclosure form).” 68 Pa.C.S.A. 8 7303. The RESDL
further provides, in pertinent part, “If information disclosed in
accordance with this chapter is subsequently rendered inaccurate
prior to final settlement as a result of any act, occurrence or
agreement subsequent to the delivery of the required disclosures,
the seller shall notify the buyer of the inaccuracy.” 68 Pa.C.S.A.
8§ 7307.

The seller is not obligated by this chapter to make any specific
investigation or inquiry in an effort to complete the property
disclosure statement. In completing the property disclosure
statement, the seller shall not make any representations that the
seller or the agent for the seller knows or has reason to know are
false, deceptive or misleading and shall not fail to disclose a known
material defect. 68 Pa.C.S.A. 8 7308. “A seller shall not be liable
for any error, inaccuracy or omission of any information delivered
pursuant to this chapter if: (1) the seller had no knowledge of the
error, inaccuracy or omission....” 68 Pa.C.S.A. 8 7309(a)(1).

Growall v. Maietta, 931 A.2d 667, 672 (Pa. Super. 2007)(footnote omitted).

Regarding the UTPCPL, we have held:

the UTPCPL has the purpose of protecting the public from unfair
or deceptive business practices and provides for a private right of
action. The right to pursue an action is as follows:

Any person who purchases or leases goods or services
primarily for personal, family or household purposes

-6 -
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and thereby suffers any ascertainable loss of money
or property, real or personal, as a result of the use or
employment by any person of a method, act or
practice declared unlawful by section 3 of this act,
may bring a private action to recover actual damages
or one hundred dollars ($100), whichever is greater.

73 P.S. 8§ 201-9.2 (footnote omitted). The unlawful practices
noted above include the UTPCPL’s “catchall” provision in 73 P.S.
8 201-2(4)(xxi), [which] provides liability for fraudulent or
deceptive conduct which creates a likelihood of confusion or of
misunderstanding.

We note that deceptive conduct ordinarily can only take one of
two forms, either fraudulent or negligent. ... The pre-
1996 catchall provision covered only fraudulently deceptive
practices. The broadening of the UTPCPL ... makes negligent

deception, e.g., negligent misrepresentations, actionable under
the post-1996 catchall provision.

Kirwin v. Sussman Automotive, 149 A.3d 333, 336 (Pa. Super. 2016)
(original brackets and some citations and quotations omitted).

Here, the trial court determined that, prior to the sale to the Rands,
“[Appellant] was present for the August 30, 2011 inspection that exposed him
to a support column in the center of the basement that was not secured to
the floor.” Trial Court Opinion, 12/15/2017, at 5 (record citation omitted).
“The inspection report actually contain[ed] a photograph showing the
inspector pushing the unsecured column with his foot along the floor.” 1d. at
5-6. Thus, the trial court determined that, “[s]ince [Appellant] was present
for the inspection and was provided the report showing movement in the
column, he knew of a past problem with a structural component but failed to
disclose it.” 1d. at 6. Hence, the trial court determined that when Appellant

subsequently executed the disclosure statement, he was misleading when he

-7 -
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stated that he was unaware of past structural problems with the home. 1d.
at 7. Likewise, the trial court concluded that, “it was not reasonable for
[Appellant] to believe that [] Colella corrected the structural defect” when the
home inspection set forth that “Colella’s work appeared to be done by ‘an
unqualified person’ and was below local building standards[.]” Id. The trial
court also concluded that Appellant knew he had to obtain an occupancy
permit for a newly erected garage, but he failed to do so and then misled the
Rands about his knowledge of building code violations. 1d. at 8.

We have reviewed the certified record, the parties’ briefs, the relevant
law, and the trial court’s opinion entered on December 15, 2017. In this case,
the trial court determined that Appellant knew there were structural problems
with the subject property and that occupancy permits were required but not
obtained. The trial court concluded that Appellant failed to disclose these
deficiencies to the Rands as required under both the RESDL and UTPCPL and
the Rands suffered subsequent damage. Moreover, the trial court recognized
that it was unreasonable for Appellant to believe that Colella corrected the
known structural problems, because Appellant knew Colella’s overall
construction skill fell below local building standards, well in advance of closing
with the Rands. Based upon our review of the record, we discern no abuse of
discretion or error of law. Because the December 15, 2017 opinion
meticulously, thoroughly, and accurately disposes of Appellant’s issues on

appeal, we affirm it and adopt it as our own. Accordingly, we direct the parties
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to include the trial court’s opinion in all future filings relating to our

examination of the merits of this appeal, as expressed herein.

Judgment affirmed.

Judgment Entered.

Joseph D. Seletyn, Ejz

Prothonotary

Date: 7/13/2018
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OPINION
Alan Hertzberg, Judge Date Filed: December 15, 2017
I. Background

Aftér graduating from Boston College and working'in sales.for-a sportswear
company, defendant Brian Young purchased a home in Pitisburgh. He ‘had-d contractor
‘make some updates to it and placed it for sale with his mother, a real estate;agent. Itold
qu_'ig_ikl.y,_ and Mr. Young said it was a-.:s'ﬁ-céie‘ssful. project. He thieh decided to change
careers and becamea full time “real estate investor?* M. Young’s investments, however,
are exclusively what is commonly called “house flipping” in-which he will “buy cheap,

tehiabanid sell for.a-profit... » Transcript of Non-Jury Trial (“T.” hereafter), p. 18. M.
1




Young’snext:project-was the purchase of a home in Dormont Borough for $30,000 that
e 4lst said werit wéll. He then purchased and quickly sold two-more homes:in Dormont.
All'three Dormont projects were iiifior refiovations: involving:updating -el's'theti;is;',. with
Brandon.Colella serving as the contractor in charge: of the renovations,

As Mr. Young was “flipping” the three homes.in Dormont, he determined
he couid make a larger profit if he saved on'sales commissions by becoming:a licensed
real estate agent. 1n2009 Mr. Young took the required courses, passed the.examination,
andin March: of 2010, becamie a licensed real estate agent. Mr. Young:then turned his
attention to-.t'h'e ‘Southside of Pittsburgh and purchased:a home on Fox Way that “was a
gutjob. [Brandon Colella] gutted the property and rewired it, repfumbed it, installed new
drywall, new flgors, new-Xitchen, It'was more exténsive than the Dormont properties.”
T,; p-615. Italso sold-quickly; and Mr. Young said there:were.no-complaints.

In the‘fall of 2010 Mr., Young purchased a three-story home, with’a:
detached garage on the Southside of Pitisburgh known as.2315 Jane Street.. The home:

‘wis built over ofie- hundred years ago,.and Mr. Yoiing putchased it for. $152,800.,
Brandon Colella recommended that Mr. Young-comipletely gut:2315 Jane Stréet, but Mr:
Young instead decided to save money by limiting renovations to those that-created a
more attractive appearance, such.as an “open.concept” first floor.. In October of 2011 Mr.
Young listed the hoine for salé for over $400,000 with his broker, Wiir Realty Advisors.
Thisbroker eatered to agent/investors'with a.commission split.of 70-30.in favor of the
agent and agents permitted to engage exclusively in.transactions-involving themselves as

Young reduced the: price.




outgrown the fownhouse: they occupied on the Southside. They were intetested in finding
another home on the Southside that was larger, had a garage and yard and needed
minimal renovations. They found 2315 Jane Street had everything;they were looking for
and-purchased it from. Mr. ‘Young for $315,000 on August:30; 2012..

On December24, 2012, during a rainstorm, water poured into: the home from a

leak in the roof. Barlyin January the Rands had a contractor named Teénnis Roofing:

install a new roof. In creating the “open concept,” a load-bearing wall that ran from the.

front.to the rear of the home was removed and replaced with.columns.and beams.

Almost immediately after. the roof replacerient the Rands began t6 feel “that the house

Was;.ch'ang‘_ing'; the floors were sinking” (T, p. 529)_’and they saw cracks.in the drywall
that covered the:mid-span support column.on the first floor. Tt-turned-out the directive
from the engineer who designed the columns.and beams to “as$ure-¢ontinuous ioad path
to the footing ini the basement” (T, p. 354) was not followed. The Rands theii had to

spend $70,126 to replace the systemof beams and columns Mr. Young had installed-and

to repair other impacted components of the fome.

‘In April of 2013:the Rands sued Mr. Young; Mr. Colella and Win Realty®, Tn

September of 2014 Mr. Youngtiled a praécipe for a writ to-join Batristers Land Abstract

Co,, the s'stﬂemcnt\agen't-;tha_t\c_lo'sejd'_the real estate transaction, as an additional
defendant. Prior to:irial Mr. Colella reached a settlement with the: Rands, and this Court

excused him from.forther parficipafion in the litigation. The dispute:was assigned.to'me

for disposition‘via non<jury trial, which was held on May'1, 2,:3:and 4,2017. Qn May9,

' The Rands also sued Mr. Young’s:parents, who signed the deed, but they were.dismissed from the case
before trial. K £




jointly by Mr. Young and Win Realty, $11,921.45 owed by Baristers Land Abstract and

an,additional $11,921.45 owed only by Mr. Young:for 'viOIatiﬁg"-the-;'Pénﬁ'sylf\‘iaﬁ'ia' Unfair

Trade Practices. and Consumer Protection Law (“UTPCPL” hereafier). See73 P.S:§201-
T et seq.

The Rands'filed the first post-trial motions; requesting clarification of the award
of damages, counsel fees.and experises of $53;419.30 wiidér the UTPCPL and delay
damages under Pennsylvania Rule of Civil Procedure no.238. All the other parties then
also filed post-trial motions, lleging I ¢ommitted a.multiplicity of errors in my verdict. I
awarded the Rands counsel fees and expenses of $12,286.54 aiid delay damages.of
$3,161,57 but denied all other post-trial mofions: J udg_rﬁeni-w"as entered and.appeals

Fach filed a concise statement of rfoss comiplained-of on appeal.- See Pennsylvania Rule

of Appellate Procedure 101925, The balanee of this-opiniofi‘will addiess éach error
identified in the concise statements.
I, Errors Claimed by Mr. Young

In paragraph 1 of M. Young?s concise. statenient, he contends my “Non-Jury
Verdict:and Verdict Explanation is uncertain and anibigiious....” Thé first parties that
registered a problem with my verdict and explanation were the Rands in theirpost-trial
motion :regi‘léS't_.‘fo'r.'*‘.cl’zir?ificatioﬁ-”" ofthe.award.of damages. Mr. Young, WinRealty and
Barristers also then raised this:issue in their post-trial motions as well & ini Mr. Yourig’s
andBarristers’ concise statements. The Rands alleged a conflict existed between the
verdict amounts of $11,921.45 against defendants Young and Win Realty and $11;921.45

against additional defendant Barristers because:my explanation stated, that these

4




amourit “split equally between the: remainifig Deferidarits and the. Additional, Defendants.”
Because the defendants and additional defendaits are comiprised of thrée parties, the
Rands.construed the “split equally” language fo.call for division of the.$23:842.90
equally among each of the three parties. However, that was deﬁnit_el__y"not'_'vihaf,l
intenided in the verdiét. 1 determined Win Realty was vicariously liablefor Mr. Young’s
conduct; henee Win Realty could orly be jointly liable with Mr. Young. On-August 18,
2017 Lattempted to clarify that the. explanation “was intended to inform the-parties that
thie aiiount of $23,842.90 was split equally between two groups, the Defendants and the
Additional Defendants, with each group thus being responsible for an equal amount (the.
Defendants are responsible for $11,921.45 and'the Additional Deferidants are responsible
for $11,921.45).” Apparently, this clarification is acceptable to. the Rands.atid Win
Realty but not accéptable to Mr. Young and Barristers. With several factors that made
the verdict complicated {e.g:, behavior aftribiitable t6:a séttl'iizg: defendant-and enhanced
‘dama ges under the UTPCPL applicable to only one defendant), I hoped my “Verdict
Explanation” would assist the parties in understanding the verdict. Iapologize if the
parties wefe not dssistéd, but am unaware of any-authority for this constituting reversible:
D3}

In paragraph.2-of Mr. Young’s concise statement, hie contends I m;a‘de-'fén.erro_r by
finding Mr. Young failed to:disclose material defects because there.was 10 evidence he
knew or should have known.of the defects. Mi. Yourg, however, took: the unusual step
of having a home inspection done before he. _Iisie.d’-’ZSlS_' Jane. Street for sale. Mr. Youn g
was presetit fof the August 30, 2011 inspection that exposed him to a support column in

the center of the basenient that was ot sécured to the floor. Sée T., pp. 116-12(. The
3




unsecured column-with his foof along the flobr. Se¢ Exhibit-29, p. 15, Under the
‘headings “Summary of Areas Requiring Further Evaluation” and “Geneéral Information,”
‘the.réport also states:

Auitateur work-It appears that non professmnal or an unqualified

person.or persons attempted to. perform repaiis. The.work is.not to

the typical buﬂdmgtstandards of the-area, Repaxrs will generally

be more expensive because of the amateur. work.
Mr. Young did not disclose this inspection report tothe Rands before they purchased
2315 Jane Street, and he did not volunta'ri_l-_y:pr'ovide it to them when they.requested it
durinig discovery in'this proceeding,

‘Pennsylvania’s Réal Estate Seller Disclosure; Law: required Mr. Young to incliide
“Structural problemns” (68 B.S: §7304 (b)(6)) in the Property Disclosure Statement
provided to the Rands; but ‘Mr. Young’s disclosiire, staterent answéred “No” ;'_th the:
question “Are 'you awate of any past:or present movement, shifting, deterioration, of
‘other problems Wwith walls, foundations, or other:structural components.” Exhibit 15, 1
n06(b) Since-Mr. YO'_im'g‘ wis present for-the inispe'(_:tion _and=-wé§. p,_ro'vi‘(j_ed the report
showing movement in the column, he kiew of a past probler with & structural
componént but failed to-disclose it. Hence, there was evidence Mr: Young knew of the.
defectand my. determiiation that he failed to: disclose it-was correct.

M. Young testified Brian Colella told him he would repair-all the pgq]j]g_m_s;in:the-.
inspection.report,. hence Mr.. Youngj argues.he is. not liable for- the: omission-in the
propérty disclosiire statement because the “omission was based,on a reasonable belief
that a material defect...had been corrected....” 68 P.S. §7309 (a)(2). This provision

cannot be. appl_ib_qﬁle'- to a seller’s disclosure of a past defect because it woiild allow a
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provision applies'when a sellét denies a defect currently exists because the seller
‘reasonably believes.if was eorfected. Bécause-Mr. Young’s omission concerned the.

existence of a.structural defect in'the-pas, 68 P.S, §7309(a)(2) is not.applicable.

Even if 68 P.S. §7309(a)(2) were applicable, it was not reasotiable: for Mr. Young

10-believe Biian Colella corrected the structural defect. The purchaser of the Fox Way

homie.testified that Mr. Young was:notified that Brian Colella failed to make repairs Mr.
Young had assigned to himi i the:summer of 2011.. T, Pp. 703-710.. Also, with M,
Young’s home inspector saying Brian Colella’s work appeared to be done by “an.
unqualified persoi” and 'W'_,as_b_cj‘low'"_'_qual_:.bui:_lding..standar;ds,-_'it;._is_ not reasonable :t’b--ex;gccti
he could correct the structiural defect. Therefore Mr. Young did not have a “reasonable
belief" that Brian Colella corrected the strictural defect.

In paragraphs 3 and 11 of M. Young’s: concise statemient, he coiitends I made an

ertot by fiiding hie violated the UTPCPL. The sale of residential property-is subject to

the UTPCPL (see Gabriel v. O°Hara, 368 Pa: Super. 383,534 A.2d 488 (1977)), and

misleading conduct by‘a selleris a violation of the “catehall provision” 6f the UPTCPL,

See Bennett v. A.T. Masterpiece Homes v, Broadsprings; LLG; 2012/PA Super 60, 40

*A:3d 145 and 73 B.S. §201-2(4)(xxi), The statement in the written disclosure provided to

the Rands that Mr. Young was unaware of a past structural problem was misleading:

condyct: In addition;.a City Building Inspector informed M. Yourig he necded to obtain
ah occupancy permit because the:old garage had been demolishied and ‘2 iew one erecied
without fire“rated drywall: Seg T.,pp. 194-196 atd 205. Mr. Young, however, failed to

obtain the occupancy permit, which resulted in the City issuing a citation to the Rands for

violating the Building Code. The grqpg_r't_y-;(j_li&sg:;l_qs_urgf statement mistead.the Rands about




‘was unaware of violations-of local Iaws-or building ordinances; Exhibit-,.lfsl,:'ﬁ[;no_sg 7
19(c) and 19(d). Since Mr. Young mislead the Rands about the structural problest and
the:Yack of an-occupancy permit for the new garage, my finding that he-violated the
UTPCPL. was:cotréct.

In__-parag'rqu}S-ﬂf, 5,6 and 8 of Mi, Yo.i‘l'n'g_';’_'si.COnc_:'iS,@'-_'statem@n_t-,' he contends |
errorieously found him tiable for repairs to items identified as defects in the Rands’ home
inspection. There is no merit:to this: gqnffenti_on because I held Mr. Young liable
exclusively for repair costs related to the Structural probler and other impacted
components of the home; such as the floor.and drywall. In th¢ Verdict. Explanation, I
began my calculation of: damages with $70, 126.18, which is'the:total of thé invoices
admitted inito eviderice thiat relate to repair of the structural problem and other: impacted
comporients of the home.? I'ther reduced the damages by $46,283.28 for sixty-six
percent.of the behavior attributable to the seftling defendant, to $23,842.90. The joint
verdict against Mr. Young and Win Realty was for half ﬁf;th'at"am‘dﬁni; $11,921.45, with
anottier $11,921:45 against Mr. Young alone for violating the UTPCPL. Since all
d am'ag‘es'-:‘against_Mi’.\YO',ii'n':g._-a'fe=f1"br"r'i the cost of repairs necessary to _re_SQ'i;Vﬁl}'.the
structural defects, he was not found. liable for the repairof defects:identified in the Rands’
‘home inspéction, Hence, I dzd not make: the error claimed by Mr: Young,

In paragraph 7-of Mr. Yp_ung_’-_ssgo_nci_sca stalement, he.contends I.erron¢ously held
him liable for structural problems that were not visible to-liim prior to _qu‘s_ifng_.and that did,

not-occur until after the closing, However, Mr. Young was, present for the inspection.of

'P E, invoices for $?{J{J $600 $1 600 aud $600 and Lumber quuldators mvmce for $3 5?4 18 for a total of
$70,126.18. N
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-along the '.ﬁ'OO_r---of'thjc' basement support:column. See T., pp. 116-120: Hence, contrary to
M. Y6ung’s coritention, the:structural problem. was; visible to him prior to closing;
Relative to Mr. Young’s ¢laim that th¢ Structural problems did not occur until after
cclosing, the credible, uncontradicted uo_p:i‘ﬁi"on of Roy Kim, Jr., P.E, was that multipie
deviations from his design caused the sfructural problems. -SeeT., pp. 327-334. Sinice
these-deviations.occyrred during the renovation. overseen by Brandon Colella, they did

not oceur-after the closing. Therefore, Idid notmake the errors alleged by Mr. Young.

In paragraph 9:0f Mr; Young’s.concise statement, he-conténds I made an etror

because a provision.in the Agreement.of Sale releases him from liability. This provision,

pparagraph no; 25, states;

Buyer releases, quit.claiins and forever discharges SELLER, ALL
BROKERS, their LICENSEES, EMPLOYEES and any OFFICER- or
PARTNER of ‘any one of them and any other PERSON, FIRM of
CORPORATION who-may be liable by or through them, from any-and all
¢laims, losses or demauds mcludmg, but not limited. to, personal m]ury
and ‘property. ddmage and 4ll of fhe cofisequences thereof; whether known
ot rot, which may arise from the presénce of termites or other woodboring:
insects, radon, lead based pamt ‘hazards, mold; fungi or indoor ait quiality,
environmental hazards, -any-defééts in the. mdmdual on-lot: ‘sewage
disposal system or deficiencies in the on-site water:service system,-or.any
defects or conditions on the Property ‘Should Seller be. ifi default undsr
the-termis of this Agieerient.of in violation of any Seller disclosure law or
regulation, this release does not deprive Buyer of any ‘right to’ pursge any
remedies that miay be available undet law ot equity: This.release will

survive; settlement.
Clearly; the provision does not release.-Mr. Young from liability if he violated any seller
disclosure law. Since Mr. Youngdid violate Pennsylvania’s Real Estate Seller
Disclosure Law, I correctly determined that lie was not released frorn Tidbility.

In paragraph 10-of Mr. Young’s concise stitement, he-contends I madé an érror

because. the Rands waived their claims of defects t0:2315 Jane. Strect by signing condition
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These documents do contain waivers, but none purport to: waive unkiowri claims-dué to
Mr. Youing’s concealiment of defects. [nstead, they indicate that the defects revealed by
the Rands’ home inspection have béen repaired or they have waived their right to have
them rcp_a'ired,_and ‘with the release of escrow mongy, liow the $15;000.escrowed at

closing with Barristers due to unrepaired defects was to be disbursed. With the Rands not

having waived unknown claims due:to Mr: Young’s-concealment of defects, my decision

‘was correct.

In paragraph 12 of Mr. Young’s. concise statement, he contends I étiotieousty

failed “to-determine whether Plaintiffs had afee agreement with.counsel; the amioiint of
Plaintiffs’ responsibility for paying their fees out-of-pocket, orwhether there was a
contingency recovery:in tofal or in part for their aftorney’s fees.” ‘This contention:is
ingorrect. The thirty-eight pages.of detailed invoices provided fo-Mr. Young;and I and.

‘the Rands* motion.for attorneys’ fees-and costs contained the information I used to make:

the determirations: Mr. Young alleges I did not mﬁlﬁc, These documents. established that
the Rands would pay their counsel at the raté of $175per hour, that the .Rang{ls would pay
their counsel no more than $30,000 in atiorney. fees and expenses (the invoices
'dEﬁldﬁstfate-:rmipt;by- counsel of $30,000 from the. Rands), and that the amount over

$30,000 ($53,419.30 was requested in the.motion) would be ¢ontingent on an award:from

the court. Since I did determine the Rands” fee agreement with their cotifisel, there was

no-error:in my attorney fee award.
In paragraph 13 of Mr. Young's concise statement, he contends I erroneousty

failed “to direct Plaintiffs to file of record invoiees setting forth: their counsel’s

professional services and time spent for each service performed, and-the costs claimed,
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appellate review.”™ This contention is disingenuous because the invoicés-would have been
offered into evidende if Lheld an.evidentiary hearing I provided M. Young with the
opportunity for ‘an evidentiary hearing, but he declined to havean evidentiary hearing:
See 6/23/17 Order of Court (“all of counsel ﬁhaVitj_'g.:_a_\, greed. durmga telephone conference:
call held yesterday that there will be no.evidentiary hearing on Plaintiffs” Motjon for
Attomeys Fees and Costs.....”). ‘The fact that the thirty-eight pages of Gounsel’s invoices
were -_';r_)_roviﬂe("].,fo Mr. Youig and I'f-blﬁl'tfiwe_re._n_‘!;)}_\ei't'he’r offered into-evidence at a’heariiig
or .at’tfachecj to the'Rands” Motion had ne effeét oii the ability.of Mr, Young and I to

review them. Hence, there is no:prejudice: to Mr. Yourg and e impact on “reviéw by the
trial Court™ Rélative to Mr; 'Y_qun'g‘_s_-=a§gum'cntfti_lat the: record is incoimplete for

appellate review; a documeiit with couinsél’s hours and hourly rate submitted at the end of
trial with counsel’s assertion that the ‘houirly rate was fait arid reasonable was held by the
Siiperior Court of Pennsylvania to'be sufficient information for the tiidl court’s

-de_tenﬁinaf'ion of an attorney fee award under the UTPCPL. See Wallace'v. Pdstore, 1999

PA Super-297, 742:A:2d.1090 at 1094. Since I possessed more information than the-trial

judge in Wallace v. Pastore, [ was correct in fiot réquifing thé Rands to file of record their

attorney’s invoices,
M. Young’s final contention, set forth in paragraph 14 of his concise.statement,
isithat L erroneousty-failed to consider the faciois. for asséssing the reasonableness-of

Plaintiff’s counsel fees set.forth in Boehm v. Riversource Life Ins. Co. (2015 PA Super

120,117 A.3d 308).: The factors-are:

(1) The time: and labor tequired, the novelty and difficulty of the. questlons
involved and the skill fequisite properly to-conduct the case; (2) The
customary charges of the members: of the bar-forsimilar services; (3)
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the clients from the services;and (4)The c_ont'-iﬁgeﬁcy or certainty of
the compensation.

1d. at 335.. Mr. Young, once again, makes an incorrect contention because 1T, in fact,
conSidered these four faciors.in assessing the $12,286.54 counsel feé:award, I
determined atiormey James spent.more time than another attorney with:more experience
would have spent and allowed only 6.5of the 276 hours he deveted to'the dispute in 2013
.and 2014. Most of the time I cre-dit';:d to attornéy James thereafter involved his
attendance at witness and party-depositions and preparation for-the lengthy trial, which
gither was:not within his control or was reasonable. Attorney James. charged $175 per
hour, a rate Mr. Young did not complain about; and'that I believe is customary for
similar services. I considered the approximately $109,000 the Rands spent repairing
2315 Jane Street and that attorney James’ representation was successful ifi producing a
$50,000 settlemeérit from Brandon Colella '_Plu_s_:a. verdict of $35,764. In deing so, I
awarded a smaller pereentage of the counsel fees credited to:attorney James before the
Colella settlement, 17 percent (based on 6 defendants), than thie 50 percent T awarded
afferiards. I.considered that payment for attorney James® services:from Septeinber of
2015 to the May, 2017 trial was coritingention-my award-and niot yet paid, but I still
eliminated 25 of the'111 hours'he spent durifig that time period because they were not
Hecessary.- Having considered the appropriate: factors and awarding: atforney James 23
percent of the fees and ¢xpenses he requested, my-counsel feeaward was reasonablé and

not erroneous.

3 Inifact; néarthe end of Mr; Young s answer to'plaintiff’s motion fof post-tridl relief, Mi. Yo urig seems for
mdlcate $175:per hour is.lower than the: customary charges, aversiiig “that taté reflects:the lack:of
experience-of Plaintiffs” attorney in handling:¢ivil 11t1gat10n matters,”
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UL Erors Claimed by Win Realty
In paragraph-1 of Win Realty’s concise statement; it contends I made an error by
holding it vicariously liable for the misleading property disclosure statement prepared by
Mi: Young, Win ‘Realty admifs that a broket is Vicariously liabie for the misleading

condhict of its 4gent committed in the.course of his or liet-eifiployment. See Aiello v. Ed

Saxe Real Estate, Titc.,'S08 Pa, 553, 499 A:2d:282 (1985). But, Win Realty argues that:

préparation of the property disclosure staterhent was done by Mr."Young in his capacity:
as the:sellér, it as a.real estate:agent; therefore the:misléading conduct was not
committed in the ec;_ﬁ'r’s_e- of Hi_s- émployment. However, Pennsylvania’s Real Estate S‘élfﬂ_r
Disclosure Law plainly establishes that-a real estate agent is.liable when.lie of she knows
the property disclosure.statement prepared by the selleris misieading, See 68 Pa. €.S.
§§7308 and 7310, While Mr. Young acted ini the- capacity of seller. and real estateagent,
it would be:impossible £6i his knowled geias ateal estate agent to be differentfrom his
knowledge as the seller. Since, real estaté agent 'Young knew the property disclosure.
s'tat'émeﬁt-fwas-_ misleading, I correctly found broker Win Realty vicariously liable.

In paragraph 2 of Win Realty’s concise statement, it contends I made an error by
finding it vicariously liable for Mr: Young’s-negligent remodeling activities. However,
~all remodeling actjvity was performed under the ditection of Brandon Colclia, and T
found Wiit Realty was vicariously liable based ori Mr. Young’s knowledge that the
property disélositre stateriént was misleading.. Hence, there isio- mérit t6: this allegation
of-error,

In'paragraphis 3,4, 5, 6,7, 8, 9-and 10 of Win Realty’s concise-statement, it makes

the same contentions that 'I;_p'revibusl-yaﬂdres;'s"ed'.-undgg the errors-claimed by Mr. Young.
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In paragraph.1 of Barrister’s concise staterént, it contends: my verdict was erroneous
becaiise theie was nio evidence that'it owed a duty to Mr. Young of that:it was negligent..
‘While the Agreement of ‘Sile between: Mr. Youn gand the "Randstpliat:cs% the obligation.on.
Mr: Young to-obtain an occupancy-perinit and/or zoning certificate, this obligation
routinely is assumed by ‘Barristers.and ifs compétitor title: companies as part.of the.
services title companies are paid to perform. wher serving e‘fs:LSéttlémeh't.fag_gms in.charge
of clesing a real estate: transaction.* _S_ggT, pp. 612:617 and 654-655. i assuming this

obligation, Barristers had a duty-to: Mr. Yoling to: usé: reasonable care. Seg Pearson v.

Central Nat. Bank O‘f__l?h'i___ladclﬁhi'a-,_ 102 Pa. Super 11 '1% 156 A. 560 (1931} (holding

seftlement agent liable to-purchaser, who did not purchase fitle instirance, for delinquent
watc;_r rents). "The-'cgide'nce: of Barristérs’ nggli'gcliﬁﬁ :ﬁsscntfifa'lly--Was-‘by admission of its
vice _prcsidcnt- and-general manager that it'shoiild hive, '.but‘:-f_ailed‘. to-notify Mr: Young or
the Rands, Wwhen thé zoning cerfificate provided to it by the:City of Pittsburgh stated that
1i0.eccupancy-permit had .b‘é-éﬁ- issued:and the proposed use “is illegal” Se¢ T, pp. 671-
680. Since there was undisputed evidenice: of a duty owed by BarriStch' to Mr. Youig
and Barristers” negligence, my verdict:against Barristérs was:correct.
In paragraph 2.a. of Barristers’ concise statement, it:conténds I erroncously
imposed a contractual duty when it v;r_a_s--ng,t a party to the Property Disclosure: Stateinént.
-orthe Agreement of Sale. However, Barristérs admitied that it agreed to obtain the

occupancy "permit and zoning certification. Hence, Barristets .’ha-d-; a:contractual duty.

4 The “HUD 17 Seftlement Statement from the #3071 2 closing shows Barristers charging $2,215 for title
ihsurance, $175:for deed preparation aiid $15: for notary-fees-and being reimbursed $202.70 for lien letters,
which included:$100 Batristers advanced 10 the Clty of Pittsburgh for the- z.umng ceruflcatc.
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Jliability_ under the terms and conditions: of the Property: Disclosure Statement and the
Agreement of Sale. However, there is nio statement in either-doctment that releases the
seftlement agent from negligent conduct or. breaching its agreement to _-pro',vide ‘settlement
Services. T-hcre‘forc;‘iSarriStcrs_-Wasx-n'ot;rele::iScd from liability.

1In paragraph 2.c. of Barristers” conciseé statement, it Contends “no evidence. was.
‘présénted-at trial that Barristers was required to obtain an occupancy permit.” To the
contrary, there Was iincontradicted evidence presented at trial that Barristers was‘r,cquired'
to obtain-an occupancy- perihit;

In.paragraph’2.d. of Barristers’ cencise.statement, it confends there was:no
evidence that the lack of an occupancy permit adversely.affecied the title to the property.
‘While this is‘true; liability. was not prémised on. Barristers title insurance responsibility.
Instead, Barristers "I.iabi_litfy was premised on performarice.of its-settlement agent duties.

In paragraph 2.¢, of Barristers’ concise: statement; it conténds thére was no
evidence that lack of an o¢eupancy permit resuited in any damage to Mr. Young of the
‘Rands: ‘To'the: contrary, the Rands.credibly-téstified that they would not have closed on
the purchase of 2315 Jane Street if Barristers had. informed them thete was no occupancy
permit and their proposed-use “is illegal:™ Hénce, the-damages sustained.as+ result of the
purchase of the property would have:been‘avoided had Barristers done its job property.
These damages include not eily the: $70,126.18 the. Rands spent to Tepair the structural
problem, but the additional amount they spent to remove tlie diywall in the garage and

replace it with fire-tated dfywall after being cited for violating the City Code:

35 The :R_ands_‘,pf_lid ‘.fQ,r."ﬂ!_iS' woikiin the.garage but were unable-to locate an invoice that itemized the cost.of
material and fabot for: the garage..
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alleged inconsistency iri the: Verdict and Verdict Explanation that T previously addressed

under the errors claimed by Mr. Youing,

In paragraph 4 of Barristers’ concise: statement, it contends I érroneously

calculated damages by failing “to deduct set-offs from the gross.amouiit claimed by the

Plaintiffs.” The only argument for deducting set-offs that was not addressed under the
errors ¢claimed by Mr. Young is'that rent tecaived-and.the higher sale price obtained when
the Rands relocated toCalifornia should have been deducted from thi calculation of
damages. Howevet, it would be improper to deduct either of these items for at Teast two
reasons. First; receiving rent and appreciation in'the value of real estate over time
typicaily acerue to'any purchaser-of realty, and the Rands hoped for these benefits before

they purchased the home. ‘Second, if they could be:deducted frorm the damages,

‘numerous collatéral issues Would have become relevant (e.g,, any offéetting cost of rent

‘the Rands paid when they: relocated, whether réntreceived was offset by the: mortgage

payment and other expenses and whether the: cost. of any new horie purchased by the

Rands gxceeded the sale price obtained for 2315 Jane Street). Therefore, not deducting:

the renit received and highet sale price obtained was appropriate.and not erroneous:

Bartisters” final contention, set/foith-ii paragraph 5 :of.-lits--=¢qnc'i;se statement, is
that my verdict was erroneous because thie title insurance policy excludes claims relating
to zoning and occiipanicy permits. Since Barristers” liability was not premised on the:title

insurance policy, my verdict was corfect
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