J-567003-19

NON-PRECEDENTIAL DECISION - SEE SUPERIOR COURT I.0.P. 65.37

COMMONWEALTH OF PENNSYLVANIA : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

JORDAN ADONIS RAWLS

Appellant :  No. 720 MDA 2019
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Appellant, Jordan Adonis Rawls, appeals from the judgment of sentence
entered on April 5, 2019, following his jury and bench trial convictions. We
affirm.

The facts and procedural history of this case are as follows. On October
31, 2016, two victims, Kristine Kibler and Shane Wright, were shot and killed
in their residence on Poplar Street in Williamsport, Pennsylvania. On
November 10, 2016, law enforcement authorities filed a criminal complaint
against Appellant, charging him with two counts of criminal homicide and
other, related crimes arising from the aforementioned incident. The next day,
Appellant voluntarily reported to the Williamsport Police Department after

learning of media reports linking him to the Poplar Street homicides. N.T.

* Former Justice specially assigned to the Superior Court.
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Pre-Trial Hearing, 4/26/18, at 14. At the time Appellant reported to the
Williamsport Police Department, he was unaware that he was criminally
charged. Id. The Williamsport police arrested Appellant upon arrival. Id. at
13-14. The police then took Appellant to an interview room, read him his
Miranda® rights, and asked that he sign a waiver form, which he did. Id. at
15. After five and one-half hours of questioning, Appellant gave a statement
to police admitting his involvement with the incident at Poplar Street. Id. at
36.

Thereafter, on April 2, 2018, Appellant filed an omnibus pre-trial motion,
which included a motion to suppress his November 11, 2016 statement to
police. Appellant’s Omnibus Pre-Trial Motion, 4/2/18, at 1-31. In his motion,
Appellant asserted that his statement was obtained in violation of his Fifth,
Sixth, and Fourteenth Amendment rights. Id. The trial court, however,
denied Appellant’s motion to suppress on August 13, 2018. Trial Court Order
and Opinion, 8/13/18, at 1-13.

The Commonwealth subsequently filed a motion for discovery
requesting Appellant to disclose any experts he intended to use at trial.
Commonwealth’s Motion for Discovery, 11/21/18, at 1-3. The trial court
granted the Commonwealth’s motion on December 6, 2018. Trial Court Order,
12/6/18, at 1. On February 7, 2019, the Commonwealth filed a motion to

preclude Appellant’s expert, Dr. Richard Ofshe, from testifying.

1 Miranda v. Arizona, 384 U.S. 436 (1966).
-2 -
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Commonwealth Motion, 2/7/19, at 1. The Commonwealth alleged that Dr.
Ofshe would proffer opinions on the “phenomenon of false confessions” and
“police interrogation techniques” which “[are] not admissible in Pennsylvania”
as they “constitute[] an invasion of the jury’s role as the exclusive arbiter of
credibility.” Id. On February 27, 2019, Appellant filed a motion in limine also
seeking, inter alia, to preclude the Commonwealth’s expert, Sergeant Elwood
Spencer, from testifying at trial. Appellant’s Motion in Limine, 2/27/19, at
3-4. Appellant contended that Sergeant Spencer’s testimony regarding
firearms and toolmark examination did not “possess the general acceptance
to warrant admission” or the “reliability required under the structure of
[Pa.R.E.] 403.” Id. On March 29, 2019, the trial court granted the
Commonwealth’s motion, but denied Appellant’s motion in limine. Trial Court
Order, 3/29/19, at 1.

Appellant’s trial commenced on April 1, 2019. On April 5, 2019, the jury
convicted Appellant of first-degree murder,?2 second-degree murder,3

robbery,# criminal conspiracy to commit robbery,> criminal attempt to commit

2 18 Pa.C.S.A. § 2502(a).
318 Pa.C.S.A. § 2502(b).
4 18 Pa.C.S.A. § 3701(a)(1)(iii).

518 Pa.C.S.A. §§ 903 and 3701(a)(1)(iii).
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robbery,® and possession of an instrument of a crime.” Appellant then waived
his right to a jury trial for the remaining charges. Following a brief, ensuing
bench trial, the court convicted Appellant of persons not to possess firearms?
and firearms not to be carried without a license.? On that same day, the trial
court sentenced Appellant to consecutive life sentences for his first and
second-degree murder convictions. Trial Court Opinion, 7/5/19, at 1.
Appellant did not file a post-sentence motion. This timely appeal followed.1°

Appellant raises the following issues on appeal:

I. Whether the trial court committed reversible error by
denying [Appellant’s] pre-trial motion to suppress [] where
[certain challenged] statements were unlawfully obtained
[in violation of Appellant’s Fifth, Sixth, and Fourteenth
Amendment rights?]

II. Whether the trial court committed reversible error by
granting the Commonwealth’s motion to preclude the expert
testimony of Dr. [Richard] Ofshe[?]

III. Whether the trial court committed reversible error by
denying [Appellant’s] motion in limine to preclude the

618 Pa.C.S.A. §§ 901(a) and 3701(a)(1)(iii).

718 Pa.C.S.A. § 907(a).

8 18 Pa.C.S.A. § 6105(c)(2).

° 18 Pa.C.S.A. § 6106(a)(1).

10 Appellant filed a notice of appeal on April 29, 2019. On May 8, 2019 the
trial court filed an order directing Appellant to file a concise statement of errors
complained of on appeal pursuant to Pa.R.A.P. 1925(b)(1). After securing an

extension from the trial court, Appellant timely complied. The trial court
issued an opinion pursuant to Pa.R.A.P. 1925(a) on July 5, 2019.
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Commonwealth from introducing [the testimony of Sergeant
Elwood Spencer] where such evidence lacked [the] general
acceptance necessary to warrant admission [and, as such,
its probative value was outweighed by the danger of unfair
prejudice under Pennsylvania] Rule of Evidence 4037

IV. Whether the trial court committed reversible error by failing
to hold a Fryel! hearing regarding the admissibility of
[Sergeant Elwood Spencer’s testimony?]

V. Whether the trial court abused its discretion by failing to
give a “consciousness of innocence” instruction[?]

Appellant’s Brief at 4 (superfluous capitalization omitted) (footnote added).
We have reviewed the briefs of the parties, the relevant case law, the
certified record, the notes of testimony, and the opinion of the able trial court
judge, the Honorable Nancy L. Butts. We conclude that Appellant is not
entitled to relief in this case and that Judge Butts’s July 5, 2019 opinion, which
also incorporates her August 8, 2018 opinion, adequately and accurately
disposes of Appellant’s issues on appeal. Specifically, we agree that the trial
court did not err in admitting Appellant’s November 11, 2016, statement to
police because Appellant executed a valid waiver of his Miranda rights and in

turn, waived his Sixth Amendment right to counsel.'? See Trial Court Opinion,

11 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

12 While we adopt Judge Butts’s opinions, we note the following. Herein,
Appellant alleges that the trial court erred by denying his motion to suppress
because the police obtained his statement in violation of his Sixth Amendment
right to counsel. Appellant’s Brief at 18-25. A defendant’s Sixth Amendment
right to counsel attaches at “the initiation of adversary proceedings” which
includes the filing of a criminal complaint. Commonwealth v. McCoy, 975
A.2d 586, 590 (Pa. 2009). A defendant, however, may waive his Sixth
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Amendment right to counsel. Indeed, if “a defendant [] is admonished with
the warnings set forth in Miranda” he “has been sufficiently apprised of the
nature of [his] Sixth Amendment rights, and thus, a waiver of [his] Miranda
rights may [also] constitute a waiver” of his Sixth Amendment right to
counsel. Montejo v. Louisiana, 556 U.S. 778, 786 (2009). Nonetheless, a
defendant must execute a voluntary, knowing, and intelligent waiver. Id.
“The determination [of] whether [a defendant] has knowingly and voluntarily
waived his constitutional rights depends on the facts of each particular case.”
Commonwealth v. Kunkle, 79 A.3d 1173, 1182 (Pa. Super. 2013), citing
Fare v. Michael C., 442 U.S. 707, 724-725 (1979). “These circumstances
include the background, experience, and conduct of the accused.” Kunkle,
79 A.3d at 1182. Herein, Appellant’s chief complaint is that, because the
police failed to specifically inform him that he was criminally charged with the
Poplar Street homicides, his Miranda waiver was invalid, i.e., it was made
unknowingly and unintelligently. We disagree. At the suppression hearing,
the Commonwealth demonstrated that, at the time Appellant entered the
Williamsport Police Department, he knew that law enforcement was “looking
for him” because “his picture [was] in the media in an attempt to identify him
in relationship to the homicide on Poplar Street.” N.T. Pre-Trial Hearing,
4/26/18, at 14. The Williamsport police then advised Appellant that there was
an arrest warrant for him, took him into custody, and read him his Miranda
rights. Id. at 13. Before Appellant waived his Miranda rights and before
police commenced any questioning, police also specifically informed Appellant
that the arrest warrant was issued in conjunction with a police investigation
of a criminal homicide. Id. at 33. Accordingly, we agree with the trial court’s
determination that the mere fact that the police did not inform Appellant that
he was criminally charged did not render his subsequent Miranda waiver
unknowing or unintelligent. See Riddick v. Edmiston, 894 F.2d 586, 591
(3d. Cir. 1990) (holding that the defendant executed a valid waiver of his
Miranda rights, and in turn, his Sixth Amendment right to counsel, even
though law enforcement failed to specifically advise the defendant that he had
been indicted on a murder charge); See Commonwealth v. Carr, 580 A.2d
1362, 1365-1366 (Pa. Super. 1990) (explaining that a suspect “need not have
knowledge of the ‘technicalities’ of the criminal offense involved” to execute a
valid waiver of his Miranda rights, “rather, it is necessary only that he be
aware of the ‘transaction’ involved.”). Thus, while Appellant’s Sixth
Amendment right to counsel attached upon the filing of the criminal complaint,
the trial court correctly found a valid waiver of that right after Appellant
received Miranda warnings and executed a waiver form.

-6 -
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8/8/18, at 2-7. We further agree that the trial court properly precluded Dr.
Ofshe’s proffered expert testimony because it violated the province of the jury,
that the trial court did not err by admitting Sergeant Spencer’s expert
testimony on firearm and toolmark examination without a Frye hearing, and
correctly concluded that the circumstances of this case did not warrant a
consciousness of innocence instruction. See Trial Court Opinion, 7/5/19, at
1-4. Therefore, we affirm on the basis of Judge Butts’s opinions and adopt
them as our own. In any future court filings that address this ruling, the filing
party shall attach copies of Judge Butts’s opinions filed on August 8, 2018 and
July 5, 20109.
Judgment of sentence affirmed.

Judgment Entered.

Joseph D. Seletyn, Est
Prothonotary

Date: 01/10/2020
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INTHE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA .

KN | : CR-89:2017
JORDAN RAWLS, g |
Defendant ) Omaibus Pretrial Motion
OPINION AND ORDER

Defendant, Jordan Rawls filed an Omntbus Pretrial .Mo&i’on on April 2, 2018, A hearing .
on the Motions tﬁo_k place on April 26, 2018. Several of the issues were disposed of by the Court _
during the bearing. A briefing schedule was set to address a number of the remaining issues
raised. The Co_urt ordered a transctipt of the hearing be provided to the Commonweaith and

‘| Defendant to-assist with the pr'_e_para'tioﬁ”of briefs. The final briefs were due on July 6, 2018,
| Factual Background

Jotdan Rawls is charged with Criminal .Homicid_e (two open c_t')unt's_');l Criminal

: Conspiracy (ctiminal homicide),? Robbcliy;;s Criminal Conspiracy (robbery) 4 Criminal Atternpt
| (ro‘bbcr}_r)_;;:S Pérsons not to Possess Fi_rearm__s_;a Firearms noft to be Carried without a L‘i'censé;_?" and
Possessing Instruments of a Crime.* The charges arise from a shooting that occurred on October

31,2016, at 613 Poplar Streot in Williamsport, PA.

| |ecEVED s
| Y18 Pa.C.8. § 2501 (a). ) __ SR B
2 18 Pa.C.S. § 903(a)(1). ng 13 208 S e

* 18 Pa.C.8. § 3701(a)(1)(iii).

‘_5‘ 18 Pa.C.8. § 903(a)(1): ISTRICT &7 AnEY 2
1| ® 18 Pa.C.S. § 501(a). o &
1 618 Pa.C.8. §6105(a)(1). C =5
718 Pa.C.S. § 6106, "
¥ 18 Pa.C.5. §.907(b).
1
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Disciission

Did Defendart voluntarily waive his Miranda rights

Defendant first atleges that the statements that he gavé at the- police station should be
suppressed as they were obt'_eined by the patice in violation of his Fifth, Sixth and Fourteeath
Aﬁendm ent rights, The 'Com_rhonwealth' argues that there was “nothing sinister employed by the
| [A]gents” from the Williamsport Bureau of Palice prior to the Defendant waiving his Fifth

1 ' Amendment right. This Court agrees with the Comrnonwealth,

In order for a waiver of Miranda rights to be valid, the waiver must have been knowmg
dnd voluntary Berghurs V. Thompkms, 560 U.S. 370, 383 (2010) -North Carolina v, Burler 44]
| Us. 369, 373 (1979). The Court in Miranda emphasized that its decision was “not"ir_itenciéd;to
hamper l[he.traditronal function of poii_ce_ofﬁo‘crs investi gating a erime.” Miranda v, .Arz'_zonq, 384
V.S, 436, 476 (196 6) Ra_rher; the safeguards of the Miranda warnings were put into place to -
| advise an accused of his rights. Berghms 560 U.8S. at.385; Davis v, Umrea' Srater 512719.8. 452,
.' .460 (1994) Moran v, Burbine, 475, U S. 412, 42'}' (1986) Therefore, an md:wdual who is taken
into eustody must be mformed aof, and have the opportumty lo'exercise, his Mzranda ngb.ts but
may knowrngly and mtellrgently choose ta wave these tights and make any statements he
desires. /d. Ir1__ arder for an accusod--tO-\’O'Iuma“]X War_ve his right to remain silent, the accused
_ 'must'not;have.been tjh_r.eatened, trieked, or £aj oled by police officers into the waiver. Miranda,
'.'384 U. S at 476. Further ofﬁoers may not mrslead & suspect or- mduee a warvor with the promise
1 of a lower charge or special eonsrderat;on Commonweafth £ szbs 553 A.2d 409, 411 (Pa.

1 1989). An ofﬁcer also may nat. persuade an individual who has inv oked his Mirgndg rights to




retract his position. Commonwealth v. Weaver, 418 A.2d 565, 568 (Pa. Super. 1980). In order to _
invoke the right to remain silent, an:accused must -make'. an unambigious, affirmative statement,
Berghuis, 560 U,S. at 380. A suspect must also unambigucusly request counsel; if he-does not;
the police have no obligation to cease questioning, bavis,__'.51!2- U.S. at 459, P]jo_ys o mislead a
suspect. or lull him into a false sense of security that do not rise to the level of compulsion or
coercion to speak are not within Mirenda's concerns, Jilirois v, Perkins, 496 U S, 292,297
(1990). After ihfdrm'ing an accused of his Miranda rights, officers are permittedto engage in a
pre-waiver interrogation and'any"subscque_nt confession acts as an implied waiver of Miranda

rights. Berghuis; 560 U.S. at 372

In this case, Defendant appeared' at the Wiiliamsport Bureau of Police -heaquarter's after
hearing his photograph was being circulated .iq-the .1nedia,-iélening the public that he was wanted
for questioning in connection with a double homicide which occurred on Poplar Streét,
| Defendarit was arrested by Agent Trerit Peacock of the Wi’lliamsport Buréau of Poli’c_c and read.

the Miranda warnings verbatini, Defendant was er;éo_ura ged to.talk to the agents but then
reminded again that he did not have to talk to them or answer any questions, and that by waiving
his Miranda rights, Defendant was agre eing to answer guestions without an attorney present,
Defendant signed a waiver minites later and was subsequently interviewed. There is nothing fo.
| indicate from the video or-the conversation that._'Défendanf was incapable of understanding the
rights explained to him. No cvidence Was-prcsented that the agents coerced Deféndant, promised
Defendant a lesser or harsher sentence based on a waiver, or threatened or harmed Defendant.
‘The agent ’s'statements prior to obtaining Defendant’s waiver did not rise to a level of ¢oercion

that would be condemned by Miraride, rather they were nothing more than an- attemnpt to lull




" Defendant into & congenial attitude. Further, as the agents would have been _iJe'rmitfed to engage
in:pre-waliver interrogation, it can be _extrapolat;':d that they-are also within their right to'make un-
coercive statements prior to obtaining a waiver, Mr&nda was not i_n'tend;ed to hamper_. normal

| police functions, into which category the officer’s statements undoubtedly fall, as common:

police tactics. Defendant asserted that he understood his rights on-multiple occasions and

expressed that he had no issue talking to the agents, At no point did the Defendant state he would
like to invoke his fight to remain silent or -speak--to‘. an attorney. Defendant’s argument that

-' respecttul police conduct is inherent-'t_o cajoling and trickery, and thus respectful conduet must

cause a statement to be 'i‘nvoliuntary,*’is unfounded and over-reaching.

Further, the Supreme Court of the United States hag held that-an accused does nof have fo.
know all possible subjects of questioning in advanice of interrogation in order fo voluntarily,
knowingly, and intelii_-gentl}" waive his Fifth Almendment- privile_g__e_. Colorado v. Spring, 479 U.8.
| 564, 577 (1987). Further, a valid waiver “does not requite that an individual be informed of all
" information ‘useful® ‘in-making his decision or all information that “mj ght .., affec[t] his decision

to confess, ™ Jd. at'576 (quoting Moran, 475°U.3. at 422). Mirandg warnings are intended to
~ convey the constitutional privileges afforded to an individual and the consequences of
abandoning them. 7d. at 577. Therefore, the failure of police officers to inform a_déféln_dant_ of the |
subject matter ofan interrogation does riot affect the defendant’s decision-to waive his Fifth

Amendment privilege in a constitutionally significant marner, /4. at 566.

Here, Defenidant asserts that because hé‘was not specifically informied of theﬁ_-cha_rg_f?s_
| against him prior to his Miranda warnings being read, his waiver of his Miranda rights was not.

valid. This Court finds this assertion to be unfounded. Defendant di scovered that hip was warnited




for questioning in relation to the homicides, which had oceurred on October 31, 2016, after
becoming aware that his picture was being circulated through the media. Asatesult, Defendant
| | voluntarily repoited fo the police station on November 11 ,_'2016. Defendant idfo'nn_ed the police
officers that he was already aware of the shooting deaths as he had previously read-about the
_incident on Facebook, The Court finds '.fha_t Defendant was adequately aware of the
circums:tanees surrounding his arrest a_nd_s.ub'sequent_;questionin g at the time he waived his
Miranda righits, It is not necessary that Defendant know all the possible: subjects of the
mterxe gation to vahdly waive his Mrranda riglits or relinquish his right to remain silerit; |
' However the ofﬁcers d1d not. stray into a d:scussmn of any other crimes, but eonsmtently kept
theu questlons related to ‘zhe events of thenight in queshon Defendant was supplied the M:randa
+ warnings and thereby 1nformed of the constitutional privileges: afforded to him. Defendant was
' 'fully apprlsed of, and expressly waived, his Miranda rights, Therefore, Defendant’s waiver of

Miranda was knowingly and lntelhgentiy made.

.Dm' Defeua’am waive ftis Szxrh Amendment right to cozmse!
Defendant dlso asserts that the failute of police 1o 1nf0rm him of the crimes with which he "

was bemg charged is aviolation of his Sixth Amendment right to counsel. The Commonwealth

_argues that the DefendanL was aware both frem the media reports and statements made: by Agent
Trent Peacock that.the police were-xnvestrgatl_ng a homicide and that he was a person of-: mterest

1 in the investigation.

The Supreme Court of the United ’States has held on multiple occasions that when an
aocused voluntanly waives hig Mrranda ! ghts he also waives. hxs Sixth Amendment rightto

co_un_sel..,Mom‘ejo w, Lours:anaJ_ 5‘56 .8, 7'78_, 786 (2_009_); Parterson.iv'_. ﬂlfno:'s, 4'8'?-'-U.~S'_. 285, 293




(1988). The coutt reasoned that an accused who is given Miranda warnings has been sufficiently
apprised of the nature of his Sixth Amendment ri ghts and the consequences of aband éni ng such
rights, therefore a knowing and intelligent waiver of Miranda also applies to the Sixth
Amendment tight to counsel, Patterson, 487 U.S, at 296, Further, the Court has held thatﬂ' the

_Sixth Amendment right to counsel may be waived by a defendant, so fong as re} inquishmient of
the right is voluntary, knowing, and intell-igént-. Montejn, 556 U.S, at 786;-Patrer30'n,48? USs, at
292 n. 4; Johnson v. Zerbst, 304 U.8. 458,464 {(1938). The Supreme Court of Pennsylvania has
also held that a waiver of Miranda rights is sufficient to waive an accused’s Stxth Amendment

| right to-counsel. Commonwealth v. Woodard, 129 A3d 480, 501 (Pa. 2015) (reasoning ihat the

appe li_ant ‘was informed of his right to'counsel and chose to give a statement without counse!

present, thus nothing more is required under the Jaw).

Defendant asserts that his waiver of Miranda rights was'not vali_._d. and therefore was-
insufficient to waive Defendant’s Sixth Amendment tight to counsel, However, as discussed
i previously, this Couit has found tll'at.Defendaﬁt".-S'waivf:r of his Miranda ri__gh’tﬁ was valid.
| Defendant argues that hie was uriaware of the magnitnde of the accusations-against him and
therefore could not hav"e.va]idl}'f'waivéd”h_is tight to-counsel. However, Defendant was admittedly
aware that the incident which he was wanted for questioning in ¢onnection to was the shooting.
{ death of two people. D’efendant-arg_uabfy-unde;stood the gravity of his arrest due to this
knowledge. Further, Defendant Was.i.n_f(}rmcd of the rights afforded to him and the conseéquences
of abandoning such rights but chose to waive them regardjess, ‘Therefore, Defendant’s waiver of
| his Miranda rights was voluntary,.lcnov\.ring, and intelligent; thus, it was sufficient to waive.

Defendant’s Sixth Amendment o ght to.counsel:




Were Defendant’s statements on November 11, 2016 made voluntarily

The next issue raised by the Defend'antis_ that his statements made to the police on
November 11, 2016 were not made voluntarily, Defendant spoke to the police on this first
oceasion affer discovering that he was-a person of interest, Agents Peacock and Kontz then jed
Defendant to an interrogation room and placed him under amrest. An interview video was
prepared -of the conversation between the Deféndar_n and the agents, Commonwealth asserts that

a review of the video establishes that the statements were voluntarily made.

To determine voluntariness, a court must_cbn‘s_i-der the totality of the circumstances

surrounding a given statement. Commonwealih v. Templin, 795 A.2d 959, 961 (Pa. 2002y;
Arizona v. Fulminante, 499 U.S. 279, 285 (1997). Relevant factors include the defendant.’sagej_,
intellectual capacity, the time of day, and manner of questioning. See Kentucky v. Cane, 476 U.S.
683, 691 (1986). Circumstances regarding the manner of questioning include the duration asid
‘means of the questioﬁing, the nature of the detention, the ‘defendant’s physical and psych_olo_gical
‘state, the conditions of the inferrogations, and tl;e wonduct of the police officers. Payne v,
Arkansas, 356 U.S. 560 (1958); see Templin, 795 A2dat '9_66; Commonwealth v, Perez, 845
A.2d 779-(Pa. 2004). The duration of an in’tcrrc;gation is not-deéterminative on the issue of
voluntariness; officers may give an accused the opportunity to detail his side of the story before

arraigning him. Commonwealth v. D’dimato, 526 A.2d 300, 308 (Pa. 1987). Additionally, the
. threat of physical violence, or the promise of protection from physical violence, is-a relevant
factor. Fulminante, 499 U S, at 487-88. In'Pcnns_ylvania,_ a confession is involuntary when an

interrogation is'so manipulative or coercive that it deprives the defendant of his ability tomake a




free and unconstrained:dacision to confess. Commonwealth-v. Nester, 709 A.2d 879, 887 (Pa.

1998).

Defendantargucs that the statements made to the police officers following Defendant’s
waiver of Miranda rights were involuntary and smust be supptessed. The Court disagrees.
Defendant is twenty-four years old and has had prior experience with the police. Defendant does
not allege that his intellectual capacity is dimi'nish';ad. On November 11, 2016, Defendant arrived

at tﬁe_ police station at approximately 1:45 p.m, and was subsequently placed under-arrest,

_ .'D'efe.nd'ant was taken to.an interfogation room at approximately 2:03 p.m. and the police officers

commenced questioning, Deieﬁd ant was then queshoned on and off until approxxmately 7:40
pm. Durmg this time: span, Defendant ‘was gwen over two hours of breaks from intexro gatlon,
which included multiple cigarctte breaks and a di'nner- break. The length of Defendant’s
1ntérr0gat10n carinot be seenas: cxoesswe in length, Addxtmnally, the police officers did not
threaten, deceive, or promise anyﬂnng to Defcndant at any point i in time, but rather encouraged

th to be honest and emphamzed the seriousness of the situation, Defend ant-may have bcen held

_ lnc ornmumcado Of. w1thout the Dpportumty to speak to othcrs for-the duration of the interrogation

only in, the sense that -Defendant 'S rel atwes or any others did not request to see him and thus

were not denied the opportunity to do so: The actual facts of this case are in-direct contrast to

' cases upon which tile'Defcndant-rali"GS'. Mo‘reoVer, each of the cases which Defendant relies upon

to assert that the statements wer’e 'invdlﬁ'ritarjly' made i'nvoIVed defendants who were-deprived of
food sleep, and breaks or threatcned with physxcal harm The short tlme span io- whlch

Defendant was actually mterrogated the acc ommodations made for his comfort consi dermg the




circumstances, and the demearnor of the police officers all suggest that Defendant’s statéments.

were completely voluntary.

Defenidant also argues that the police officers were in complete control of Defendant’s

liberties; however, the record shows. that the officers granted Defendant’s requests to pause or

" smoke. Counsel for Defendant insinuates that the 6ff-sc1’f_cen.-breaks in which Defendant

requested to smoke & cigarettc may have been accompanied by improper police behavior and that

the officers’ comments “smack of da‘mag_e control;”” however, Defendant himself has made no

| claims of threats; violence, or coercion from the officers af any time. Ad ditionally, any delay in

taking Defendant to a Magistrate for arraignment is not determinative of the voluntariness of his

confession. Officers allowed Defendant the time to detail his version of the events on the gight in
question; the interview was in fact prolonged by Defendant’s refusal to admit to known. facts

even when faced with evidence in support of them.

In reviewing the totality of the.circumstances, the Court finds-that the interrogation was
not so manipulative or coercive as to deprive Deféndant of his ability to make free and
unconstrained statements. Therefore, Defendants statements on November 1%, 2016 were made

voluntarily..

Were Defendant’s statements on November 16, 2016 made voluntarily
Defendant was subsequently interviewed on November 16,2016, Defense Counsel
alleges that the questioning was ncither preceded by adeq_uafe_.M iranda watnings nor proof of an

appropriate waiver and should be suppressed.




Under Pennsylvania law, not every renewal of the interfogation process requires the
repetition of Miranda warnings, Commonwealth v. Proctor'j_, 585 A.2d 454, 459 (Pa, 1991). The
courts must look to the circumstances of each tase to determine whether & warning has become.
stale, The factors to be evaluated are;

[T]he length of time between the warnings and the challenged interrogatian, whether the

Jinterrogation was conducted at the same place where the warnings. were given, whether

the officer who gave the warnings also conducted the questioning, and whether

statements obtamed are matérially different from other statements that' may have been

made at the time of the warnings. .

Id. Additionally, a Fifth A_mendme_ntf.waiver. may still be valid, even if not given in the exact

form described in Miranda, if the defendant is provided with a é‘-fully"effeCiiV.e: equivalent” ta the

verbat’im'warrli_ng; Duckworth v. Eagan, 492 11.8. 195, 202 (1989).

In this case, there was a five day Japse between the first warnings and the sceond.
interrogation; the second intétro gation was conducted in the same room as hig first "intervie_w:;__ the

interrogation was conducted by the same two officers as the November 11 questioning; and

Defendant did not provide any new informatioz or materially different statements, his statements

were consistent with these given at the prior interrogation. Defendant was given an abbreviated
version of the Miranda warning, including the right to remain silent, the ri ght to an attorney, and

the right to stop answering questions at.any time. Defendant affizmed his understanding of those

rights. Therefore, Defendant’s original Miranda -wai-ver-coupl'ed. with the truncated'_feminder was

sufficient to render the subsequent statements as voluntary. Therefore, Defendant’s statemerits on

Navember [6, 2016 were-made valuntarily.
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Is the Defendant entitled to impeachment evidence and the complete criniinal history of the.
Commonwealth’s witnesses

Under the Brady tule, the prosecution has a duty to disclose all-exculpatory evidence to a

| defendant prior to trial. See Brady v. Maryland, 373U 8. 83 (_1'96?_)_;.'Commonwea!th v. Strong,

761 A.2d 1167, 1171 (2000)_. Impeachment evidence also falls within the Brady rule, United

States v. Bagfe_y, 473 UB. 667. Impeachment evidence includes “any-potential understanding

between the prosecution and a witness, because such information is relevant to the witness's
- P . ] VIt

| credibility:” Commonweaith v, Weiss, 81 A.3d 767, 783 (2013). Further, a witness’s criminal
convictions, arrests, and parole or probation status are relevant impeachment evidence. Davis'y.

| Alaska, 415 1J5. 308,'3‘1’6 (1974). A witness’s criminal record has long beenheld as a necessary

and valuable tool for defense. Commonwealth v, Copeland, 723 A2d 1049_, 105152 {Pa. Super.
1998); see Davis, 415°U.8..308; Commonwealih.v. Baxter, 640 A.2d 1271 (Pa. 1994), A
witness’s crimen falsi co_nvit;t’io_r;s_, actial agreemerits with prosec ution, and hopes for leniency .

are.all relevant to determine his or her potential'bigs. Copeland, 723 A.2d at 1052.

The Third Circuit has held that a criminal record, which ar‘guably could have beeri

- discovered by defense counsel, is suppressed if not disclosed by the prosecution. Dennis v, See ¥,

Pennsylvania Dep't OfCO'N‘._,_ 834 F.3d 263, -2923 _(Bd'(:‘;ir:. 20186) (citing Wilson v. Beard, 589 F.34
651, 663-64(3d Cix. 2009)). Further, the Ninth Circuit has héld that thefact that a defendant

could and should have-discovered Brady evidence, did not absolve the prosecution of their duty

“to disclose the evidence. Gantt v, Roe, 389-F.3d 908, 913 (9th Cir. 2003). Favorable evidence to

the defendant is material evidence under Brady. Bagley, 473 U.S. at 678.

1l




It is well settled-that that a criminal cl_e]ge_ndant is entitled to know.any information that
may affect the reliability of the witncsses against him. Commonwealth v, Moose, 602 A.2d 1265,
1272:(Pa, 1992) (nondisclosure of evidence affecting reliability falls within Brady's general |
‘rale). Copeland, 723 A.2d at 1051, 1 is not within the Commonwealth’s power to determine
what areas of a witness’s eriminal history may or may not be relevant for Brady purposes,
Contrary to the Commonwealth’s assertion, crimen falsi convictions are not the only irifformation
to which the Defendant-is entitled. R’ather_, any evidence which is favorable to the defense must
‘be disclosed since there-are a variety of reasons why'a witness's criminal record is relevant to his
or her potential bias, including an agreement with prosecutors on open charges, hopes for
leniency in sentencing, and prior dealings with _lawenforcemen’t’ as an informant, See
Commonwealth v. Dawson, 702 A2d 864 (Pa. S_u;;er. 1997) (actual agreements, as- well as a
witness's hop_es for a deal are proper subj:c cts of cross-examination); see also Commonwealth v,
Borders, 560 A.2d 758 (Pa. 1989) (even pending juvenile charges may be brought out on cross-
examination to show-bias). *Iﬁerefore,_ this Court finds the Third Circuit’s reasoning persuasive,.
choosing to recognize that such crixrﬁnalj__histoﬁes-,‘ even thosé discoverabie by Defendant, may be

suppressed by the Court if the Commonwealth fails to disclose the information.

12




ANDNOW, thlS D day of August, 2018 after hearing and- argument on
| Defendant’s Omnibus Pretrial Motion, the Defendant’ s Motion te Suppress Statements is hereby

" DENIED.

Defenidant’s Omiiibus Pretrial Motion to- Compel. Disclosure of Existence of and
Substance of Promises of Immunity, Leniency, or Preferential Treatment and the Complete
Criminal Histoty of Commoniwealth Witnesses is hereby GRANTED., Itis ORDERED AND
DIRECTED that the Criminal histories of ail Commonwealth witnesses to be called to testify at

trial be provided to Defense Counsel no later than thirty (30) days prior to jury selection.

Ce: Eé

E.J. Rymsza, Esq,

13




RECEIVED

JuL 85 201

DISTRIGT ATTORNEY

Received 11/14/2019-12:56: SYCE‘I'ML%J@SH%/Q@% Middlg Dis

‘Filed 11/14/201912:56:00 PM Superior Court thdle is

IN THE COURT OF COMMON PLEAS OF LYCOMING COUNTY, PENNSYLVANIA
COMMONWEALTH OF PENNSYLVANIA,

v, CR 89-2017

JORDAN RAWLS,

CRIMINAL:?IVISION £

Appellant APPEAL =5 w &
. ( i-l’" I“"‘ c—-" ‘_:“{'
mo =2

OPINION IN SUPPORT OF ORDERIN'CQMPL'IA_NéE WITH RULE 1925(a}
‘OF THE RULES OF APPELLATE PROCEDURE

Appellant appeals his judgment and sentence, which was rendered on April 5, 2019. This |
Court recuested a Concise Statement of Matters Complained of on Appeal on May 8, 2019,
Appellant filed for an extension of time to file; which this Court granted. Appellant ﬁ_led his-
Statement of Matters Complained of on: Appeal onJune 28, 2019. In his Statement of Matters
Complained of on Appeal Appellant claims that this Court erred: (1) in not suppressing
Appellant’s statements to police;’ (2) in granting Commonwealth’s Motion to Preclude the
testimony of Dr. Richard Ofshe; (3) in denying: Appellant’s Motion-in Liming to preclude the
testimony of Elwood Spencer an expert in firearms and toolmark examination; (4) i not
conducting a.frye hearing for the adinissibility of Elwood Spencer’s expert testimony; (5) failing

to give a consciousness of innocence jury instruction; and (6) by failing to give a jury instiuction

on various omissions.in the police investigation.

Improper Preclusion of Dr. Richard Ofshe

Appellant claims this Court erred in precluding the testimony of Dr. Richard Ofshe
“whose testimony would have educated the jury on iuﬁuencesd'uring_polipc interrogation

coercive techniques utilized by the police to elicit a confession and ovérbear an individual’s will

this Court will vely-for the purposes of this Cpinion.

Thm issue was addressed in this Court’s Opinion and Order dated August 13, 2018 on‘which
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- techniques were used to-elicit the confession in question, and hence to conclude that it should not

' be considered reliable,” Commonwealth v. Alicia, 92 A.3d 753, 764 (Pa. 2014). The

- honored'techniques of cross-examination and atgument.” /d

 time science comes into the courtroom; Tather, it applies only to proffered expett testimony

* Elwood Spencer testitied as an expett'in the field of firearms and toolmark examination,

and generally how interrogations work.” Appellant’s Statement of Matters: Complained of on
Appeal 6/28/19,-at 1. This.mirrors Appellant’s representation to the Court regarding the matterat
the March 5, 2019 hearing. Appellant claiins that Commonwealth v. Alicia birred expert
testimony on false c’o’n_ff_:ssi'_(jn_s-a_n_d_'n'o_t-o_Ii_p'o_}ic':e_'techniques. and theories of cogrced confessions.
N.T. 3/5/19, at 6-8. This Court disagrees with Appellant and finds that the proffered testimony
would have been no different than that which was .-prohibit_ed- in Adficia.

The Pennsylvania Supreme Court in Alicia determined that, even after barring an expert
from giving an final opinior on the issue of whether a conféssion was false or not; “T'aleneral
cxpett testimony thiat-certain interrogation techniques have the potential fo induce false

confessions improjierty invites the juryto detérmine that those particular interrogation

Pennsylvania Supreme C omt_fou_na' the testimony: was therefore not penmissible because it would
be “an impermissible invdsion of the jury's role as the exclusive arbiter of credibility.” Jd. As in '.
Alicia, whether an individual’s confession is coerced “is best left to the jury's common sense and ..
life experience, after proper development of relevant issues related to-. . . the particular

eircumstances surrounding the elicitation of his confession, using thé traditiona! and time-
Fuilure to Preclude the Testimony of Elwood Spencer
Appellant contends that this Court erred in two ways, by not precluding the testimeny of _.

Elwood Spencer and by not holding a Frye hearing on the issue. “Frye is not implicated évery

involving novel seience.” Commonwealth v, Dengler, 890 A.2d 372, 382 (Pa. 2005). At trial,




Firearms and toolmark examination is a field which Pennsylvania Courts have time and time.
again found to not be novel. See Commonwealth v. Whitacre, 878 A2d 96, 101 (Pa. Super. 2005) ._
{“As the technique [used infirearms and toolmark examination] has been in use since the 193 0"5,_.
it is neither new nor Ori:ginal , but rather is-of the sort that'is offered all the time.”); see also
Commonwealth v. Ovalles, 144 A.3d 957, 963 (Pa. Super. 2016) (expert testimony of firearms
and toolmark examiner provided at trial); Commonwealth v. Frein, 206 A.3d 1049, 1061 (Pa,
2019) (expert toolmark evidence used as evidence at tri al). Since the methods used by Elwgod
Spencer are not novel and are com__mﬁ nly accepted by Pennsylvania Courts this Cowrt did not
preclude his testimony or hold-a Fr_-ye bearing to deterimine if the methods of examination were
povel.
Court’s Failure to Give Pertinent J ury Instructions

Appellant argues this Court should have given thejury a consciousnegs of inocence
instiuction because he self-reported to the police station for questioning. One of the few
Pennsylvania cases d‘eaiing with a consciousness.of inndeénce jury insttuction is Commonviealth
v. Thomas. The Pennsylvania Supreme Court recognized that other jurisdictions which have
addressed consciousness of innocence:jury instruction “uniformly have.concluded that a
defendant is not entitled to such an instruction.™ Commonwealth v. Thomas, 54 A3d 332, 342
(Pa. 2012). Although it did not all together-bar a trial court from giving a consciousness of
innocence jury_ instruction, the Pennsylvania Supreme Court stated “[t]he matter is propesty one
of argument to the jury.” Jd. This Court found, as in Thomas, Appellant had ample opportunity to!
address the issue on cross examination and it argument while closing: Appellant took full
11 advantage of his opportunity to do-so. N.T. 4/4/ 18, at 23, 29, 33-34. Appellant would have this

Cour! instruct a jury on consciousness of innocence every time a defendant carae in for.




questioning of their own accord, which as a singular action is not enough to trigger the necessity
for such an.instruction.

Lastly Appellant argues this Court erred when it-failed to instruct t'he:-j_L_uy based on
“various oniissions in the police investigation where the lack of scientific testing and/or
otherwise foi[bwihg police procedures during the investipgation of the murders was a r¢lévant
factot in evaluating the Commonwealth's eviderce.” Appellant’s Statement of Matters
Complained of on.Appeal 6/28/19, at 2. Appellant presented this Court withi the Criminal Model |
Tury Instructions for Massachusetts 3.740, Omissions in Police Investigatioiis, asking it be read
to the Jury See N.T. 4/4/19,at 15-16. As Pennsylvariia Courts have not recognized such an
instruction, this Court d'id_m;t allow the instruction tovead to the jury. The Court noted that tlie
jury is'already instructed to find based on the evidence “or the lack thereof” and permitted
counsel for both sides to-argue the issue.in closing. /4. at 16-17, 78-79. Defense counsel did
argue the issue adamantly in his closing, /d. at 35-40, To have allowed the instruction would
~ have taken focus ajwa-y-'frofn the jury’s primary task to delermine whether the Commonweaith
had proved the 'ent-irez_y'of its case beyond a-reas’onable:doubt.. The jury would have instead been -
directed to focus on what effotts created the evidence as opposed to the evidence itself, which

~ would be in err.

- DATE: _ July 5. 2019 _ ‘By the Court,

xe: DA (MW)
Edward J. Ryinsza; Esq.
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