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OPINION IN SUPPORT OF REVERSAL

MADAME JUSTICE TODD DECIDED: JUNE 17, 2013

Appellant Fatin Alkhafaji challenges the order of the Superior Court which awards
proceeds of annuities, issued by Appellee TIAA-CREF' and owned by her deceased
husband, Abbass Alkhafaji (“decedent”), to the beneficiaries listed in the annuities and
not to the beneficiaries decedent designated in his will. As the plain language of the
change of beneficiary provisions of the annuities permitted the beneficiaries to be
changed via written notice received by TIAA-CREF after decedent’s death, and did not
expressly prohibit the use of a will as a valid and acceptable form of such written notice,
| conclude the Superior Court’s determination that decedent’s will could not, as a matter
of law, change his beneficiaries was in error. Consequently, | would reverse the order
of the Superior Court and remand this matter to that court for further consideration.

The following is a brief review of the relevant facts and procedural history which
brought this matter before our Court. Decedent was employed as a professor at
Slippery Rock University, and had, prior to his marriage to Appellant, been married
twice before. In his first marriage, decedent fathered two daughters — Appellees Alliah

Alkhafaji and Sheameh Alkhafaji. During his second marriage, a son was born —

' TIAA is an acronym for the “Teachers Insurance and Annuity Association,” which was
founded in 1918 for the purpose of providing “a fully-funded system of pensions for
professors,” and incorporated in New York as a life insurance company that same year.
See https://www.tiaa-cref.org/public/about-us/who-we-are-at-tiaa-cref (last checked
4/30/2013). CREF is the acronym for the “College Retirement Equities Fund,” which is
a variable annuity plan created by TIAA in 1952 as an investment vehicle to ensure full
funding of its expanding pension obligations. Id. Thus, TIAA-CREF operates as a
singular business entity.
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Appellee Ahmed Alkhafaji. Decedent’s third marriage to Appellant produced five sons,
all of whom were minors at the time of the commencement of this litigation.

During the course of his employment at Slippery Rock University, decedent
purchased six retirement annuities issued by TIAA-CREF.2 Pursuant to a marital
settlement agreement executed with his second wife at the conclusion of their marriage,
and dated May 25, 1995, decedent named Alliah, Sheameh, and Ahmed as
beneficiaries on four of the six annuities.®> Although decedent did not designate a
specific beneficiary for the remaining two annuities, under TIAA-CREF plan
administration procedures, decedent's naming of Alliah, Sheameh, and Ahmed as
beneficiaries in his other four annuities was deemed effective for these two annuities as
well.

In March 2007, while studying in Qatar on a Fulbright Scholarship, decedent was
involved in a horrific car accident which left him a quadriplegic. Upon his return to the
United States, decedent was hospitalized at Presbyterian University Hospital in

Pittsburgh, and then transferred to Johns Hopkins Hospital in Maryland. While at Johns

2 Each of the six annuities contained substantially similar clauses which specified that a
change in beneficiary would be accomplished by the holder whenever the holder
provided “written notice satisfactory to [TIAA-CREF], sent to its home office in New
York, NY.” See “Procedure for Elections and Changes,” TIAA Contract 3-571944-2, at q
37, K-434259-4 at q 34, and B532094-6 at §| 30, and CREF Certificate 4-571944-0 at |
44, J-434259-6 at q 36, and Q532094-3 at | 32 (attached as exhibits to “Joint
Stipulation of Facts,” 5/22/09). These clauses further provided that the change would
not take effect “unless it is received” by TIAA-CREF and that, when received, the
change would take effect, or become operative “whether or not the signer is living at the
time [TIAA-CREF] receive[s] it.” Id.

® This marital settlement agreement was not delivered to TIAA-CREF on the date of its
execution, but was, instead, as described infra, delivered along with the will to TIAA-
CREF to its offices in New York City after decedent’s death. Trial Court Opinion,
1/15/10, at 4; Joint Stipulation of Facts, 8/31/2009, at [ 1 (R.R. 296a). The trial court
found that this agreement did not restrict decedent’s ability to further change or add
beneficiaries to his annuities. Trial Court Opinion, 1/15/10, at 12.
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Hopkins, decedent was discovered to have spinal cancer, treatment of which proved
unavailing, and his health quickly declined.

In July 2007, while hospitalized, decedent dictated a will to one of his students
and a friend, who subsequently put it into typewritten form. Once typed, decedent
signed it, with his student and friend acting as witnesses. In this will, the authenticity of
which was not contested, he named all of his children from his three marriages, along
with his current wife, as beneficiaries of the six annuities. The relevant provision of the

will designating decedent’s new choice of beneficiaries provided, as follows:

(4) About my pension, the beneficiaries are all my biological
children and my current wife Fatin, after reducing all cost
(sic) associated with the house . . ..

Will of Dr. Abbass Alkhafaji, 7/16/2007 (Exhibit A attached to Petition to Enjoin
Distribution of Pensions, filed 1/24/08) at 2.

After decedent passed away in September 2007, Appellant, as executor of
decedent’s estate, sent the will to TIAA-CREF, along with a copy of the 1995 marital
settlement agreement, to the New York City offices of TIAA-CREF which had not yet
distributed any funds from the annuities. Trial Court Opinion, 1/15/10, at 4. The ftrial
court, the Honorable John W. Hodge, found the will was “to act as notice of [decedent’s]
change of beneficiary designation.” Trial Court Opinion, 1/15/10, at 5. TIAA-CREF
refused to make the change, or to pay the proceeds due under the annuities to
Appellant and, instead, interpleaded this money into the Court of Common Pleas of
Lawrence County for distribution. Appellant, on her own behalf, and on behalf of her
five minor children, subsequently filed a petition to enjoin distribution of the annuities.

The trial court granted Appellant’s petition and ordered the proceeds of the
annuities distributed in the manner established by decedent’s will. Trial Court Order,

1/15/10. In its opinion filed in support of its order, the trial court observed that the
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change of beneficiary provisions in the annuities at issue merely required that written
notice of the change be provided to TIAA-CREF in order for the change to be effective,
and further found that TIAA-CREF was provided with such notice when it received the
copy of decedent’s will. Noting the decedent’s deteriorating physical condition, and the
fact that he was hospitalized so far from home, in pain, and under heavy sedation, the
court concluded that “Decedent did all that he reasonably could under the
circumstances of his illness to notify the insurer of his beneficiary change.” Trial Court
Opinion, 1/15/10, at 14-15. Appellees appealed, and Appellant cross-appealed.

The Superior Court reversed in an unpublished panel decision. Alkhafaji v. TIAA-

CREF, Nos. 287 and 363 WDA 2010, unpublished memorandum (Pa. Super. filed
February 14, 2011). The court concluded the facts of this case were “factually

indistinguishable” from Carruthers v. New York Life, 434 A.2d 125 (Pa. Super. 1981).

Alkhafaji, at 7. The court reasoned that, in the instant matter, like in Carruthers, the
decedent attempted to change the beneficiaries via his will; however, the court
interpreted Carruthers as establishing that a beneficiary change could not be made in
this fashion, ruling that, “under Carruthers, the will could not operate to change
beneficiary status, nor could it be deemed as substantial compliance with the policy
company’s notice requirements.” Alkhafaji, at 7. The court found that decedent had
previously changed the beneficiaries on these annuities in compliance with the marital
settlement agreement and, thus, was aware of the procedures ostensibly required by
the annuities for changing beneficiaries. Further, the court observed that more than two
months elapsed from the time decedent executed his will until the time of his death,
which it deemed sufficient time to inform TIAA-CREF of his desire to change his

beneficiaries, but he had not done so. The court found no evidence that decedent’s

hospitalization or condition had impeded him from making such contact with TIAA-
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CREF. Thus, the court concluded, “[iln the absence of any evidence that Decedent took
any measure to provide notice to the policy company, independent of the will, we cannot
conclude that Decedent did all he reasonably could under the circumstances to comply
with the terms of his policy.” Id. at 8. Hence, the court reversed the trial court’s order of
distribution and ordered the proceeds of the annuities be distributed to the beneficiaries
listed therein.

Our Court granted Appellant’s petition for allowance of appeal, limited to the

following question:

Did the Superior Court err when it reversed the decision of
the lower court and held that a change of beneficiary by will
was not, as a matter of law, permitted when the notice
provision of TIAA-CREF annuity contracts did not clearly
and unambiguously preclude a beneficiary designation by
will?

Alkhafaii v. TIAA-CREF, 612 Pa. 311, 30 A.3d 1100 (2011) (order).*

4 Appellant raises, for the first time on appeal, the question of whether New York law
should apply to interpretation of the change of beneficiary provisions for four of the six
annuities at issue. However, by failing to raise any such contention below, as Appellees
note, | consider Appellant to have waived any objection to interpreting the change in
beneficiary provisions contained in those four annuities in accordance with
Pennsylvania law. See generally Pa.R.A.P. 302(a) (“Issues not raised in the lower court
are waived and cannot be raised for the first time on appeal.”).

Further, although Appellees advance arguments regarding whether the specific
language used in the will was sufficiently precise enough to enable an insurer such as
TIAA-CREF to discern exactly which annuities it was to distribute, and, also, the correct
apportionment of the proceeds of the annuities among the beneficiaries designated in
the will — arguments Justice Baer addresses in his Opinion in Support of Reversal — |
do not opine on them. These fact-intensive questions were not raised by Appellant in
her petition for allowance of appeal, and our grant of review was, accordingly, restricted
to the narrow legal question presented by Appellant in her petition which was whether
the Superior Court erred in concluding as a matter of law that a will could not change
the beneficiary of an annuity policy when the policy did not prohibit that manner of
change. Additionally, having interpleaded the proceeds of the annuities, TIAA-CREF
(...continued)
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Appellant focuses her argument to our Court, principally, on what she contends
was the Superior Court’s error in relying on its Carruthers decision as controlling the
outcome of this case. She highlights what she asserts are critical differences between
the annuity language at issue in the present case governing a change in beneficiary and
that of the policy in Carruthers, namely the fact that the policy at issue in Carruthers
required recordation by the insurer of the insured’s written notice of the change in
beneficiary in order for it to be effective, whereas the six annuities herein required only
that TIAA-CREF receive the notice of change in beneficiary, and, critically, also
contained a provision, not contained in the policy in Carruthers, that allowed the written
notice of change in beneficiary to take effect “whether or not the signer is living.”
Appellant’s Brief at 16. Appellant asserts that this additional language, as well as the
failure of TIAA-CREF to require a specific form of notice, “weighs heavily against the
Superior Court’s holding that as a matter of law a change of beneficiary could not be
effectuated by will.” Id.

Appellant argues that the Superior Court essentially read a prohibition against
changing the beneficiary by will into the contract, which was improper for it to do as
neither party intended to include such a provision. Appellant contends that doing so
was particularly egregious, given that TIAA-CREF was protected by other contractual
provisions limiting its liability for beneficiary changes and allowing it the right to seek
interpleader of the policy proceeds. Appellant maintains that, since the contract
language of the policy at issue is clear and unambiguous in that it does not bar a

change in beneficiary by will, we should give effect to its provisions and honor the

(continued...)
does not presently contest the adequacy of the specific language used in the will to
accomplish a change of beneficiary.
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decedent's request as expressed in his will. To the extent that Carruthers calls for a
contrary conclusion, Appellant suggests it should be overruled.

Appellant additionally suggests that TIAA-CREF has waived strict compliance
with the policy’s notification provisions for a change in beneficiary, as it has taken no
position before either the lower courts or our Court about who is the proper beneficiary.

Appellees respond by first discussing Sproat v. Traveler’s Ins. Co., 289 Pa. 351,

137 A. 621 (1927), in which this Court held that, because an insurance policy required
the insurance company to both give its consent to a change of beneficiary, and to
record the change on the policy itself, and since decedent merely signed change of
beneficiary forms he had requested from the company, but never filled them in or
transmitted them to the company prior to his death, the decedent did not do all that he
reasonably could have done to effectuate the change of beneficiary; thus, the will did
not operate, post-death, to change the beneficiary. Relevant to the issue at bar,
Appellees contend that this decision established that evidence of a deceased
policyholder’'s mere attempt to change a beneficiary is not enough to do so if he takes
no action to inform the insurance company of the desire to make the change.

Appellees further assert that the factual circumstances and legal principles of
Carruthers most closely parallel the instant matter. Appellees point out that the
decedent, like the deceased policyholder in Carruthers, knew about the change in
beneficiary procedures that TIAA-CREF required, since he utilized them on three prior
occasions, yet, despite being of sound mind in the months leading up to his death, he
never provided TIAA-CREF with notice of his intent to change beneficiaries. Also,
Appellees suggest that the furnishing of the will to TIAA-CREF after decedent’s death
was not a request to change beneficiaries, but, in actuality, constituted a demand by the

representative of decedent’s estate for payment of the insurance proceeds.
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Appellees additionally argue that the language in the TIAA-CREF policy requires
that notice be given in a manner “satisfactory” to it, which was similar to the policy
language in Carruthers that required notice be given in a manner specified by the
insurer, and that the Superior Court correctly found that decedent “did not provide notice
which would satisfy a reasonable insurer in TIAA-CREF’s position.” Appellees’ Brief at
15. Appellees maintain that the policy language indicating such notice was effective
“‘whether or not the signer is living” at the time TIAA-CREF receives it is only intended to
cover situations where the insured took active steps to give notice to the insurer of his
or her desire to change beneficiaries, but then passed away before the notice was
received by the insurer, or was even sent. Appellees reiterate that the decedent took no
active steps to give notice to TIAA-CREF before he died.

Appellees interpret the Superior Court ruling as not precluding an individual from
changing beneficiaries by will; rather, in their view, it merely held that the decedent, in
this instance, failed to take the necessary notification steps that his annuities required.
Appellees proffer that, in any event, we should hold, as a matter of sound public policy,
that a change of beneficiary should not be permitted to occur via will. Appellees aver
that this constitutes an improper attempt to use a probate instrument to take control of a
life insurance policy — a non-probate asset. Referencing 20 Pa.C.S.A. § 6108(a),
which states that designation of beneficiaries under an annuity contract “shall not be
considered testamentary and shall not be subject to any law governing the transfer of
property by will,” Appellees suggest allowing this type of change of beneficiary will have
the practical effect of disrupting the beneficiary designations which all insurance
companies have on file and result in virtually every life insurance policy having to be

probated.
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Appellees also contend that TIAA-CREF never waived its right to strict
enforcement of its notice provisions by interpleading the funds at issue here. Appellees

discuss Riley v. Wirth, 313 Pa. 362, 366, 169 A. 139, 140 (1933), in which our Court

held that, since an insurance policy did not require the insurer's approval of a new
designation of beneficiary, nor endorsement of the change on the policy itself, the
insurer’s interpleading of proceeds of the policy into court “is conclusive proof of waiver”
by the insurer of strict compliance with notice provisions of the policy. Appellees
maintain that Riley distinguished between cases in which the notice requirement was
merely administrative in nature, and, thus, for the benefit of the insurance company,
from cases such as Sproat, in which insurers retained the right to approve any change
in the beneficiary. Appellees suggest that TIAA-CREF, by using the policy language it
chose, specifically reserved the right to receive notice in a form which was satisfactory
to it, and, hence, retained discretion under the policy to approve or disallow the
beneficiary change since the change was expressly contingent on the policy holder
adhering to those notice provisions. Consequently, Appellees assert that TIAA-CREF
has not waived its right to contest the form of the beneficiary change, even though it
currently takes no position on who should be deemed the beneficiary.

Under the relevant governing legal principles our Court has established regarding
the interpretation of language in annuity contracts, retirement annuities such as the
ones at issue in this case are deemed to be contracts made between the holder and the

issuing insurance/annuity company. Estate of Ravdin, 484 Pa. 562, 569 n.10, 400 A.2d

591, 595 n.10 (1978). Interpreting an insurance contract involves addressing a question
of law, so the proper standard of review is de novo, which does not require deference to

the legal determinations of the lower tribunals. Donegal Mut. Ins. Co. .

Baumhammers, 595 Pa. 147, 155, 938 A.2d 286, 290 (2007).
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In accordance with basic rules of contract interpretation, it is the mutual intent of
the parties at the time they entered into the insurance contract which control its

construction. American and Foreign Ins. Co. v. Jerry’s Sport Center Inc., 606 Pa. 584,

608, 2 A.3d 526, 540 (2010). Such intent may be discerned from the written language

of the insurance contract. Id. |If the written language of the policy is clear and

unambiguous, then the policy language is to be given effect. Prudential Prop. and Cas.

Ins. Co. v. Sartno, 588 Pa. 205, 212, 903 A.2d 1170, 1174 (2006).

Any analysis of the question our Court accepted for review must necessarily

begin with a discussion of our 1927 decision in Sproat, supra, which is the seminal case

in this area. The central issue in that case concerned whether the deceased holder of a
life insurance policy® effectuated a change in his designated beneficiary prior to his
death. The change of beneficiary clause in the deceased’s policy specified that a
change in beneficiary would take effect only when the insurance company gave its
written consent, and it also required that both the beneficiary change and consent be
noted on the insurance policy itself by the company at its home office. The deceased,
who had changed beneficiaries on the policy once before, wrote to the insurance
company to obtain change of beneficiary forms; however, when he received the forms,
he signed them but did not fill them out, nor transmit them to the company. The
deceased died six months later, and the forms were discovered with other of the
deceased’s personal papers.

Our Court noted, as a general matter, “[ijn order to affect a change of beneficiary,
the mode prescribed by the policy must be followed.” Sproat, 289 Pa. at 354, 137 A. at

622. However, our Court also specified that rigid compliance was not required; rather,

® |nsurance policies, like annuities, are deemed contracts between the insured and the
insurance company. American and Foreign Insurance Co., supra.
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the policyholder will be deemed to have effectuated a change in beneficiary whenever
he or she achieves substantial compliance with the policy requirements governing such
changes, i.e., “made every reasonable effort to effect a change of beneficiary.” Id.
Applying that principle, we ruled that the signed forms, in and of themselves, were
insufficient to change the beneficiary, as the deceased made no efforts to have the
forms delivered to the company, despite having six months to do so, and the forms,
being otherwise blank except for the deceased’s signature, did not refer to any specific
insurance policy. Consequently, the deceased’s intent to change beneficiaries could
not be discerned merely from his signing of the forms.

Subsequently, in Riley, supra, our Court clarified that Sproat did not require strict
compliance with provisions of an insurance policy that were included solely for the
benefit of the insurance company. In that case, the change of beneficiary clause in the
insurance policy required that the insured give written notice of the change to the
company, and that the change forms, along with the policy, be filed with the company at
its head office. The clause also stated that the company would only be charged with
notice of a change whenever it had noted the change on the policy itself.

The holder of the policy completed the change in beneficiary forms and had them
delivered to the company before her death, but she could not obtain the policy itself, as
it was in the hands of the former beneficiary and, due to the holder’s grave illness, she
did not request its return. Despite the fact that the policy was not delivered to the
company along with the change forms, our Court, nevertheless, concluded that the
holder made every reasonable effort under the circumstances to change the beneficiary
before she died. We noted that the change provision of the policy, unlike the one in
Sproat, did not require the consent of the insurance company to the beneficiary change,

nor written notation of the change on the policy in order for it to take effect. We
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regarded the notice provision as being solely for the insurance company’s benefit and,
hence, waivable by the company, and we found “conclusive proof of waiver” by the
insurance company’s act of paying the policy proceeds into court for distribution through
interpleader. Riley, 313 Pa. at 366, 169 A. at 140.

In Ruggeri v. Griffiths, 315 Pa. 455, 173 A. 396 (1934), our Court relied on Riley

to hold that, even though an insurance company did not effectuate an insured’s desire
to change his beneficiary until after the insured died, the change would, nevertheless,
be given effect, since the evidence showed that the insured had intended to change the

beneficiaries before he died. Later, in Breckline v. Metropolitan Life Ins. Co., 406 Pa.

573,577,178 A.2d 748, 750 (1962), we reaffirmed this precept and held that, whenever
a policy requires written notice to the insurer, but does not specify a time for filing that
notice, such notice will still be effective even when filed after the death of the insured —
so long as the insured made “every reasonable effort . . . to comply with the
requirements of the policy.”

Our Court has never heretofore addressed the precise question of whether a will
may constitute a valid form of notice to an insurer to change the beneficiary of an
annuity contract or life insurance policy; however, the Superior Court considered this
question in Carruthers. In that case, the change of beneficiary provision of the life
insurance policy provided that a beneficiary could be changed “only by a written notice
received by or on behalf of New York Life” and that a change would not become
effective unless recorded by the insurance company. 434 A.2d at 127. During the time
he was covered under this policy, the deceased twice changed his designated
beneficiary. Id. at 126. Prior to his death, the deceased executed a holographic will
which stated, in relevant part, that “all insurance . . . is hereby changed to read willed to

[my brother.]” Id. After the deceased had passed away, an attorney for the deceased’s
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brother sent the insurance company a letter, along with a copy of the will, and
demanded payment of the annuity proceeds. The insurer refused payment and the trial
court upheld that action, ruling that the letter and the will did not make a valid change in
beneficiary.

In the matter sub judice, the Superior Court acknowledged the holding of our
Court in Sproat, as reaffirmed in Riley, that the mode prescribed by the insurance policy
for a change in beneficiary must be followed in order to effectuate a change in
beneficiary. The court likewise noted that the language of the policy in question, which
it conceded was “general and ambiguous,” 434 A.2d at 127, did not require any specific
form of notice be provided to the insurance company in order for a change in beneficiary
to be accomplished. It also recognized that, under Breckline, there was no requirement
that the insurer receive notice of the change prior to the insured’s death for it to take
effect. Nevertheless, the Superior Court, purporting to be acting in reliance on our
Court’s precedent, determined that the deceased had not substantially complied with
the policy’s change in beneficiary provision, and sweepingly held that “neither the letter
nor the will, nor both together, could act as notice of a change of beneficiary.” 434 A.2d
at 127. The court, therefore, affirmed the lower court’s decision.

As set forth supra, in determining that decedent’s will in the instant matter could
not change the beneficiary on decedent’s annuities, the Superior Court deemed this
case to be “factually indistinguishable” from Carruthers and that, “under Carruthers, the
will could not operate to change beneficiary status, nor could it be deemed as
substantial compliance with the policy company’s notice requirement,” Alkhafaji, at 7.
Accordingly, contrary to Appellees’ contention, which Justice Saylor endorses in his
Opinion in Support of Affirmance, | perceive the Superior Court as interpreting

Carruthers to stand for the proposition that a will, as a matter of law, cannot operate to
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change the beneficiary of an annuity policy. | conclude such a legal precept should be
expressly rejected, however, as it stems from the Superior Court’s apparent erroneous

belief, expressed in Carruthers, that our decisions in Sproat and Riley compel such a

conclusion. | do not, however, read those cases, nor any other decision of our Court, to
stand for the proposition that a will, as a matter of law, can never effectuate a change in
the beneficiary of a life insurance policy or annuity contract, or that the presentation of a
will to an annuity or insurance company after death cannot, as a matter of law,
constitute substantial compliance with a change of beneficiary provision in an insured’s
annuity contract or life insurance policy. | would, therefore, hereby disapprove

Carruthers.®

6 Contrary to the position taken by Justice Eakin in his Opinion in Support of

Affirmance, | conclude that decedent’s use of a will delivered to TIAA-CREF after his
death was in accord with the specific terms of the change of beneficiary clauses of the
annuities at issue. Construing the plain language of those change of beneficiary
clauses, and giving their words their accepted and ordinary meaning, Donegal, supra,
all that these clauses required decedent to do in order to validly change his designated
beneficiaries was: first, that he furnish TIAA-CREF with written notice of his designated
changes; second, that he sign such notice; third, that such written and signed notice be
satisfactory to TIAA-CREF; and, fourth, that said written and signed notice be received
by TIAA-CREF at its home office in New York. See supra, note 3 (reciting terms of
annuities’ change of beneficiary clauses).

Regarding whether decedent’s signed will was an acceptable mode of written
notice, it is significant that the change of beneficiary clauses of the annuities at issue did
not require the annuitant to utilize any specific type of preprinted form to change
beneficiaries, nor did these clauses otherwise specify or restrict the type of written
notice an annuitant could use to make a beneficiary change. The mere fact that
decedent had previously executed another written instrument to change his
beneficiaries — the marital settlement agreement — did not mean that he could not,
thereafter, use a different method of written notice to change his designated
beneficiaries again.

Further, the instant change of beneficiary clauses did not require that written
notice of an annuitant’s desired change be delivered to TIAA-CREF at its offices during
the annuitant’s lifetime, or that the annuitant himself effectuate delivery while he or she
was alive. As previously mentioned, see supra at n.3, and highlighted by Justice Baer in
(...continued)

[J-45A-B-2012] - 15



| further find no merit in Appellees’ additional policy argument, based on 20

Pa.C.S.A § 6108, that the type of change in beneficiary which occurred in the case sub

(continued...)

his Opinion in Support of Reversal, see Opinion in Support of Reversal (Baer, J.) at 4,
the language of the change of beneficiary clauses specifically permitted a change in
beneficiary to take effect any time TIAA-CREF receives the written change of
beneficiary request at its New York headquarters, and the clauses explicitly provided
that this change would be implemented even if the annuitant had died by the time TIAA-
CREF received the written notice. So, in my view, the mere fact that the will was mailed
to TIAA-CREF after decedent’s death is of no moment in this case.

With respect to the question of whether the notice was satisfactory to TIAA-
CREF, having interpleaded the proceeds of the annuities, TIAA-CREF does not
presently assert that decedent’s use of the will was not a satisfactory form of written
notice to it. Moreover, and in any event, since the annuities did not require TIAA-CREF
give its approval for a beneficiary change to take place, as the insurance company had
required in Sproat, and in light of the fact that TIAA-CREF has presently interpleaded
the proceeds of the annuities into court, under Riley it has waived any right in these
proceedings to reject decedent’s will as an unsatisfactory form of written notice to it.

’ Section 6108 provides:

§ 6108. Designation of beneficiaries of insurance or
employee death benefits not testamentary

(a) In general.—The designation of beneficiaries of life
insurance, annuity or endowment contracts, or of any
agreement entered into by an insurance company in
connection therewith, supplemental thereto or in settlement
thereof, and the designation of beneficiaries of benefits
payable upon or after the death of a participant under any
pension, bonus, profit-sharing, retirement annuity, or other
employee-benefit plan, shall not be considered testamentary
and shall not be subject to any law governing the transfer of
property by will. This section shall apply regardless of
whether the insurance contract or the employee-benefit plan
designates the ultimate beneficiaries or makes the proceeds
payable, directly or indirectly, to a trustee of a trust under a
will or under a separate trust instrument which designates
the ultimate beneficiaries, and regardless of whether any
such trust is amendable or revocable, or both, or is funded or
unfunded, and notwithstanding a reservation to the settlor of
all rights of ownership in the insurance contracts or under
the employee-benefit plans. Unless otherwise expressly

(...continued)
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judice should be prohibited, as it represents an attempt to “take control” of an annuity
contract through the will, which Appellee contends would have the effect of improperly
forcing distribution of the proceeds of the annuity contract through the probate process.
| disagree. Section 6108, on its face, merely speaks to the effect such a beneficiary
designation of an annuity contract has on the manner in which the proceeds of the
annuity contract will be distributed, namely, it establishes that those proceeds are not
considered assets of the decedent’s estate subject to distribution in accordance with the
laws governing transfer of property by will. However, where a decedent’s will serves
only as the vehicle by which he or she changes the beneficiaries for an annuity contract,
it does not contravene Section 6108, since the manner of distribution of the proceeds of
the annuity contract is still governed by the terms of the annuities themselves and,
therefore, remains outside the probate process .

Inasmuch as | discern no general impediment, as a matter of law, to a change in
the beneficiary of an annuity by will, and there is no dispute between the parties that the
annuities at issue in this appeal did not prohibit a change of beneficiary by will, under
these circumstances | agree with the esteemed trial judge that decedent’s use of his will
to change the beneficiaries of his annuities was a permissible mode of changing
beneficiaries. | would therefore reverse the order of the Superior Court and remand this
case to that court for consideration of the remaining issues raised in Appellee’s direct

appeal and Appellant’s cross-appeal, which that court did not address.

(continued...)
provided in the conveyance, funds or other property so
passing to a trust under a will shall become and be a part of
the testamentary trust to be administered and disposed of in
accordance with the provisions thereof, without forming any
part of the testator's estate for administration by his personal
representative.

20 Pa.C.S.A. § 6108(a).
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Messrs. Justice Baer and McCaffery join this opinion.
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