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DISSENTING OPINION
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| respectfully, but strenuously, dissent from the majority’s interpretation of 75
Pa.C.S.A. § 1722 (“Section 1722") of the Pennsylvania Motor Vehicle Financial
Responsibility Law (“MVFRL”).  According to the majority opinion, an automobile
insurer may reduce a disabled person’s income loss benefits under his underinsured
motorist policy (“UIM”) by amounts he received under separate disability policies, even
though he paid for such benefits entirely out of his own funds and through employer
deductions from his wages. Such an interpretation, in my view, is contrary to our
Court’s previous recognition that the source of an injured individual’'s separately paid for
income loss benefits impacts whether an automobile insurer may, under the MVFRL,
reduce payments to its injured insured by the amount of such additional benefits.
Further, the majority’s interpretation of Section 1722 will result in automobile insurance

companies receiving an unjust windfall, since it relieves them of the obligation of



providing the full measure of benefits for which their insureds have paid, a result that |

conclude the legislature did not intend when it enacted this statutory provision.

In 2000, Appellee Alan Tannenbaum, M.D. had a flourishing medical career. He
was a board certified pediatrician with 13 years of experience who was then employed
as part of a group practice by Albert Einstein Medical Center. As part of his
employment arrangement, Dr. Tannenbaum was covered by a group disability policy,
which was paid for by the practice." Dr. Tannenbaum also had purchased two other
individual disability policies which he directly paid for out of his own funds.

On December 1 2000, Dr. Tannenbaum was the victim of a violent traffic
accident in which his vehicle was struck by a truck that failed to stop at a red light. As a
result of the force of the collision, Dr. Tannenbaum suffered severe bodily injuries,
including fractures to his neck and spinal vertebrae, deep lacerations to his chest,
abdomen and kidneys, as well as muscle and nerve damage. Dr. Tannenbaum
subsequently underwent cervical spinal surgery to fuse the vertebrae in his neck.
Because of the neck injury and attendant severe pain and restrictions on his range of
movement, Dr. Tannenbaum could no longer perform his duties as a physician, and he
was forced to retire from practice in March 2002.

Because of his inability to continue in his profession, Dr. Tannenbaum applied for
Social Security disability benefits, as well as income loss benefits under his other
disability policies. Dr. Tannenbaum was subsequently examined and determined to be
disabled by his own medical experts, the Social Security Administration, and his

disability insurer. As a result, he was awarded disability benefits by the Social Security

' The trial court found that the maintenance of this policy by the practice resulted in

diminished income to Dr. Tannenbaum since his salary was determined by the net profit
realized by the practice; hence, the practice’s expense of maintaining the policy
diminished his overall compensation. Trial Court Opinion, 8/14/2006, at 4.
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Administration, and he began to receive income loss benefits under his other disability
policies.

Dr. Tannenbaum brought suit against the driver responsible for causing his
injuries, as well as the trucking company for which the driver worked. After a monetary
settlement was reached which terminated the case, Dr. Tannenbaum sought to recover
UIM income loss benefits from his own automotive policy issued by Appellant
Nationwide Insurance Company (“Nationwide”). These UIM benefits represented
‘economic damages for lost past and future earnings, lost earning capacity and pain

and suffering.” Tannenbaum v. Nationwide Ins. Co., 919 A.2d 267, 268 n.1 (Pa. Super.

2007).  Although Nationwide’'s medical experts agreed Dr. Tannenbaum was
permanently disabled, the parties failed to reach agreement on the amount of UIM
benefits recoverable by Dr. Tannenbaum, and so the matter was submitted to
arbitration.

As the majority opinion notes, Nationwide successfully precluded Dr.
Tannenbaum from introducing at the arbitration proceeding the amount of benefits he
received from both his group disability plan and his personal disability plans as evidence
of his lost wages, thereby effectively deducting or setting off the total value of those
benefits from any recovery to be awarded under his UIM policy. Thus, the arbitration
panel’s final award did not include the amount paid to Dr. Tannenbaum under his
employer and personal disability policies.

Dr. Tannenbaum filed a petition in the Court of Common Pleas of Bucks County
to set aside the arbitration award, arguing he was improperly precluded by the
arbitrators from introducing into evidence the amount of benefits paid under his group
and personal disability plans as part of his wage loss calculation. He maintained

Nationwide was improperly permitted to deduct the amount he was paid under the
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disability policies from the amount of his income loss and thereby reduce his UIM
recovery.

The trial court agreed with Dr. Tannenbaum’s assertions, vacated the arbitration
award, and ruled that he was entitled to recover benefits under both his disability
policies and his UIM coverage since he separately paid for each of the policies out of
his own funds. A panel of the Superior Court affirmed in a published opinion, authored

by the Honorable Judge John T.J. Kelly. Tannenbaum v. Nationwide Ins. Co., 919 A.2d

267 (Pa. Super. 2007). We granted Nationwide’s petition for allowance of appeal to
consider the question of whether Section 1722 of the MVFRL entitles an insurer in a
UIM proceeding to deduct from amounts it is obligated to pay under its UIM policy the
value of benefits the injured insured received from separately purchased disability
policies.

The majority now reverses the Superior Court and holds that “[flacially, Section
1722 reflects the legislature’s intent to shift a substantial share of the liability for injuries
caused by uninsured and underinsured motorists from automobile insurance carriers to
collateral source providers . . . with the aim to reduce motor vehicle insurance
premiums.” Majority Opinion at 12. Because, in my view, the legislature’s intent in
enacting the MVFRL was to reduce the premiums for mandatory automobile liability
insurance individuals are required to buy, | conclude that the legislature did not intend
Section 1722 to preclude individuals such as Dr. Tannenbaum, who voluntarily assume
the cost of both UIM and separate coverage by making payments or having their
earnings reduced during their working careers, from recovering the full measure of the
benefits for which they paid. | arrive at this conclusion based on the evolution of the
relevant statutory provisions and caselaw concerning the recoverability of separately-

paid-for excess benefits.
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Prior to 1984, motorists in Pennsylvania were covered by the No Fault Act,?
under which every registered motor vehicle owner was required to purchase a policy of
insurance that paid the policyholder, in the event of an accident, basic loss benefits
such as medical expenses and income loss benefits, without respect to his or her fault
in causing the accident.> However, during the years after the No Fault Act took effect in
1974, the cost of this compulsory insurance for Pennsylvania motorists rose
dramatically, along with the numbers of drivers who failed to purchase automobile
insurance, so, in response, the legislature decided to repeal the No Fault Act in 1984

and replace it with the MVFRL. See Windrim v. Nationwide Ins. Co. 537 Pa. 129, 136,

641 A.2d 1154, 1158 (1994) (“[T]he primary concerns of the General Assembly in
repealing the No-fault Act and enacting the MVFRL were the spiraling cost of
automobile insurance and the resultant increase in the number of uninsured motorists

driving on public highways.”); Henrich v. Harleysville Mut. Ins. Co., 533 Pa. 181, 185,

620 A.2d 1122, 1124 (1993) (“The MVFRL was designed to deter people from failing to
insure their vehicles more forcefully than the prior statute.”).

Included in the final version of the MVFRL enacted in 1984 were Sections 1720
and 1722, which are at the heart of the present dispute, and which at that time
respectively provided as follows: 4

§ 1720. Subrogation
In actions arising out of the maintenance or use of a motor

vehicle, there shall be no right of subrogation or
reimbursement from a claimant's tort recovery with respect

> 40 P.S. § 1009.101 et seq., now repealed.

* William C. Archbold, et al., The Pennsylvania No-Fault Motor Vehicle Insurance Act 1
(David Shrager ed. 1979).

* Both Sections 1720 and 1722 were originally promulgated by the Act of Feb. 11,
1984, No. 11 § 3 and then rewritten by the Act of Feb. 11, 1984, No. 12, § 3.
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to workers' compensation benefits, benefits available under
section 1711 (relating to required benefits), 1712 (relating to
availability of benefits) or 1715 (relating to availability of
adequate limits) or benefits in lieu thereof paid or payable.

75 Pa.C.S.A. § 1720 (1984).

§ 1722. Preclusion of pleading, proving and recovering
required benefits.

In any action for damages against a tortfeasor arising out of

the maintenance or use of a motor vehicle, a person who is

eligible to receive benefits under the coverages set forth in

section 1711(relating to required benefits) shall be precluded

from pleading, introducing into evidence or recovering the

amount of benefits paid or payable under section 1711. This

preclusion applies only to the amount of benefits set forth in

sections 1711.
75 Pa.C.S.A. § 1722 (1984). In 1984, Section 1711 required mandatory first-party
coverage be provided to the insured of $10,000 in medical benefits and income loss
benefits of $1,000 per month up to a maximum limit of $5,000. An insured could waive
the income loss provision if the named insured had “no expectation of actual income
loss due to age, disability or lack of employment history.” 75 Pa.C.S.A. § 1711 (1984).

Sections 1720 and 1722 were designed to work in tandem. Under Section 1720,

as originally enacted, any insurer providing benefits to its injured insured was prohibited
from asserting a subrogation claim against any tort recovery the injured insured would
subsequently receive. Correspondingly, under Section 1722, the injured insured was
barred from recovering those same first-party benefits in any subsequent action against

a tortfeasor. The net effect of the interrelationship of these two provisions was to shift

the cost of the injured party’s recovery from the tortfeasor’s liability policy to the first-
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party benefit policy carried by the injured party, up to his or her first-party benefit limits,
and thereby, in theory, reduce the cost of mandatory liability insurance.’

In 1990, the legislature modified Section 1720 by adding its present language
concerning payment of benefits by “any program, group contract or other arrangement
for payment of benefits,” so that it now reads as follows:

§ 1720. Subrogation

In actions arising out of the maintenance or use of a
motor vehicle, there shall be no right of subrogation or
reimbursement from a claimant's tort recovery with respect
to workers' compensation benefits, benefits available under
section 1711 (relating to required benefits), 1712 (relating to
availability of benefits) or 1715 (relating to availability of
adequate limits) or benefits paid or payable by a program,
group contract or other arrangement whether primary or
excess under section 1719 (relating to coordination of
benefits).

75 Pa.C.S.A. § 1720 (emphasis added).
In 1990, the legislature also significantly rewrote Section 1722 into its present
format so that this section now states:®
§ 1722. Preclusion of Recovering Required Benefits

In any action for damages against a tortfeasor or
in any uninsured or underinsured motorist proceeding
arising out of the maintenance or use of a motor vehicle, a
person who is eligible to receive benefits under the
coverages set forth in this subchapter, or worker's
compensation, or any program, group contract or other
arrangement for the payment of benefits as defined in
Section 1719 (relating to coordination of benefits) shall be

® Ronca, et. al. Pennsylvania Motor Vehicle Financial Responsibility Law at 201 (2002)
(hereinafter “Ronca”). One of the authors of this treatise, Leonard Sloane, is co-counsel
for Dr. Tannenbaum.

®In 1989, the legislature added benefits required to be made available for purchase
under Section 1715(a)(1.1) to the list of Section 1722’s precluded damages.
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precluded from recovering the amount of benefits paid

or payable under this subchapter, or worker's

compensation, or any program, group contract, or other

arrangement for payment of benefits as defined in

Section 1719.
75 Pa.C.S.A. § 1722 (emphasis added). It is the interpretation of this current version of
Section 1722 which is the focus of the present appeal. As a result of these
amendments, Section 1720 now bars payors of first-party benefits under Sections 1711,
1712, or 1715 of the MVFRL, or payors of benefits under “a program, group contract or
other arrangement,” from asserting any subrogation rights they possess in any tort
recovery in all subsequent actions brought by the injured party. Concomitantly, since
Section 1720 eliminates any right of subrogation in a tort recovery an insurer has for the
benefits it paid, Section 1722 prohibits the injured individual from recovering, in a
subsequent tort or UIM proceeding, any benefits in which the payor had a subrogation
interest. Once more, the effect of these amendments was to shift the cost of the parties’
economic losses from the mandatory liability policy of the tortfeasor, but this time to any

benefit provider covering the injured party — again, ostensibly reducing the cost of the

mandatory liability insurance.”®

" The last changes to Sections 1720 and 1722 occurred in 1993 when the legislature
restored the right of workers’ compensation carriers to assert a subrogation claim under
Section 1720, to the extent permitted by the Workers’ Compensation Act, and, at the
same time, altered Section 1722 to permit a recipient of workers’ compensation to
recover such benefits in an action against a tortfeasor, or in an UIM/UM proceeding.
See Act of July 2, 1993, No. 44, § 25(b).

® See Ronca 200-201 (effect of 1720 and 1722 was to partially abolish collateral source

rule and disallow injured motorist’s recovery of same damages from both tortfeasor and
his own insurance).
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For its definition of “program, group contract or other arrangement,” Section 1722
(and Section 1720) uses that which is set forth in Section 1719 of the MVFRL,
designated “Coordination of benefits,” which states:

(a) General rule.—Except for workers' compensation, a
policy of insurance issued or delivered pursuant to this
subchapter shall be primary. Any program, group contract or
other arrangement for payment of benefits such as
described in section 1711 (relating to required benefits)
1712(1) and (2) (relating to availability of benefits) or 1715
(relating to availability of adequate limits) shall be construed
to contain a provision that all benefits provided therein shall
be in excess of and not in duplication of any valid and
collectible first party benefits provided in section 1711, 1712
or 1715 or workers' compensation.

(b) Definition.— As used in this section the term “program,
group contract or other arrangement” includes, but is not
limited to, benefits payable by a hospital plan corporation or
a professional health service corporation subject to 40
Pa.C.S. Ch. 61 (relating to hospital plan corporations) or 63
(relating to professional health services plan corporations).
75 Pa.C.S.A. § 1719 (emphasis original).
To address whether Section 1722 bars recipients of benefits received under “a
program, group contract or other arrangement” from recovering the UIM benefits at

issue in the present case, the lower courts turned to our decision in Panichelli v. Liberty

Mut. Life Ins. Co., 543 Pa. 114, 669 A.2d 930 (1996), which interpreted Section 1719’s

‘program, group contract or other arrangement” language in the context of addressing a
first-party benefits issue. It is true, as the majority has noted, that our Court was not
specifically called upon in Panichelli to interpret Section 1722, because the precise
question we considered was whether an insurer was entitled to deduct sick pay and
Social Security benefits from the amount of first-party income loss benefits it was

required to pay under its policy of automobile insurance covering a motorist injured in an
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automobile accident. Nevertheless, we explained therein why the source of benefits the
injured motorist received under “a program, group contract or other arrangement™—i.e.,
whether the motorist paid separately for those benefits—is a paramount consideration in
any determination of whether the injured individual is precluded by other provisions of
the MVFRL from also receiving benefits under his or her automotive policy.

The Panichelli case arose when the automobile insurer refused to pay the injured
motorist, Panichelli, first-party income loss benefits for the period that he received sick
pay from his employer in an amount equivalent to his gross income. Once Panichelli
exhausted his sick pay and began receiving Social Security benefits, the insurer
commenced making income loss payments under its policy, but it deducted the amount
of Social Security benefits Panichelli received from those payments. The insurer
asserted its right to undertake both actions based on its contention that the MVFRL
prevented Panichelli’s collection of sick benefits and Social Security benefits in addition
to first-party income loss benefits, what it described as a “double recovery.” Id. at 116,
669 A.2d at 931-32. A majority of our Court, however, rejected this “double recovery”
argument. Writing for the majority, Former Chief Justice, then Justice Cappy first
recounted the lower courts’ reasoning that the reference in Section 1719(a) to the first-

party benefits required by Section 1712(2)° of the MVFRL showed “an intent on the part

® Section 1712 provides, in relevant part:
§ 1712. Availability of benefits
An insurer issuing or delivering liability insurance policies
covering any motor vehicle of the type required to be

registered under this title, except recreational vehicles not
(continued...)
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of the legislature to allow excess recovery of wage benefits payable under any program,
group contract or other arrangement.” 1d. at 117, 669 A.2d at 932. The majority noted
that the trial court had concluded that the terms “any program” and “other arrangement”
as used in Section 1719(a) were “extremely broad and easily encompass both sick
leave benefits and social security benefits.” 1d. at 118, 669 A.2d at 932. The majority
then explained why an insured’s recovery of sick pay and Social Security benefits did
not preclude him or her from recovering first-party income loss benefits as well, opining:

We agree with the lower courts that, based on the language
of § 1719(a), sick pay and social security benefits programs
must be construed as providing benefits in excess of, and
not in duplication of, the income loss benefits payable under
§ 1712(2).

Panichelli's receipt of both employer provided sick leave
benefits and social security disability benefits, as well as full
income loss benefits, does not result in “double dipping”.
These are benefits for which the employee has paid in the
form of lower wages for the sick leave benefits and in the
form of payroll deductions for the social security benefits.
Thus, in receiving his sick leave pay, Panichelli was
exhausting his earned employee benefit. Similarly,

(...continued)
intended for highway use, motorcycles, motor-driven cycles
or motorized pedalcycles or like type vehicles, registered
and operated in this Commonwealth, shall make available
for purchase first party benefits with respect to injury arising
out of the maintenance or use of a motor vehicle as follows:

(2) Income loss benefit.--Includes the following:

(i) Eighty percent of actual loss of gross
income.

75 Pa.C.S.A. § 1712.
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Panichelli has paid for social security disability benefits
through payroll deductions, and he is now drawing on these
benefits because his accident has rendered him unable to
work. Liberty Mutual would have us lose sight of the fact
that Panichelli has paid for his income loss benefits through
premiums he paid Liberty Mutual with his own funds. He is
entitled to income loss benefits under his policy in the full
amount of his income loss without any offset for sick pay or
social security benefits received by him.

Panichelli, 543 Pa. at 118, 669 A.2d at 932-33 (emphasis original).

Then-Justice, now-Chief Justice, Castille dissented, joined by Justice Flaherty.
First, the dissent observed that Panichelli suffered no actual loss of gross income which
triggered Liberty Mutual’s duty to pay under Section 1712 for the time he was receiving
sick pay since his lost income was compensated for fully by the sick pay. The dissent
further suggested that, once the sick pay had ceased and Panichelli began receiving
Social Security benefits, his actual loss of gross income was still reduced by the amount
of the Social Security benefits he received. The dissent viewed Panichelli’'s additional
recovery of income loss benefits under his automobile policy as resulting in his receiving
a greater amount than he actually lost in actual gross income.

The majority responded to the dissent, thusly:

Because we believe that the MVFRL allows the insured to
recover benefits for which he has paid or earned through his
employment, as well as income loss benefits, we cannot
agree with the dissent's position that Panichelli is receiving a
windfall here which is contrary to the intent of the MVFRL.
The dissent's position would actually serve to reward an
insured who has either exhausted or is not eligible for sick
leave benefits or social security disability at the time of the
accident by finding an actual loss of gross income to that
person, while punishing an insured who, at the time of the
accident, has accumulated sick leave or eligibility for social
security disability, by finding receipt of these benefits to bear
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upon his eligibility for income loss benefits coverage under
his insurance policy.

Panichelli, 543 Pa. 114, 118 n.3, 669 A.2d 930, 933 n.3.

Several months after Panichelli was decided, in the case of Browne v.
Nationwide, 674 A.2d 1127 (Pa. Super. 1996), the Superior Court, in addressing the
scope of Section 1722, recognized Panichelli's concern for the importance of
considering the source of separate loss benefits. Therein, the court addressed the
issue of whether an insurer was entitled under Section 1722 to offset the value of Social
Security benefits paid or payable to its injured policyholders against the amount of
uninsured motorist (“UM”) benefits it was required to pay under the terms of their policy.
The policyholders, husband and wife, had a policy of auto insurance with Appellee,
Nationwide, and had purchased as part of their coverage UM benefits. As the result of
an automobile accident in which husband was severely injured, the policyholders lodged
a claim with Nationwide for UM benefits. Because Nationwide disputed the amount it
was obligated to pay under the policy, the matter went to arbitration. The arbitrators
rendered an award in favor of the policyholders, and a majority of the arbitration panel
refused Nationwide’s request to deduct from the award the amount of Social Security
benefits paid and payable to the policyholders.

Nationwide petitioned the trial court, pursuant to Section 1722, to reduce the
award by $186,727.00, the value of the Social Security benefits at issue. The trial court
granted the petition and reduced the benefits accordingly. In so doing, the court, relying
on the Superior Court’s decision in Panichelli, 645 A.2d 865 (Pa. Super. 1994), opined
that Social Security benefits fell within the definition of “program, group contract or other

arrangement.”  Hence, the trial court concluded that, under Section 1722, the
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policyholders were barred from recovering income loss benefits in that amount.
Browne, 674 A.2d at 1129.

The Superior Court reversed, holding that the trial court had failed to properly
consider other related sections of the MVFRL, as well as our reasoning undergirding
Panichelli. Id. The panel majority,'® in an opinion authored by Judge Del Sole,
explained the interrelationship between Section 1722 and Section 1720 of the MVFRL.
The majority pointed out that Section 1720, which relies on Section 1719’s definition of
‘program, group contract or other arrangement,” eliminates the subrogation rights for
“‘payors of benefits similar to those benefits available under auto insurance.” Browne,
674 A.2d at 1129. The majority elucidated that, prior to the enactment of Sections 1720
and 1722, employers and insurers such as group health care providers, which paid to
an injured person benefits similar in nature to those payable under an auto insurance
policy, had a right of subrogation for the amount of the benefits paid if the injured
individual brought a tort action against a third-party tortfeasor. The majority observed
that Section 1720 took away the subrogation right of insurers and employers for
recoupment of these type of benefits, but, correspondingly, Section 1722 also precluded
the injured person from recovering the amount of those benefits in his or her action
against the third party tortfeasor. The majority summarized the effect of these changes
as follows: “In Section 1722 the legislature has precluded recovery, where in the past

subrogation resulted in a reduction of the recovery by requiring a payback by the injured

% Then-Judge, now-Justice, Saylor concurred in the result.

[J-62-2008] - 14



party. The changes brought about in § 1720 and § 1722 have zero net effect on the

injured party.” Id

Accordingly, the majority held:
Because Social Security disability benefits were never
subject to subrogation they do not fall within the purview of
Sections 1720 and 1722. Historically they have not been
viewed as an item for which a traditional tort award would be
reduced. Had the legislature wished to include social
security disability payments within the preclusions of § 1722
it could have specifically named these payments, as was
done with workers’ compensation benefits. Section 1722
was obviously designed to refer to only those benefits
which are specifically recoverable as first party benefits
under the MVFRL, PA.C.S.A. § 1701 et. seq. or which had

historically been subject to subrogation. Social Security
disability payments do not fit within either category.

Id. (emphasis supplied).

The majority in Browne viewed this result as entirely consistent with our Court’s
reasoning in Panichelli since we noted therein that Social Security disability benefits
were the type of benefits an employee paid for throughout his working career via payroll
deductions. The majority reasoned that, because the injured policyholder in the case
before it also paid for his Social Security disability benefits in the same way, through
monies withheld from his paycheck, and additionally paid Nationwide a separate
premium so that he could be compensated for all losses caused by uninsured motorists,
his receipt of both types of benefits was not duplicative and did not constitute double
dipping. Browne, 674 A.2d at 1129.

Two years later, in Carroll v. Kephart, 717 A.2d 554 (Pa. Super. 1998), the

Superior Court addressed the question of whether an injured individual’'s receipt of sick

pay from her employer resulted in preclusion by Section 1722 of her recovery of lost
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wages from the tortfeasor. The injured person, Carroll, was a passenger in a car struck
by another motorist, Kephart, and, as a result of her injuries, Carroll missed ten weeks
of work. Carroll received no first-party income loss benefits, as she had not purchased
them as part of her automobile insurance coverage. She did, though, receive sick pay
from her employer for the period she was off work. She sued Kephart and sought to
recover lost wages for her ten weeks off the job. The trial court, however, refused to
allow her to collect the value of the lost wages because it concluded sick pay was a
benefit within the ambit of Section 1722 and, thus, an additional recovery of the value of
her lost wages would constitute double dipping.

The Superior Court disagreed and reversed. A unanimous panel, in an opinion

authored by Judge Popovich, followed the Panichelli and Browne decisions in holding

that the trial court had misinterpreted Section 1722. The court reasoned that, in
Panichelli, our Court considered sick pay to be an earned employee benefit the
employee paid for through lower wages and payroll deductions. Thus, when the
employee received sick pay, it constituted an exhaustion of that earned benefit by the
employee. Therefore, the court reasoned, sick pay benefits could not be used to reduce
an employee’s recovery, as it did not constitute double dipping.

The court viewed Panichelli’s treatment of sick pay and Browne'’s discussion of
Social Security benefits as providing “definitive examples of the type of benefits that are
not included in the category of benefits paid or payable under Section 1722 as to
preclude recovery.” Carroll, 717 A.2d at 558. The court interpreted both decisions as
establishing the general principle that “benefits for which a plaintiff has paid for or

earned through his employment are not within the purview of Section 1722 and the
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receipt of those benefits do not constitute a double recovery.” Id. As a result, the court
concluded that, since Carroll had separately paid for her sick pay benefits in the form of
lower wages, she was not precluded by Section 1722 from also recovering the value of
her wage loss from the person who caused her injury.

In the case sub judice, the trial court was guided by the above-referenced
decisions in concluding that Dr. Tannenbaum’s disability benefits did not “fall within the
purview of 75 Pa.C.S.A. §1722.” Trial Court Opinion, 8/14/2006, at 3. The court found
Dr. Tannenbaum had paid for and earned the benefits under his disability policies
during his career.

In affirming the trial court, the Superior Court rejected Nationwide’s central
argument that Section 1722 treated the receipt of any benefits other than those received
under an UIM policy as duplicative, and, therefore, a double recovery, observing:
“[Nationwide] confuses double recovery, which the Act does not permit, with recovery of

excess benefits, for which the Act makes provision.” Tannenbaum, 919 A.2d at 269

(footnote omitted) (citing Section 1719(a)). The court explained that its review of the
relevant precedent established “a clear intent to acknowledge the legitimacy of excess
benefits.” Id. at 270. The court noted that Dr. Tannenbaum’s disability policies stated
that they are in excess of first-party benefits under the MVFRL, and that such excess
clauses “have long been understood to provide protection to the insured in addition to
other coverage which might be available to him.” Id. (citation omitted). The court, in
discussing Panichelli, viewed it as clearly establishing the proposition that whenever an
employee has paid, in the form of lower wages or via payroll deductions, for benefits

such as sick leave or Social Security, such benefits are not duplicative because the
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intent of the legislature, as evidenced by the interplay of Section 1719(a) and Section
1712, was to allow excess recovery of wage benefits payable under “any program,
group contact, or other arrangement.” Id.

The court also cited the Browne and Carroll decisions as supportive of the
principle that Section 1722 did not bar Dr. Tannenbaum from recovering his wage loss
under his UIM policy simply because he had received benefits through his separately
purchased disability policies. The court explained that, in Browne, the insured was
entitled to recover Social Security disability payments and UM benefits precisely
because he had paid for the disability benefits out of his own pocket, and such benefits
were therefore deemed to be in excess of the UM benefits for which he also paid, and
not in duplication thereof. Likewise, the court reminded that, in Carroll, the insured was
not precluded from recovering under her UIM policy the amount of her lost wages, even
though she received sick pay since, again, she had separately paid for such sick pay
coverage in the form of lower wages, and, thus, such benefits were not within the
purview of Section 1722 and did not constitute double recovery.

The court further referenced the Superior Court’s prior holdings in Standish v.

American Mfr., 698 A.2d 599 (Pa. Super. 1997), and Ricks v. Nationwide Co., 879 A.2d

796 (Pa. Super. 2005). In Standish, the court determined that a workers’ compensation
carrier was barred from asserting a subrogation lien against UM benefits the employee
received for lost wages due to an auto accident. The court concluded that the
employee’s UM policy was separately paid for by his own funds and was in the nature of

an accident policy he maintained for his own benefit, not a liability policy covering the
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tortfeasor. Consequently, the court ruled the workers’ compensation carrier had no right
of subrogation against the worker's UM benefits.

In Ricks, the court relied on Standish to hold that an injured party receiving
workers’ compensation was entitled to recover the value of those benefits in an UM
arbitration. In so doing, it rejected Nationwide’s argument that, because the workers’
compensation carrier had no right of subrogation in UM benefits under Section 1720,
Section 1722 barred the worker from recovering the value of the workers’ compensation
benefits in addition to UM benefits.

Summarizing these holdings, the panel below held:

All of these cases involve types of personally paid insurance
different than that of [Dr. Tannenbaum] herein, and
[Nationwide] insists that the holdings in each are limited to
the specific type of excess insurance considered. We are
not persuaded, as the overarching principle remains
constant: where the personal policies resorted to are
both separate from UIM, or UM, coverage, and paid for
exclusively by the claimant either directly, or through
payroll deductions which result in lower wages,
payments received from these coverages do not
duplicate benefits under the MVFRL as they are
fundamentally different from these benefits.

Tannenbaum, 919 A.2d at 271 (emphasis added).

Additionally, the court found its holding compelled by its view that an acceptance
of Nationwide’s argument would result in an unjust windfall to insurance companies by
rendering premiums paid by policyholders for excess benefits futile, since the receipt of
any such benefits would never occur in these type of circumstances, as they would
always be deemed “double” the payments received under their UM policy. The panel

regarded this result as offensive to the statute and public policy. Id
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In reviewing the propriety of the lower courts’ decisions in this matter, as the
majority has noted, see 1 Pa.C.S.A. § 1921(b), statutory language which is free from all
ambiguity must be given proper regard. However, there are certain other legislatively-
created presumptions simultaneously applicable to aid us in ascertaining the General
Assembly's intent. Specifically, we presume that the General Assembly in enacting a
statute does not intend a result that is “unreasonable,” 1 Pa.C.S.A. § 1922(1), intends
an entire statute “to be effective and certain,” 1 Pa.C.S.A. §1922(2), and intends “to
favor the public interest as against any private interest.” 1 Pa.C.S.A. § 1922(5).
Applying these presumptions leads me to the conclusion that the lower courts, in
interpreting Section 1722, properly considered the rationale expressed in Panichelli
regarding the relevance of the source of payment of benefits under “a program, group
contract or other arrangement for the payment of benefits.” Thus, | would uphold their
conclusion that Section 1722 permits disabled individuals to receive the full measure of
benefits under their UIM policies, in addition to disability benefits for which they paid
separately for the right to receive.

As the Superior Court recognized in Browne, Carroll, and in its decision in the

instant matter, an interpretation of Section 1722 which wholly focuses on the nature of
the benefits received by an injured party under “a program, group contract or other
arrangement for the payment of benefits,” rather than considering the source of
payment for such benefits, disregards a fundamental teaching of Panichelli. Nationwide
presently argues that the Superior Court decision below allowing Dr. Tannenbaum to

recover UIM benefits constitutes a resurrection of the collateral source rule and permits
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Dr. Tannenbaum to recover his income loss twice."" Central to our refutation of a
similar double recovery argument raised in Panichelli was our recognition that a core
consideration in determining whether the MVFRL bars an injured individual from
recovering income loss benefits under his automobile policy, as well as income loss
benefits under “a program, group contract or other arrangement,” is whether or not the
injured person separately paid, out of his or her own pocket, for the latter coverage. We
expressly recognized in Panichelli that, if a person pays once for income loss coverage
under their automobile insurance policy, and pays yet again for additional income loss
coverage under “a program, group contract or other arrangement,” receipt of benefits
under both policies does not result in a windfall to the injured individual. Consequently,
such a circumstance does not constitute the type of impermissible double recovery
which the legislature sought to avoid with the enactment of the MVFRL.

Accordingly, | conclude the lower courts properly looked to the source of Dr.
Tannenbaum’s disability benefits in ruling that his receipt of such benefits was not
barred by Section 1722. Since Dr. Tannenbaum paid separate premiums for those
disability benefits apart from the premiums he paid for UIM coverage, it is clear he is not
“‘double dipping.” Dr. Tannenbaum is not attempting to recover the same damages from
his own automobile insurance carrier and from the tortfeasor who caused his injuries;

thus, the collateral source rule is not implicated. Neither is this a situation such as that

" Our Court has set forth the rule as follows: “The collateral source rule provides that
payments from a collateral source shall not diminish the damages otherwise
recoverable from the wrongdoer. The principle behind the collateral source rule is that it
is better for the wronged plaintiff to receive a potential windfall than for a tortfeasor to be
relieved of responsibility for the wrong.” Johnson v. Beane, 541 Pa. 449, 456, 664 A.2d
96, 100 (1995) (citations omitted).
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which was permitted under the former No Fault Act, where an injured individual was
permitted to recover twice for identical expenses even though he paid but one insurance
premium, such as receiving payment for medical expenses from his employer-paid
group health plan and then seeking compensation for the very same medical expenses

from his automobile carrier. See, e.q., Allstate Ins. Co. v. Heffner, 491 Pa. 447, 459,

421 A.2d 629, 635-36 (1980) (“[S]ection 203 of the No Fault Act concerning Collateral
Benefits permits victims to recover their medical expenses from Blue Cross and Blue
Shield and then recover the same expenses a second time from the no-fault carrier.”).
While Section 1722 is structured to now bar these types of double recovery, Dr.
Tannenbaum’s recovery is not of this nature.

Dr. Tannenbaum is not attempting to recover from his UIM carrier benefits he has
already received from another source of coverage for which another entity paid the
entire premium, such as from an employer-provided health care plan or from an
automobile or liability insurance plan which covered the tortfeasor. Nor is Dr.
Tannenbaum receiving a “windfall,” since he specifically has paid premiums over the
course of years to Nationwide for the right to receive income loss benefits under his UIM
policy, and additionally has paid the cost of the premiums for the extra disability
coverage he elected to purchase out of his wages. | do not construe Section 1722 as
evincing the legislature’s intent to prohibit recovery by individuals like Dr. Tannenbaum
who procure, at their own expense, policies of excess insurance in order to augment the
level of coverage they purchased under their automobile policy, because each

insurance company is compensated, via premiums, for its risk under each policy.
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| am, of course, mindful of the salutary purpose of the legislature in enacting the
MVFRL — reducing the cost of required automobile insurance coverage to
Pennsylvania consumers — as well as the equally significant objective of ensuring that
the UIM provisions of that same law operate in a manner “to provide coverage to those
injured by a tortfeasor who lacks adequate coverage.” Generette, at 524, 957 A.2d at
1192. However, | find no record support for Nationwide’s bald assertion that the goal of
cost containment will be undermined by allowing Dr. Tannenbaum to collect the optional
UIM benefits for which he specifically paid an additional premium, or to recover the
voluntary disability income loss benefits for which he separately paid. While | recognize
that insurance premiums are primarily based on risk and exposure, | do not perceive the
lower court decisions in this matter, and the prior decisions of the intermediate appellate
courts discussed above, as having a negative impact on the rates for mandatory liability
insurance, and subverting the legislature’s intent to keep those rates as low as possible.
This is because these decisions do not, as explained above, resurrect the double
recovery and collateral source rules with regard to recovery from tortfeasors in
automobile accident litigation. Further, and importantly, as both Dr. Tannenbaum and
amicus, the Pennsylvania Association of Justice, have pointed out, there is absolutely
no evidence of record which suggests that Nationwide considers the existence of other
insurance covering its customer when writing a policy of UIM coverage, and that it
correspondingly adjusts the premiums it charges as a result of such consideration.

| therefore agree with the lower courts’ conclusion that Nationwide should not be
permitted under Section 1722 to deduct the amount of income loss benefits Dr.

Tannenbaum received under his personal disability plans from the amount of income

[J-62-2008] - 23



loss benefits he was entitled to receive under his UIM policy. This conclusion is
consistent with the long standing principle of law our Court articulated in Panichelli that
an individual is entitled to receive the full benefit of all insurance coverage for which he
or she specifically paid via diminished wages. In the intervening 13 years since
Panichelli was decided, this principle has been acknowledged and followed consistently
by the intermediate appellate courts of this Commonwealth, which have uniformly
concluded that an individual possessing such coverage, who also has purchased a UM
or UIM policy, is not precluded by Section 1722 from recovering UM or UIM benefits if

he or she is injured in an automobile accident. See Browne, Carroll, Tannenbaum,

supra. This settled interpretation of the MVFRL has been reasonably relied upon during
this time period by insureds when purchasing UM, UIM, and disability coverage, and by
insurers in setting rates for such coverages.

The majority’s abandonment of this well established precedent will now result in
a UM or UIM carrier receiving a windfall every time it is fortunate enough to have a
claimant who, by happenstance, is also covered by a separate policy of insurance for

which he paid. See, e.q., Selected Risks v. Thompson, 520 Pa. 130, 142, 552 A.2d

1382, 1388 (1989) (endorsing general principle that, whenever coverage is paid for by
the insured via a separate premium, to allow an insurance carrier to offset amounts it is
obligated to pay under the policy simply because another source of benefits existed to
compensate the injured party would result in a windfall to the carrier). As amicus
suggests, this potentially could occur in every instance in which an injured or disabled
claimant is covered by Social Security insurance, sick pay benefits, and any life

insurance or personal accident indemnity plan. Under the majority’s interpretation of
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Section 1722, such a claimant may now be precluded from collecting the full UM and
UIM benefits for which he or she paid, while simultaneously allowing the UM and UIM
insurer to keep the entire premium paid for such coverage. The legislature, in my view,
in attempting to contain the cost of mandatory automobile liability insurance, did not also
countenance the injustice of allowing a party to pay what is, in essence, a premium for
illusory insurance coverage. Such a result is manifestly unreasonable, and, therefore, |
cannot join the majority’s interpretation of Section 1722, and must dissent.

Mr. Justice Baer joins this dissenting opinion.
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