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STATEMENT OF JURISDICTION

This Allocatur Petition is properly before the Court because it has statutory
jurisdiction. See 42 Pa.C.S.A. Section 724 (a), July 9, P.L. 586, No. 142, Section 2,
effective June 27, 1978, as amended October 5, P.L, 693, No. 142 Section 402 (a),
effective December 5, 1980.

THE QRDER IN QUESTION

The Order in question accompanied the Superior Court’s published opinion dated
October 2, 2013 as of Nos. 338 and 343 MDA 2013 which on direct appeal affirmed the
sentences imposed by The Honorable John M. Cleland of the Centre County Court of
Common Pleas as of Nos. CP-14-CR-0002421-2011 and CP-14-CR-0002422-2011 being
a sentence of 30 to 60 years on Appellant’s convictions for several instances of child
molestation. A copy of the Superior Court’s opinion is attached as Exhibit “A” ' and a
copy of the Court’s Opinion filed on January 30, 2013 is attached to this Brief as Exhibit
“B” hereto.

RULE OF APPELLATE PROCEDURE 2111{(d) STATEMENT

Counsel timely filed a 1925(b) Statement which is attached as Exhibit “C”.

1

Judge Panella authored the opinion with Judges Mundy and Platt joining,
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SCOPE AND STANDARD OF REVIEW

As stated in Morrison v. Commonwealth, Department of Public Welfare, 538 Pa.

122, 646 A2d 565 (1994):
Scope of Review’ refers to ‘the confines within which an
appellate court must conduct its examination.” In other
words, it refers to the matters (or ‘what’) the appellate court

is permitted to examine. /d at 131, 646 A2d at 570 (citation
omitted, emphasis in original) gquoting Coker v. S.M.

Flickinger Company, Inc., 533 Pa. 441, 450, 625 A2d 1181,
1186 (1993).

The scope of review is limited to the record certified to this Court.

The “Standard of Review” refers to the degree of scrutiny to be applied to the
decision appealed. Morrison v. Commonwealth, Department of Public Welfare, 538 Pa.
122, 646 A2d 565 (1994).

All of Petitioner’s claims are preserved.

Review is plenary as to whether or not the court erred in refusing to give a failure
to make a prompt report instruction to the jury. Review is plenary as to whether such
failure to instruct was harmless.

Review is plenary as to whether or not the denial of three requested continuances

impaired Petitioner’s right to counsel and as to whether or not prejudice need be shown.

Review is plenary as to whether or not the court erred in not charging that



character evidence is not to be weighed against the other evidence in the case and if
such error was harmless.

Review is plenary as to whether or not the prosecutor adversely commented on
the Petitioner’s silence at trial, whether or not such comment was harmless and whether
or not the Superior Court was correct in finding this claim waived.

STATEMENT OF THE CASE
PROCEDURAIL HISTORY OF THE CASE

Petitioner was convicted by a jury of 45 counts of sexual abuse. The Honorable
John M. Cleland presided. The Attorney General’s Office prosecuted. Joseph Amendola
and Carl Rominger defended. Petitioner was sentenced to 30 to 60 years on October 9,
2012. His post sentencing motions were denied on January 30, 2013. A copy of Judge
Cleland’s Opinion denying such motions is attached hereto as Exhibit “B”.

Prior to the denial of post sentencing motions a hearing was held where Joseph
Amendola testified as to the vast amount of material provided to him through Court
ordered discovery and the service of those subpoenas duces tecum allowed by the court
within six weeks of trial. Petitioner’s other claims were also argued.

A copy of the relevant notes of testimony from that hearing - held on fanuary 10,

2013 will be found in Petitioner’s Appendix at pgs. 431-439.



WHY THIS COURT SHOULD GRANT THIS PETITION FOR ALLOWANCE
OF APPEAL

This is a notorious case. It is a case that tests the limits of our ability to live up to
the promise our constitution makes that even in the worst of cases, a fair trial will be
afforded.

The Superior Court below provided a published opinion that is eﬁcemplary but
chose not to follow this Court’s decisions which held general credibility instructions
cannot substitute for specific instructions designed to call the jury’s attention to specific
credibility flaws of the Commonwealth’s witness/witnesses. Commonwealth v. Bricker,

525 Pa. 362, 375, 581 A.2d 147, 153 (1990); See also_Commonwealth v. Pounds, 490

Pa.621, 634, 417 A.2d 597, 603 (1980).

The Superior Court held general credibility instructions were held to be a
sufficient replacement for the failure to make a prompt report instructions which were
clearly applicable because the delay in reporting the alleged abuse in this case ranged
from a few days (showering together) to 16, 14, 12, 12,9, 5 and 2 years.

When the trial court refused the failure to make a prompt report instructions it
cut the heart out of Petitioner’s main defense. Just as the court could not deny Petitioner
the right to forward such a defense, it had no right to dilute it so seriously by refusing

the instructions.



The Superior Court’s opinion also found no reversible error because of the trial
court’s refusal to grant a continuance of the trial following the Commonwealth’s turning
over approximately 12,000 pages of information within 6 weeks of trial. The panel
found no structural constitutional error, no due process error and no abuse of discretion
in the denial of that continuance. *

Finally, the Superior Court panel held Petitioner’s claims as to prosecutorial
misconduct in summation to have been waived. The Commonwealth never raised the
waiver claim either before the trial court during post sentencing motions or in the
Superior Court. The Superior Court raised it sua sponte, and then ruled on the claim it
had raised. There was no briefing on either side, although Petitioner argued to the panel

that the Commonwealth had waived its right to assert the waiver by not raising it at all.

? This material was furnished the defense from January 28, 2012 to June 15,
2012. Jury selection began on June 5 and trial began on June 11. (Superior Court
published opinion pg. 13).



FACTUAL STATEMENT OF THE CASE

The Commonwealth’s case rested on the credibility of its several complainants
There was no physical or forensic evidence presented.

The facts presented to the jury established such a prolonged delay in reporting
any of the sexual abuse to any authority figure as to clearly warrant the Standard
Suggested Criminal Jury Instruction on the failure to make a prompt report of sexual
abuse to authorities, an instruction the court refused.

Summarizing the facts delineated below, the delay in reporting was:

BSH - 14 years
RR - 12 years
DS -16years
MK - 9years

AF - atleast 2 years
JS - 12 years
SP - 5 years

ZK - told his mother of showering with Petitioner the same day, and
was interviewed by police the next day - where he reported there
were no improper touchings. District Attorney Gricar declined
prosecution.



BSH testified the molestations began in 1997 and he did not report them until mid
orlate 2011 (N.T. 6/11/12 pgs. 51, 164-170; ARR 90, 180.1-180.7). BSH testified he was
13-14 when the molestations started in 1997 when Petitioner inappropriately touched
him when they showered together. Thereafter, when he was “about 14", he testified
Petitioner made him perform oral sex (N.T. 6/11/12 pgs. 69; ARR 108).

Petitioner would take him to football games where he could move up and down
the Penn State sideline and talk to the players. His picture appeared in Sports Illustrated
with Petitioner. Because he enjoyed the attendance at football games, the contact with
the players and the other benefits from Petitioner, he said nothing about being molested.
(N.T. 6/11/12 pgs. 59-61; ARR 98-100).

He learned the defendant was under investigation in April of 2011. When police
first interviewed him he said nothing about being molested. (Id. at 140; ARR 179).
When his father retained an attorney for him, he told the lawyer nothing. (Id. at 166,
168; ARR 180.3, 180.5). He did not discuss or report the molestations until his grand
jury testimony was imminent and even then he did not go into details before the grand
jury. (Id. at 169-170; ARR 180.6-180.7).

RR became involved in the Second Mile program in 1997, When he was 11 or

12 he was wrestling with Petitioner in Petitioner’s basement when the defendant



performed oral sex on him (N.T. 6/13/12 pg. 32, 43; ARR 185, 190.1). He told his foster
mother he did not want to see the defendant again, but did not tell her why. He did not
report the molestation under November 11, 2011 when Sandusky was arrested and he
called a police hotline. (N.T. 6/13/12 pgs. 29, 32, 54-55; ARR 181, 185, 190.2-190.3).

DS testified his molestation began in 1995 when he began to shower with the
defendant. Police came to him in 2011. He hired a lawyer after he testified before the
grand jury. (N.T. 6/13/12 pgs. 95, 106, 118, 138; ARR 201, 212, 224, 239.1). He believed
he was 10 when he was molested (N.T. 6/13/12 pgs. 87, 94-95; ARR 193, 200-201).

MK testified that the defendant exposed himself to him in a sauna when he was
13 in 2002. He first reported this event to his girlfriend in 2011. When investigating
police came to him he told them and testified before the grand jury. (N.T. 6/13/12 pgs.
174, 181, 182; ARR 249, 256, 257). He testified he was 13 when molested (N.T. 174,
177; ARR 249, 252).

AF was 10 years of age when he attended the Second Mile camp in 2004, He
testified he stayed at the defendant’s house over 100 times between 2005 and 2008. The
molestation began when he was 11 or 12 and included oral sex when he was 13 or 14
(N.T. 6/12/12 pgs. 20-28; ARR 279-287).

He told his guidance counselor of the molestations when he was in either the 9%



or 10 grade which probably was in 2008, and he spoke with Children and Youth Services
on 11/20/08. He reported these incidents to police in June of 2009.

ZK testified he met Sandusky in 1998 through his involvement in the Second Mile
(N.T. 6/14/12 pg. 6; ARR 309). In May of that year, after showing him wrestling moves,
Sandusky forced ZK to shower with him where he gave him a bear hug, wrestled with
him, and picked him up to hold his head closer to the showerhead to get the shampoo
used to wash his hair out of it. (Id. at 7, 11, 14, B3, 73; ARR 310, 314, 317, 327.1, 327.2).
He was 11 years old at the time (Id at 25; ARR 327.1a). He told initial police investigators
that Petitioner never touched him inappropriately (Id. at 73-75; ARR 327.2-327.4) nor
did he ever ask ZK to touch him inappropriately (Id); He told his mother about
showering with Petitioner, and was interviewed by the police shortly thereafter when
he told them no inappropriate touchings occurred. (Id at 19-20, b5, 73-75 ; ARR 322-
323, 327.1, 327.2-327 4).

JS found the Second Mile Camp through the Big Brothers Big Sisters organization
and attended the summer of 1998 (Id at 85-86; ARR 332-333). From 1999 to 2001 JS
slept at Sandusky’s residence approximately 50 times (Id at 91, 106; ARR 338, 353).
Petitioner would rub and kiss his shoulders and touch his penis when he slept over

during this three year period (Id at 99, 97; ARR 346, 344) which began when JS was 12



years old in 1999. (Id at 103; ARR 350). Although he knew this was clearly wrong, he
made no report until July of 2011 when JS spoke with the police for the first time, but
maintained that nothing had happened until subsequent interviews were held. (Id at
114; ARR 358.1).

Eventually JS’s mother sent him to two different group homes where JS remained
for three years. (Id. at 107; ARR 354). JS related that he was “infuriated” and enraged
with Petitioner because Petitioner just forgot about him when he was sent to the group
homes. JS would pray he [Petitioner] would call me and maybe find a way to get me out
of there, adopt me or something. That never happened.” (Id at 109; ARR 356).

SP was born on July 29, 1993. He attended the Second Mile Camp for three or
four summers and met Sandusky when he was 12 years old (N.T. 6/14/12 pgs. 206, 209;
ARR 363, 366). He began sleeping at the Sandusky residence in 2005, and did so almost
every weekend from 2005-2008 or 2009 when he was 13-15 years old (Id at 216, 218;
ARR 373, 375). Sandusky began kissing him and making him perform fellatio during
this time period (Id at 213-214; ARR 370-371). Sandusky also forced SP to receive anal
sex from him when he was “[m]aybe 13 and 14, maybe 15, between them, a few years”
and this occurred “a few times.” (Id at 218; 221; ARR 375, 378). SP never told anyone

about these sexual contacts (N.T. 6/14/12 pgs. 213, 214; ARR 370, 371).
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SP’s first contact with the police in this case was in November of 2011, but he
didn’t tell them about the abuse at that point (Id at 240, 224; ARR 383.1, 381). The first
time he “told everything to” was when Mr. Amendola cross-examined him during the
2012 trial (Id at 225; ARR 382;).

The Court distributed its written charge and the next day had a charging
conference in chambers. The Court had decided to deliver its charge and then allow
counsel to make their summations. As the court stated in its Opinion, pg. 7:

The defense offered no particular wording for my

consideration and, instead, relied on the Pennsylvania
Standard Criminal Jury Instruction. (Opinion, Exhibit “A”,

pg. 7).
The Court responded to this request as follows:

The defense has requested a charge on failure to make
prompt complaint in certain sexual offenses. That will be
denied because in my view the research is such that in cases
involving child sexual abuse delayed reporting is not unusual
and, therefore, is not an accurate indicia of honesty and may
be misleading (N.T. 6/21/12 pg. 4; ARR 387).

After the Court concluded its charge, it stated:

We'll remain seated while the jury is taken
out

(Whereupon, the jury was escorted out from
the courtroom.)

11



THE COURT: Counsel, we’ll do this step by step - we'll
be in session please.

Counsel, we’ll do this step-by-step. Any additions
corrections, exceptions to the charge as provided that have

not aiready been placed on the record before court?

MR. ROMINGER: Everything we did in chambers is
preserved for the record?

THE COURT: Yes, all exceptions previously
made are preserved for the record (N.T.
6/21/12 pg. 29; ARR 412)(Emphasis supplied).

Prior to trial, defense counsel moved for three continuances. Each was denied as
shown by the Court’s three orders found in Appendix at pages ARR 500-508 These
motions were triggered by the Attorney General turning over a vast amount of material
within six (6) weeks of trial. Mr. Amendola estimated that the total number of pages
received from the Attorney General’s office through June 15" was 9,450 pages. Also
received were 674 pages of Grand Jury transcripts and 2,140 pages from the subpoenas
duces tecum. (N.T. 1/10/13 pg. 10; ARR 440). All of this discovery was documented by
a cover letter furnished with each delivery from the Attorney General. (Id at 10; Id).

The Attorney General did not challenge any of these figures during the hearing.

This totaled over 12,000 pages of discovery with over 9,000 being supplied by

12



the Attorney General’s Office. (Id. at 22; ARR 452).

During the prosecutor’s summation he stated:

The defendant, he had wonderful gpportunities to speak out
and make his case. He did it in public. He spoke with Bob

Costas. That's the other thing that happened to me for the
first time. Ihad been told I'm almost as good a questioner as
Bob Costas, I think, or close. Well, he had the chance to talk
to Bob Costas and make his case. What were his answers?

What was his explanation? You would have to ask him? Is
that an answer? Why would somebody say that to an
interviewer, you would have to ask him? He didn't say he
knew why he did it. He just said he saw you do it. Mike
McQueary. The janitors. Well, you would have to ask them.
That's an answer?

Mr. Amendola did I guess as good a job as possible explaining
-~ he offered that his client has a tendency to repeat
questions after they're asked. I would think that the
automatic response when someone asks you if you're, you
know, a criminal, a pedophile, a child molester, or anything
along those lines, your immediate response would be, you're
crazy, no. What? Are you nuts?

Instead of, are you sexually attracted to young boys? Let me
think about that for a second. Am I sexually attracted to
young boys? I would say, no, or whatever itis. But that's Mr.
Amendola's explanation that he automatically repeats
question. I wouldn't know. Ionly heard him on TV. Only
heard him on TV. So that's his explanation there. He just
enjoys young children. (N.T. 6/21/12 pgs. 140-
142; ARR 428-430)(Emphasis supplied).

Trial counsel objected based on the prosecutor’s “commenting on” post arrest

13



silence (N.T.6/21/12 pg. 157; ARR 430.1):

He commented on extensively that the client could have
come forward and broken his post-arrest silence and added
more to his statement. We didn’t put this statement [the
Costas statement] in of the defendant. We didn’t put any
testimony of the defendant in.

The Commonwealth is now saying he should have put more

things forward, could have identified people in the shower,
and done something in his own defense.

---------------

So, first of all, is the commenting on the silence.

THE COURT: Okay. I think these arguments were fair

rebuttal. I cautioned the jury again and again the defendant

has no obligation to testify or present any evidence in his

own defense. I will caution the jury again that the decision

must be made on the evidence presented and we’ll proceed.

(N.T. 6/21/12 pgs. 134 - 136; ARR 427.1-427.3).

In its Opinion, the trial court recognized that the above objection afforded him

the opportunity to make any correction he deemed necessary in regard to the above
comments, and as preserving the instant claims, specifically pointing out that counsel

objected to the “commenting on the silence.” (Opinion, Exhibit “A”, pg. 16).

Citing Commonwealth v. Manley, 985 A.2d 256, 267 n.8 (Pa. Super. 2009) and

Commonwealth v. Jones, 501 Pa. 162, 166, 460 A.2d 739, 741 (1983) the Superior Court

14



sua sponte held the misconduct claims waived because although trial counsel objected,
he did not seek cautionary instructions nor move for a mistrial in spite of the fact that
the Commonwealth never argued waiver during post sentencing motions or in its brief
to the Superior Court. Petitioner argued that the Commonwealth had waived its waiver
argument to the Court during oral argument, but the Court never mentioned whatisa
clear Commonwealth waiver.

During the charging conference the defense asked the court to dispense with the
statement that character evidence had to be weighed against the other evidence
introduced at trial, and the Court refused. It happened as follows:

MR. ROMINGER: Mr. Amendola had raised
the idea that defendant's character or
reputation evidence alone would be enough to
raise a reasonable doubt and it didn't have to
be waived [weighed] with all other evidence
in the case. ~We would add that you propose
good character made [may] by itself raises (sic)
a reasonable doubt and require a verdict of not
guilty in and of itself, and then you could
weigh and consider the evidence of other
character but still reach a verdict on character
evidence alone.

THE COURT: The motion is denied. The
language will be given in the form of the
standard jury instructions.(N.T. 6/21/12 pg. 6; ARR 389)

The court instructed the jury that:

15



Evidence of good character may by itself raise a reasonable
doubt of guilt and require a verdict of mnot guilty.

So you must weigh and consider the evidence of good
character along with the other evidence in the case and ifon
the evidence you have a reasonable doubt of the defendant's
guilt, you may find him not guilty. (N.T. 6/21/12 pg. 22; ARR
405).

16



STATEMENT OF THE QUESTIONS PRESENTED

I. SHOULD REVIEW BE GRANTED TO DETERMINE IF THE TRIAL COURT’S
REFUSALTOGIVETHE STANDARD SUGGESTED CRIMINAL JURY INSTRUCTION
REQUESTED BY THE DEFENSE ON THE FAILURE OF THE COMPLAINANTS TO
MAKE A PROMPT COMPLAINT TO AUTHORITIES WAS REVERSIBLE ERROR?

ISTHE COMMONWEALTH ESTOPPED FROM ARGUING THE INSTRUCTION
WAS NOT WARRANTED BY PRINCIPLES OF JUDICIAL ESTOPPEL?

WAS THE REFUSAL TO GIVE THE FAILURE TO MAKE A PROMPT REPORT
JURY INSTRUCTION HARMLESS ERROR?

II. SHOULD THIS COURT REVIEW THE DENIAL OF THREE CONTINUANCES
REQUESTED BECAUSE OF THE VAST AMOUNT OF MATERIAL TURNED OVER TO
THE DEFENSE PURSUANT TO COURT ORDERED DISCOVERY AND SERVICE OF
SUBPOENAS?

III. SHOULD REVIEW BE GRANTED TO DETERMINE WHETHER REVERSIBLE
ERROR OCCURRED WHEN THE PROSECUTOR COMMENTED ADVERSELY ON
THE DEFENDANT’S NOT TESTIFYING AT TRIAL AND ALSO WHETHER OR NOT
THIS CLAIM WAS WAIVED BY TRIAL COUNSEL’S FAILURE TO MOVE FOR
EITHER AMISTRIAL OR CURATIVEINSTRUCTION AS FOUND BY THESUPERIOR
COURT?

CAN THE PROSECUTOR’S ADVERSE COMMENTS AS TO PETITIONER NOT
HAVING TESTIFIED BE SAID TO HAVE BEEN HARMLESS?

IV. SHOULD REVIEW BE GRANTED TO DETERMINE WHETHER REVERSIBLE
ERROR OCCURRED WHEN THE COURT REQUIRED THE JURY TO WEIGH THE
TESTIMONY OF PETITIONER’S CHARACTER EVIDENCE AGAINST ALL OF THE
OTHER EVIDENCE IN THE CASE?

(All questions were answered in the negative by the court below with the exception

of the waiver question - consequently, the court below never reached the questions
of estoppel or harmless error.)
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ARGUMENT

I. REVIEW SHOULD BE GRANTED TO DETERMINE IF THE TRIAL COURT’S
REFUSAL TO GIVE THE STANDARD SUGGESTED CRIMINAL JURY INSTRUCTION
REQUESTED BY THE DEFENSE ON THE FAILURE OF THE COMPLAINANTS TO
MAKE A PROMPT COMPLAINT TO AUTHORITIES WAS REVERSIBLE ERROR?

THE PRESERVATION OF THE CLAIM

The Superior Court rejected the Commonwealth’s waiver argument based on trial
counsel not having objected at the conclusion of the charge to the omission of the charge
because at the conclusion of the charge the court had asked counsel for “Any additions
corrections, exceptions to the charge as provided that have not already been placed on

the record before couri? (Emphasis supplied). Defense counsel asked if “everything we

did in chambers is preserved for the record?” The court responded that “all exceptions
previously made are placed on the record” which the Superior Court found established
the trial court was “well aware of the requested instruction and its decision not to give
the instruction to the jury.” (Superior Court’s published opinion, pg. 2 note 1).

The trial court had likewise rejected this waiver argument. (Trial court opinion,
pgs. 24-26).

The factual background that led to the Commonwealth’s specious waiver based

on Commonwealth v. Pressley, 584 Pa. 624, 887 A.2d 220 (2005) argument was:
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The Commonwealth argued objections to the charge of the courthad been waived
because of what it conceived to be the defense failure to object after the charge was
given and prior to the jury retiring to deliberate, relying on Commonwealth v. Pressley,
E;>84 Pa. 624, 887 A.2d 220 (2005).

The procedure utilized instantly was somewhat novel. The Court decided it
would first charge the jury, and thereafter, the defense and prosecution would deliver
their summations.

The Court gave counsel its charge in writing the day before the charging
conference. During the charging conference in chambers, the attorneys registered
objections, and as the court states in its Opinion, pg. 7, the defense requested the
Pennsylvania Standard Criminal Jury Instruction, 4.13A as to the failure to make a
prompt complaint.

The Court responded:

The defense has requested a charge on failure to make
prompt complaint in certain sexual offenses. That will be
denied because in my view the research is such that in cases
involving child sexual abuse delayed reporting is not unusual

and, therefore, is not an accurate indicia of honesty and may
be misleading (N.T. 6/21/12 pg. 4; ARR 387).

After the Court concluded its charge, it stated:
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We'll remain seated while the jury is taken out.

(Whereupon, the jury was escorted out from the
courtroom.)

THE COURT: Counsel, we’'ll do this step by step - we’ll be
in session please.

Counsel, we’ll do this step-by-step. Any additions
corrections, exceptions to the charge as provided that have

not already been placed on the record before court?

MR. ROMINGER: Everything we did in chambers is
preserved for the record?

THE COURT: Yes, all exceptions previously made are
preserved for the record (N.T. 6/21/12 pg. 29; ARR
412)(Emphasis supplied).

As shown above, the Court had ruled on this objection in chambers.

Following the charge, the Court specifically limited any objections to matters

“that have not already been placed on the record before court”.

Out of an excess of caution, and heeding the Court’s admonition not to raise
matters that had already been covered in chambers, the defense inquired as to the

preservation of such objections, and the Court stated that such objections “were

preserved for the record.”

When the Court limited objections following his charge to matters not placed on
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record “before court”, i.e. the charging conference, it made it clear that the court would
not reconsider such mattexs.
Even so, the Court had every opportunity to correct its charge after it was

delivered, if it thought it best to do so which is the basis of Commonwealth v. Pressley,

584 Pa. 624, 887 A.2d 220 (2005).

THE FACTUAL CONTEXT OF THE CLAIM

THE COURT’S REFUSAL TO CHARGE ON THE FAILURE TO MAKE A PROMPT
REPORT IN THE CONTEXT OF THIS CASE '

The delay in reporting the alleged abuse in this case just cannot be ignored. A fast
review of the complainants and the delay as to each one reporting alleged abuse shows:
BSH- 14 years; RR - 13 years; DS - 16 years; MK - 9-10 years; AF - at least 2 years; JS -
12 years; SP - 6 years; and ZK - who told his mother of showering the same day when
she noted his wet hair.

The Superior Court found that the trial court’s reason for refusing a failure to
make a prompt report instruction was “not supported in the case law.” (Superior Court’s
published opinion, pg. 5). The Superior Court also found that the trial court engaged in
no analysis of “whether the minor victims would have appreciated the offensive nature
of Sandusky’s conduct” (Superior Court’s published opinion, pg. 6) and made the
outcome determinative question whether or “the error could not have contributed to the
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verdict and therefore did not prejudice Petitioner. (Id at 6).”

Moreover, the Superior Court took refuge in other jury instructions that involved
credibility such as demeanor evidence, whether the witness had been convicted of a
crime, his reputation for truthfulness in the community, whether his testimony was
contradicted, whether he had any interest in the outcome of the case, any prejudice, or
any other motive that may affect his testimony, and the false in one false in all concept.

(Opinion, pgs. 6-7). The Superior Court found that these instructions “provided the jury

3 Thisis a preserved error. As such, the question is whether there is a “reasonable
possibility” that an error “might have contributed to the conviction” and if so, the error
is not harmless. See Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155 (1978).
Additionally, “under the harmless error doctrine, the judgment of sentence will be
affirmed in spite of the error only where the reviewing court concludes beyond a
reasonable doubt that the error did not contribute to the verdict.” Commonwealth v.
Bullock, 590 Pa. 480, 913 A.2d 207, 218 (2006).

Use of the correct standard is important. Prejudice is the ineffectiveness of
counsel standard where the burden of showing prejudice is on the defendant. The
standard of review for a preserved claim casts the burden of showing “beyond a
reasonable doubt that the error did not contribute to the verdict.” Commonwealth v.
Bullock, 590 Pa. 480, 913 A.2d 207, 218 (2006); Commonwealth v. Williamsg, 573 Pa.
536, 573 A.2d 536, 538 (1990); Commonwealth v. Bricker, 525 PA. 362, 375, 581 A.2d
147, 153 (1990).

Because the failure to give the requested instruction impacted on the credibility
of all of the complainants and its absence deprived Petitioner of the very heart of his
defense, a reviewing court cannot conclude - beyond a reasonable doubt - that its
omission “did not contribute to the verdict.” Bullock, supra.
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with a sufficient framework to question the victims’ credibility.” (Id at 8).

Petitioner disagrees. The concept that general instructions about credibility can
somehow replace the Standard Suggested Jury Instruction on the failure to make a
prompt report makes the standard charge superfluous in every case and has been
thoroughly rejected by this Court. See Commonwealth v. Bricker, 525 PA. 362, 375-376,
581 A.2d 147, 153, 154 (1990).

The Superior Court also held that trial counsel argued the failure to report to the
jury and vigorously cross-examined the complainants, holding:

The vigorous cross-examination of the victims and arguments
by defense counsel, when combined with the trial court’s
instructions on credibility, clearly defined the issues for the
jury. Therefore, we find that, under the facts of this case, the
absence of the prompt complaint instruction did not

prejudice Sandusky. (Superior Court’s published opinion,
pg. 8).

This Court has held thatallowing general credibility instructions to substitute for
a specific instruction and allowing the arguments of counsel to be considered the
equivalent of an instruction from the court to be an invalid way of analyzing a case
wherea specific instruction has been refused in Commonwealth v. Bricker, 525 PA. 362,
375-376, 581 A.2d 147, 153, 154 (1990):

The duty of instructing the jury as to the law which is to be
applied during their deliberations cannot be delegated to or
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usurped by a litigant involved in the trial of the case.
Regardless of how effective Petitioner's attorney may have
been in representing his client, the judge carries the sole
responsibility for instructing the jury. In this case the
primary evidence against Petitioner was the testimony of
Kellington. Therefore, “it cannot be assumed beyond a
reasonable doubt™ that the failure of the trial court to give
the corrupt source charge “did not contribute to the verdict.”
Story, supra, 476 Pa. at 409, 383 A.2d at 164. The
Commonwealth has failed to meet its burden that the error
was harmless.

The term used by the Bricker Court in rejecting the Commonwealth’s argument
there that cross-examination coupled with the defense closing argument was sufficient
to “alert the jury to scrutinize Kellington's testimony carefully” and served as a substitute

for the accomplice charge the court that was refused was “specious”. Bricker, supra. at

Moreover, the jury was told to rely exclusively on the court for the law to apply
to the case. This excludes defense counsel as a source of law, and for good reason.

Jurors know that the parties are advocates for their respective positions, As
advocates, they are not impartial. The only impartial figure in the courtroom is the
presiding judge, and the jury must rely on this impartial judge to school them in the law.

Thejudge had the obligation to give 4.13A - the Standard Suggested Criminal Jury

Instruction on the failure to make a prompt report which was:
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4.13A (Crim) Failure to Make Prompt Complaint in Certain
Sexual Offenses

1. Before you may find the defendant guilty of the crime
charged in this case, you must be convinced beyond a
reasonable doubt that the act charged did in fact occur and
that it occurred without [mame of victim]'s consent.

2. The evidence of [name of victim]'s [failure to complain]
[delay in making a complaint] does not necessarily make [his]
[her] testimony unreliable, but may remove from it the

assurance of reliability accompanying the prompt complaint
or_outcry that the victim of a crime such as this would
ordinarily be expected to make. Therefore, the [failure to
complain] [delay in making a complaint] should be
considered in evaluating [his] [her] testimony and in
deciding whether the act occurred [at all] [with or without
[his] [her] consent].

3. You must not consider [name of victim|'s [failure to make]
[delay in making] a complaint as conclusive evidence that the
act did not occur or that it did occur but with [his] [her]
consent. [name of victim]'s failure to complain [at all]
[promptly] [and the nature of any explanation for that
failure] are factors bearing on the believability of [his] [her]
testimony and must be considered by you in light of all the
evidence in the case. (Emphasis supplied).

This doctrine retains its vitality today. In Commonwealth v. Dillon, 592 Pa. 351,

360 - 363, 925 A.2d 131, 137-138 (2007) this Court made it clear that the presence or
absence of a prompt complaint, while not an element of the crime of a sexual assault, is

a critical factor to be weighed by the jury.
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Dillon was a Commonwealth appeal of a ruling on the complainant’s failure to
make a prompt report. The complainant in Dillon was 9 years old when her mother’s
live in boyfriend began abusing her in 1995 and 12 years old when the abuse stopped in
1998. She did not report the abuse until 2001 when she was 16. Dilion, supra. at 133.

Chief Justice Castille in Dillon, supra. referred to the doctrine as a “reality”

especially when the sexual assault prosecution “depends predominately on the victim's

credibility, which is obviously affected by any delay in reporting the abuse.” (Emphasis

supplied). The Chief Justice concluded by stating that “the delay [in making a prompt
report], enables the factfinder to more accurately assess the victim's credibility.”

Justice Nix made it clear that the failure to make a prompt report applies to minors
in Commonwealth v. Lane, 521 Pa. 390, 398-399, 555 A.2d 1246, at 1250 (1989) which
involved an eight year old, stating for this Court:

Moreover, it is important to note that evidence of a prompt
complaint should also be considered when the victim is a
child. A number of Superior Court cases have language
which would suggest a failure to make a prompt complaint
should have little or no application in sexual assaults
involving minor complainants. See, e.g., Commonwealth v.
Nabried, 264 Pa.Super. 419, 399 A.2d 1121 (1979);
Commonwealth v. Shade, 242 Pa.Super. 115, 363 A.2d 1187
(1976); Commonwealth v. Allabaugh, 162 Pa.Super. 490, 58
A.2d 184 (1948). Such a statement of law is misleading and
is to be avoided. (Emphasis supplied).
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Case law is mindful of “long established tests” of credibility, one of which is the
failure to make a prompt report, and reversals ensue when the failure to make a prompt
report jury instructions were not given. See Commonwealth v. Berklowitz, 133 Pa.
Super. 190, 194, 2 A.2d 516, 517 (1938)(at 517 -“We are compelled to reverse the
judgments by reason of the failure of the trial judge to charge the jury as to its duty to
consider whether the alleged victim made prompt complaint of the rape charged.” - Id.-
“unless complaint is found to have been made by a prosecutrix in a given case, the want
of it weighs heavily against the prosecution, and in favor of the accused, unless
satisfactorily explained.” - Id. at 518 - “The credibility of the evidence of the female in
a trial for rape is vital and it is of great importance that the long established tests should
be called to the attention of the jury.”); Commonwealth v. Jordan, 156 Pa. Super. 109,
39 A.2d 527, 528 (1944) is to the same effect - reversing because “failure to make an
outcry or prompt complaint was an important matter for the jury's consideration.”

In Commonwealth v. Jones, 449 Pa. Super. 58, 65, 672 A.2d 1353, 1357 (1996) a
conviction was reversed because an inadequate instruction on the failure to give a
prompt complaint was given:

The presumption follows that if a complaint is made
promptly after the alleged offense, the victim has not had
time to fabricate the story and the story is given more

credibility. See e.g, Commonwealth v. Krick, supra.
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Conversely, if a complaint is delayed substantially without
any reasonable explanation, an inference can be drawn
regarding the credibility of that complaint and against
whether the incident in fact occurred.
Bringing the doctrine up to date, our Supreme Court held in 2007 that it certainly
was viable and gave a full explication of the reasons why the presence or absence of a

prompt complaint was critically relevant to the credibility of the complainant in

Commonwealth v. Dillon, 592 Pa. 351, 360 - 363, 925 A.2d 131, 138-139 (2007).

The delay in reporting the alleged abuse was aggravated as to 7 of the 8
complainants and it impacted strongly on their credibility. Petitioner’s jury should have
been schooled by the court in the law pertaining to the failure to make a prompt report.
Without such an instruction, the jury could well have believed that the law had no
expectation such a report would or should be filed. Absent such an instruction, the jury
could well have believed the making or not making of any such report was immaterial
and of no relevance.

In other words, the law placed the failure to make such a report in the perspective
of Standard Suggested Criminal Jury Instruction 4.13A and the failure to give such an
instruction left the jury at sea as to what comprised alarge part of the victims’ credibility
which this Court held in Dillon, supra., 925 A.2d at 138-139 “is obviously affected by
any delay in reporting the abuse.”
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JUDICIAL ESTOPPEL PRINCIPLES PRECLUDE THE COMMONWEALTH FROM
ARGUING THE FAILURE TO GIVE A PROMPT REPORT INSTRUCTION WAS
APPROPRIATE

Even if the admonitions of Commonwealth v. Lane, supra as to youthful
complainants are somehow rejected, the Commonwealth still cannot argue the
immaturity of their complainants was such as to require the court dispense with the
failure to make a prompt complaint instructions under the doctrine of judicial estoppel.

Dillon was a Commonwealth appeal of a ruling on the complainant’s failure to
make a prompt report. The complainant in Dillon was 9 years old when her mother’s
live in boyfriend began abusing her in 1995 and 12 years old when the abuse stopped in
1998. She did not report the abuse until 2001 when she was 16. Dillon, supra. at 133,

Justice Castille, writing for the Supreme Court in Dillon, supra. at 135 stated -

“The Commonwealth responds that L.P.'s lengthy and unexplained failure to report the
alleged abuse ““inevitably”™” raises a negative inference as to her credibility.” The
Commonwealth was comprised of a representative from the Philadelphia District
Attorney’s Office and two highly renowned appellate attorneys from the Office of the
Attorney General - the agency prosecuting this case.

Having argued that the unexplained failure to make a prompt report by a young

girl during the time she was 9-12 years of age and then up to her being 16 “inevitably”
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raises a negative inference as to credibility in Dillon, the Attorney General is estopped

from arguing otherwise here. Havingargued that the doctrine applied to such a youthful
victim whose maturity and understanding of the events may not have been attuned to
law enforcement, in a case where consent is not an issue, such arguments are now
unavailable to the Attorney General under the doctrine of judicial estoppel.

The Attorney General cannot now be heard to argue that the age, immaturity, or
lack of understanding of the instant complainants were such as to eliminate the need for
a failure to make a prompt report.

The doctrine of judicial estoppel was first articulated by the United States Court
of Appeals for the Third Circuit in Scarano v. Central R. Co. of New Jersey, 203 F.2d 510,
513 (3d Cir. 1953), which stated ““a party may be precluded by a prior position taken in

litigation from later adopting an inconsistent position in the course of a judicial

proceeding.”™ See also Commonwealth v. Lam, 453 Pa.Super. 497, 684 A.2d 153 at 164~
165 (1996)(accepting judicial estoppel in Pennsylvania).

Our Supreme Court has held that “[a]s a general rule, a party to an action is
estopped from assuming a position inconsistent with his or her assertion in a previous

action, if his or her contention was successfully maintained.” In re Adoption of S.A.].,

575 Pa. 624, 631, 632, 838 A.2d 616, 620, 621 (2003). The Attorney General argued that
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the failure to give a prompt report instruction had to be given in Dilion, and did so

successfully. It is therefore estopped from taking a different position in this case.

THE REFUSAL TO GIVE THE FAILURE TO MAKE A PROMPT REPORT JURY
INSTRUCTION WAS NOT HARMLESS ERROR

Commonwealth v. Story, 476 Pa. 391,383 A.2d 155 (1978), held that “[w]henever

there is a “reasonable possibility” that an error “might have contributed to the
conviction,”’the error is not harmless.”

Additionally, “under the harmless error doctrine, the judgment of sentence will
be affirmed in spite of the error only where the reviewing court concludes beyond a

reasonable doubt that the error did not contribute to the verdict.” Commonwealth v.

Bullock, 590 Pa. 480, 913 A.2d 207, 218 (2006); Commonwealth v. Williams, 573 Pa.
536, 573 A.2d 536, 538 (1990); Commonwealth v. Bricker, 525 PA. 362, 375, 581 A.2d
147, 153 (1990).

Here, the delay in reporting the alleged abuse is as aggravated as it can be. The
failure to make a prompt report is such cases is recognized by statutory law, case law,
and the Suggested Standard Criminal Jury Instruction.

It is conceivable that some or most of the jurors did take the failure to make a

prompt report into consideration - but without jury instructions a reviewing court
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cannot be sure.
There is no principled distinction between this case and Commonwealth v.
Bricker, 525 PA. 362, 375-376,581 A.2d 147, 153, 154 (1990) where our Supreme Court

held:

The duty of instructing the jury as to the law which is to be
applied during their deliberations cannot be delegated to or
usurped by a litigant involved in the trial of the case.
Regardless of how effective Petitioner's attorney may have
been in representing his client, the judge carries the sole
responsibility for instructing the jury. In this case the
primary evidence against Petitioner was the testimony of
Kellington. Therefore, “it cannot be assumed beyond a
reasonable doubt™ that the failure of the trial court to give
the corrupt source charge “did not contribute to the verdict.”
Story, supra, 476 Pa. at 409, 383 A.2d at 164. The
Commonwealth has failed to meet its burden that the error
was harmless.

The Commonwealth cannot establish, beyond a reasonable doubt, that the
absence of the Standard Suggested Criminal Jury Instructions on the failure to make a
prompt report did not contribute to the verdicts. The Standard Instructions would have
imparted knowledge to the jury that the law offered support for Appellant in thisarea -
support which seriously questioned the sincerity of the complainants - support that
made the jury aware of possible motives that could have arisen during the period of time

no reports were forthcoming - support because the delay in reporting could remove “the
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assurance of reliability” that must accompany such complaints.

By not giving the failure to make a prompt report jury instructions, the court
allowed the testimony of seven of the eight complainants to go to the jury in such a
manner as to carry more weight than it would have if placed in the context of the failure
to make a prompt report instructions.

It is clear that the testimony of the complainants without the failure to make a
prompt report instructions was far more favorable to the Commonwealth than it would
have been if placed in the context of such instructions.

Removing the failure to make a prompt report jury instructions from this case
served to bolster the testimony of all of the complainants.

When credibility is the most critical issue, it is simply wrong to strip the
Commonwealth’s testimony of the flaws the law says attach to it, and then claim such

an unfair advantage was “not prejudicial.”
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II. THIS COURT SHOULD REVIEW THE DENIAL OF THREE CONTINUANCES
REQUESTED BECAUSE OF THE VAST AMOUNT OF MATERIAL TURNED OVERTO
THE DEFENSE PURSUANT TO COURT ORDERED DISCOVERY AND SERVICE OF
SUBPOENAS WHICH ADVERSELY AFFECTED PETITIONER’S RIGHT TO COUNSEL,
AND DENIED HIM DUE PROCESS OF LAW.

THE FACTUAL CONTEXT OF THE CLAIM

The Court denied defense motions for a continuance filed on or about March 22,
2012 (Omnibus Pre-Trial Motion), May 9, 2012 (Motion for Continuance) and May 25,
2012 (Motion for Continuance}, and in so doing abused its discretion and/or violated due
process of law as guaranteed by the Fifth Amendment.

The defendant’s Omnibus Motion filed in late March also requested a
continuance. The Court denied the requested continuance by Order dated April 5,2012
with the provision that jury selection would begin on June 5, 2012,

These motions and their corresponding adverse rulings suffice to preserve the
instant claim. The Orders denying the three continuances sought are found in
Appellant’s Reproduced Record, Volume II at pages 500-508.

Thereafter, the Commonwealth provided a vast amount of discovery ordered by
the Court on April 27, 2012, May 4, 2012, May 9, 2012, May 14, 2012, May 16, 2012,

May 18,2012, May 24, 2012, May 31, 2012, June 4, 2012, June 8, 2012 and June 15, 2012,

The defense moved for continuances on May 9, 2012 and May 25, 2012 because of the
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voluminous nature of this material. These motions were denied.

During the hearing on post sentencing motions (January 10, 2013 - Petitioner’s
Reproduced Record, Volume II pgs. 431-499), trial counsel Joseph Amendola testified
without contradiction® that pursuant to discovery and his discovery motions that were
granted, from January 28, 2012, the defense received from the Attorney General:

1. On January 28, 2012 the defense received 1,114 pages, nine disks which
comprised 3 hours and 23 minutes of materials and 117 images which was discovery
provided by the Attorney General.

2. On January 23, 2012 the defense received 836 pages of discovery.

3. On February 4, 2012 the defense received two pages of discovery and one disk.

4. On March 7, 2012 - 1,809 pages of discovery were received.

5. On March 12, 2012 - 1,938 pages of discovery were provided, plus four disks
which ranged over an hour and three minutes plus a flash drive with 235 images.

6. On March 27, 2012 - 80 pages of discovery were provided.

7. April 27, 2012 - 427 pages of discovery were forwarded, but received on April

30, 2012,

* The fact that there was no contradiction is especially important here because
Mr. Amendola recited what the Attorney General provided him, and the same
Attorney Generals who provided the discovery were conducting the hearing.
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8. May 4, 2012 - 608 pages of discovery, 9 disks, 11 files, and 2,377 images.
9. May 9, 2012 - 3 pages of discovery.

10. May 14, 2012 - 1,812 pages of discovery, one portable hard drive which
contained the information taken from Petitioner’s three home computers that were
seized pursuant to a search warrant on June 21, 2011, ten disks and 588 images.

11. May 16, 2012 - 60 pages of discovery.

12. May 18, 2012 - 44 pages of discovery.

13. May 24,2012 - 569 pages of discovery, 6 disks which comprised one hour and
42 minutes and 38 images.

14. May 31, 2012 - 141 pages of discovery, 3 disks, and 93 images.

15. June 4, 2012 - 7 pages of discovery, one disk, 36 images.

16. June 8, 2012 - 1 page of discovery, 1 disk which was comprised of one minute
and 40 seconds of material.

17. June 15, 2012 - during trial - 3 pages of discovery, 1 disk comprised on 29
minutes and four seconds.

Based on the information contained in the above discovery materials, Mr.
Amendola had issued subpoenas duces tecum and when the court allowed such

subponeas Mr. Amendola had another 6,400 pages of materials. (IN.T. Post Sentencing

36



Motions Hearing, 1/10/13 pgs. 5-10; ARR pgs. 435-440).

Mr. Amendola estimated that the total number of pages received from the
Attorney General’s office through June 15" was 9,450. Also received were 674 of Grand
Jury transcripts and 2,140 pages from the subpoenas duces tecum. (Id. pg. 10; ARR 440)

All of this discovery was documented by a cover letter furnished with each
delivery from the Attorney General. (Id at 10; Id).

This totaled over 12,000 pages of discovery with over 9,000 being supplied by the
Attorney General’s Office. (Id. at 22; ARR 452)

The Superior Court quoted the trial court’s explanation with approval as denoting
careful consideration of the requested continuance and as showing it was not arbitrarily
denied:

The amount of material that I have ordered the
Commonwealth to provide in discovery has been significant.
No doubt sorting the wheat from the chaff has been time
consuming. Again, however, the defense team is assuredly
capable, even as the trial is ongoing, of sorting through the
material to determine what is useful to the defense and what
is not. (Superior Court published opinion, pg. 13)
When counsel is forced to go through discovery during an on going trial, the right

to counsel suffers.

The ability to go through discovery during trial was coupled with counsel’s
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forthright answer made during the post sentencing motion hearing when he was cross-
examined by the trial prosecutor, Joseph McGettigan, as follows:

Q, What item have you discovered since the conclusion of

the trial in your review of these voluminous documents that

you have talked about, that would have altered your conduct
at the trial?

---------------

A. The answer is none.

Q. Nomne. So there is no item, document, or person that in
your review of the documents that you received at any time
that would have altered your conduct at trial during the
course of the trial, isn’t that correct?

A. That’s correct. (Id. pgs. 39, 40, 43; ARR 469, 470, 473)

At the conclusion of the presentation of evidence on this claim, the court asked
counsel if his claim was defeated by the fact that Mr. Amendola testified “reviewed the
material after the fact {after trial] and said it wouldn’t have altered his approach to the
trial.” (Id at 46-47; ARR 476-477).

Counsel responded that Mr. Amendola could not say that prior to trial because he
lacked the time to read most of the discovery turned over so late. (Id.)

The court inquired about prejudice - “What’s the harm?” The following occurred:

MR. GELMAN: The harm is that he was forced to go to trial

where he really didn’t know what was in that material.
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THE COURT: True.

MR. GELMAN: Where he was operating —
THE COURT: Let’s concede that.

MR. GELMAN: Blindly.

THE COURT: Let’s concede that.

MR. GELMAN: That is so dangerous and it doesn’t confirm
to on [sic-our] concept of counsel under the Sixth
Amendment.

THE COURT: [ will concede that.
MR. GELMAN: You should not fly blind.

THE COURT: For purposes of argument, I'll concede that,
but —

MR. GELMAN: And that kind of trial — when a trial is
composed in that manner, it’s a structural error affecting the
framework of trial.

THE COURT: We presume — we presume it’s a structural
error.

MR. GELMAN: And we don’t have to show prejudice. Even
though there may not be prejudice, that’s irrelevant. We
don’t have to show prejudice. We have to show the
framework of the trial, the structure - structural error which
deviated from the Sixth Amendment right to counsel.

THE COURT: So the structural error entitles the defendant
to a new ... trial.
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MR. GELMAN: A new trial.

THE COURT: - Even where post review of the documents
indicates there’s no prejudice?

MR. GELMAN: That’s our position.
THE COURT: Okay. (Id at 47-48; ARR 477-478)

Petitioner was rushed to trial. The Penn State administrators who were charged
at the same time he was charged have not - to this day - October 25, 2013 - gone to trial.

Whether the denial of the continuance caused a structural error or denied
Petitioner due process of law is really of no moment. What is critical is the fact that his
attorney operated blindly when he should have at least had the confidence he had read
everything that could be involved in the trial of the case. Lacking that confidence, he
was forced to go forward.

A proper respect for the Sixth Amendment’s right to counsel requires far more
than what was afforded here. The prosecution which had years to put the case together,
and a team of lawyers, investigators, para-legals, and secretaries that far exceeded the
defense team had plenty of time to review those 12,000 pages. To know that one side
has been thoroughly schooled in what was in those 12,000 pages and relegate the other
side to “sorting through the material” as “ the trial is ongoing” is to load the scales of
justice.
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III, REVIEW SHOULD BE GRANTED TO DETERMINE IF REVERSIBLE ERROR
OCCURRED WHEN THE PROSECUTOR COMMENTED ADVERSELY ON THE
DEFENDANT’S NOT TESTIFYING AT TRIAL AND ALSO TO DETERMINE IF THIS
CLATM WAS WAIVED BY TRIAL COUNSEL’S FAILURE TO MOVE FOR EITHER A
MISTRIAL OR CURATIVE INSTRUCTION AS WAS FOUND BY THE SUPERIOR
COURT?

The Superior Court found this claim waived because while trial counsel objected,
he did not move for either curative instructions or a mistrial citing Commonwealth v.

Manley, 985 A.2d 256, 267 n.8 (Pa. Super. 2009) and Commonwealth v. Jones, 501 Pa.

162, 166, 460 A.2d 739, 741 (1983)(Superior Court published opinion pg. 9-10).

The Commonwealth did not assert waiver during post sentencing motions and did
not brief the issue to the Superior Court. When the Superior Court raised the waiver
issue during oral argument, Petitioner’s counsel argued that the Commonwealth had
waived its right to assert the waiver, and that the Court should not raise it sua sponte.

The Superior Court rejected Petitioner’s waiver argument and found he had
waived his right to present the misconduct claims.

This Court should grant review so as to provide the bar with a discussion and
analysis of waiver as against the prosecution. It is unfair to have such a doctrine that
prevents review on the merits when leveled against a defendant, while insulating the
prosecution from its consequences.

Assuming the Commonwealth did waive its right to assert waiver against
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Petitioner, this Court should review it on its merits.

THE PRESERVATION OF THE CLAIM

At the conclusion of the prosecutor’s summation, the defense objected to the
adverse comments made therein as Petitioner not testifying at trial. This was pursuant
to an agreement (approved by the Court) that counsel reserve “objections to each other’s
closing arguments unless they’re patently egregious.” (N.T. 6/21/12 pg.4; ARR 387).

At the conclusion of the prosecutor’s closing address, the defense objected to the
references to Petitioner’s fajlure to testify during the trial:

He commented on extensively that the client could have
come forward and broken his post-arrest silence and added
more to his statement. We didn’t put this statement [the
Costas statement] in of the defendant. We didn’t put any
testimony of the defendant in.

The Commonwealth is now saying he should have put more

things forward, could have identified people in the shower,
and done something in his own defense.

-----------

So, first of all, is the commenting on the silence.

THE COURT: COkay. I think these arguments were fair
“rebuttal. I cautioned the jury again and again the defendant
has no obligation to testify or present any evidence in his
own defense. I will caution the jury again that the decision
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must be made on the evidence presented and we’ll proceed.
(N.T. 6/21/12 pgs. 134 - 136; ARR 427.1-427.3).

In its Opinion, the trial court recognized the above objection as preserving the
instant claims, specifically pointing out that counsel objected to the “commenting onthe
silence.” (Opinion, Exhibit “A”, pg. 16).

Thus, the trial court was afforded the opportunity of making any corrections it

chose to make, and was cognizant of the basis of the objection.

REVERSIBLE ERROR OCCURRED WHEN THE PROSECUTOR COMMENTED
ADVERSELY ON THE DEFENDANT’S NOT TESTIFYING AT TRIAL.

During his summation, the prosecutor stated:

The defendant, he had wonderful opportunities to speak out
and make his case. He did it in public. He spoke with Bob

Costas. That's the other thing that happened to me for the
first time. [ had been told I'm almost as good a questioner as
Bob Costas, I think, or close. Well, he had the chance to talk
to Bob Costas and make his case. What were his answers?

What was his explanation? You would have to ask him? Is
that an answer? Why would somebody say that to an
interviewer, you would have to ask him? He didn't say he
knew why he did it. He just said he saw you do it. Mike
McQueary. Thejanitors. Well, you would have to ask them.

That's an answer?
Mr. Amendola did T guess as good a job as possible explaining
-~ he offered that his client has a tendency to repeat

questions after they're asked. I would think that the
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automatic response when someone asks you if you're, you
know, a criminal, a pedophile, a child molester, or anything
along those lines, your immediate response would be, you're
crazy, no. What? Are you nuts?

Instead of, are you sexually attracted to young boys? Let me
think about that for a second. Am I sexually attracted to
young boys? I would say, no, or whatever it is. But that's Mr.
Amendola's explanation that he automatically repeats
question. I wouldn'tknow. I only heard him on TV. Only
heard him on TV. So that's his explanation there. He just
enjoys young children. (N.T. 6/21/12 pgs. 140-142; ARR 428-
430)(Emphasis supplied).

Trial counsel objected based on the prosecutor’s “commenting on” post arrest
silence (N.T.6/21/12 pg. 157; ARR 430.1).

The prosecutor’s statement that the defendant had “wonderful opportunities to
speak out and make his case” is broad enough to cover the trial. See Commonwealth v.
Clark, 533 Pa. 579, 583-584, 626 A.2d 154 at 156 (1993) which in reversing for the
prosecutor’s improper question which referenced post arrest silence, held:

Notwithstanding the intention of the questioner, the
question was ambiguous regarding the specific time frame to
which it was directed. The prosecutor's question was, “Did
you ever think of telling the police what happened?” N.T. p.
2.165 (emphasis added). Webster's Dictionary defines “ever”
as “through all time or at anytime.” Thus it is reasonable to

assume that the jury would have interpreted the prosecutor's
question as embracing Petitioner's post-arrest silence.

Both Commonwealth v. Turner, 499 Pa. 579, 454 A.2d 537 (1982) and
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Commonwealth v. Clark, 533 Pa. 579, 584, 626 A.2d 154 at156 (1993) hold that it is the
perception of the jurors and how they could interpret the comment that governs:

This Court has firmly exhibited its intention to insure that the
post-arrest silence of the accused is not used to his detriment
in legal proceedings. Turner, 499 Pa. 579, 454 A.2d 537. In
Turner, we held that any reference to the post-arrest silence
of the accused is potentially prejudicial to the accused. 499 Pa.
at 585, 454 A.2d at 540. Such a reference may impermissibly
contribute to the verdict and consequently warrants the
granting of a new trial for the accused. Turner reflects this
Court's concern that lay jurors may mistakenly interpret the
exercise of the Fifth Amendment privilege not to incriminate
oneself as an implicit admission of guilt.

Petitioner .did not testify at trial, a fact the prosecutor reminded
the jury of by stating:

Butthat's Mr. Amendola's explanation that he automatically
repeats question. I wouldn't know. I only heard him on
TV.

Only heard him on TV. So that's his explanation there.(N.T.
6/21/12 pgs. 140-142; ARR 428-430)(Emphasis supplied).

Where else but in the very courtroom where Petitioner was tried would the
prosecutor be in a position to hear him speak - in person - about the case? The
prosecutor heard Petitioner on TV - but not in court. This is a clear reference to
Petitioner not having taken the stand and testified - so that the prosecutor could have

heard him and could readily be interpreted by the jury as being such.
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Our Supreme Court has held that most laymen view the assertion of the Fifth

Amendment privilege, at trial or otherwise, as a badge of guilt. Commonwealth v.

Humphrey, 473 Pa. 533 at 540, 375 A.2d 717 (1977); Commonwealth v. Turner, 499

Pa. 579 (1982); Walker v. United States, 414 F. 2d 900 at 903 (5th Cir. 1968);
Commonwealth v. Kuder, Pa.Super. ,62 A.3d 1038 (2013).

Our Supreme Court has condemned references to the accused not having testified

even when made by implication in Commonwealth v. Rodriguez, 533 Pa. 555, 560, 626
A.2d 141, 144 (1993):

It is beyond question that a defendant has an absolute right
to refrain from testifying. Commonwealth v. Lewis, 528 Pa.
440, 598 A.2d 975 (1991). It is also well settled that a
prosecutor cannot comment on a defendant's failure to take
the stand in his own defense. If a prosecutor does comment,
even by implication, on the defendant's failure to testify,
then the Commonwealth has the burden of proving that the
error it made was harmless beyond a reasonable doubt.
Commonwealth v. Davis, 452 Pa. 171, 305 A.2d 715
(1973).(Emphasis supplied)

Further, the prosecutor included what can only be deemed another
remarkable statement in his closing:

The defendant, he had wonderful opportunities to speak out
and make his case. He did it in public. He spoke with Bob
Costas. That's the other thing that happened to me for the

first time. I had been told I'm almost as good a questioner as
Bob Costas, I think, or close. Well, he had the chance to talk
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to Bob Costas and make his case. What were his answers?

Whether or not the prosecutor was as good as Bob Costas in questioning persons
is irrelevant. It found its way into the prosecutor’s summation because it was designed
to have the jurors bemoan the fact that the prosecutor did not have a chance to question
Petitioner because Petitioner did not testify.

The prosecutor’s comment was a clear reference to the fact that Petitioner
subjected himself to questioning to Bob Costas, but refused to subject himself to the
prosecutor’s questioning at trial, highlighted by the prosecutor’s proud declamation that
he was “almost as good a questioner as Bob Costas.”

The prosecutor’s closing was rife with adverse references to Petitioner’s not
having testified in violation of long standing law - Griffin v. California, 380 U.S. 609
(1995) which held:

The Fifth Amendment ... forbids either comment by the
prosecution on the accused’s silence or instructions by the

court that such silence is evidence of guilt.

The prosecutor’s summation clearly violated the Fifth Amendment as applied to

the states through the Fourteenth Amendment in Griffin, supra. but it also viclated
Article 1, Section 9 of the Pennsylvania Constitution and Pennsylvania’s anti-comment

statute, 42 Pa.C.S.A. Section 5941(a).
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The comment, “I wouldn't know. I only heard him on TV. Only heard him on

TV. (N.T. 6/21/12 pgs. 140-142)(Emphasis supplied) was designed to call attention to
the fact Petitioner did not testify - “only heard him on TV” but we did not hear him
here in the courtroom. Asheld in Commonwealth v. Henderson, 456 Pa. 234, at 239,

317 A.2d 288 (1974):

Presently, the comment by the district attorney brought to
the attention of the jury the Petitioner’s failure to testify,
and this clearly could have been considered as evidence
indicating guilt. Thus, the Petitioner could have been
“penalized” for asserting his constitutional right.

The Henderson Court rejected the Commonwealth’s harmless error argument,
and reversed his convictions and this Court should do likewise.

THE PROSECUTOR’S ADVERSE COMMENTS WERE NOT HARMLESS

As our Supreme Court has explicated in Commonwealth v. Overby, 570 Pa. 328,

347, 809 A.2d 295, 306 (2002):

Harmless error exists where: (1) the error did not prejudice
the defendant or the prejudice was de minimis; (2) the
erroneously admitted evidence was merely cumulative of
other untainted evidence which was substantially similar to
the erroneously admitted evidence; or (3) the properly

admitted and uncontradicted evidence of guilt was so
overwhelming and the prejudicial effect of the error was so
insignificant by comparison that the error could not have
contributed to the verdict. [citations omitted].
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It is well established that an error is harmless only if the

appellate court is convinced beyond a reasonable doubt that

there is no reasonable possibility that the error could have
contributed to the verdict. Commonwealth v. Story, 476 Pa.

391, 383 A.2d 155 (1978); see also Commonwealth v.
Ardestani, 558 Pa. 191, 736 A.2d 552, 556 (1999). This is a
burden that the Commonwealth must carry. Commonwealth
v. Young, 561 Pa. 34, 748 A.2d 166, 193 (1999)( citing
Commonwealth v. Mayhue, 536 Pa. 271, 639 A.2d 421
(1994))(Emphasis supplied).

See also Chapman v. California, 386 U.S. 18 (1967) (“before a federal
constitutional error can be held harmless, the court must be able to declare a belief that

it was harmless beyond a reasonable doubt.”) In other words, as Chapman further held

at 24, “There is little, if any, difference between our statement in Fahy v. State of
Connecticut about ‘whether there is a reasonable possibility that the evidence
complained of might have contributed to the conviction’ and requiring the beneficiary
of a constitutional error to prove beyond a reasonable doubt that the error complained
of did not contribute to the verdict obtained.”

Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155 (1978), held that
“[w]henever there is a “reasonable possibility” that an error “might have contributed
to the conviction,”the error is not harmless.”

Additionally, “under the harmless error doctrine, the judgment of sentence will
be affirmed in spite of the error only where the reviewing court concludes beyond a
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reasonable doubt that the error did not contribute to the verdict.” Commonwealth v,

Bullock, 590 Pa. 480, 913 A.2d 207, 218 (2006).

The Commonwealth cannot show that the above referenced adverse comments
did not contribute to the verdict.

Adverse comment on the accused not testifying is a double edged sword. It
fortifies the prosecution’s case, and adverse comment on the silence of the accused at
trial undermines the defense offered.

This is a great advantage - far too great an advantage to be gained by misconduct
which violates our federal comstitution. The “badge of guilt” unconstitutionally
bolstered the Commonwealth’s case and unconstitutionally impaired Appellant’s
reasonable doubt defense. Such a devastating blow cannot be deemed “harmless” as it

is impaossible to conclude, beyond a reasonable doubt, that it did not contribute to the

verdict. See Commonwealth v. Story, 476 Pa. 391, 383 A.2d 155 (1978);

Commonwealth v. Bullock, 590 Pa. 480, 913 A.2d 207, 218 (2006).
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IV. SHOULD REVIEW BE GRANTED TO DETERMINE WHETHER REVERSIBLE
ERROR OCCURRED WHEN THE COURT REQUIRED THE JURY TO WEIGH THE
TESTIMONY OF PETITIONER’S CHARACTER EVIDENCE AGAINSTALL OF THE
OTHER EVIDENCE IN THE CASE?

THE PRESERVATION OF THE CLAIM

During the charging conference, the following occurred:

MR. ROMINGER: Mr. Amendola had raised the idea that
defendant's character or reputation evidence alone would be
enough to raise a reasonable doubt and it didn't have to be
waived [weighed] with all other evidence in the case. We
would add that you propose good character made [may] by
itself raises (sic) a reasonable doubt and require a verdict of
not guilty in and of itself, and then you could weigh and
consider the evidence of other character but still reach a
verdict on character evidence alone.

THE COURT: The motion is denied. The language will be
given in the form of the standard jury instructions.(N.T.
6/21/12 pg. 6; ARR 436)

The Court charged the jury as follows:

Now, the defense has offered evidence tending to prove that
the defendant is of good character. I'm speaking of the
defense witnesses who testified that the defendant has a
good reputation in the community for being law abiding,
peaceable, nonviolent individual.

The law recognizes that a person of good character is not
likely to commit a crime which is contrary to that person's
nature. Evidence of good character may by itself raise a
reasonable doubt of guilt and require a verdict of not guilty.
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So you must weigh and consider the evidence of good
character along with the other evidence in the case and if on
the evidence you have a reasonable doubt of the defendant's
guilt, you may find him not guilty. However, if on all the
evidence you are not satisfied beyond a reasonable doubt he
is guilty, you should find - that he is guilty, you should find
him guilty. But in making that determination, you may
consider evidence of good character which you believe to be
true. (N.T. 6/21/12 pg. 22; ARR 452).

Trial counsel did not objectat the conclusion of the court’s charge. The defendant
invokes his arguments made above as to this claim being preserved under

Commonwealth v. Pressley, 584 Pa. 624, 887 A.2d 220 (2005) and by leave of court.

Following the charge, the court stated:
We'll remain seated while the jury is taken out.

(Whereupon, the jury was escorted out from the
courtroom.)

THE COURT: Counsel, we’ll do this step by step - we'll be
in session please.

Counsel, we’ll do this step-by-step. Any additions
corrections, exceptions to the charge as provided that have
not already been placed on the record before court?

------------------

MR. ROMINGER: Everything we did in chambers is
preserved for the record?

THE COURT: Yes, all exceptions previously made are
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preserved for the record (N.T. 6/21/12 pg. 29; ARR
459)(Emphasis supplied).

The Court ruled on objections in chambers. Following the charge, the Court

specifically limited any objections to matters “that have not already been placed on the

record before court”.

MR. ROMINGER: Everything we did in chambers is
preserved for the record?

THE COURT: Yes, all exceptions previously made are
preserved on the record (N.T. 6/21/12 pg. 34; ARR 464).

In Commonwealth v. Neely, 522 Pa. 236, 241, 561 A.2d 1, 3 (1989) our Supreme

Court held:

A criminal defendant must receive a jury charge that
evidence of good character (reputation) may, in and of itself,
(by itself or alone) create a reasonable doubt of guilt and,
thus, require a verdict of not guilty.
The Court gave the “in and of itself” instruction required by Neeley. (N.T. 6/21/12 pg.
22; ARR 405) However, the Court immediately thereafter gave a contradictory charge,
instructing the jury that it “must weigh and consider the evidence of good character

along with the other evidence in the case and if on the evidence you have a reasonable

doubt of the defendant's guilt, you may find him not guilty.” (N.T. 6/21/12 pg. 22; ARR

452).
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If character testimony must, as per the court’s instructions, be weighed against the
other evidence in the case, it is not being considered “in and of itself” as required by
Neely.

Under such circumstances, it is impossible to know on which instruction the jury

relied and reversal must ensue. As held in Francis v. Franklin, 471 U.S. 307, 322, 85

L.Ed.2d 344, 358, 105 S.Ct. 1965 (1985):

Nothing in these specific sentences or in the charge as a
whole makes clear to the jury that one of these contradictory
instructions carries more weight than the other. Language
that merely contradicts and does not explain a
constitutionally infirm instruction will not suffice to absolve
the infirmity. A reviewing court has no way of knowing
which of the two irreconcilable instructions the jurors
applied in reaching their verdict.

Where the incorrect instruction on a critical legal point is not expressly

withdrawn, reversible error occurs. Commonwealth v. Broeckey, 364 Pa. 368 at 374, 72

A. 2d 134, 136 (1950); Commonwealth v. Waller, 322 Pa. Super. 11, 15, 16, 468 A. 2d
1134 (1983); Commonwealth v. Wortham, 471 Pa. 243, 248, 369 A. 2d 1287 (1977).
As held in Broeckey, supra. at 374:
Where an erroneous instruction consists of a palpable
misstatement of the law, it is not cured by a conflicting or
contradictory one which correctly states the law on the point
involved, unless the erroneous ingtruction is expressly

withdrawn, for the jury, assuming as it is their duty, that the
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instructions are all correct, may as readily follow the
incorrect as the correct.

Commonweaith v. Neely, 522 Pa. 236, 561 A. 2d 1 (1989), must be strictly
adhered to by the trial courts. See Commonwealth v. Bannerman, 525 Pa.264, 579 A.
2d 1295 (1990)(death sentence reversed due to "trial court's failure to comply explicitly
with the mandate of Commonwealth v. Neely, Pa., 561 A.2d 1 (1989)" (emphasis
supplied). >

Because character testimony alone can result inan acquittal, there was severe prejudice
from the defendant not getting instructions required by Commonwealth v. Neely, 522
Pa. 236, 241, 561 A.2d 1, 3 (1989), and instead receiving instructions which undercut
Neely.

Neely designed a two step inquiry for the jury. It first had to decide if the
character evidence - in and of itself - raised a reasonable doubt, and then if not, it had
to review the trial evidence. Justice Flaherty in his dissent in Neely stated:

Tagree with the Commonwealth that the ““of itself”” charge

5 In Commonwealth v. Khamphouseane, 434 Pa. Super. 93, 642 A.2d 490 (1994),
the Superior Court found no fault with the above charge. Appellant submits that
Khamphouseane is in conflict with this Court's well reasoned decisions in the area of
character testimony such as Commonwealth v. Neely, 522 Pa. 236, 561 A.2d 1 (1989)
and Bannerman, and also permits the unconstitutional conversion of character evidence
into an affirmative defense.
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is fundamentally misleading because it suggests that
character evidence, unlike other types of evidence, creates a
reasonable doubt in a manner different from all other
evidence. Insofar as that misconception is, in fact, promoted,
reputation evidence usurps the jury's function by suggesting
what weight to give a particular type of evidence, thereby

encouraging the jury to ignore all other evidence and to give

reputation evidence what the English call **pride of place.™
Neely, supra. at 561 A.2d 4 (Emphasis supplied)

Justice Flaherty concluded:

It simply makes no sense to instruct a jury, in effect, that its
task is divided into two steps in which it first must consider
whether the defendant's evidence of good reputation creates
a reasonzble doubt in the case, and then if it does not,
consider the rest of the evidence, both of the defense and the
prosecution. Instead, reputation evidence should be treated
like any other evidence, one of many considerationsina one-
step process of determining guilt or innocence. The trial
court properly instructed the jury and should be affirmed.
Neely, supra. at 561 A.2d 4-5.

The Court’s instructions contained another due process deficiency. The Court told
the jury that it “must weigh and consider the evidence of good character along with the
other evidence in the case.” By using the word "weigh" with the mandatory "must” the
Court conveyed to the jury that the character evidence had to outweigh other evidence
in the case, and if it did it would then "justify” a verdict of not guilty.

The jury never received instructions on how it was to weigh evidence of good

character against the other evidence in the case. It was left to literally invent its own
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standard of weighing in order to comply with the instructions of the Court and that too

is a denial of due process of law. Giaccio v. Pennsylvania, 382 U.S. 399, 15 L.Ed.2d 447,

86 S.Ct. 518 (1966).

The jury was given no burden of proof or standard by which to weigh character
evidence against the other evidence in the case. The jury could well have interpreted
this instruction so that character testimony could only operate to raise a reasonable
doubt if it outweighed the other evidence presented by the Commonwealth. If so then
this standard instruction is a burden shifting instruction which has always been

unconstitutional. See Sandstrom v. Montana, 442 1.S. 510, 61 1.Ed.2d 39, 99 S.Ct. 2450

(1979).
And if the jury believed that character testimony had to outweigh the evidence
of guilt before it could raise a reasonable doubt Neely was severely undermined.

By giving the standard instruction directing that the jury weigh the character
testimony, the trial court not only diluted the force of character evidence, but foisted a
burden of proof onto the accused of proving that his character testimony outweighed the
other evidence in the case before it could raise a reasonable doubt.

Indeed, the jury may well have believed that character testimony when weighed

against other testimony is a far weaker kind of testimony since it is comprised of the
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collective hearsay of the community.

Put another way, the requirement that the jury "weigh" character testimony is
totally inconsistent with Neely's mandate that the jury may use such testimony, “in and
of itself” to acquit, for if the jury must weigh the character testimony it cannot then
consider it “in and of'itself.” Character testimony is not to be weighed against any other
evidence. Commonwealth v. Padden, 160 Pa. Super. 269, 275, 50 A.2d 722, 725 (1947).

Padden, supra. 50 A.2d at 725 held:

Evidence of good character is substantive and
positive evidence, not a mere make-weight to be
considered in a doubtful case, and, according to all
our authorities, is an independent factor which may
of itself engender a reasonable doubt or produce a
conclusion of innocence. Hanney v. Com., 116 Pa.
322,9 A.339; Com. v. Cleary 135 Pa. 64, 19 A. 1017;
Com. v. Chester, 77 Pa. Super. 388. To be sure, it is
to be considered with all the other evidence in the
case. Commonwealth v. Dingman, 26 Pa. Superior
Ct. 615. Butitisnot to be measured with or by other
evidence. Its probative value, its power of persuasion,
does not depend upon, and is not to be measured by,
or appraised according to, the might or the infirmity
in the Commonwealth's case. Hanney v. Com.,

supra. Even though, under all the other evidence a
jury could reach a conclusion of guilt, still if the
character evidence creates a reasonable doubt or
establishes innocence a verdict of acquittal must be
rendered. Com, v. Cate, supra. [220 Pa. 138, 69 A.
322])(Emphasis supplied).
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See also Commonwealth v. Farrior, 312 Pa. Super. 408, 458 A.2d 1356 at 1364(1983);

Commonwealth v. Wood, 432 Pa. Super.183, 637 A.2d 1335 at 1352 (1994).

CONCLUSION
For any, or indeed all, of the foregoing reasons, it is respectfully requested that

this Honorable Court grant this Petition for Allowance of Appeal.
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Appellant, Gerald A. Sandusky, appeals from the judgment of sentence
entered October 9, 2012, in the Court of Common Pleas of Centre County.
We affirm.

A jury convicted Sandusky of 45 counts relating to the sexual abuse of
young boys. The eight victims, now all aduits, testified in detail about the
sexual depravity they suffered as young boys at Sandusky’s hands.
Cémblned, the abuse spanned a thirteen-year period, 1995 to 2008.
Sandusky met all the victims through a non-profit he founded called The
Second Mile, an organization with the declared purpose of serving

Pennsylvania’s underprivileged and at-risk yéuth.

" Retired Senior Judge assigned to the Superior Court.
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Immediately prior to sentencing, the trial court held a hearing at which
time it determined that Sandusky was a sexually violent predator. The trial
court then imposed an aggregate period of incarceration of thirty to ninety
years. Sandusky filed post-sentence motions, which the trial court denied
after a hearing. This timely appeal foliowed.

Sandusky first argues that the trial court erred in refusing to give the
jury the prompt complaint instruction found at Section 4.13A of the
Pennsylvania Suggested Standard Criminal Jury Instructions.’ Sandusky
argues that the instruction was necessary as all but one of the victims
waited several years to report the sexual abuse; there were delays of
sixteen years, fourteen years, thirteen years, twelve years, ten years, six

years, and approximately two years.

! The Commonwealth contends that Sandusky waived this issue as he did
not object to the trial court’s failure to give the charge before the jury
retired to deliberate. See Commonwealth’s Brief, at 34. At the charge
conference heid in chambers, Sandusky requested that the trial court
instruct the jury on prompt complaint and the trial court refused. See N.T.,
6/21/12, at 4. After the trial court instructed the jury, it asked counsel for
*[a]ny additions, corrections, exceptions to the charge as provided that have
not already been placed on the record before court?” Id., at 33 (emphasis
added). Counsel for Sandusky, Karl Rominger, Esquire, specifically asked the
trial court if “[e]verything we did In chambers is preserved for the record?”
Id., at 34, The trlal court responded, “[y]es, all exceptions previously made
are placed on the record.” Id. Thus, the trial court was well aware of the
requested instruction and its decision to not give the instruction to the jury.
As per the trial court’s explicit instructions to counsel, there was no reason
to iodge any further objection. Therefore, this claim is not waived.
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In relation to an issue such as this, our scope and standard of review
is as follows:

In reviewing a challenge to the trial court's refusal to give
a specific jury instruction, it is the function of this Court to
determine whether the record supports the trial court’s decision.
In examining the propriety of the instructions a triai court
presents to a jury, our scope of review is to determine whether
the trial court committed a clear abuse of discretion or an error
of law which controlled the outcome of the case. A jury charge
will be deemed erroneous only if the charge as a whole is
inadequate, not clear or has a tendency to misiead or confuse,
rather than clarify, a material issue. A charge is considered
adequate unless the jury was palpably misled by what the trial
judge said or there is an omission which is tantamount to
fundamental error. Consequently, the trial court has wide
discretion in fashioning jury instructions. The trial court is not
required to give every charge that is requested by the parties
and its refusal to give a requested charge does not require
reversal unless the Appellant was prejudiced by that refusal.

Commonwealth v. Thomas, 904 A.2d 964, ©70 (Pa. Super. 2006)
(internal citations, quotation marks, and brackets omitted).

The premise for the prompt complaint instruction is that a victim of a
sexual assault would reveal at the first available opportunity that an assault
occurred. See id. The instruction permits a jury to call into question a
complainant’s credibility when he or she did not complain at the first
avallable opportunity. See Commonwealth v. Prince, 719 A.2d 1086,
1091 (Pa. Super. 1998). However, there is no policy in our jurisprudence
that the instruction be given in every case.

“The propriety of a prompt complaint instruction is determined on a

case-by-case basis pursuant to a subjective standard based upon the age
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and condition of the victim.” Thomas, 904 A.2d at 970. For instance,
“[w]here an assault is of such a nature that the minor victim may not have
appreciated the offensive nature of the conduct, the lack of a prompt
complaint would not necessarily justify an inference of fabrication.”
Commonwealth v. Jones, 672 A.2d 1353, 1357 n.2 (Pa. Super. 1996),

At the charging conference the trial court denied the requested
instruction, reasoning that in its view “the research is such that in cases
involving sexual abuse[,] delayed reporting is not unusual and, therefore, is
not an accurate indicia of honesty and may be misleading.” N.T., Trial,
6/21/12, at 4. In its opinlon addressing Sandusky’s post-sentence motions,
the trial court explains that its use of the word ™research’ was not accurate.”
Trial Court Opinion, 1/30/13, at 7 n.4. The trial court notes that it did not
conduct any research on this Issue to prepare for the charge conference, but
relied on its “experience in handling child sexual abuse cases In a variety of
contexts....” Id.

The trial court opted to give only the standard credibility charge
without the addition of the prompt complaint charge as it reasoned that “the
jury would be more appropriately guided” by that charge. Id., at 10. The
standard credibility charge, in the trial court’s opinion, instructed the jury to
consider “the specific credibllity issues raised by the defense: memory, self-
interest, motive, and bias.” Id. The trial court concluded its thoughts on the

nrompt complaint instruction as follows:
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The practical reality is that the standard prompt complaint
charge does not take Into account the complex and myriad
factors that might cause a child victim to delay in reporting an
assault, or in comprehending the long-term significance of the
assauit, or even a child’s motivation to protect the person who
assauited them. No one who has had the slightest experience
with child sexual abuse or given a whit of thought to the
dynamics could conclude that failure to make a prompt
complaint, standing alone, is an accurate indicia of fabrication.

Id., at 11,

Although well intentioned, the trial court’s analysis of the prompt
complaint instruction and its application to cases involving children is not
supported in the case law. See, e.g., Commonwealth v. Lane, 521 Pa.
390, 398, 555 A.2d 1246, 1251 (1989) (“[Ilt is important to note that
evidence of a prompt compiaint should also be considered when the victim is
a child.”) (emphasis added). As noted, its application is not determined by a
blanket standard, but rather on a case-by-case basis. See Thomas, supra.;
Commonwealth v. Ables, 590 A.2d 334, 340 (Pa. Super. 1991).

The prompt complaint instruction provides, in pertinent part, that
evidence of “delay in making a complaint does not necessarily make [the
victim’s] testimony unreliable, but may remove from it the assurance of
reliability accompanying the prompt complaint or outcry that the victim of a
crime such as this would ordinarily be expected to make.” Pennsylvania
Suggested Standard Criminal Jury Instructions Section 4.13A(2). The

instruction further states that the failure to promptly complain and the

victim’s explanation for the failure “are factors bearing on the believability of
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[the victim’'s testimony] and must be considered by you in light of all the
evidence In the case.” Id., at (3).

In this case, the trial court should have evaluated the appropriateness
of the instruction with respect to the age and maturity of each victim. There
is no question that there was lengthy delay In all but one of the victims’
complaints; however, this fact alone does not justify the prompt complaint
instruction. Because we can find no discussion by the trial court as to
whether the minor victims would have “appreciated the offensive nature” of
Sandusky’s conduct, we must determine if the trial court’s lack of analysis
prejudiced Sandusky. See Commonwealth v. Marshall, 824 A.2d 323,
328 (Pa. Super. 2003) (an error is harmless if the court determines that the
error could not have contributed to the verdict). We conclude there was no
prejudice.

The trial court’s credibility instruction largely tracked Section 4.17,
Credibility of Witnesses, General, of the Pennsylvania Suggested Standard
Criminal Jury Instructions. The trial court instructed the jury as follows:

Now, as the judges of the facts, you are also the judges of

the credibility of the witnesses and of their testimony. This

means that you must judge the truthfulness and the accuracy of

each witness’s testimony and decide whether to believe all of it,

part of it, or none of it. So, how you may ask do you go about

doing that? Well, there are many factors that you may or should

consider when judging credibility and deciding whether or not to

believe a witness’s testimony.
Y

You might consider, for example, was the withess able to
see or hear or know the things about which he or she testified?
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How well could the witness remember and describe the
things about which he or she testified?

How did the withess look and act and speak while
testifying?

Was the witness’s testimony uncertain, confused, self-
contradictory, argumentative, evasive?

Has the witness ever been convicted of a crime involving
dishonesty?

What is the witness’s reputation for testifying - or for
truthfulness in the community among those who know the
witness?

How well deces the testimony square with the other
evidence in the case, including the testimony of other withesses?
Was it contradicted or supported by the other testimony in
evidence which you believe to be true?

Did the witness have any interest in the outcome of the
case, anything to gain or lose by the outcome of the case? Any
bias, any prejudice, or any other motive that might affect his or
her testimony?

If you believe that a witness testified falsely about an
important issue, then you may keep that in mind in deciding
whether to believe the remainder of the witness’s testimony.

A person who testifies falsely about one thing may have
testified falsely about other things but that is not necessarily so
but that’s among the factors that you can consider,

And, finally, after thinking about all the testimony and
considering some or all of the factors that I had mentioned to
you, you draw on your own experience, your own common
sense, and you alone, as the sole judges of the facts, should
give the testimony of each witness such credibility as you think it
deserves,

N.T., Trial, 6/21/12, at 15-17 (emphasis added).
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This instructlon provided the jury with a sufficient framework to
question the victims’ credibility. In addition, at trial, Sandusky extensively
argued that the victims not only delayed in reporting, but that they did so
because the abuse never occurred and that they concocted their stories for
financial gain. As stated above, the trial court specifically instructed the jury
that they were to consider any possible motives of the victims in coming
forward. The vigorous cross-examination of the victims and arguments by
defense counsel, when combined with the trial court’s instructions on
credibility, clearly defined the issues for the jury. Therefore, we find that,
under the facts of this case, the absence of the prompt complaint instruction
did not prejudice Sandusky.

Sandusky next argues that the trial court committed reversible error
when it denied his objection that the prosecutor commented adversely on his
choice not to testify at trial. During his closing argument, the prosecutor
stated:

The defendant, he had wonderful opportunities to speak

out and make his case. He did it In public. He spoke with Bob

Costas. That's the other thing that happened to me for the first

time. I had been told I'm almost as good a questioner as Bob

Costas, I think, or close.

Well, he had the chance to talk to Bob Costas and make

his case. What were his answers? What was his explanation? You

would have to ask him? Is that an answer? Why would

somebody say that to an interviewer, you would have to ask
him? He didn’t say he knew why he did it. He just said he saw

you do it. Mike McQueary. The janitors. Well, you would have to
ask them. That's an answer?
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Mr. Amendola did I guess as good a job as possible
explaining - he offered that his client has a tendency to repeat
questions after they're asked. I would think that the automatic
response when someone asks vyou if you're, you Kknow, a
criminal, a pedophile, a child molester, or anything along those
lines, your immediate response would be, you're crazy, no.
What? Are you nuts?

Instead of, are you sexually attracted to young boys? Let
me think about that for a second. Am I sexually attracted to
young boys? I would say, no, or whatever it is. But that's Mr.
Amendola’s explanation that he automatically repeats question
[sic]. I wouldn’t know. I only heard him on TV. Only heard him
on TV. So that’s his explanation there. He enjoys young children.

N.T., Trial, 6/21/12, at 140-142 (emphasis added).

Pursuant to a court-approved stipulation, counsel reserved their
objections until after closing arguments. See id., at 5. After the
Commonwealth’s closing, Sandusky’s counsel, Karl Rominger, Esquire,
objected that the prosecutor committed misconduct by stating that
Sandusky chose not to testify. The trial court then asked if Sandusky’s
counsel had “[a]nything further.” Id., at 158. Counse! stated, “[n]o, Your
Honor.” Id. The trial court concluded that the prosecutor’s statements were
“fair rebuttal” and that it had “cautioned the jury again and again the
defendant has no obligation to testify or present evidence in his own
defense.” Id. The trial court further stated that it would “caution the jury
again....” Id. Attorney Rominger then stated, “[t]Jhank you, Your Honor.” Id.

“[Elven where a defendant objects to specific conduct, the failure to
request a remedy such as a mistrial or curative inséruction is sufficient to

constitute waiver.” Commonwealith v. Manley, 985 A.2d 256, 267 n.8 (Pa.
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Super. 2009) (citation omitted). Sandusky did not move for a mistrial or
request a curative Instruction; he merely lodged an objection. As such, this
claim is not preserved for appellate review,> See Commonweaith v. Jonés,
501 Pa. 162, 166, 460 A.2d 739, 741 (1983) (finding prosecutorial
misconduct claim waived where defense counsel immediately objected to the
prosecutor’s conduct but failed to request mistrial or curative instructions);
cf. Commonwealth v. Rhone, 619 A.2d 1080, 1083 (Pa. Super. 1993)
(declining to find waiver for prosecutorial misconduct where counsel failed to
request a curative instruction, but lodged an objection, moved to strike the
comment, and requested a mistrial).

Sandusky next argues that the trial court’s refusal to grant a
continuance effectively deprived him of his Sixth Amendment right to the

effective assistance of trial counsel. This is an error, he argues, that

2 As noted, the record indicates that Sandusky agreed with the trial court’s
decislon to “caution the jury again” as counsel indicated he had nothing
further when asked by the trial court. Sandusky was apparently satisfied
with the trial court’s resolution of the alleged prosecutorial misconduct as he
did not request any further remedy. We note, “the law presumes that the
jury will follow the instructions of the court.” Commonwealth v. Huggins,
68 A.3d 962, 973 (Pa. Super. 2013) (citation omitted).

At oral argument, Sandusky’s counsel, Norris E. Gelman, Esquire, who we
compliment for his able representation and forthright argument before the
panel, admitted that this claim is technically waived.

- 10 -
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_constitutes a structural defect requiring automatic reversal of the judgment
of sentence under the United States Constitution. This novel argument fails,

Structural defects are a class of constitutional error. See United

States v. Gonzalez-Lopez, 548 U.S. 140, 148 (2006). Structural defects
“defy analysis by harmiess-error standards because they affect the
framework within which the trial proceeds, and are not simply an error in the
trial process itself.” Id. (internal quotation marks, brackets and citation
omitted). Few constitutional errors qualify as structural defects. In
Gonzalez-Lopez, the Supreme Court identified these as the complete
“denial of counsel, the denial of the right of self-representation, the denial of
_the right to public trial, and the denial of the right to trial by jury by the
giving of a defective reasonable-doubt instruction.” Id., at 149 (internal
citations omitted). The Supreme Court named a new structural defect claim
in Gonzalez-Lopez: the erroneous disqualification of a criminal defendant’s
choice of retained counsel. See id., at 150.

None of these claims is at issue in this case. Stripped of the structural
defect artifice, Sandusky’s claim, at its core, is that the trial court erred in
denying his continuance requests and that that decislon denied him his Sixth
Amendment right to the effective assistance of counsel.

The matter of granting or denying a continuance is within the
discretion of the trial court. See Ungar v. Sarafite, 376 U.S. 575, 589

(1964). “[A] myoplc insistence upon expeditiousness in the face of a
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justifiable request for delay can render the right to defend with counsel an
empty formality.” Id., at 589. However, “*[n]ot every restriction on counsel’s
-~ time or opportunity to investigate or to consult with his client or otherwise to
prepare for trial violates a defendant’s Sixth Amendment right to counsél.”
Morris v. Slappy, 461 U.S. 1, 11 (1983).3 The Court in Morris observed
that

ft]rial judges necessarily require a great deal of latitude in

scheduling triais. Not the |east of their problems is that of

assembling the witnesses, lawyers, and jurors at the same place

at the same time, and this burden counsels against continuances

except for compelling reasons.

Id.
Accordingly, a trial court exceeds its constitutional authority only when

it exercises its discretion to deny a continuance on the basis of “an
unreasoning and arbitrary insistence upon expeditiousness in the face of a
justifiable request for delay....” Id., at 11-12 (internal citation and quotation

marks omitted). To determine whether a constitutional violation occurred,

3 The Court in Ungar applied a due process standard pursuant to the due
- process clause of the Fifth and Fourteen Amendments, which provide
independent protections against arbitrary denials of continuance requests.
See 376 U.S. 588-589 and n.S. “At the point where such a refusal implicates
the right to effective assistance of counsei, the guarantees of the [S]ixth and
[Flith [Almendments essentially converge, as necessarily do the
constitutional inquiries forced by such a request and its denial.” Sampley v.
Attorney General of North Carolina, 786 F.2d 610, 613 (4th Cir. 1986)
(citing Morris, 461 U.S. at 11-12) (addressing the Sixth Amendment
challenge to the refusal to grant a continuance by applying the due process
standard in Ungar).
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we must examine the circumstances present in the case, especially the
reasons presented to the trial court for requesting the continuance. See
Ungar, 376 U.S. at 589.

Here, from January 28, 2012, until June 15, 2012,* Sandusky received
voluminous supplemental discovery. From the Commonwealth he received
9,450 pages of documentation, 674 pages of Grand Jury transcripts, and
2,140 pages from subpoenas duces tecum. Due to the high volume of
discovery received so close to the trial date, counsel maintained they were

unprepared for trial and requested continuances on March 22, 2012, May 9,
2012, and May 25, 2012.

In orders entered on February 29, 2012, and April 12, 2012, the trial
court summarily denied the continuance requests. In an order entered on
May 30, 2012, however, the trial court addressed Sandusky’s claim
regarding the need to postpone the trial due to the volume of material
provided in discovery, The trial court explained its denial as follows:

The amount of material that I have ordered the
Commonwealth to provide in discovery has been significant. No
doubt sorting the wheat from the chaff has been time
consuming. Again, however, the defense team is assuredly
capable, even as the trial is ongoing, of sorting through the

material to determine what is useful to the defense and what is
not.

4 Jury selection started on June 5, 2012; the trial started on June 11, 2012,
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While I certainly do not doubt the sincerity of defense
counsel in requesting a continuance, the reality of our system of
justice is that no date for trial is ever perfect, but some dates
are better than others. While June 5" does present its problems,
on balance and considering all the interests involved—the
defendant’s right to a fair trial, the alleged victims’ right their
day in court [sic], the Commonwealth’s obligation to prosecute
promptly, and the public’s expectation that justice will be timely
done—no date will necessarily present a better alternative.

. Order, 5/30/12, at 3-4.

The trial court’s explanation denotes a careful consideration of the
matter. The decision does not reflect a myopic insistence upon
expeditiousness in the face of Sandusky’s request; it was not an arbitrary
denlal. Therefore, we can find no constitutional error, nor abuse of
discretion, in the denlal of the continuance requests.

Assuming for the sake of argument, however, that the trial court did
commit an error in denying the continuance requests, we would find the
error harmless. This is a claim that is subject to harmless error analysis.
See Morris, 461 U.S. at 12,

Sandusky called his trial counsel, Joseph Amendola, Esquire, to testify
at the post-sentence motion hearing. At the hearing, the following exchange
occurred on cross-examination regarding the trial court’s refusal to grant a
continuance:

Q: What item have you discovered since the conclusion of the

trial, in your review of these voluminous documents that you

have talked about, that would have altered your conduct at trial?

Amendola: The answer is none,
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Q: None. So there is no item, document, or person that in
your review of the documents that you received at any time that
would have altered your conduct at trial during the course of the
trial; isn’t that correct?

Amendola: That's correct,

N.T., Post-Sentence Motion Hearing, 1/10/13, at 39-40. As evidenced by
counsel’s own testimony, Sandusky suffered no prejudice from the trial
court’s denial of the contlnuance requests. Therefore, this claim fails.

Lastly, Sandusky argues that the trial court erred In instructing the
jury on character evidence. The trial court utilized Section 3.06, Defendant’s
Character {(Reputation), of the Pennsylvania Suggested Standard Criminal
Jury Instructions and instructed the jury as follows:

Now, the defense has offered evidence tending to prove
that the defendant is of good character. I'm speaking of the
defense witnesses who testified that the defendant has a good
reputation in the community for being law abiding, peaceable,
nonviolent individual.

The law recognizes that a person of good character is not
likely to commit a crime which is contrary to that person’s
nature. Evidence of good character may by itself raise a
reasonable doubt of guilt and require a verdict of not guilty.

So you must weigh and consider the evidence of good
character along with the other evidence in this case and if on the
evidence you have a reasonable doubt of the defendant’s guilt,
you may find him not guilty. ... But In making that determination,
you may consider evidence of good character which you believe
to be true.

N.T., Trial, 6/21/12, at 22 (emphasis added).
Sandusky agrees with the trial court’s statement that “[e]vidence of

good character may by itself raise a reasonable doubt of guilt and require a
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verdict of not guilty.” Appellant’s Brief, at 55. He argues, however, “the
[c]ourt immediately thereafter gave a contradictory charge,” when it
instructed the jury that it had to welgh and consider the evidence of good
character with the other evidence in the case. Id. He maintains that if the
character evidence must be weighed against other evidence “it Is not belng
considered ‘in and of itself’ as required by [Commonwealth v.] Neely, ...
{522 Pa. 236, 561 A.2d 1 (1989)].” Id., at 56. This very argument was
rejected in Commonwealth v. Khamphouseane, 642 A.2d 490 (Pa. Super.
1994).

It has long been the law in Pennsylvania that “[e]vidence of good
character is always admissible for the defendant in a criminal case. It is to
be weighe_d and considered in connection with all the other evidence in the
cause. It may of itself, in some instances, create the reasonable doubt which
would entltle the accused to an acquittal.” Commonwealth v. Cleary, 135
Pa. 64, 84, 19 A. 1017, 1018 (1890) (emphasis added). See also
Commonwealth v. Padden, 50 A.2d 722, (Pa. Super. 1947) (*To be sure,
it [i.e., character evidence] is to be considered with all the other evidence in
the case.”).

In Neely, our Supreme Court held that “[a] criminal defendant must
receive a jury charge that evidence of good character (reputation) may, in
and of itself, (by itself or alone) create a reasonable doubt of guilt and, thus,

require a verdict of not guilty.” 522 Pa. at 241, 561 A.2d at 3. The appellant
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in Khamphouseane argued Neely mandates that character evidence must
be viewed apart from other evidence and may not be weighed by the jury
against such evidence. The panel disagreed.

The panel quoted the language from Cleary that evidence of character
must be “welghed and considered in connection with all the other evidence”
‘ in the case and explained that

nearly a century later, the Supreme Court [in Neely] did not

undertake to change the substantive law regarding evidence of a

defendant’s good character. Rather, the Court set out to ensure

that the defendant received the benefit of a jury instruction

consistent with the law announced in Cleary.

642 A.2d at 496.° The charge in Khamphouseane was “quoted almost

verbatim” from the Pennsylvania Suggested Standard Criminal Jury

Instructions® and, as such, the panel held that “appellant had the benefit of

> Indeed, the Court In Neely “Implicitly endorsed” the Pennsylvania
Suggested Standard Criminal Jury Instruction on Defendant’s Character
- (Reputation). Commonwealth v. Sampson, 900 A.2d 887, 893 (Pa. Super.

2006).
® The instruction was, in pertinent part, as follows:

Evidence of good character may by itself raise a reasonable
doubt of guilt and justify a verdict of not guiity.

You must weigh and consider the evidence of good character
along with the other evidence in the case. If on all the evidence,
you have a reasonable doubt as to the defendant's gulit, you
must find him not guilty.

642 A.2d at 495.
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a jury instruction which fully and correctly apprised the jury of the manner in
. which it could consider appellant's evidence of good character.” Id.,

Here, as mentioned, the trial court quoted near verbatim from Section
3.06 of the Pennsylvania Suggested Standard Criminal Jury Instructions.
'Thus, pursuant to Khamphouseane, the trial court committed no error in
charging the jury on the Issue of character evidence.

Sandusky further argues that that use of the word “weigh” with the
word “must” is erroneous as “it conveyed to the jury that the character
evidence had to outweigh other evidence in the case, and if it did it would
then ‘justify’ a verdict of not guilty.” Appellant’s Brief, at 58. The instruction
does no such thing.

As the trial court aptly explains, the charge

instructs the jury that evidence of good character “may by itself”

raise a reasonable doubt and “require” a verdict of not guilty. It

then instructs the jury that it must weigh and consider all the

other evidence, but it can . . . “still reach a verdict on character

evidence alone.”
Trial Court Opinion, 1/30/13, at 12-13. We agree, completely, with the trial
court’s reasoning. The trial court properly instructed the jury. Accordingly,

Sandusky’s argument fails.

Judgment of sentence affirmed.
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Judgment Entered.

V¥ hesny 2. S

-
Deputy Prothonotary -

Date: 10/2/2013
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GERALD A. SANDUSKY

QOFPINION ADDRESSING THE DEFENDANT'S POST-SENTENCE MOTIONS

John M. Cleland, Senior Judge
January 30", 2013

The defendant was convicted by a jury on 45 counts of sexual abuse of
minors. He was sentenced on Ociober B, 2013 and has now filed post-sentence
motions. Although his post-sentence motions raise a number of issues, at oral
argument defense counsel confirmed the statement in his brief' that all issues
have been waived except those specifically argued in his brief.

The issues, which | have summarized and restated, thét have been
preserveﬁ and argued are:

1. That the denial of the defense requests for continuance based on the
need for counsel to evaluate “the vast amount” (Defendant’s brief p. i} of
materiai-received in discovery resulted in a constructive deniai of the
defendant's Sixth Amendment right to counsel, and the defendant is not

requirad to show that he was prejudiced as a result.

' =All claims raised in post sentence motions but not raised in the Brief are waived.”
(Defendant’s Brief in Support of His Post Sentence Maotions, p. 45).
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. That it was ervor to refuse to gjve to the jury the requested standard point

for charge addressing the failure of the Victirhs to make a prompt

cornplaint as a factor to be considered in assessing their credibility.

. That the jury was errcneously instructed regarding its consideration of the

defendant's character evidence.

. That the failure to give both the prompt complaint instruction and the

phrasing of the character evidence insfruction impaired the defendanf's

defense.

. That the prosecution, in closing argument, impropery commented on the

defendant’s ailure to testify at trial.

. That it was error to permiit the prosecution o introduce the hearsay

statemenis of James Calhoun.

. That it was error not to dismiss the charges filed against the defendant

because of lack of specificity,

I will address the issues in order.

|

That the denial of the defense requests for continuance based an the

need for counsel to evaluate “the vast amount” (Defendant’'s brief p. #) of materiai

received in discovery resuited in a8 constructive denial of the defendant’s Sixth

Amendment right o counsel, and the defendant is_not required to show that he

was prejudiced as g result.

At the hearing on the post-sentence motions, the defense established that

it made some fifty discovery requests. In response the Commonwealth turned

over 9,450 pages of materials; the Grand Jury supervising judge éuthorized the

release of 674 pages of material; and other subpoenaed sources delivered 2,140

p.3
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pages of material. Trial counsel testified that befere triai he did not have efther
the time or opportunity o review the materials and properly prepare for trial. On
cross-examination frial counse! also candidly testified he nad reviewed the
material post-trial and he had discovered no item he would have used at irial if he
had had it; and he discovered nothing that would have altered his approach to
the trial. 1t was also established that essentially all of the mandatory, exculpatory
or discret.ionary discovery supplied by the Commonwealth pursuant to Pa. R.
Crim. P. 573 was delivered in the early stages of the defense preparétion.
Based on trial counsel's testimony it has been clearly established the
“defense is not able to prove any actual prejudice flowed from the court's denial of
the continuance motions. While the volume of discovery produced might have
been “vas‘t," as the defense characterizes it, a post-trial review of the matenial
has identified nothing that would have changed the defense frial strategy or
would have been useful in advancing the defendant’s defense.

Presented with a similar guestion in Avery v. State of Alabama, 308 U.S.

444, 452 (1940), the United States Supreme Court found “(f)hat the examination
and preparation of the case, in the time pennil{ed by the frial judge, had been
adequate for counsel to exhaust its every angle ig illuminated by the absence of
any indication, on the motion and hearing for new trial, that they could have done
more had additional time been granted.”

Defense counsel argues, however, the failure to grant a continuance

under the circumstances of this case constitutes a "structural defect” that

2 With a more modern perspective the principle applied to the facts in Avery might have
yielded a different result; but ine principle itself endures, See Cronic at 661.

G

p.4



Jan 30 1312:47p

excuses the need to prove prejudice. The defense relies on United States v.
Cronic, 468 U.8. 648 (1984) which'held under some circumstances “...the
likelihood that any lawyer, even a fully competent one, could provide effective
assistance is so small that a presumption of prejudice is appropriate without any
inquiry into the actual conduct of the trial.” 486 U.3. at 660. As the Court further
explained, “...if counsel eniirely fails to subject the prosecution’s case to
meaningful adversarial testing, then there has been a denial of Sixth Amendment

rights that makes the adversary process itself presumptively unreliable.” id. at

6859,

While Cronic clearly establishes the “structural defect” analysis in
principle, the principle in application is less clear. In Cronic the defendant was
convicted on a complex mall fraud check kiting scheme. When the defendant’s
retained counse! withdrew shortly before trial, the trial judge, twenty-five days
before trial, appointed a young lawyer with a real estate practice who had never
participated in a jury trial. The prosecution had spent four and a haif ;years
investigating the case and had developed thousands of documents. Despite

affirming the principle of Powell v. Alabama, 287 U.S. 45 (1832),° the Court held

that the circumstances in Cronic's case did not create the kind of “structural
defect” which excused the duty 1o show prejudice and affirmed the defendant’s

canviction.

In Florida v. Nixon, 543 U.S. 178 (2004), the United States Supreme

Court, after analyzing the application of Cronic to the facts of the case, concluded

3 “powel] was thus a case in which the surrounding circumstances made it so untikely
that any lawyer could provide effective assistance that ineffectiveness was properly
presumed without inquiry into the actual performancs at trial.” 466 U.3, at 651

n.5
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defense counsel's admission of the defendant's guilt in a death penalty murder
prosecution did not, in the words of Cronig, result “in a failure to function in any
meaningful sense as the Govermment's adversary.” 543 U.S. at 180, Instead, the
Court held, the proper analysis was the standard prescribed in Strickland v,
Washington, 466 U.S. 688 (1984) which required the defense to show trial
counsel’s strategy was objectively unreasonable and resulted in prejudice to the
defendant. See aiso, Bellv. Cone, 535 1J.S. 685 (2002) (The abligation to
establish prejudice is only excused “if counsel eniirefly fails fo subject the
prosecution’s case to meaningful adversariat testing.” at 697. Emphasis in
original.}

The Supreme Court of Pennsylvania recently considered the application of

Cronic in Commanwealth v. Cousin, 888 A.2d 710.(Pa. 2005). in Cousin, the

Court held Cronic applies only “where the lack of a fair trial is a virtual certainty”

and “is fimited to cases where the magnifude of counsel's error is such that the

verdict is almost certain to be unreliable.” 888 A.2d, at 719. In a capital homicide

case, Commonwealth v. Williams, 950 A.2d 294 (Pa. 2008), the Supreme Court
of Pennsylvania considerad whether the limited fime availeble to trial counsel to
prepare, the capped fee on paymenti for his services and a limited investigaﬁcn
budget ;ﬁlac:ed “untenable restrictions” on the representation. Citing Cronic, the
Court held “neitﬁer the fee cap naor the asserted limitation on investigative fees,
individually, or collectively with the time constraints, implicates presumed
prejudice” hecause “trial caunsel subjected the prosecution’s case tc meaningful

adversarial testing, and, therefore, the doctrine of presumed prejudics is not

p.6
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applicable.” 950 A.2d at 313. See also: Commenwealin v. Mallory, 941 A.2d 688

(Pa. 2008),

As both a matter of fact and of law, | do not think it can be said that either
of the defendant's trial counsel failed {o test the prosecution’s case in a
meaningful manner. The defendant’s attorrneys subjected the Commonwealth's
witnesses to meaningful and effective cross-examination, presented evidence for
the defense, and presented both a comprehensive opening statement and a
clearty developed closing argument. This is simply not a case where trial
counsel's inability to review before triai. all of the discovery material produced can
be said -to have resulted in a “structural defect” that made the lack of a fair friai a
virtual certainty.

If Cronic does not apply o this case, then Strickland does As previously
noted, Strickland requires a showing of prejudice. And, as aiso previously noted,
trial counsel conceded, having reviewed the discovery material after the trial, he
could find noﬂwing that would have changed his trial stratégy if he had had the
benefit of_it befare trial. There was, in other words, no prejudice 1o the defendant
by denying defense counsel's motion for a confinuance.

Therefore, the post-sentence motion on that ground will be denied.

2]

p.7
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That it was error fo refuse to give to the jury the requested standard point
for charge addressing the failure of the victims o maks a prompt complaint as a
factor to be considered in assessing their credibility.

The defense requested | charge the jury that the failure of the victims in

this case to make a prompt complaint about the defendant’'s sexual assault could

be considéred In evaluating their credibility.

As the transcript of the charging conference reflects, | denied the request
because “in my view the research is such that in cases involving child sexual
_abuse delayed reporting is not unusual and, therefore is not an accurate indicia
of honesty and may be misleading.” *(N.T. June 21, 2012, p. 4).

- The defense offered no particular wording for my consideration and,

instead, relied on the Pennsylvania Standard Criminal Jury Instruction. It reads

as follows:

4.13A (Crim) Failure to Make Prampt Complzint in Certain Sexual
Offenses

1. Before you may find the defendant guilty of the crime charged in
this case, you must be convinced beyond a reascnable doubt that
the act charged did in fact cccur and that it occurred withowut fname
of victim{'s consent.

2. The evidence of [name of victim]'s [failure {o complain] [delay in
making a complaint) does not necessarily make [his] [her] testimony
unreliable, but may remove from it the assurance of reliability
accompanying the prompt complaint or outery that the victim of a
crime such as this would ordinatily be expected to make. Therefore,

4 My use of the ward ‘research” was not accurate. | did not conduct any ex parte
research in preparing the jury charge or conducting the trial. A more accurate
explanation wauld have been that my sxperience in handling child sexua! abuse cases in
avariety of contexts — including criminal prasecutions, child abuse and neglect

proceedings, Juvenile delinquency cases, and child custody litigation — has led me o that
conclusion. ‘

-~

p.8
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the [failure to complain] [delay in making a complaint] shouid be
considered in evaluating [his] [her] testimony and in deciding
whether the act occurred [at alf} [with or without [his] [her] consent].

3. You must not consider [name of victim]'s [failure to make] {delay
in making] a complaint as conclusive evidence that the act did not
occur or that it did occur but with [his] {her] consent. [name of
victim['s failure to complain [at all] [promptly] [and the nature of any
explanation for that failure] are factors bearing on the believability of

[his] [her] testimony and must be considered by you in light of all the
evidence in the case.

The Advisary Committee Note foilowing the instruction offers this

guidance:

The instructicn is not appropriate where a child or a person
otherwise incapabie, by mental infirmity, of promptly reporiing the
incident is the alleged victim. Commonwesaith v. Snoke, 580 A.2d
295 (Pa. 1990). See, generally, Commonwealth v. Bryson, 860 A.2d
1101 (Pa.Super. 2004). As the court said in Commonwealth v.
Thomas, 904 A.2d 984, 970-71 (Pa.Super. 2008):

The propriety of a prompt complaint instruction is determined on a
case-by-case basis pursuant to a subjective standard bdsed upon
the age and condition of the victim. For example, where the victim of
a sexual assault is a minor who “may not have appreciated the
offensive nature of the conduct, the lack of a prompt complaint
would not necessarily justify an inference of

fabrication.” Commonweatth v. Jones, 449 Pa. Super. 58, 66 n.2,
672 A.2d 1353, 1357 n.2 {1996). This is especially frue where the
parpetrator is one with authority or custodial control aver the

victim. Commonwealth v. Abies, 404 Pa. Super. 169, 183, 590 A.2d

334, 340 (19981), appeal denied, 528 Pa. 620, 597 A.2d 1150 {1991},

Similarly, if the victim suffers from a mental disability or diminished
capacity, a prompt complaint instruction may not be

appropriate. Commonwealth v. Bryson, 2004 PA Super 405, 860
A.2d 1101, 1104-1105 (Pa. Super. 2004).

Where an instruction is warranted, this language was approved

in Commonwealth v. Patosky, 856 A.2d 499, 506 (Pa.Super, 1995),
and Commonweaith v. Trippett, 932 A.2d 188, 200 (Pa.Super 2007).

The thrust of the defense attack on the credibility of the victims was that

their testimony was the product of a conspiracy among them to aiign their stories

into a common scenaric. And further, that the victims were motivated by the

p.g
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prospect of financial gain abetted by attorneys representing them in either filed or

anticipated civil 1itigation. This line of cross-examination was directed to almost

all of the victims and was. a major theme in defense counsel’s closing argument.
As the Supreme Court of Pennsylvania noted many years ago in

Commonwealth v. Young, 317 A.2d 258 (Pa. 1874), “(w)e have said over and

over again that one of the primary duties of a irial judgé is to so clarify the issues
that a jury may clearly understand the questions to ke resolved.” (citations
omitted) 317 A.2d at 261, n 7. In doing so, the "charge must be viewed as a

whole to assess if it adequately guided the jury in the performance of ifs fact-

finding duty.” Commonwealth v. Rodriquez, 495 A.2d 589 (Pa. Super. 1685).
“There is no right to have any particular form of instruction given; it is enough if

the instruction clearly and accurately explains the relevant law.” Commonweaith

v. Dozier, 439 A.2d 1185, 1188 (Pa. Super. 1982).

While | refused te give the prompt complaint instruction as requesied by
the defense, using basically the Standard Jury Instruction § did charge the jury

as follows:

“Now, as judges of the facts, you are also the judges of
credibility of the withesses and of their testimony. This means that
you must judge the fruthfulness and the accuracy of each wiiness’s
festimony and decide whether to believe all of it, part of it, or none
of it. So, how you may ask do you go about doing that? Well, there
are many factors that you may or should consider when judging
credibility and deciding whether or not io believe a witness's
testimony.

You might consider, for example, was the withess able to
see or hear or know the things about which he or she testified?

How well could the withess remember and describe the
things about which he or she testified?

Did the witness testify in a manner that was convincing ta
you?

p.1¢
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How did the witness look and act and speak while testifying?

Was the witness’s testimony uncertain, canfused, self-
contradictary, argumentative, evasive?

Has the witness ever been convicted of a crime involving
dishonesty?

What is the witness’s reputation for testifying — or for
truthfulness in the cormmmunity among those who know the witness?

How well does the testimony of the withess square with
ather evidence in the case, including the {estimony of othar

witnesses? Was it contradicted or supported by the other testimony
in evidence which you believe to be true?

p.11

Did the witness have any interest in the outcome of the case,

anything to gain or lose by the outcome of the case? Any bias, any
prejudice, any mactive that might affect his or her testimony?

If you believe that a witness testified falsely about an -
important issue, then you may keep that in mind in deciding
whether to believe the remainder of the wilness's testimeny.

_ A person who testifies falsely about one thing may have
testifled falsely about other things but that is not necessarily so but
that's among the factors that you can consider.

And, finally, after thinking about all the testimony and
considering some or all of the factors that | had mentioned to you,
you draw on your own experience, your own common sense, and
you aione, as the sole judges of the facts, shouid give the testimony
of each witness such cradibility as you think that it deserves.

(NT June 21, 2012, pp 15-17).

In the context of the case, and considering the defense’s line of cross-

examination and argument, | concluded the jury would be more appropriately

guided by the specific references of the standard credibility charge than it would

be by the more generalized guidance of the prompt complaint charge. The

charge as given instructs the jury to consider the specific credibility issues raised

by the defense: memory, seif-interest, motive, and bias. In addition, as

requested by the defense, | included a “false in one, false in all” instructicn,

The court’s charge should state with accuracy those principies which will

he genuinely helpful to the jury in deciding the particular cases submitted to them.

10
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The object is to assure the verdict is based on the evidence and law applicable to
the case at hand. That purpose is defeated if the jury is simply offered a pro
forma recitation of an arguably applicable peint for charge when the particular
instruction would not necessarily be helpful to the jury, and might actually be
misleading based on the facts of the case and the arguments of counsel.

The practical reality is that the standard prompt compiaint charge does not
take into account the complex and myriad factors that might cause a child victim
to delay in reporting an assauft, orin comprehénding the tong-term significance
of the assault, or even a child;s muotivation to protect the person who assaulted
them. No one who has had the slightest experience with child sexual abuse or
given a whit of thought to its dynamics couid conclude that failﬁre to make a
prompt compiaint, standing alone, is an accurate indicia of fabrication.

Therefere, the pos’c-séntence motion an that ground will be denied.

1}

That the jury was erronecusiy instructed regarding its consideration of the
defendant's character evidence.

The defense asserts the Court's instruction was erroneous and misleading
because, after instructing the jury that evidence of good character could by itself
raise a reascnable doubt of guilt, the Court then improparly instructed the jury it

should weigh all evidence in the case. Relying on Commonwealth v. Neely, 561

A2d 1 (Pa. 1989), the defense argues: “Put another way, the requirement that
the jury ‘weigh’ character festimony is totally inconsistent with Neely's mandate

that the jury may use such testimony, ‘in and of itself’ to acquit, for if the jury must

p.12
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weigh the character testimony it cannot then consider it 'in and of itself.”

(Defendant’s Brief on Post-Sentence Motions, p. 28). (Emphasis in original).

Upoh a review of the transcript of the charging conference, it appears the

only reference to the issue is as follows:

MR. ROMINGER: Mr. Amendcla had raised the idea that
defendant's character or reputation evidence alone would be
enough to raise a reasonable doubt and it didn't have to be waived (|
assume this to be “weighed”) with all other evidence in the case.

We would add that you propose good character made (! assume this
to be “may”} by itself raises (sic) a reasonable doubt and require a
verdict of not guilty in and of itself, and then you could weigh and

consider the svidence of other character but still reach a verdict on
character evidence alone.”

(M.T.June __, 2012, p.4)

follows:

Using Standard Criminal Jury Instructien 3.08, | charged the jury as

“Now, the defense has offered evidence tending to prove
that the defendant is of good character. I'm speaking of the defense
witnesses whao testified that the defendant has a good reputation in
the community for being law abiding, peaceable, nonvioient
individual. _

. The law recognizes that a person of good character is not
likely to commit a crime which is conirary o that person’s nature.
Evidence of gecod character may by itseif raise a reasonable doubt
of guilt and require a verdict of not guilty.

So you miust weigh and consider the evidence of goad
character aiong with the other evidence in the case and if on the
evidence you have a reasonable doubt of the defendant’s guiif, you
may find hirm not guilty. However, if on all the evidence you are not
satisfied beyond a reasonable doubt he is guilty, you should find -
that he is guilty, you should find him guilty. But in making that
determination, you may consider evidence of good character which
you believe te be true.

(N.T. June 21, 2012 p.22)

Having reviewed the charge as given, | can only conclude that the

Standard Instruction that | gave does precisely what the defense asked for, It

0.13
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instructs the jury that evidence of gocd character “may by itself’ raise a
reasonable doubt and “require” a verdict of not guilty. it then instructs the jury

that it mustweigh and consider all the other evidence, but it can, basically as Mr.
Rominger requested, ‘still reach a verdict on character evidence alone.”

i do not read Neely as broadly as does. the defense. The defense, as |
understand it, argues under Neely that a jury may acquit based on character
evidence without even considering any other evidence in the case. In other
words, character evidence — standing alone and without consideration of other
evidence — can merit an acquittal. 1t does not appear thét is what Neely holds.

Commonwealth v. Khamphouseane, 642 A.2d 480 (Pa. Super. 1994) has

expressly held i does not.
There, the Supericr Court noted:

in Caomrnonwealth v. Neefy, 522 Pa. 236, 561 A.2d 1 {1989}, the
Supreme Court held that a defendant is entitled o a jury charge
that evidence of good character may, in and of itself, create a
reasonable doubt. Appellant concedes that the language required
by Neely was empioyed by the trial caurt in the instant case.
However, he contends that by subsequently instructing the jury that
character evidence is to be weighed along with the other evidence
in the case, the trial court diluted the effect of the charge mandated
by Neely. Appeliant asserts that, pursuant fo Neely, character
evidence must by viewed apar from the other evidence and may

not be weighed by the jury against such other evidence. We
disagres. 642 A.2d at 496.

Instead, the court held the Suggested Standard Jury instruction,
essentially the same instruction { used, “fully and correctly apprised the jury of

the manner in which it could consider appellant's evidence of goad character.”

Id. at 496,
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Neely requires a frial judge to charge a jury on character evidence using |
Pennsylvania Suggested Standard Criminal Jury Instruction 3.06(3). Except for
changing the Neely court's approved language to substitute “that person's” for
“his,” | gave 3.08 exactly as Neely requires.

Neely does not address specifically how the jury should be instructed
regarding consideration of other evidence in the case. Neely does, however, ciie

Commonwealth v. Stoner, 108 A. 824, 625 (Pa. 1919) for the proposition that

“Good character is of importance in this: that it may, in itself, in spite of evidence

o the contrary, raise a reascnable doubt in the minds of the jury and so preduce

an acquittal.” (emphasis added). The opinion then quotes (without citation)
Justice James McDermott: “To offer evidence of an otherwise unblemished life s

not a plea of mercy. It is, in fact, 1o be weighed against any present allegation fo

the contrary....” (emphasis added).

It appears, then, that Neely halds that the jury may find a defendant not
guilty based on character evidence alone, but in doing so it may not cavalierly
disregard IaH of the other evidence in the case. The jury must consider all of the
evidence produced at triai to arrive at a just verdict, but having done so, a jury
may acquit based only on evidence of the defendant’s character.

| conclude that the Suggested Standard Jury Instruction, as given, is an

accurate sfatement of Pennsylvania law.

Therefore, the post-sentence motion on that ground will be denied.
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That the failure to give both the prompicomplaint instruction and the
phrasing of the character evidence instruction impaired the defendant’'s defense.

Because | do not believe either issue standing alone is meritorious, | must
also conclude they have no merit standing together.
Therefore, the post-senterice motion on that ground will be denied.
vV

That the prosecution, in closing argument, improperty commented on the
defendant’s failure to testify at trial.

The defense argues the prosecufor's statement during his closing
argument that the defendant “had wonderful opportunities to speak out and make
his case” was an improper adverse reference to the defendant’s failure to testify
at trial.

Specifically, the prdsec:utor’s statement in full was:

The defendant, he had wonderful opportunities 1o speak out
and make his case. He did it in public. He spoke with Bob Costas.
That's the other thing that happened to me for the first time, 1 had
been told I'm almost as good a questioner as Bob Costas, | think or
ciose.

Well, he had the chance fo talk to Bob Cosfas and make his
case. What were his answers? What was his explanations? You
would have ta ask him? Is that an answer? Why would somebody
say that to an interviewer, you wouid have to ask him? He didn't
say he knew why he did it. He just said he saw you do it. Mike
McQueary. The janitors. Well, you wauld have to ask them. That's
an answer?

Mr. Amendoia did | guess as good a job as possible
explaining — he offered that his client has a tendency to repeat
Questions after they're asked. | would think that the automatic
response when somecne asks you if you're, you know, a criminal, 3
pedophile, a child molester, or anything aiong those lines, your

15
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immediate response would be, you're crazy, no. What? Are you
nuis?

Instead of, are you sexually atiracted to young boys? lLet
me think about that for a second. Am | sexually atiracted to young
boys? | would say, no, or whatever it is. Bu{ that's Mr. Amendola’s
explanation that he automatically repeats questions. [ wouldn't
know. | only hear him on TV. Only heard him on TV. So that's his
explanation thers. He just enjoys young children.”

N.T. June 21, 2012, pp. 140-142.

The quoted part of the Cammonwealth’s closing was less than fwo pages
out of a nearly 60 page transcrigtion of the closing argument. While it does not
come through in the printed transcript, it was clear the prosecutor was at times
referring to the transcript of the Costas' interview that had been submifted into
evidence and was queting or paraghrasing from it.

At the end of the Commonweali's closing, counsal approached the bench
and defense counsel specifically objected to the part of the closing argument -
which defense counsel characterized as "commenting on the silence.” 1d. ai 157,
| ruled, Id. at 158, that the Commonwealth's arguments were fair reputtal and
noted “| {have) cautioned the jury again and again the defendant has no
obligation to testify or present any evidencs in his own defense. | will caution the
jury agan that the decision must be made on the evidence presented and we'll

proceed.” In my subsequent closing instructions to the jury | then sald to them

* _.that the defendant has no obligation at any time to present any evidence in his

own defense.” |d. at 160.

in Commonweaith v. Noel, 53 A.3d 848, 858 (Pa. Super. 2012), the

Superior Court recently summarized the law regarding the fair scope of a

prosecutor's closing argument;

16
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It is well settled that a prosecutor has considerable latitude
during closing arguments and his or her statements are fair if they
are supparted by the evidence or use inferences that can
reasonably be derived from the evidence. Commonwealth v.
Hoifley, 945 A.2d 241, 250 {Pa.Super.2008) (citation omitted).
“Further, prosecutorial misconduct does not take place unless the
‘unavoidable effect of the comments at issue was to prejudice the
jurors by forming in their minds a fixed hias and hostility toward the
defendant, thus impeding their ability to weigh the evidence
objectively and render a true verdict.' ” Id. {quoting Commonweafth
v. Paddy, 568 Pa. 47, 82-83, 800 A 2d 284, 316 (2002})). Morecver,
a prosecutor can fairly respond to attacks on a withess's
credibility, /d. (citation omifted). In reviewing a claim of improper
prosecutorial comments, our standard of review is whether the frial
court abused its discretion. Commonwealth v. Hall, 548 Pa. 268,
285, 701 A.2d 190, 198 (1997) (citation omitted). When cansidering
such a claim, our attention is focused on whether the defendant
was deprived of a fair trial, not a perfect one, because nct every
inappropriate remark by a prosecutor constitutes reversible
error. Commonwealth v. Lewis, 39 A.3d 341, 352
(Pa.Super.2012) (citation and quotation marks omitted). “A
prosecufor's statements to a jury do not occur in a vacuum, and wa
must view them in contexd.” /d. (citation omitted).

I do not believe the Commonwealth's closing argument franscended the

bounds prescribed by Noel. The prosecution was responding (o the defense

clasing argument regarding hew the defendant c_;onducted himself during the

Costas television interview. In addition, | had repeatedly instructed the jury during

the trial and befare closing arguments that the defendant had no abfigation to

testify and that their decision had {o be based on the evidence presented. After

the closing arguments, | insfructed the jury on that point again.

Viewed in context, the part of the Commonweaith's closing objected o by

the defense was fair argument, addressed to the arguments presented by the

defense closing, and was not presented in a way that, in my view, was either

17
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calculated to, or did, create in the jurors a fixed bias toward the defendant or an
inclination fo disregard the instructions of the Court.
Therefore, the post-sentence motion on that ground will be denied.
Vi |

That if was error io permit Ron Petrosky to testify regarding the hearsay
statements of James Calhoun.

The defense argues it was error to permit the introduction into evidence of
the hearsay staiements cf James Calhoun under the excited utterance exception

to the hearsay rule because the testimony was barred by the holding of

Commonweaith v Barnes, 456 A.2d 1037 (P.a‘ Super. 1983).

ggﬂl@ghoids that where the only"evidence that aﬁéﬁng event oécu rred
is the hearsay statement itseif, then the required foundation for the admission of
the hearsay statement under the excited utterance exc:eﬁtion has not been laid.
In other words, an excited ufterance, standing alone, cannot be used to nrove the
exciting event occurred. “Where there is no independent evidence that a startling
event occurred, an alleged excited utterance cannot be admifted as an exception
to the hearsay rule.” 456 A.2d at 1040,

The Commonwealth argues the excited ufterance is not the only evidence
that the exciting event occurred. in the Corﬁmonwealm’s view evidence of other
facts testified to by Petrogky and a second witness, Jay Witherite, support the
conclusion the exciting event did occur and laid the foundation for the

infraduction of Calhoun's hearsay statements.

18
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The Superior Court is respectfully directed to pp. 198-221 of the Notes of
Testimony of June 13, 2012 where the positions of the parties are extensively
argued and my ruling will be found.

While the law will benefit from an analysis of the issue by the Superior
Court, if my evidentiary ruling is determined fo be incorrect it will have no
practical bearing on the outcome of the case or the sentence imposed. Even if
the counts involving Victim 8 are set aside, the remaining evidence against the
defendant was so overwhelming it cannot be said that the introduction of the
hearsay statements as to this one victim was anything other than harmiess etror.
In addition, af seniencing | noted the sentences imposed on Counts 36 through
40 at No. 2422 wére specifically ordered to run concurrently “and if those
convictions {on Counts 36-40) should happen to be set aside on appeal, it will
make no difference to the sentence structure as a whole and will not require a
remand for resentencing.” (N.T. Oct. 8, 2012, p. 57).

Therefore, the post-sentence motion on that ground will be denied.

Vil

That it was error not to dismiss the charges filed against the defendant
because of lack of specificity.

~ Relying on Commonwealth v, Deviin, 333 A.2d 888 (Pa. 1875), the
defense argues “{(t)he Commonwealth failed to provide the Defendant with dates
of the commission of the aforementioned aileged offenses with reasonable

certainty and with sufficient particularity in order for the Defendant to adequately

19
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prepare his defense, thus vialating the notion of fundamental fairness embedded

in our legat process.” (Defendant’s brief, p. 41).

The Cammonwealth relies on Commonweaith v. Kohler, 814 A.2d 427

{(Pa. Super. 2006) and Commonwealth v. Brooks, 7 A.3d 852 (Pa. Super. 2010)

for the proposition it is afforded a greater latitude in establishing the specific
dates on which a crime occurred when the offense is a continuous course of
 conduct involving a child.
| On May 18, 2012 the Commoenwealth filed bath amended informations
and an amendéd bill of particulars.

The amended bill of particulars addresses the specifics regarding each
victim. Summarnizing, the bill states:

Victim 1: “Between June 2005 and September 2008 (*the oral sex
between June 2007 and September 2008) at the defendant's home,... the Hilton
Garden Inn,... Central Mountain Middle School... and elsewhere” when the
victim was between the ages of 11 and 15.

Victim 2: “On or about February 9, 2001, in the evening, at the Lasch
Foothall Building.”

Victim 3: “On various dates between July 1899 and December 2001 at
the Defendant’s home and in the Lasch Building” when the victitm was between

the ages of 12 through 14.

Victim 4: “In the first half of 2000 in the Lasch Building.” (anal sex). “In

excess of 25 times, on various dates between Ociober 1896 and December 2000

at Defendant’s home.. East Area Locker Building...Lasch Building...and
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elsewhere.” (oral sex). “On various dates in 1999...at Defendant’s home, East
Area Locker Buiiding and lasch Building...and elsewhere.” (anal penefration).
The victim was between the ages of 12 through 17.

Victim &: “In August of 2001....in the Lasch Building” when the victim was
12 or 13.

Victim 8: "COn May 3, 1988 betwesn 7 o'clock p.m. and 9 o'clock p.m. at
the lockerfshower room of the Lasch Building” when the victim was 11 years old.

Victim 7: “On various dates between Sep’temﬁer 1895 and December
1996...at Defendant’s home ard in the East Afea Locker Building” when the
victim was 9 to 11.

Victim 8: “Between the dates November 20 and November 27, 2000,
Thursday or Friday evening, on a weekend when the football feam had an away
foothall game...in the assistant coach’s locker room of the -L'asch Building” when
the victim is believed to have been between the ages of 11 and 132

Viétim 9: “On variocus dates between Juiy 2005 and December 2008 at

Defendant's hame. .. Hilton Garden Inn...and elsewhere™ when the victim was

between 12 through 15.

Vietim 10: “On various dates between September 1997 and July 1959 at
Defendant's home, the outdoor pool at University Park and in Defendant's car”

when the victim's age spanned 10 to 12.

® By Memorandum and Order dated June 21, 2012, | denled the defense motien to
dismiss counts 36 through 40 at Number 2422, The defense argued the evidence
produced at trial was inconsistent with the amended bill of particulars. | concluded that
any such inconsistency had neot been established on the record produced at iral.
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The Commonweaith further noted as to victims 1, 3,4, 5,7, 8, 9,and 10 -
that it was “unable to provide specific dates because there were numerous
offenses over the course of severa! years. The victim, a child at the time of the
crimes, is unable fo provide exact fimes and dates.”

The degree of specificity reqUired in the Commonwealth’s [nforméﬁon and
Bill of Particulars has been the subject of scme attention in previous stages of
the case. In my Memorandum and Ofder dated February 13, 2012, | addressed
the Commonwealth’s- objeciions to the defense request for a bill of particulars.
Subsequently in 2 Memorandum and Order dated March 13, 2012, | add ressed
the defense Application for a More Specific Bill of Particulars. And finally, as
noted, the Commonwealth fited an amended informa_tions and bill of particulars
on May 18, 2012.

As the cases citad in those memorandums make clear, Pennsylvania law
gives the Commonwealth considerable latitude in fixing the date and location of
sexual assaults against children, especially those aileged fo have occurred over
a period of months or vears. |

The specificity of the date and location implicates two concems: (1)
whether the alleged offense occurrad within the statute of limitations and; (2)
whether the defendant is sufficienily put on notice to enabie him to investigate
the facts to assert an alibi defense and attack the credibil'ity of the victims.

Commonwealth v. Deviin, infra. The defense has not pursued an argument that

any of the prosecutions are patred by the statute of limitations. The defendant, in

addition, has not praffered an alibi defense to any of the charges, even on the
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charges that alleged assauits which occurred in narrow time periods. Instead,
the defense has been grounded on an attack on the credibility of the victims —
and specifically on their motivation to falsify their testimony to further their civil
claims for monetary damages. That defense has not been impeded in any
material way by the Commonwealith's inability to specify with more precision the
dates of the assaults. |

As the Supreme Court noted in Devlin “we cannot enunciate the exact
degrée of specificity in the proof of the date of a crirﬁe which will be required or
the amount of latitude which will be acceptable. Certainly thé Commonwealth
need not always prove a single specific date of the crime. Any leeway
permissible would vary with the nature of the crime and the age and condition of
the victim, balanced against the rights of the accused,” (citations omitted). 333
A 2d at 892. In footnote 3 the Court references Judge Spaeth's dissent in the

Superior Courf's Devlin opinion. He cautioned “The sweeping language of

Commonwealth v, Levy, 146 Pa. Super. 654, 23 A.2d 97 (1941) should be
considered in the context of that case.” Instead, “no fixed rule shotlld be applied.
Rather, the fact that the victim'is emoticnally young and confused should be
weighed against the right of the defendant to know for what period of time he
may be called on to account for his behavior, The fact that the victim cannot set a
date for the crime should not necessarily be fatal to the C:ommonwea{th’s case,
thus making the assailant virtually immune from prosecution.” 310 A.2d at 313,
Applying the Deviin balancing test, under the facts of this case the balance

. lips in favor of the Commonwealtn. The lack of specificity of dates has not
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affected the defendant's ability to present an alibi defense becausa alibi has
never been an issue. The defense has never asserted on any of the counts that
the defendant was not present at the locations during the times the crimes are
alleged to have cccurred — even on the counts whare the time has been
identified Wiih considerable specificity — or that he did not spend considerabie
time at many lacations with ali of {he identified victims. The defendant has simply
argued the offenses did not happen. Likewise, the inability to attack the victims'
credibility has not impaired the defendant's ability to defend himself because the
credibility aftack has been directed toward the Qictims’ motives to testify falsely,
and that defense was clearly developed during trial.

Therefore, the post-sentence motion on that ground will be denied.

| WAIVER

Finally, the Commanwealth argués the issues raised in the defense post-
sentence motion regarding the Court's charge fo the jury have been waived
because the defense failed to take an exception aﬁér ihe charge Was given and

before the jury refired to deliberate as required by Pa. R. Crim. P. 647 and

Commonweatith v. Pressley, 887 A.2d 220 (2005). (Commonweaith brief, p. 5 et
sed.). |

 As the record of the charging conference demonstrates (N.T. June 21,
2013, p. 3 et seq.), | had prepared my charge in writing and delivered it to
counsel the day before the charging conference. My intention was to give
counsel an opportuhity to review the charge thoroughly and for therm to then offer

whatever additions, deletions or corrections they thought appropriate during the

24
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charging conference. This was to assure that | was aware of counsel’s
ohjections before | gave the charge, rather than waiting until the charge had been
conciuded and then have the exceptions argued at length at the bench with the
jury still in the box. In addition, éounsel agreed o a procedure in which | charged
the jury on the law befofe their closing arguments. This had the benefit of
permitting counsei to focus their arguments on the facts of the case without
having to be concemed that in referring to-the applicable law they might say
somaething inconsistent with my chérge if the charge were to be given after the

- closings.

Cansequently, | met with counse! to review the charge 1 had given them
ihe day before and to hear their objections. | held a full and comprehensive
argument in chambers and summarized my rulings on the record. (Id. at pp. 3-7).

| then gave the charge in the form | had presented it {o counsel the day
before, with the changes discussed in chambers. At the eﬁd of the charge
counsel approached the bench. This exchange occurred:

MR. ROMMINGER: Everything we did in chambers is preserved
for the record? : o

THE COURT: Yes, all exceptions previcusly made are preserved
on the record.
(Id. at p. 34).
it was clear io me at the time the defense was reférréng to any ruling | had
‘previously made in chambers as fully as if there had been an exception lodged at

the end of the charge. This procedure is certainly consistent with Rule 847, As

the Supreme Court noted in Pressley, requiring counsel to take an exception at
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the end of the charge "serves the salutary purpose of affording the court an
oppartunity to avoid or remediate potential error, thereby e!iminatin-g the need for
appellate review of an otherwise correctable issue.” 887 A.2d af 224. That is
precisely what happened here, | knew what the defense cbjections 1o the charge
were befare | gave it, | had ruled on them, and the defense preserved the record
at the concluslon of the charge by a reference to the praceedings in chambers.

| conclude, therefore, that the defense objections {o the court's charge

have not been waived.

Accardingly, | enter the following order:
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