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QUESTIONS PRESENTED
1.

An Archdiocesan official responsible for protecting children from pedophile

priests under his control instead reassigned such a priest, as part of a general scheme
of concealment, in a manner that put additional children at risk. Was the evidence
insufficient to prove endangering the welfare of children because defendant did not
have direct contact with children?
(Answered in the negative by the Superior Court).
2.

Assuming arguendo defendant could not endanger the welfare of children in

his individual capacity, but as part of a general scheme placed a known sexual
predator under his control in a position that promoted the risk of further sexual
assaults, was the evidence sufficient to convict him as an accomplice?
(Answered in the negative by the Superior Court).

1

ORDER IN QUESTION
The order in question is found in the published opinion ofthe Superior Court
at 2171 EDA 2012,

A.3d

(Pa. Super. 2013), vacating the judgment of

sentence for endangering the welfare of children and discharging the defendant.

2

STATEMENT OF THE CASE
Defendant was a high-ranking Archdiocesan official specifically responsible
for protecting children from pedophile priests. Instead he relocated them, as part of
a general scheme of concealment, in a manner that put additional children at risk of
being sexually molested.Here the relocated priest did molest another child,a 10-yearold altar boy. The Superior Court, in a published decision authored by President
Judge Bender, held that defendant did not endanger the welfare of children. In so
doing that Court applied a supposed holding from a prior case in which no such
holding exists, in order to posit a statutory "element" that is not mentioned or
discussed in that case or in the text ofthe statute, and which also does not exist; while
ignoring critical statutory language and precedent of this Court directly on point.
Review by this Court is warranted.
Monsignor William Lynn was Secretary of Clergy of the Archdiocese of
Philadelphia from June 15, 1992 through 2004. In his own words, his "most
important7 duty in this capacity was to investigate reports of sexual misconduct by
priests ofthe Archdiocese, including cases of sexual abuse of minors, and to protect
children from these priests (N.T. 5/16/12, 98; 5/17/12, 32; 5/23/12, 190-193; 199202; 219-220; 5/24/12, 56, 115). Lynn described himself as the "point man" in such
matters(N.T. 5/24/12,20-21). It was his role to collect and process information,make
recommendations, and participate in the decision process of how to deal with the
problem ofpriests within the Archdiocese who were sexual predators against children
(N.T. 5/23/12, 197-202, 219-220). Lynn even claimed that his personal efforts
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improved the manner in which the Archdiocese handled such issues(N.T. 5/24/12,
59-60).
The evidence told a very different story. Far from protecting children, Lynn
engaged in a pattern of concealment and facilitation of child sexual molestation by
priests. His misdirection ofthe public and aid to pedophile priests led directly to the
sexual abuse ofvictim D.G.by Father Edward Avery.1 Extensive evidence established
that Lynn's handling of Avery's case was no oversight, but was in accord with his
established practice for dealing with sexual predator priests.2 The pattern is
unfortunately a familiar one. E.g., Hutchison ex rel. Hutchison v. Luddy, 742 A.2d
1052, 1056(Pa.1999)(plurality)(reversing Superior Court grant ofjudgment n.o.v.
in a civil case based on"a longstanding practice[by the Altoona-Johnstown Diocese]
ofignoring pedophilic behavior by priests, e.g., by intentionally failing to investigate
reports of abuse; refraining from taking disciplinary action against priests known to
have abused children; allowing such priests to continue to participate, without
supervision, in activities involving children; and concealing from parents reports of
... misconduct"). While it was Lynn's chief duty to investigate and prevent priests
from sexually molesting children, his real objective was to conceal the misconduct

1 Lynn was to be tried together with Avery and Father James Brennan, but Avery
pleaded guilty to conspiracy to endanger the welfare of children and involuntary
deviate sexual intercourse before testimony began. Lynn was therefore tried together
with Brennan. The jury could not reach a decision in Brennan's case, however, and
the scheduled retrial in that matter currently remains pending.
2 N.T. 3/29/12, 22-25; 4/2/12, 263-266; 4/9/12, 4-7; 4/16/12, 210-213; 4/19/12,
247-249; 5/1/12, 232-234; 5/10/12, 199-202; 5/17/12, 101-104; 6/1/12, 44-47. This
evidence is examined in depth in the trial court opinion.
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and to avoid negative publicity, notwithstanding the resulting risk of harm to other
potential child victims.
Lynn did not merely disregard that risk, he invited it. Despite being responsible
for numerous cases of priests who molested children, in no instance did Lynn ever
contact the police. He mollified victims by falsely telling them that their allegations
were being seriously pursued, while within the system he did the opposite, acting as
protector and advocate for the predators notwithstanding his full knowledge of
compelling evidence of their guilt. Lynn ignored reports that these priests molested
other victims who had not come forward,and never attempted to contact victims who
had not already contacted the Archdiocese themselves.He routinely promised victims
that their assailants would be kept away from other children while doing nothing to
accomplish it. Lynn also invariably arranged for the prompt departure ofsuch priests
from their parishes so that they would no longer be visible to victims and their
families, consistently arranging for parishioners to be told that the sudden departure
was for "health" reasons. Lynn sent sexual predator priests for "treatmenr that was
ineffective and conducted solely for the sake of appearances. It was Lynn's practice
to disregard plans for follow-up supervision recommended by therapists, and to
arrange for known sexual predator priests to be reassigned to environments in which
they would frequently encounter, and sometimes work closely with, children. He
ordinarily kept the priest's new supervisor in the dark. In no instance did he take any
steps to require a relocated sexual predator to be kept separated from children.
Indeed,in instances in which other priests or nuns raised concerns about questionable
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conduct by such predators, Lynn expressed clear disapproval of, and on several
occasions retaliated against, the whistleblowers.
In September 1992 Lynn met with R.F., who as a minor had been a victim of
sexual abuse by Father Avery. At all times relevant,Lynn was aware ofthe following
information.
When R.F. had been in sixth grade he was an altar server at St. Philip Neri
parish and encountered Father Avery, who was "gregarious," "charismatic" and
"popular with the young people," and took the altar boys on trips to places such as
Wildwood, New Jersey, where Avery had a house. He provided the boys with beer
and would enter the loft area where they slept to "wrestle" with thern. On at least two
such occasions Avery's hand would"momentarily grab [R.F.'s] genitals." Avery was
transferred to a different parish but maintained contact with R.F.,inviting him to help
Avery with his practice of"discjockeyine at parties. On one occasion in 1978 Avery
took R.F., then age 15, to Smoky Joe's Cafe in West Philadelphia to assist him with
a party for college students. After the child was drunk on beer Avery took him to the
rectory and directed him to "sleep in the bed with me." Sleeping on his back, the boy
awoke to find the priest's "hand on top of my penis" over his underwear. Avery's
hand then begin to reach inside the underwear, at which point the child rolled away.
Because R.F. "hero-worshipped" Avery he "couldn't really accept what had
happened" at the time. After R.F. had turned 18, Avery invited him on a ski trip to
Killington Vermont with his (Avery's) brother. On this occasion the victim was
awakened by Avery massaging R.F.'s penis,leaving the victim "devastated,confused
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and angry." With considerable emotional difficulty R.F. contacted the Archdiocese
in 1992 because he knew Avery continued to be a "threat to other impressionable
young men," and he sought"assurance that Father Avery will not harm anyone else."
Lynn told R.F. that the victim was of highest priority to the Archdiocese (N.T.
3/26/12,259;4/25/12,(fi-25, 32-41).In a subsequent interview with Lynn,Avery first
denied the events described by R.F., then adrnitted it "could be they occurred under
the influence of alcohol(N.T. 3/26/12,270).
Lynn sent Avery to Saint John Vianney, a mental health treatment facility
operated by the Archdiocese (Lynn himself was on the board of directors for a
number of years), for evaluation and treatment. But in the referral Lynn did not
describe the sexual misconduct alleged by R.F., but vaguely alleged only that Avery
had been "drinkine and took a minor to a place "serving alcohol." Nevertheless,
Avery himself eventually acknowledged his "shame" to his therapist, and admitted
that the conduct R.F. reported "must have" happened. The therapist reported
"concerns about the existence of other victims," and the facility recommended that
as part of "continued outpatient treatment" Avery be placed in an assignment
"excluding adolescents"(3/27/12, 18, 42,48; 5/23/12, 204-205).
Despite these warnings Lynn did nothing to keep Avery separated from
adolescents or to protect children from him. To the contrary, Lynn — whose job
specifically included participating in the assignment process(N.T.5/23/12, 195-196)
— recommended that Avery be made associate pastor at Our Lady ofRansom,a parish
with a grade school. When Cardinal Anthony Bevilacqua declined that proposal,
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Lynn recommended assigning Avery to a chaplaincy at Nazareth Hospital. But
instead ofrequiring Avery to live in the hospital residence, Lynn decided he should
be allovved to live in a rectory at nearby St. Jerome's parish, another parish with a
grade school (N.T. 5/29/12, 10)).
Lynn wrote to St. Jerome pastor Joseph Graham, but in that letter said nothing
about Avery's sexual misconduct with children. In fact, the letter informed Graham
that Avery"had been asked to offer assistance in the parish." Father Graham naturally
complied with Lynn's letter and allowed Avery to "assist[ ] in the parish" — he
allowed Avery to say Masses at which children were altar servers, and to be with
children in the confessional, as Lynn knew he vvould (N.T. 5/29/12, 110-111).
Lynn did nothing about the therapist's "concerns about the existence ofother
victims" of Avery, and did nothing to enforce the recommendation that Avery be
excluded from contact with adolescents. Other priests at the rectory where Avery
lived thought he vvas there because of overwork(N.T. 4/23/12, 143). Lynn provided
no warning to parishioners at St. Jerome, where Avery lived, or to the hospital where
Avery was assigned to work. Avery's former parishioners were told that his departure
was "for his health."
Meanwhile, Avery disregarded work at both the hospital and at St. Jerome
parish in favor of constant disc jockeying at block parties, weddings, dances, and
other events. Avery was constantly seeking new bookings and at one point scheduled
three for a single weekend (N.T. 3/27/12, 75). This was a serious danger signal
because it was the same type of activity Avery had used to groom R.F., the victim
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who had contacted the Archdiocese and who had been interviewed by Lynn. To
Avery's hospital associates this partying seemed odd given their understanding that
he was being treated for overwork; but Lynn rebuffed complaints by Father Michael
Kerper, Avery's associate at Nazareth Hospital, telling him to convey his concerns
to Kerper s own immediate superior. Nevertheless,in response to a follow-up inquiry
from St. John Vianney, Lynn falsely claimed that Nazareth was "very pleased with
the work Father Avery is doing." In 1997 Lynn wrote a letter for the signature ofthe
Cardinal to the National Association of Catholic Chaplains that described Avery's
work at the hospital as "exemplary." To a secretary at Avery's former parish, Lynn
wrote that the Archdiocese had never received "anything but compliments" about him
(3/27/12, 45, 57-60, 65-82; 5/23/12, 50-51).
In the fall of 1998, ten-year-old D.G. was training to be an altar server at St.
Jerome, where Avery continued to live and say Mass. Within a few months D.G.
came to be sexually abused by another of the priests residing there, Father Charles
Englehardt. Early in 1999, Avery accosted the altar boy, saying he had heard of his
"sessions" with Englehardt and that "ours were going to begin soon." A week later,
after D.G. assisted at Mass,Avery told him to stay because their "sessions were going
to begin." Avery led the child to a storage room, put on music, and directed him in
a "striptease" while watching with an "eerie smile." After the child was naked Avery
also undressed and began to fondle him, telling him that "this is what God wants,"
and that it was time "to become a man." He masturbated the victim and also put his
penis in the boy's mouth, then ejaculated on the child's chest and neck. D.G. was
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afraid to tell anyone because he thought no one would believe his accusation against
a priest(N.T. 4/25/12, 101-136).
The Commonwealth charged Lynn with two counts ofcriminal conspiracy and
two counts of endangering the welfare of children. Following trial before the
Honorable Theresa Sarmina, the jury on June 22, 2012 found Lynn guilty of
endangering the welfare ofchildren with regard to victim D.G., and not guilty ofthe
remaining charges. On July 24, 2012,the court sentenced Lynn to three to six years
imprisonment. On April 12, 2013, the trial court filed a factually detailed and
comprehensive opinion addressing the 17 issues raised in Lynn's statement pursuant
to Pa.R.A.P. 1925.
On appeal to the Superior Court Lynn raised 10 separate issues, including a
claim that the evidence was insufficient because, according to him, his conduct did
not amount to "endangering the welfare ofchildren" under the Crimes Code. He was
charged and convicted under the pre-2007-amendment version of 18 Pa.C.S. § 4304,
stating in pertinent part:
A parent, guardian or other person supervising the welfare of a child
under 18 years of age commits a misdemeanor of the second degree if
he knowingly endangers the welfare of the child by violating a duty of
care, protection or support.3
Although the statute states that it applies to a "person supervising the welfare
ofchildren," Lynn argued that the evidence was insufficient because it failed to show
that he was a supervisor"ofchildren." The Superior Court agreed with this argument,

Under subsection(b)the offense is a third degree felony if there is "a course of
conduct of endangering the welfare of a child."
3
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relying on its own en banc decision in Commonwealth v. Hayle, 719 A.2d 763 (Pa.
Super. 1998)(en bane), which — according to the instant published decision — held
that "actual" supervision"ofchildren" is an "element" ofthe offense(Superior Court
opinion, *14-*15). The Commonwealth argued that this Court's decision in
Commonwealth v. Mack,359 A.2d 770,772(Pa. 1976),requires the statute to be read
"by reference to the common sense of the community and the broad protective
purposes for which [it was] enacted." The Superior Court, however, concluded that,
unlike Hayle, Mack "offers little guidance on "interpretation ofa specific elernent"
ofthe statute (Superior Court opinion, *15).
The Superior Court also held that the evidence was not sufficient to convict
Lynn as Avery's accomplice. Defendant argued that accomplice liability for
endangering the welfare ofa child is"redundant'and,somehow,a legal impossibility
(defendant's Superior Court brief, 34). The relevant part ofthe accomplice provision,
however, 18 Pa.C.S. § 306(c), states that a person is an accomplice of another in the
commission of an offense if "with the intent of promoting ... commission of the
offense, he . . . aids or agrees or attempts to aid such other person in planning or
committing it[.]" The Superior Court concluded that, notwithstanding Lynn's
decision to place at risk additional child victims, the evidence was insufficient to
prove that he intended the likely consequences of his actions. It concluded by
ordering that Lynn be discharged,"forthwith."
As shown below,President Judge Bender's published opinion departs from the
law governing statutory construction by inserting limiting words into the text ofthe
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statute, ignoring language in the statute that broadens its application, misstating the
content of supposedly controlling Superior Court precedent, and on the basis ofthat
Superior Court precedent disregarding a decision ofthis Court on point. With regard
to accomplice liability, the Superior Court decision misapplies the standard for
sufficiency ofthe evidence by misstating the elements ofthe crime and viewing the
facts in a light most favorable to the defendant.
Published error ofthis nature is always a serious matter, because it will govern
hovv all statutes are applied, in all future appeals, in trial courts, and at the level of
prosecutorial discretion: an erroneous standard ofstatutory construction may prevent
meritorious criminal charges even from being• filed. Such tainted precedent can also
wrongly negate an unpredictable number of sound criminal convictions. The impact
is exacerbated by the high degree ofnational public attention focused upon this case.
The issues here transcend the immediate interests of the parties. Child sexual abuse
is a crime in which victims and their families are reluctant to come forward. When,
as here,the offenders are educational, religious, or other kinds ofsocial leaders,they
often benefit from an institutional policy of concealment designed to protect the
institution and to exploit that reluctance. Reversal ofthe conviction in this case calls
into doubt the ability of the criminal justice system to hinder such institutional
wrongdoing.
The message sent by the Superior Court's published opinion in this high-profile
case is therefore a dismal one — victims of child sexual abuse at the hands of
pedophile priests who reluctantly come forward may do so in vain. This Court should
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not allow that message to stand unreviewed.
The Commonwealth respectfully requests allowance of appeal.

REASONS FOR GRANTING THE APPLICATION

I.

The Superior Court erred in holding that a church official
who systematically reassigned pedophile priests in a manner
that risked further sexual abuse of children did not
endanger the welfare of children.
Lynn handled Avery in the same manner as other child-sexual-predator priests

under his authority. Though it was his duty to protect children from them, he put the
reputation of the Archdiocese above the safety of potential victims and deliberately
subjected children to the risk ofbeing sexually molested.In the words ofthe Superior
Court opinion itself, "the Commonwealth provided ample evidence regarding
Appellant's pattem of intentionally mishandling other sexually abusive priests with
the intent to shelter both the priests and the larger church from disrepute," supporting
a reasonable inference that he did so with regard to Avery (Superior Court opinion,
*18). It was indisputable that Lynn endangered children.
Under the plain terms of 18 Pa.C.S. § 4304 it was equally indisputable that
Lynn was a "person supervising the welfare of children":
A parent, guardian or other person supervising the welfare of a child
under 18 years of age commits a misdemeanor of the second degree if
he knowingly endangers the welfare of the child by violating a duty of
care, protection or support.
Lynn himselfsaid that his"most importanr duty as Secretary for Clergy in the
Archdiocese was to protect children from sexual misconduct by pedophile priests
under his authority(N.T. 5/16/12,98; 5/17/12, 32; 5/23/12, 190-193; 199-202; 219220; 5/24/12, 20-21, 56, 115). To conclude that Lynn was a "person supervising the
welfare of children" is not a mere characterization or metaphor, but rather a concise
14

description of his job as he himself described it.
The Superior Court nevertheless held that Lynn committed no crime at all,
because he was not a "person supervising the welfare of children." The process by
which the Superior Court arrived at this result departed from the legal standard
governing statutory construction.
With regard to provisions of the Crimes Code, 18 Pa.C.S. § 105 states in
pertinent part:
The provisions of this title shall be construed according to the fair
import of their terms but when the language is susceptible of differing
constructions it shall be interpreted to further the general purposes stated
in this title and the special purposes ofthe particular provision involved.
The Crimes Code is subject to strict construction, but strict construction is
irrelevant unless the provision is ambiguous. Commonwealth v. Booth,766 A.2d 843,
846(Pa. 2001)("The need for strict construction does not require that the words of
a penal statute be given their narrowest possible meaning or that legislative intent be
disregarded ... nor does it override the more general principle that the words of a
statute must be construed according to their common and approved usage"). Here
there is no claim of ambiguity.
The Superior Court reasoned that defendant was not within the statutory term
person supervising the welfare of children" because he was not "supervising a
child." Citing its own en banc decision in Commonwealth v. Hayle,719 A.2d 763(Pa.
Super. 1998)(en banc), the Superior Court held that the words "person supervising
the welfare of a chile define "actual/direct supervision of a child" as an "element"
of the offense (Superior Court opinion, *14-*15). Since the evidence did not prove
15

this supposed "element" of"actual" or "direct" supervision of a child, the Superior
Court said, defendant could not have been guilty of endangering the welfare of
children, because it was Avery who molested the child victim, and defendant
supervised Avery, not the child.
This reasoning ignores the ordinary import ofthe statutory language. One who
acts in a capacity of protecting children and who supervises another who has contact
with those children, is a supervisor of the welfare of children. The statute does not
suggest modifiers such as "direct" or "actual" in its use ofthe word "supervising." As
even the Superior Court stated — although apparently without awareness of the
significance of saying so — it is sufficient that the person was "responsible for the
supervision" ofa child(Superior Court opinion, *16). Lynn was indeed "responsible
for the supervision" ofchildren.His conduct vvas no less"supervision" because it was
accomplished through a subordinate, from whom Lynn was specifically responsible
for protecting children against sexual molestation. "Supervision" as ordinarily
understood is routinely accomplished through subordinates. School principals, for
example, or managers of day care centers, supervise the welfare of children; their
supervision is no less "actual" if they do not personally encounter the children. Lynn
endangered the welfare of children, including victim D.G., by breaching his
undisputed duty to prevent priests under his supervision, such as Avery, from
sexually molesting them.
President Judge Bender's published opinion deciding otherwise depends not
on the plain language of the statute, but on the existence of a supposedly unmet
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statutory "elemenr of"actual" or "direct" supervision. The Superior Court derived
this supposed element by inserting a word that does not appear in the text of the
statute — "direct" — to modify the word "supervising."
Unmodified,the word "supervisine facially includes any kind ofsupervising,
including, as here, supervision through a subordinate. Aside from the fact that the
statute says exactly nothing that would exclude supervision that is not sufficiently
"actual," there is nothing about Lynn s supervision ofchildren's welfare that rendered
this supervision something other than "actual." Indeed,ifthe term "supervisine did
not include all forms of supervision there would be no need for the Superior Court
to supply a missing word such as "actual" or "direct" in order to limit"supervising."
But the word "actual" (or "direcr) simply is not there. There is no "elemenr of
"actual" supervision in the plain words of the statute.
Contrary to the Superior Court's reading, moreover,the actual and unmodified
text ofthe Crimes Code refers to a "person supervising the welfare ofa child," not a
"person supervising a child." In ordinary English grammar the verb in the phrase
"person supervising the welfare of a child" is "supervising," and the object of the
verb is "the welfare of a child," not"a child." That which is supervised is the welfare
of children. The Superior Court's construction ofthe statute, which requires "actual
supervision of children," renders the words "the welfare of' meaningless. They are
utterly without function or purpose if, as the Superior Court held, the phrase really
means "supervising a child." The General Assembly could easily have said
"supervising a chile but instead used the broader phrase "supervising the welfare of
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a child." By rendering the words "the welfare of meaningless, the Superior Court
effectively rewrote the statute, in violation of settled principles of statutory
construction. Triumph Hosiery Mills, Inc. v. Commonwealth,364 A.2d 919,921(Pa.
1976)("The Legislature cannot be deemed to intend that its language be superfluous
and without import"); 1 Pa.C.S. § 1921(a)(directing courts to interpret statute in a
way that gives effect to all its provisions); 1 Pa.C.S. § 1922(2) (requiring the
presumption that the legislature intends "the entire statute to be effective and
certain").
In insisting that "person supervising the welfare of a child" means "person
directly or actually supervising a child," the Superior Court concluded that the
purpose of the word "welfare" is merely to refer to "a child's overall well-being."
Thus, the explanation goes, the Superior Court was not treating "welfare" as
surplusage because it recognized that "welfare" is broader than mere freedom from
injury. But the question here is the use ofthe word "welfare" in a specific context, not
its general meaning. The statute imposes criminal liability on a "person supervising
the welfare of a child [who] knowingly endangers the welfare ofthe child." What is
significant in the "person supervising" iteration is that "the welfare of a child"
expands the scope of"person supervisine and broadly defines the actors to whom
the statute applies. It is in this context, the critical one,that the Superior Court treats
"the welfare of' as surplusage. If"person supervising the welfare of a child" were
really intended to mean "person supervising a child," the words "the welfare of'

18

would not only serve no purpose, but would be pointlessly confusing.'
That the words "supervising the welfare of a child" are broader than
"supervising a child" is consistent with the purpose — a mandatory factor in statutory
construction under 18 Pa.C.S. § 105 — of the provision. This Court explained in
Commonwealth v. Mack, 359 A.2d 770, 772 (Pa. 1976), that the endangering the
welfare of children statute is "basically protective in nature," and that such statutes
"are necessarily drawn broadly" because it is "impossible to enumerate every
particular type of adult conduct against which society wants its children protected."
For this reason, this Court ruled that the statute must be applied in each case in
accordance with "Nile common sense of the community, as well as the sense of
decency, propriety and the morality which most people entertain."
The endangering the welfare of children statute has been in force since the
Crimes Code became effective, June 6, 1973, yet in 40 years President Judge
Bender's published opinion is the first ever to detect a supposed "element" of"actual
supervisioe in this offense. The alleged precedent that the Superior Court cites as
supposedly finding and applying this supposed "element,"Hayle,did not apply it, did

In a footnote, the Superior Court asserts that under the Commonwealth's
argument, it supposedly is the term "supervisine in "person supervising the welfare
of a chile that would be "rendered superfluous" by giving effect to the words "the
welfare of (Superior Court opinion, *16 n.19). This contention is difficult to
understand. Giving"person supervising the welfare ofa chile its plain meaning does
not in any way diminish the meaning ofthe word "supervising," much less render it
"superfluous." Rather, giving all of the words of the provision their plain and
ordinary meaning broadens the meaning of"supervising." The real difficulty with
this plain-meaning construction, in the Superior Court's view, appears to be that it
conflicts with the narrow construction that the Superior Court prefers.
4
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not find it, and did not even mention it.
In Hayle the offender was a visiting "second or thire cousin of the victim's
family who left the other adults on the pretense of going to the bathroom, and
sexually molested one ofseveral children who were in a separate bedroom.In holding
that this evidence failed to prove endangering the welfare of children, the en banc
Court reasoned that Hayle was a mere visitor who had not been asked or expected to
supervise anyone. The opinion in Hayle says nothing about "actual" supervision —
the word "actual" does not even appear — much less does it deem "actual" supervising
a supposed "element" of the offense. The decision did not conclude that Hayle was
supervising too indirectly, but that he was not supervising anything at all. Hayle is
consistent only with the tautological conclusion that sexually molesting a child does
not make the assailant a person "supervising the welfare of a child."
That Hayle did not define a supposed element of direct supervision is
confirmed by the fact that, in 2002 — four years after Hayle was decided — in
Commonwealth v. Wallace, 817 A.2d 485 (Pa. Super. 2002), the Superior Court, in
an opinion authored by the Honorable John T. Bender,recited each ofthe individual
elements of endangering the welfare of children. But the supposed "direct
supervision" element supposedly found in Hayle was not there:
[T]o support a conviction under the EWOC statute,the Commonwealth
must establish each ofthe following elements:"(1)the accused is aware
of his/her duty to protect the child;(2) the accused is aware that the
child is in circumstances that could threaten the child's physical or
psychological welfare; and(3)the accused has either failed to act or has
taken action so lame or meager that such actions cannot reasonably be
expected to protect the child's welfare.
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Wallace, 817 A.2d at 490-491, citations and internal quotation marks omitted. If, as
the instant published Superior Court decision claims, the en banc decision in Hayle
defined a "direct supervisioe element of the offense, it is strange that no such
element is mentioned four years later when Wallace recited the elements of the
offense.
President Judge Bender's inaccurate representation ofHayle in this case is all
the more significant because it is presented as the justification for disregarding
precedent of this Court. In Mack this Court held that the statute is to be broadly
construed — guidance that should certainly have been followed by the Superior Court.
Instead, to justify its conclusion that Hayle controls but Mack does not,the Superior
Court states that Mack provides "only a general outline of the legislative purpose"
in the context of a claim of unconstitutionality for vagueness; whereas Hayle,
according to President Judge Bender's published opinion, "directly confronted the
legal issue" of "whether the accused must be a supervisor of a child," and found
"actual supervision of children to be an element of the offense" (Superior Court
opinion, *15).
But the Superior Court's description of Hayle is simply not true. As already
noted,Hayle never even referred to,let alone "directly confront,"that supposed issue,
nor did it in any way suggest that "actual supervision of children" is "an element of
the offense."
Moreover, the Superior Court's assertion that Mack "offers little guidance"
(id.) because it concerned a vagueness claim makes no sense. In deciding the
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vagueness claim this Court determined that it was the intent ofthe General Assembly
for the statute to be read broadly to effectuate its protective purpose. That legislative
intent does not somehow disappear when the issue is sufficiency. Indeed, under 1
Pa.C.S. § 1921, the very fact that Mack dealt with a vagueness claim invoked such
factors as the "occasion and necessity for the statute," the "mischiefto be remedied,"
and the "object to be attained," all of which militate in favor of broad construction in
order to protect children. Mack therefore is all the more significant, especially since
the Superior Court's analysis here depends on reading the statute narrowly. Contrary
to this Court s ruling,the Superior Court's constricted reading ignores broad statutory
language and applies limiting words not found in the text.
This opinion is therefore something truly remarkable. It expressly disregards
a decision of this Court concerning how the statute is to be read, Mack, in favor of
following an unreal construct of a case not on point, Hayle. It purports to follow a
supposed holding of Hayle that, in fact, does not even exist, derived from Hayle's
supposed "direct confront[ation] ofan issue that, in fact, was never even mentioned
in that case, in order to posit a statutory "element" that also was not mentioned or
discussed in that case. This supposed "elemenr likewise does not exist. It is not
found in the statute and was never before detected by any Pennsylvania court, even
though the statute has been in effect since 1973. According to the Superior Court the
occult presence of this "element" is predicated on an unreal construct of the statute
that depends on applying limiting words ("actual" or "direct") not found in the text
ofthe provision, while ignoring broadening language("the welfare or)that is in the
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provision. Based on all of these completely nonexistent factors, this published
decision concludes, as a matter of law, that a statute designed to flexibly apply to a
wide variety of conduct that endangers children, did not extend to defendant's
conduct that systematically endangered children.
It would be a daunting challenge to find a more comprehensive misapplication
of the law or a more complete departure from the plain language of the statute.
Defendant will likely argue that allowance of appeal is unwarranted because
the statute was subsequently amended to address his conduct. In January 2007 the
General Assembly amended § 4304 to add the words "or a person that employs or
supervises such a person" to the phrase "person supervising the welfare of a child,"
such that the critical language going forward is,"person supervising the welfare of
a child or a person that employs or supervises such a person."5 Because the 2007
amendment, which did not apply in this case, supposedly supplies what was missing
from the 1973 version of§ 4304, and would supposedly suffice to convict someone
who in the future acted as Lynn did here, the argument will go, the instant Superior
Court ruling can affect only a small and diminishing number ofcases and is beneath
this Court's attention.
Unfortunately, none ofthis is correct. This published decision ofthe Superior

5 The amendment followed the recommendation ofthe September 2005 report of
the first Investigating Grand Jury in this case that such language would afford greater
clarity(2005 Grand Jury report, 75). Since, as shown above,the ordinary meaning of
"supervising the welfare of a child" already encompassed such conduct, the
amendment reinforced the already-existing legislative intent. See Commonwealth v.
Corporan,613 A.2d 530, 531 (Pa. 1992)(noting revision of drug sentencing statute
to more clearly state what had already been manifest in the prior provision).
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Court concludes as a matter ofstatutory construction that § 4304 requires "actual" or
"direcr supervision of a child by the offender (Superior Court opinion, *14), even
though words such as "actual" or "direcr are not found in the text of the statute. It
makes no difference, then, that the words "actual" or "direct" also do not appear in
the text ofthe amended statute. Since under the Superior Court's analysis they were
implicit in the original version,the same must be true ofthe amended version.Indeed,
since at the time of the 2007 amendment the Superior Court had yet to reveal that
"direct" or "actual" supervision was a supposed "element" of the offense, the
legislature could not have intended to remove it.
It is therefore not merely possible, but certain, that anyone charged under the
amended statute will argue under this published Superior Court decision that"person
supervising the welfare of a child or a person that employs or supervises such a
person" must be read to mean "person directly and actually supervising the welfare
ofa child or a person that directly and actually employs or supervises such a person."
Under the Superior Court's erroneous construction even the amended statute
would not have applied to Lynn's conduct. Lynn obviously did not "employ"
pedophile priests, and it is by no means clear that his supervision of them, for the
purpose of preventing their sexually molesting children, would be considered
sufficiently "actual" or "direct" under the Superior Court's understanding of those
terms — terms that, in addition to being nonexistent, are entirely undefined. How to
distinguish mere "supervision" from "actual" and "direct" supervision remains
entirely unknown. Of course, under the broad reading required by Mack, Lynn's
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conduct was a crime under both versions ofthe statute; but this Superior Court ruling
rejects Mack as a case that affords "little guidance," and instead indicates that there
was no crime at all — in terms that would require the same outcome under either
version of the statute.
Thus, as long as this published Superior Court decision stands, the 2007
amendment cannot be relied on to protect children. The problem is not in the statute,
but in the Superior Court's wholesale departure from the rules of statutory
construction, in a manner that edits the statute to insulate Lynn and people like him
from criminal liability. It is a problem that will certainly continue unless this Court
intervenes.
This Court should grant allowance of appeal.
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IL

If, as the Superior Court held, it was legally impossible for
defendant to endanger the vvelfare of children in his
individual capacity,the evidence vvas sufficient to prove his
guilt as an accomplice.
Lynn was guilty as a principal. But even granting arguendo the Superior

Court's erroneous conclusion that he could not be guilty because he was not within
the class of persons defined by "person supervising the welfare of a child," he was
necessarily guilty as an accomplice.
It is sufficient for accomplice liability "if[the offender] acts with the intent of
promoting or facilitating the cornmission ofan offense and agrees, aids, or attempts
to aid" another in committing that offense. Commonwealth v. Spatz, 716 A.2d 580,
585 (Pa. 1998). This Court has held that "[t]he least degree of concert or collusion is
sufficient to sustain a finding of responsibility as an accomplice." Commonwealth v.
Coccioletti, 425 A.2d 387, 390(Pa. 1981). The necessary proof rnay be inferential
and circumstantial. Commonwealth v. Bachert,453 A.2d 931,935-936(Pa. 1982).No
agreement is required; "only aid is required." Comrnonwealth v. Graves, 463 A.2d
467,470(Pa. Super. 1983). It is not a defense to accomplice liability that the offender
is not hirnself within the class ofpersons who can cornmit the underlying offense. 18
Pa.C.S. § 306 states in pertinent part:
(e)Status of actor.--In any prosecution for an offense in which criminal
liability of the defendant is based upon the conduct of another person
pursuant to this section, it is no defense that the offense in question, as
defined, can be committed only by a particular class or classes of
persons, and the defendant, not belonging to such class or classes, is for
that reason legally incapable ofcommitting the offense in an individual
capacity.
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See United States v. Ruffin, 613 F.2d 408, 413(2d Cir. 1979)(a person who
operates from behind the scenes may be convicted even though he is not expressly
prohibited by the substantive statute from engaging in the acts made criminal").
According to the Superior Court's analysis here, the sole impediment to
defendant's guilt as a principal was that he supposedly could not commit the offense
in an individual capacity, because it supposedly applied only to "direct" supervisors
"of children." But for accomplice liability defendant did not need to be a supervisor
of any kind. Logic dictates that one not in the defined class who facilitates another
vvho is in that class, in fulfilling all remaining elements ofthe underlying offense, is
necessarily guilty as an accomplice. That is the case here. The "not ofthe class is no
defense" clause of 18 Pa.C.S. § 306, as well as the interplay between this clause and
the underlying offense ofendangering the welfare ofchildren, appears to be a matter
of first impression in this Court under the Crimes Code.'
It is important to note that the essence of the underlying offense is
endangering.It requires the offender to risk,not cause,harm. There is no requirement

6 See Commonwealth v. Weldon, 48 A.2d 98, 101 (Pa. Super.1946)(Under the
Penal Code, where principal's employment in a bank was an essential element ofthe
offense, Weldon could be convicted as an accessory even though not an employee);
United States v. Lester, 363 F.2d 68,72-73(6th Cir.1966)(private citizens properly
convicted as accomplices ofpolice officers acting under color ofstate law to deprive
third party of civil rights, even though officers were acquitted); State v. Hinds, 674
A.2d 161, 166 (N.J. 1996)(a private person may be an accomplice to official
misconduct");State v. Cordero,851 P.2d 855,859(Ariz. Ct. App. 1992)(passengers
not driving stolen car could be guilty offlight as accomplices); People v. Evans, 58
A.D.2d 919,396 N.Y.S.2d 727,728(N.Y.,1977)(female offender properly convicted
of rape as accomplice; "the fact that she is legally incapable of committing such an
offense in her individual capacity has no effecr).
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that a specific victim be placed in danger. See Commonwealth v. Lawton,414 A.2d
658,662(Pa. Super. 1979)(reckless endangerment "does not require any particular
person to be actually placed in danger, but deals with potential risks"). As explained
in Wallace,"the statute does not require the actual infliction of physical injury" or
require "that the child or children be in imminent threat of physical harm." What is
proscribed "is the awareness by the accused that his violation of his duty of care,
protection and support is practically certain to result in the endangerment." 817 A.2d
at 491-92(emphasis original, citation and internal quotation marks omitted).
Because there was no requirement that Avery intend actual harm to the victim
to violate § 4304,there likewise was no requirement that Lynn actually intend harm
to the victim to be guilty as an accomplice."For offenses where a principal actor need
not intend the result, it is also not necessary for the accomplice to do so."
Commonwealth v. Roebuck,32 A.3d 613,624(Pa. 2011).Indeed,under the "express
desige of the Model Penal Code on which the Pennsylvania accomplice liability
statute, 18 Pa.C.S. § 306, is based,"it certainly is possible for a state legislature to
employ complicity theory to establish legal accountability on the part of an
accomplice for foreseeable but unintended results caused by a principal." Id. at 617.
The evidence is therefore sufficient if it supports an inference that Lynn's
promoting or facilitating "violation of[a] duty of care" by Aveiy was "practically
certain to result in ... endangerment." Wallace, 817 A.2d at 492. Here there was
abundant evidence that defendant facilitated Avery's violation of a duty of care and
that this was practically certain to endanger the welfare of children. There was no
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burden on the Commonwealth to prove that Lynn specifically intended for Avery to
sexually molest a particular child victim.
Knowing that Avery should be in an assignment"excludine adolescents,Lynn
arranged for Avery to live in a parish with a grade school(N.T. 2/27/12, 18, 42,60;
4/25/12,99; 5/23/12,204-205).Lynn told the pastor that Avery should "assist[]in the
parish," and so Avery encountered children in the confessional and said Masses at
which children were altar servers,just as Lynn knew he would (N.T. 5/29/12, 110111). Having placed Avery at the head of his list of priests "guilty of sexual
misconduct with minors" (N.T. 3/27/12, 188-189; C-52A), and after being twice
notified that follow-up treatment for Avery recommended by the St. John Vianney
facility had never taken place, Lynn learned that Avery had resumed his practice of
disk-jockeying. This was the same conduct Avery had used to groom R.F., his
previous victim. Lynn was advised that Avery was ignoring his real work in favor of
this activity, at one point booking three such engagements on a single weekend, and
failing to work 25 out of31 Saturdays at Nazareth Hospital(N.T. 3/27/12,63-71,75;
4/23/12, 154-155). But Lynn responded by only providing more cover for Avery.
When Avery's supervisor Father Kerper reported these concerns, Lynn — who
remained responsible for protecting children from Avery — told him to take his
complaints elsewhere (N.T. 3/27/12, 76; C-69). Despite being extraordinarily well
aware of the dangerous implications of Avery's actions, Lynn merely told Avery to
be "more low-key" in the future. He recognized that Avery was "minimizing ... the
allegations against him," even while at the same time describing Avery to outsiders
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as "hard working" and "trustworthy"(Id., 85-92; C-78, C-80, C-83).
In nevertheless reaching the counterintuitive conclusion that the evidence was
not sufficient for accomplice liability, the Superior Court posited that, to prove the
required mental state, the Commonwealth had to prove that Lynn's concern for the
reputation of the Archdiocese or pedophile priests was "indistinguishable or
interchangeable" with his intent to facilitate the danger Avery posed to children
(Superior Court opinion, *18). In terms of sufficiency ofthe evidence this assertion
is incoherent. The Commonwealth had no such burden, and there is no discernable,
rational reason to supposed that it did. That the defendant sought to excuse his
criminal conduct in these terms is irrelevant. A criminal does not honestly announce
his criminal intent. It is almost always necessary "to look to the act itselfto glean the
intentions of the actor." Commonwealth v. Hall, 830 A.2d 537, 542(Pa. 2003).
This Court's admonition in Commonwealth v. Ratsamy,934 A.2d 1233, 1235
(Pa. 2007), in reversing a decision authored by then-Judge Bender, stated that
sufficiency does not"require a court to ask itself whether it believes that the evidence
at the trial established guilt beyond a reasonable doubr (original emphasis, citation
and internal quotation marks omitted). Here the Superior Court nevertheless relied on
a remarkably selective reading of the record in defendant's favor.
According to the Superior Court "[t]here was no evidence that Appellant had
any specific knowledge that Avery was planning or preparing to molest children at
St. Jerome's" (Superior Court opinion, *19). But as a matter of law, evidence of
"specific knowledge" of"planning or preparing" was unnecessary to prove Lynn's
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guilt as an accomplice, just as it was unnecessary to prove Avery's guilt as a
principal. Commonwealth v. Roebuck, 32 A.3d at 624 ("For offenses where a
principal actor need not intend the result, it is also not necessary for the accomplice
to do so"). As noted above, the evidence showed that defendant knew the risk, and
that he concealed, exacerbated,facilitated and promoted the danger posed by Avery.
That was sufficient to prove his guilt as an accomplice.
The Superior Court stated that "Avery was not even diagnosed with a mental
impairment that suggested he had a predisposition to commit sexual offenses"(Id.).
This borders on sophistry. Defendant had extensive experience with pedophiles
because it was his job to protect children from pedophile priests. He himself stated
that he had "seen where a person is not diagnosed as a pedophile and yet has engaged
in acts of pedophilie(N.T. 5/23/12,91,219). Thus, even though a psychologist had
opined that Father Nicholas Cudemo was not a pedophile, defendant designated him
a pedophile because he knew Cudemo was a threat to children (N.T. 5/3/12, 179;
5/24/12, 81). He likewise put Avery at the top of his list of priests who were "guilty
of sexual misconduct with minors"(N.T. 3/27/12, 188-189; C-52A). Defendant was
on the board of directors at the facility owned by the Archdiocese that attempted to
treat pedophile priests(N.T. 5/23/12, 204-205). He was quite literally an expert on
the subject. To suggest that he was unaware that Avery was dangerous to children
would be frivolous under any standard of review. For the Superior Court to so
conclude as a matter of the sufficiency of the evidence is incomprehensible.
The Superior Court stated that"there was no evidence that Avery had resumed
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drinking, or that Appellant knew of such behavior." But defendant certainly knew
Avery was ignoring his assigned work in favor of resuming his practice of diskjockeying with a vengeance, the same conduct he had used to groom his previous
victim(N.T. 3/27/12,63-71, 75; 4/23/12, 154-155). The Superior Court appeared to
have no awareness that the risk at issue was not whether Avery might drink, but
whether he might sexually abuse another child.
The Superior Court went on, asserting that "Avery was appointed to a
chaplaincy so as to limit his contact with children"(Id.). But defendant undermined
that plan, which would have allowed Avery to live at Nazareth Hospital, by
unnecessarily sending Avery to live in a parish with a grade school.
The Superior Court nevertheless claimed to be unable to find any "evidence
that Appellant explicitly or implicitly approved of Avery's supervision of minors at
St. Jerome's," when in fact, the evidence established that Lynn knew that his letter to
the pastor, telling him that Avery should provide "assistance," would result in Avery
contacting minors in confession and at Masses(N.T. 5/29/12, 110-111).
Remarkably,the Superior Court found that defendant actually "extinguish[ed]
the risk" posed by Avery because "the Commonwealth's own evidence" showed that
the pastor "was tole that Avery "was not to be around children." In support ofthis
argument the Court cites"N.T., 5/23/12, at 50." In fact,that page ofthe record states
that the pastor was told this 'by the Archdiocese." Further, that knowledge did
nothing to negate the effect of the letter defendant sent to the pastor indicating that
Avery could encounter children, or the fact that defendant knew the letter would lead
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to that result. Moreover, the very same page of the record establishes that: (a) the
pastor was not Avery's supervisor; (b) the pastor "knew nothing" about Avery's
aftercare therapy; and (c) contrary to theraputic recommendation, no system of
accountability had been put in place for Avery (N.T. 5/23/12, 50).
The Superior Court opinion concluded by stating that the evidence "was not
sufficient to support the notion that the natural and probable consequence of
Appellant's conduct was Avery's intentional act of molestation (which was the only
conduct that could have given rise to Averys EWOC violation)." But since the
offense was endangering the welfare of a child, the Superior Court's assertion that
an "intentional act of molestation" was the "only" conduct that could possibly
establish it is again incoherent, and indeed, indicates that the Court did not clearly
understand the offense in issue. As then-Judge Bender himself wrote in Wallace,the
offense ofendangering the welfare ofchildren(and thus, accomplice liability for the
same offense)"does not require the actual infliction ofphysical injury." 817 A.2d at
491 (emphasis original). This Court held in Commonwealth v. Roebuck, a case the
Superior Court opinion ignores,that where an actor need not intend a particular result
to be guilty as a principal, that intent is equally unnecessary to prove guilt as an
accomplice. While the severity of defendant's crime was certainly exacerbated when
Avery actually sexually molested another child, that event was only the inevitable
result of criminal conduct by defendant that was already sufficient to prove the
offense. The Superior Court's analysis thoroughly misunderstands and misapplies the
law.
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In Commonwealth v. Davidson, 938 A.2d 198, 209-210(Pa. 2007), this Court
explained that it is the policy ofthis Commonwealth to protect children from sexual
abuse, and that this is "a government objective of surpassing importance"(citations
omitted). Earlier, in Commonwealth v. Mack, this Court found a similar legislative
protective purpose controlling in the specific context of endangering the welfare of
children, as a matter ofthe law of statutory construction.
The policy ofthis State, as expressed by the General Assembly,and the above
rulings by this Court, might as well not exist under the instant, published Superior
Court decision.
In this case the defendant systematically put children in danger ofsexual abuse
by pedophiles and facilitated the risk to children posed by Avery — one ofthe many
men defendant was responsible for protecting childrenfrom. Yet the Superior Court
insulated defendant from criminal liability as a principal by inventing statutory
language that does not exist, ignoring language that does, applying a nonexistent
holding from a prior decision, and applying a nonexistent statutory element. As for
accomplice liability, the Superior Court systematically misapplied the standard of
review for sufficiency of the evidence. It again assumed the existence of statutory
elements that do not in fact exist, ignored facts indicative of guilt, and read the record
only for the purpose of finding inferences in the defendant's favor. It uttered this
serially erroneous legal analysis in a decision that was not only published, but one
that is the subject of national attention, in a matter of great importance as a matter of
public policy. This Court should grant allowance of appeal.
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CONCLUSION
For the foregoing reasons,the Commonwealth respectfully requests this Court
to grant allowance of appeal.

HUGH J. URNS,JR.
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Com. v. Lynn, --- A.3d ----(2013)
2013 PA Super 328
the endangering the welfare of children (EWOC) statute,
2013 WL 6834765
Superior Court of Pennsylvania.
COMMONWEALTH of Pennsylvania, Appellee
v.
William J. LYNN,Appellant.
No. 2171 EDA 2012.

I

Filed Dec. 26, 2013.

Synopsis
Background: Defendant, the secretary for clergy for
ecclesiastical archdiocese, was convicted in the Court of
Common Pleas, Philadelphia County, No. CP-51–CR0003530-2011, of endangering the welfare of children
(EWOC)based on his alleged conduct in placing a priest with
known history ofsexually abusing children in an environment
where there was a significant risk that he would reoffend.
Defendant appealed.

Holdings: The Superior Court,2171 EDA 2012,Bender,P.J.,
held that:
[1] pre-amendment EWOC statute requires proof that the
accused was a supervisor of an endangered child victim;
[2]evidence did not support finding that defendant supervised
child victim in his role as secretary for clergy; and
[3] evidence did not support conviction for EWOC as an
accomplice.

18 Pa.C.S. § 4304 (amended 2007) . I Appellant presents
ten questions for our review, generally falling into four
categories. First, Appellant challenges the sufficiency of the
evidence supporting his conviction by arguing, inter alia,
that his conduct was not within the reach of the EWOC
statute, either as a principal or an accomplice. Second, he
claims the trial court abused its discretion by improperly
admitting evidence of twenty-one instances of prior bad acts.
Third, Appellant asserts the trial court abused its discretion by
improperly charging the jury. Fourth, he claims the trial court
abused its discretion when it denied his motion for a mistrial
following prosecutorial misconduct that occurred during the
Commonwealth's closing argument. After careful review, we
reverse.

Factual Background
Appellant served as Secretary for Clergy ("Secretary")
for the Archdiocese of Philadelphia ("Archdiocese") from
June of 1992 until June of 2004. "During his tenure as
Secretary ..., in addition to solving disputes among priests,
and ensuring that parishes were filled with enough priests,
[Appellantrs responsibilities included handling clergy sexual
abuse issues." Trial Court Opinion (TCO), 4/12/13, at
3. In his capacity as Secretary, Appellant did not have
direct authority to transfer, remove, or even restrict the
nature of a priest's ministry.2 Such powers rested with the
Archbishop. Nevertheless, Appellant "was the sole 'funnel'
for information concerning clergy sex abuse, and it was his
office alone that could pass on vital information about priests
and their young victims up the chain ofcommand."TCO,at 4.

Reversed.

Appeal from the Judgment of Entered Sentence July 24,
2012,In the Court of Common Pleas ofPhiladelphia County,
Criminal Division at No(s): CP-51–CR-0003530-2011.
BEFORE: BENDER,
MUSMANNO,J.

P.J.,

DONOHUE,

J.,

and

Opinion
OPINION BY BENDER,P.J.
*1 Appellant, Monsignor William J. Lynn,appeals from the
judgment of sentence of 3-6 years incarceration, imposed
following his conviction under the pre-amended version of

Appellant was one of a limited number of church officials
with access to the Archdiocese's Secret Archives,a repository
of inforrnation regarding any major infraction committed
by a priest within the Archdiocese. In 1994, Appellant's
investigation into allegations concerning an active priest,
whom he found to have had engaged in serious past
misconduct as documented within the Secret Archives,
prompted Appellant "to conduct a comprehensive review of
the priests within the Archdiocese[.]" Id. at 5. Appellant
identified thirty-five priests who had previously been accused
of sexual misconduct against minors and classified them into
three categories: 1) 'pedophiles,' 2) priest 'guilty of sexual
conduct with minors,' and 3)priests subject to 'allegations of
sexual misconduct with minors with no conclusive evidence.'
Id

1,NesttawNexr(
1-') 2014 Thomson Reuters. No daim to original U.S. Government Works.
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Com. v. Lynn, --- A.3d ---- (21313)
2013 PA Super 328

The first name that appeared under the heading 'guilty of
sexual conduct with minors was that of Reverend Edward V,
Avery("Avely'). In March of 1992,R.F. wrote to Appellant's
predecessor, Monsignor Jagodzinski, regarding sexual abuse
he suffered at Avery's hands during the 1970s when R.F.
was an adolescent. In the letter, RT. complained that Avery's
abuse had "wreaked emotional havoc" on him as a youth,
and he wrote to Jagodzinski out of concern for others that
might be victimized. However,Jagodzinski was in the process
of ending his term as Secretary, and R.F. did not receive a
response until Appellant discovered the letter when he began
his term as Secretary a few months later. After reading R.F.'s
letter, Appellant arranged to meet with him in September of
1992.
*2 At that meeting, attended by R.F., Appellant, and
Reverend Joseph R. Cistone, R.F."divulged the details of his
relationship with Avery and how he was victimized."Id. at 7.
The trial court reported R.F.'s allegations as follows: 3
R.F. was one of the altar servers who helped Avery serve
Mass at St. Philip Ned.4 "[Avery] had a lot of charisma.
He was very popular with the young people; did a lot
of things for the young people in the parish." R.F.'s
relationship with Avery blossomed away from church.
Avery gave R.F. his first beer at age 12. Avery took R.F.
and other boys frorn their parish to his home in North
Wildwood, NJ, where he provided alcohol. "There was
generally beer there. And it was for anyone to consume."
There were between eight and ten beds in Avery's loft,
where all of the boys would sleep. Avery would come up to
that area and wrestle with them. According to [Appellantrs
notes of that meeting, R.F. told him that during these
encounters Avery's hand "slipped to[R.F.'s] crotch, at least
on two or thrce occasions."
This pattern of inviting R.F. to participate in seeminglyinnocuous activities, and then groping him when
vulnerable, escalated when R.F. was 15 years old. Even
after Avery was transferred from St. Philip Neri, he
maintained a connection with R.F. through the phone and
by inviting him to help disc jockey parties. In 1978, after
assisting at a number of events at which Avery taught R.F.
how to use the disc jockey equipment, Avery took R .F. to
Smokey Joe's Cafe in West Philadelphia to help disc jockey
a party for college students. Avery allowed the then 15–
year–old to drink; after a few hours R.F. became ill and
went to the bathroom where he vomited before passing out

in a back hallway. Avery took R .F. back to the rectory,
where he encouraged the boy to sleep in his bed. When R.F.
awoke several hours later, Avery's hands were inside his
shorts.
In June 19811 when R.F. was 18, Avery again lured him
to participate in what appeared to be an ordinary activity:
Avery invited R.F. on a ski trip to Killington, Vermont.
Avery, his brother and R.F. shared a hotel room. In the
night, Avery joined R.F. in bed, and again molested the
boy after he had gone to sleep. On this occasion, Avery
massaged R.F.'s penis until he became erect and ejaculated.
Id. at 7-8 (internal citations to the record omitted). After
the September, 1992 meeting, R.F. sought assurances from
Appellant that Avery would not be permitted to hann
anyone else. Appellant reassured R.F., telling him that "the
Archdiocese's 'order of priorities is the victim, the victim's
family, the Church, and the priest himself.'"Id. at 8.
A week later, Appellant met with Avery. At that meeting:
Avery denied R.F.'s account and expressed "shock" when
[Appellant] told him that R.F. was going to counseling
for this issue, [howeverd Avery confirmed many of the
details of R.F.'s story. Avery admitted that he took kids
to his Shore house and "would rough-house with them
in the loft ... [J" He admitted to sharing a bed with
R.F. while on a ski trip to Vermont, but stated that if
he touched R.F. in the night it was "accidentar due to
"tossing and turnine because he had "gotten sick on
some red sauce from dinner." Finally, Avery admitted
that the night R.F. got drunk at Smokey Joe's Cafe, he
took the boy back to the rectory, but did "not remember
much about the events afterward, since he had so much to
drink himself" He admitted it "could be" that something
happened while he was under the influence of alcohol that
he might not remember. "[Appellant] asked if he thought.
these things could have happened and Avery responded: I
don't know."[Appellant] spoke with Avery on the phone
about these allegations again two days later; the notes
from that phone interview do not include a denial. Instead,
Averys retort to the allegations was,"[R.F.] has a selective
memory."
*3 Id. at 8-9.
Following R.F:s allegations and Averys tepid denials,
Appellant "recornmended that Avery be sent to an
Archdiocese-affiliated mental health facility, St. John
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Vianney 5, for a four-day outpatient evaluation, starting on
November 30, 1992." Id. at 9.
As part of the evaluation process, Sandra O'Hara, M.S.,the
Program Director at St. John Vianney, asked [Appellant]
to complete a referral form with "detailed background
on issues important for our consideration in assessing
Father Avery." Despite Ms. O'Hara's request for details,
[Appellant] did not include any information whatsoever
about Avery touching R.F. while wrestling, placing his
hands inside R.F.'s shorts in the rectory after disc
jockeying at Smokey Joe's Cafe, or massaging R.F.'s
penis until he ejaculated during their trip to Vermont.
Instead, the defendant answered the question, "What
specific behaviors/problems have you observed that cause
you concernr by writing, "When asked about these
allegations, Fr. did admit to taking the minor into a place
serving alcohol while he was disc jockey." [Appellant]
also failed to mention that Avery admitted that it
"could be that something happened, and that he had
reportedly been under the influence of alcohol. Though
[Appellant] provided St. John Vianney with an incomplete,
misleading referral,6 the facility still recommended
inpatient hospitalization. Cardinal Bevilacqua accepted
that recommendation. Roughly six months after Avery
was admitted to St. John Vianney Hospital, his primary
therapist, Wayne Pellegrini, Ph.D., reported to [Appellant]
that Avery "acknowledged that the incident [with R.F.]
must have happened...." In addition, Dr. Pellegrini added,
"there remains [sic] concerns about the existence of other
victims." Dr. Pellegrini strongly recommended continued
treatment in order to prevent future abuse: "Finally,
Father Ed is at a point in treatment with his shame
that necessitates continued inpatient treatment to prevent
further acting out." On September 28, 1993, [Appellant]
received the final pieces of information regarding Avery's
sexual misconduct, treatment and plan for the future prior
to his release from St. John Vianney on October 22,
1993. Dr. Pellegrini stated that Avery was not officially
diagnosed with a "sexual disorder because of"a number
of reasons." The two reasons given were: "there is only
one report of abuse" and "Father Ed had been drinking
during those incidents, both by his and the victim's report."
Though Dr. Pellegrini's team did not diagnose Avery with
a sexual disorder, they still recommended that he receive
continued outpatient treatment and that he receive an
assignment where he would be separate from children:

The treatment team's recommendations for Father Ed
post discharge from the Villa include: One, continued
outpatient treatment. Two, an aftercare integration
team, ministry supervision. Three, a ministry excluding
adolescents and with a population other than vulnerable
minorities with whom Father Ed tends to overidentify
[sic] with. Four, attendance at a 12–step [Alcoholics
Anonymous] meeting for priests.
*4 Id. at 10-11.
Appellant's first recommendation for Averys reassignment
within the Archdiocese did not conform to Dr. Pellegrini's
advice; Appellant suggested that Avery be placed as an
associate pastor at Our Lady of Ransom, a parish with a
grade school. Appellant justified the placement in a letter
to Monsignor Molloy 7 ("Molloy") based upon the fact
that Avery had not been diagnosed as a pedophile, and
because the priest at that parish had agreed to "work with
a priest who requires some supervision." N.T., 3/27/12,
at 51. Nevertheless, Cardinal Bevilacqua, the Archbishop,
rejected Appellant's recommendation, and instead suggested
that Appellant find a chaplaincy for Avery. Appellant obliged,
and soon found an opening for Avery as a chaplain at
Nazareth Hospital.
Although chaplains were able to reside at Nazareth Hospital,
Appellant successfully petitioned the Cardinal to permit
Avery to live in a rectory at St. Jeromes Church pursuant to
Averys request. In a letter dated December,2, 1993,Cardinal
Bevilacqua appointed Avery to the chaplaincy at Nazareth
Hospital and residency at St. Jerome's, effective December
13, 1993. Father Joseph Graham ("Graham"), St. Jerome's
pastor, was the only church official at St. Jerome's alerted
regarding Averys abuse of R.F. Graham was told by the
Archdiocese that Avery "was not to be around children and
was to live in the parish, be around other priests, and minister
to the local hospital." N.T., 5/23/12, at 50. On February 18,
1994, Appellant placed Avery's name on the list of priests
'guilty of sexual conduct with minors,' demonstrating his
belief that R.F.'s accusations against Avery were truthful.
TCO,at 13; N.T., 3/27/12, at 15.
In the first year following Averys discharge from St. John
Vianney, Avery saw a psychologist from that institution on
a weekly basis. That psychologist notified Appellant on at
least two occasions that Avery's aftercare integration team
was slow to organize and that, afterwards, the group only
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met with Avery sporadically. 8 Then, in late November
of 1994, Father Graham contacted Appellant and notified
him that Avery had been working as a disc jockey at
weddings. Around the same time, Appellant was notified
by another chaplain at Nazareth Hospital, Father Kerper,
that Avery "keeps accepting many outside commitments,
especially on weekends. These commitments usually entail
weddings or events where he is the disc jockey." N.T.,
3/27/12, at 67. Those commitments had caused some discord
with the hospital and with his fellow chaplains, the latter
being repeatedly asked by Avery to cover his weekend shifts.
In a follow up letter, Father Kerper also indicated that Avery
was scheduled to perform as a disc jockey at a dance at St.
Jeromes in December of 1994.9
In December of 1994,Avery met with his aftercare integration
team (consisting of Appellant, Graham, and another priest)
and his outpatient care providers from St. John Vianney.
At that meeting, Avery was told by Appellant that he was
committing too much time to his disc jockey activities.
Appellant told Avery that Avery "must make a success of[the
chaplaincy] assignment because he will never be assigned to
parish work."Id. at 69. Appellant's notes ofthe meeting went
on to state:
*5 Even though this had been said to him before, it seems
as if this was the first time he was really ready and able to
hear it. This did upset him. I also reminded him he should
not have been doing the work as a disc jockey, that he
should be concentrating on his work as Chaplain and his
own recovery. This, too, seemed to be the first time he
could hear what was said.
We agreed he would work out therapy sessions with his
therapist. He will continue to see his therapist and follow
his aftercare plan. This was an upsetting session for him,
but it seems as if he is just beginning to realize all the
ramifications of past actions.
N.T., 3/27/12, at 69-70 (Commonwealth's Exhibit C-59
read into the record).
On February 22, 1995, Appellant received a letter from
Avery's psychologist notifying him that she had agreed to
decrease the frequency of Avery's sessions at Avery's request.
She wrote that ``this treatment approach for Father Avery
continues to be positive and I anticipate he will continue to
progress toward the goals we have discussed[,]" but noted
that "[i]f he appears to be having difficulty complying
with his treatment regimen under the revised schedule, "the

frequency of his sessions will increase according to need."
Commonwealth's Exhibit C-60. Father Kerper repeatedly
raised concerns about Avery's shirking of his duties as
chaplain at Nazareth Hospital until September 27, 1995. At
that time, however, Appellant "instructed Father Kerper to
convey his concerns about Avery to his supervisor at Nazareth
Hospital, not to the Secretary for Clergy." TCO, at 15.
From the time R.F.'s accusations first came to light in 1992
until 1996, R.F. repeatedly wrote to Appellant to inquire
about how the Archdiocese was dealing with Avery. For
instance, on September 17, 1996, R.F. e-mailed Appellant
and therein stated,"Pm not asking for details[,] what I want
to know is[,] is he rehabilitated or in a situation where he
can't harm others. Will the diocese vouch for the safety of
its children. For my peace of mind I need to know." TCO,
at 15 (quoting Commonwealth's Exhibit C-75). There was
no evidence that Appellant ever responded to R.F.'s email.
Detective Joseph Walsh, an investigator who "culled and
compiled records of the Archdiocesekr testified that as of
September of 2002, "there were no documents suggesting
that the defendant followed up on R.F.'s concern for other
victims?' TCO,at 16.
In 1997, Appellant made efforts "to help advance [Averys]
career." Id. Avery wrote the Cardinal to ask for a letter
of recommendation in order to pursue a doctoral degree
from the Lutheran Theological Seminary of Philadelphia.
The letter was passed on to Appellant by the Cardinal's
representative with instructions to handle the matter as the
Cardinal's delegate. The trial court described the content of
that letter and Appellant's follow-up with Avery as follows:
[Appellant] authored a letter describing Avery as a
"very sincere, hard Hworking priest. He is honest and
trustworthy. He is a man who is in touch with his
spiritual life and this becomes evident in his work and
service." A few weeks later, [Appellant] followed up
with Avery about the letter of recommendation. Even
though [Appellant]portrayed Avery as"trustworthy" to the
Lutheran Theological Seminary, he told the priest that "in
the future he should play things low-key," and that he had
to be "more low-key than he has been recently."
*6 TCO,at 16 (internal citations omitted).
Avery remained in outpatient treatment with St. John Vianney
therapists until 1998, and had regularly attended Alcoholics
Anonymous meetings for the first two years after his
discharge in 1993. Nevertheless, after meeting with Avery in
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April of 1998, Appellant expressed concerns about Avery's
rehabilitation. In a note placed in Avery's Secret Archive
file, Appellant wrote that Avery was "minimiz[ing] his
experience ... and the allegations against him." TCO, at 17
(quoting Commonwealth's Exhibit C83). During the April,
1998 meeting, Appellant told Avery that he would not
recommend him for a position in another diocese because
such a recommendation would require Appellant to certify
that the priest seeking the transfer "has not had allegations
against him." Id.
In the fall of 1998, D.G., a ten-year-old boy just beginning
the fifth grade, commenced training to serve as an altar boy
at St. Jerome's. D.G. was also a student at St. Jerome's grade
school. He advanced quickly in his training and, by the end of
his first semester that year, he was a "fullfledged altar boy."
TCO, at 17. D.G. began assisting the priests of St. Jerome
with Mass both on weekends and before school on weekdays.
He received a schedule from the parish on which he and the
other altar boys were given their Mass assignments up to a
month in advance.
D.G. recalled serving Mass with four priests: Graham,
Avery,10 Englehardt,and McBride. At some point during the
winter of 1998 to 1999, Englehardt began sexually abusing
D.G. after Masses. 11 Englehardt referred to these events as
"sessions." In early 1999, D.G. encountered Avery inside the
church after school on a Friday. Avery pulled D.G. aside and
told him that he heard about D.G.'s "sessions" with Father
Englehardt, and that "ours were going to begin soon." N.T.,
4/25/12, at 126. A week later, D.G. was serving weekend
Mass with Avery when Avery told him to stay after the service
because their "sessions" were going to begin.
As Mass ended that day and the parishioners cleared out,
D.G. and another altar boy began cleaning up. Eventually the
other altar boy left, leaving D.G. alone with Avery. 12 Avery
took D.G. into the sacristy, 13 turned music on, and ordered
D.G. to striptease for him. Avery then fondled D.G.'s penis
and performed oral.sex on him. Avery also penetrated D.G.'s
anus with his finger. He then ordered D.G. to perform oral
sex on him. Eventually, Avery ejaculated on the boy's neck
and chest. D.G. recalled that Avery told him "[t]hat I'm doing
good. God loves me. This is what God wants, and ifs time for
me to become a man." N.T.,4/25/12, at 132. Two weeks later,
after D.G.served Saturday Mass with Avery, Avery subjected
D .G. to another "session." D.G. was sexually abused in a
similar fashion as the previous occasion, with the additional

indignity of having Avery lick his anus. Afterward, Avery
told D.G. that he did a good job, God loved him, and that
Avery would be seeing him again soon. Id. at 140.
*7 Avery did not abuse D.G. after the second incident, as
D.G. found ways to avoid Avery by switching his scheduled
Masses with other altar boys. Nevertheless, the effect of the
sexual abuse committed by Avery was devastating."Leading
up to his sixth grade year, D.G. had become withdrawn and
began using drugs. Alcohol and marijuana [abuse] gave way
to [abuse] of Percocet[ ], Oxycontin, and Xanax, until D.G.
developed a full blown heroin addiction." TCO,at 18. Averys
abuse of D.G. was not reported to the Archdiocese until
January 30,2009, by which time the Appellant was no longer
Secretary for Clergy. Appellant left that position to become
the pastor at St. Joseph's Parish on June 28, 2004.
Two years after Avery's abuse of D.G. concluded, the child
sex abuse scandal in the Archdiocese of Boston erupted,
causing leaders in the Catholic Church to reexamine the
manner in which they dealt with priests accused of sexually
abusing minors. Consequently,
leaders of the Catholic Church met in Dallas in June
2002 and produced the "Dallas Charter," which set forth
requirements that the Diocese[s] around the nation had
to follow when it came to child sex abuse. The "Dallas
Charter is a document in which the bishops of the United
States "pled [sic] to the Catholics of the United States that
they would offer proper care, spiritual, psychological care,
to victims of sexual abuse by the clergy and offer prompt
and proper investigation of accusations and dealings with
those accused." As part of that promise, the Charter
required each Diocese to establish a Review Board to
evaluate and act upon allegations of clergy sex abuse.
Additionally, the Charter eliminated the possibility of
restricting a priest's ministry. While the scandal in Boston
and the Dallas Charter were visible turning points in the
Church's public stance on allegations ofsexual misconduct,
canonical law had always prohibited clergy sex abuse. For
example, "No. 8 of the Essential Norms," which was in
place long before 2002, stated:
When even a single act of sexual abuse by a priest or
deacon is admitted or is established after an appropriate
process in accord with canon law, the offending priest or
deacon will be removed permanently from ecclesiastical
ministry, not excluding dismissal from the clerical state,
if the case so warrants.
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and Brennan were scheduled to be tried alongside Appellant
as co-defendants. However, Avery pled guilty to involuntary

TCO,at 18-19.
On June 20, 2002, R.F.'s brother contacted Appellant and
revealed that he had also been sexually abused by Avery when
he was 14 or 15 years old. He also told Appellant that Avery
had been seen recently disc jockeying local parties. On June
3, 2003, Appellant initiated an investigation, under the new
regimen instituted by the Dallas Charter, into the accusations
made against Avery "on or about September 28, 1992, which
resurfaced on or around June 19,2002." N.T., 3/27/12, at 101
(Commonwealth's Exhibit C94). On September 27, 2003,
the Archdiocesan Review Board found that Avery was "in
violation of the Essential Norms defining sexual abuse
of a minor," and concluded that he should be removed
from active ministry as well as from the rectory living
situation,"or any other living situation in which he would
have unrestrained access to children now or in the future."
On December 5, 2003, Cardinal Justin Rigali [Cardinal
Bevilacqua's successor] signed a decree excluding Avery
from ministry, prohibiting him from residing in "any
ecclesiastical residence without the permission of the
Archbishor and from celebrating or concelebrating public
Mass or administering the sacraments.
*8 On June 20, 2005, Cardinal Rigali requested thet
Avery be laicized. On August 13,2005, Avery wrote to the
Vatican, requesting laicization. 14 On January 20, 2006,
Pope Benedict XVI granted Avery dispensation from all
priestly obligations.
TCO,at 19-20.
At trial, the Commonwealth also introduced copious evidence
of prior bad acts concerning Appellant's handling of
twenty other priests accused of molesting minors and
similar transgressions. TCO, at 20-132. That evidence
was offered to aid the jury in understanding Appellant's
"intent, knowledge, motivation and absence of mistake when
handling Avery's case[.]" TCO,at 20.

Procedural History 18
This case was initiated by a criminal complaint charging
Appellant with two counts each of EWOC, 18 Pa.C.S. §
4304, and conspiracy to commit EWOC, 18 Pa.C.S. § 903,
relating to his supervision of Avery and another priest,
Reverend James Brennan ("Brennan"). Initially, both Avery

deviate sexual intercourse 16 and conspiracy to commit
EWOC on March 22, 2012, after the jury had been selected
but before the Commonwealth began presenting its case.
Brennan remained as Appellant's co-defendant until the case
concluded.
Appellant's and Brennan's jury trial commenced on March
26, 2012. The Commonwealth rested its case on May 17,
2012 and, at that time, the trial court granted Appellant's
motion forjudgment of acquittal with regard to the Brennanrelated conspiracy count, but denied the motion with respect
to the remaining counts. The trial ended on June 22, 2012,
when the jury returned a verdict of guilty with respect to the
Avery-related EWOC charge,and acquitted him ofthe Averyrelated conspiracy and Brennan-related EWOC charges. 17
Appellant did not file post-sentence motions.
On July 24,2012,the trial court sentenced Appellant to a term
of 3-6 years incarceration for EWOC, graded as a thirddegree felony. 18 Appellant filed a timely notice of appeal on
August 8,2012,and complied in a timely fashion with the trial
court's order to file a concise statement of errors complained
of on appeal pursuant to Pa.R.A.P.1925(b). The trial court
eventually filed its 1925(a) opinion on April 12, 2013.
Appellant presents the following questions for our review:
1. Whether the pre-amended version of 18 Pa.C.S.A. §
4304(endangering the welfare ofchildren)(EWOC")did
not properly apply to Appellant, Msgr. William Lynn, who
was not a parent, guardian or other person supervising
the welfare of a child and who had no direct involvement
with the child, never met and never knew the child, and
whether Appellant's trial as a supervisor under EWOC was
a violation of the ex post facto clauses of the U.S. and
Pennsylvania Constitutions?
2. Whether the trial court erred in allowing the jury to
deliberate on whether Appellant can be liqble for EWOC
as a principal or an accomplice when the Commonwealth
failed to provide sufficient evidence to meet its burden of
proving that Appellant violated each element of the crime,
as either a principal or an accomplice?
*9 3. Whether the lower court's refusal to provide a
jury instruction on the definition of person supervising
the welfare of a child consistent with Commonwealth v.
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Brown, 721 A.2d 1105 (Pa.Super.1998)(,] and the model
jury charge was reversible error mandating a new trial?

our ultimate disposition with regard to these two claims, we
do not reach the remainder of AppellanVs allegations of error.

4. Whether the lower court's jury charge on the EWOC
element of "knowingly," which provided two directly
conflicting definitions, was reversible error mandating a
new trial?

Standard of Review

5. Whether the lower court's jury charge on the EWOC
element of"duty of care," which presupposed that the duty
of care element was met and provided examples from civil,
rather than criminal, law was reveisible error mandating a
new trial?
6. Whether the lower courVs undue emphasis on
acconiplice liability, as well as an erroneous definition of
accomplice intent, during its jury charge was reversible
error mandating a new trial?
7. Whether the lower court's jury charge about Appellant's
liability for endangering other unnamed minors supervised
by Edward Avery, when there is no support in
Pennsylvania Taw that EWOC applies to unknown and
unknowable chi]dren, is reversible error mandating a new
trial?
8. Whether the tower court's jury instruction on whether
endangering the welfare of a child behavior must be
criminal, which permitted the jury in this case to wrongly
infer that Appellant violated EWOC,even though there is
no underlying criminal conduct that Appellant was aware
of, was reversible error mandating a new trial?
9. Whether it was abuse of discretion for the lower court to
admit evidence of acts of abuse by 21 other priests, dating
to the late 1940s, pursuant to Rule 404(b) of Pa, R. Evid.,
and did the [c]ourt en- in holding that this evidence passed
the probative/prejudicial test ofPa. R. Evid. 403?
10. Whether it was abuse of discretion for the tower court
not to grant a mistrial on the basis of the Commonwealth's
highly prejudicial summation which included numerous
statements not supported by the trial record?
Appellant's Brief, at 4-5.
Appellant's first two claim address, inter alia, the sufficiency
ofthe evidence supporting AppellanVs conviction for EWOC.
The first concerns his culpability as a principal actor, and the
second concerns his culpability as an accomplice. Because of

111
12i
131 [4] Both of Appellant's sufficiency claims
require an identical scope and standard of review. The
question of whether evidence is sufficient to sustain a ilerdict
is a question law, and as such,"our standard of review is de
novo and our scope [of review] is plenary." Commonwealth
v. Crunenden, 58 A.3d 95,96 n. 1 (Pa.Super.2012). It is wellestablished that:
Evidence will be deemed sufficient to
support the verdict when it establishes
each material element of the crime
charged and the commission thereof
by the accused, beyond a reasonable
doubt. Where the evidence offered to
support the verdict is in contradiction
to the physical facts, in contravention
to human experience and the laws
of nature, then the evidence is
insufficient as a matter of law. When
reviewing a sufficiency claim the court
is required to view the evidence in
the light most favorable to the verdict
winner giving the prosecution the
benefit of all reasonable inferences to
be drawn from the evidence.
*10 Commonwealth v. Widmer, 560 Pa. 308, 744 A.2d
745, 751 (Pa.2000); see also Commonwealth v. illaerz, 879
Ald 1267, 1269 (Pa.Super.2005) (stating "[w]hile we are
not free to substitute our view of the evidence for the factual
findings of the trial court, we as an appellate court are
authorized, indeed required, to use a plenary scope of review
in determining the validity of the legal conclusions made by
the trial court.").

Conviction for EWOC as a Principal
It is undisputed that Appellant was tried under the preamended version of the EWOC statute. Prior to January 29,
2007, the statute read: "A parent, guardian or other person
supervising the welfare of a child under 18 years of age
commits an offense if he knowingly endangers the welfare of
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the child by violating a duty ofcare,protection or support." 18
Pa.C.S. § 4304(a)(1). The 2007 amendment added language,
inter alio, such that the statute now reads:"A parent, guardian
or other person supervising the welfare of a child under 18
years of age, or a person that employs or supervises such a
person, commits an offense if he knowingly endangers the
welfare of the child by violating a duty of care, protection or
support." 18 Pa.C.S. § 4304(a)(current)(emphasis added).
It is undisputed that Avery was supervising D.G. when he
sexually abused the boy. It is also undisputed that Appellant
did not have any direct supervisory role over D.G. or any
other child put at risk by Avery's presence at St. Jerome's. TheCommonwealth's contention at trial was that Appellant, in his
capacity as the Archdioceses point-man on priests accused
of sexual abuse, violated the pre-amended EWOC statute by
placing Avery in an environment where he knew there was
a significant risk that Avery would sexually abuse minors
(or by failing to remove him once there were indications
that Avery might reoffend). Thus, independent of whether
Appellant owed a duty of care to the children of St. Jerome's,
or to D.G. in particular, the prohibited conduct of his alleged
violation ofthe EWOC statute was his inadequate supervision
of Avery.
Appellant claims the pre-amended EWOC statute did not
encompass the conduct of a supervisor of a "person
supervising the welfare of a. child." He contends that
by the plain meaning of the terms of the pre-amended
statute, it imposed criminal liability only upon those
directly supervising children. He maintains that decisional
law examining the pre-amended statute limited the class
of persons subject to criminal liability to "parents and
parental surrogates." Appellant's Brief, at 19. Appellant also
directs our attention to the 2007 amendment language as a
compelling indication that the prior version of the statute,
the one under which Appellant's conviction rests, did not
encompass persons described by the additional language,
i.e., those who employ or supervise the class of individuals
that were within the purview of the pre-amended version. In
essence, he argues that the legislatures inclusion of the "or
a person that employs or supervises such a persoC language
in the amended statute indicated an intent to add a class
of persons not originally subject to liability under the preamended version.
*11 The Commonwealth contends the plain meaning of
the pre-amended statute clearly encompassed the class of
persons added by the 2007 amendment and, thus, the

amendment was merely a clarification of, rather than a
substantial change of, the pre-amended statutes scope of
liability. The Commonwealth further argues the case law
addressing the prearnended EWOC statutes broad reach
supports that interpretation. Furthermore,the Commonwealth
believes Appellant misconstrues the plain language of the
statute by limiting the phrase "person supervising the welfare
of a child" to apply only to those persons who directly
supervise a child. The Commonwealth maMtains that the
terms "the welfare of are rendered superfluous by such an
interpretation, in contravention of the well-settled principles
of statutory construction.
151
"In a case involving a question of statutory
interpretation, we are subject to the rules of statutory
construction enacted by the legislature and embodied in 1
Pa.C.S.A. § 1901 et seq." Commonwealth v. Berryman, 437
Pa.Super. 258, 649 A.2d 961, 965 (Pa.Super.1994). Section
1921 provides as follows:.
(a) The object of all interpretation and construction of
statutes is to ascertain and effectuate the intention of the
General Assembly. Every statute shall be construed, if
possible, to give effect to all its provisions.
(b) When the words of a statute are clear and free from all
ambiguity, the letter of it is not to be disregarded under the
pretext ofpursuing its spirit.
(c) When the words of the statute are not explicit, the
intention of the General Assembly may be ascertained by
considering, among other matters:
(1)The occasion and necessity for the statute.
(2)The circumstances under which it was enacted.
(3)The mischief to be remedied.
(4)The object to be attained.
(5)The former law, if any, including other statutes upon
the same or similar subjects.
(6)The consequences of a particular interpretation.
(7)The contemporaneous legislative history.
(8)Legislative and administrative interpretations ofsuch
statute.
1 Pa.C.S. § 1921.
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[6]
to

[7]

[81

9f

[10] Accordingly, when this Court seeks

ascertain[ ]the meaning of a statute, it is our obligation to
determine the intent ofthe legislature and give effect to that
intention.
We are to give the words. of a statute their plain and
ordinary meaning. The words are to be considered in their
grammatical context. 1 Pa.C.S.A. § 1930. The scope of
4
'grammatical context" includes the tenses of verbs used in
a statute.
[S]ections of statutes are not to be isolated from the
context in which they arise such that an individual
interpretation is accorded one section which does not
take into account the related sections ofthe same statute.
Statutes do not exist sentence by sentence. Their sections
and sentences comprise a composite of their stated
purpose.
Commonwealth v. Lurie, 524 Pa. 56,60,569 A.2d 329, 331
(1990)(quoting Commonwealth v, Revtai, 516 Pa. 53, 63,
532 A.2d 1, 5 (1987)). An interpretation of the language
in a section of a statute must remain consistent throughout
the statute.

strained. It is only when a statute
has two reasonable constructions, the
construction which operates in favor of
the defendant's liberty must be applied,
not the construction supported by the
greatest reason.

Berryman, 649 A.2d at 966-67(internal citations omitted).
Here, the statute in question identifies three groups of people
potentially subject to criminal liability for EWOC. The first
two groups are not subject to dispute; the statute applies,
in unambiguous terms, to a "parent" or a "guardian" of a
child, if that parent or guardian "knowingly endangers the
welfare of the child by violating a duty of care, protection or
support." 18 Pa.0 .S. § 4304(a). At issue in this case is the
scope or breadth of a class of individuals subsumed in the
phrase,"or other person supervising the welfare of a child[1"
Id. It is undisputed that Appellant was not,in any literal sense,
supervising any child at St. Jerome's. He contends, therefore,
that the pre-amended statute could not apply to him.

We begin with a review of the prior decisions of the Courts
of Pennsylvania defining the scope of the EWOC statute.
In Commonwealth v. Mack, 467 Pa. 613, 359 A.2d 770
(Pa.1976), our Supreme Court considered a facial challenge
to the EWOC statute alleging that it was unconstitutionally
vague. The Supreme Court found that the terrns of the statute
were indeed imprecise, but not unconstitutionally vague,
*12 [111 Further, a statute should be interpreted as a because, like any statute pertaining to juveniles, the EWOC
statute was intended "to cover a broad range of conduct in
whole, ... giving effect to all of its provisions if possible.
order to safeguard the welfare and security of our children."
Every word, sentence or provision of a statute is intended
Id.
at 772 (quoting Commonwea(th v. Martin, 452 Pa. 380,
for some purpose and accordingly must be given effect.
305
A.2d 14, 18 (Pa.1973)). Despite the apparent vagueness
Berryman, 649 A.2d at 965-66 (some internal citations
of
the
terms defining a violation of the statute, the Court held
omitted).
[121 [13] When applying these rules to the construction or that "[a]n individual who conternplates a particular course
of conduct will have little difficulty deciding whether his
interpretation of a criminal statute, additional considerations
act endangers the welfare of the child by his
intended
apply. Generally, statutes are to be liberally construed as to
violation
of
a 'duty of care, protection or support.'"Id. The
give proper effect to the intent of the legislature; however,
Mack Court explained:
penal provisions "shall be strictly construedll" 1 Pa.C.S. §
1928(b)(1). Nevertheless,
[S]tatutes such as the one at issue here arc to be given
meaning by reference to the 'common sense of the
strict construction does not require that
community' and the broad protective purposes for which
the intent oflegislature be disregarded.
they are enacted. With these two factors in rnind, we
Further, language which is capable
believe
that section 4304 is not facially vague.Phrases such
of more than one meaning can be
as
'endangers
the welfare of the child' and 'duty of care,
clear and unmistakable in the context
protection
or
support'
are not esotenc. Rather, they are
of its usage by the selection of the
easily understood and given content by the community at
meaning which is neither forced nor
large.
DI*
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guardian of the child to support
the endangering the welfare of
children conviction. No testimony
was presented to indicate that [the]
[ajppellant was asked to supervise
the children or that such a role
was expected of him. Rather, [the]
[a]ppellant was a visitor in the child's
home. The child's parents were home
and were supervising their children.
This is evidenced by the mother's
remarks that her concern for the
children led her to check on them
and to discover the assault by [the]
[a]ppellant.

*13 Id.
Thus, Mack instructs that the terms of the EWOC statute
are, at least to some degree, intentionally imprecise so as to
encompass a wide range of conduct, commensurate to the
statutes broad, protective purpose. Nevertheless, neither this
Court nor our Supreme Court has ever affirmed a conviction
for EWOC where the accused was not actually engaged in
the supervision of, or was responsible for supervising, the
endangered child. In fact, in Commonwealth v. Halye, 719
A.2d 763 (Pa.Super.1998)(en bane), this Court reversed an
EWOC conviction because the Commonwealth "failed in its
burden of proving that the [a]ppellant was in the position of
supervising the childree under the following circumstances:
At trial the victim's mother testified
that [the][a]ppellant, who was her
second or third cousin, had come to
her home with her former,rnother-inlaw for a visit. The witness stated that
her husband, her son and her daughter
were also at home that evening. The
children were playing in a bedroom
while the adults were in another part
of the home. At one point, [the]
[a]ppeliant indicated that he had to
go to the bathroom. When he did
not promptly return, and the children
became quiet, the mother testified that
she became concerned and walked
back to the bedroom to check on them.
Het daughter was seen sitting on the
edge of the bed playing a game by
herself. Upon opening a closet' door,
[the][a]ppeIlant was discovered with
his head placed near her son's exposed
privates.
Halye, 719 A.2d at 764-65.
Explaining our decision to reverse, we reasoned:
Despite the criminal nature of [the]
[a]ppellant's actions, which support
his convictions for involuntary deviate
sexual intercourse, indecent assault
and corruption of minors, there
is insufficient evidence of [the]
[a]ppellant's role as a supervisor or

Id. at 765.
Here, the trial court rejected Appellant's argument that
the evidence was insufficient as a matter of law because
Appellant had no supervisory role for the children of St.
Jerome's. The trial court determined that "the statute does not
require that an individual be a supervisor of a child to fan
under EWOC's umbrella of criminal liability." TCO,at 183,
The trial court explained:
The difference between a "person supervising the welfare
of a chile and a "supervisor of a chilcr' is syntactically
small, but far from trivial. The first element of the statute
is satisfied when a defendant supervised the welfare
of a child. In other words, the Commonwealth could
have satisfied its burden to establish this element of the
offense by showing that the defendant oversaw, managed,
or had authority over the wellEbeing of cbildren: See
Random House Dictionary 2013 (defining "supervise"
as "to oversee (a process, work, workers, etc.) during
execution of performance; superintend; have the oversight
and direction of').
*14 This reading of the EWOC statute is not only
consistent with a literal interpretation of the statute's
language; it is also consistent with the longstanding and
steadfast position that any statute designed to protect
children must be read broadly. Commonwealth v. Mack,
467 Pa. 613, 359 A.2d 770, 772 (Pa.1976). These statutes
"are to be given meaning by reference to the ... broad
protective purpcises for which they arc enacted." Id.
Specifically, the EWOC statute "attempts to prohibit a
broad range of conduct in order to safeguard the welfare
of children." Brown, 721 A.2d at 1107. As a result
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of the statutes protective purpose, our Supreme Court
has explicitly instructed lower courts interpreting this
provision to do so according to "the common sense of the
community," as well as "the sense of decency, propriety
and the morality which most people entertain." Mack, 359
A.2d at 772; Commonwealth v. Marlin, 452 Pa. 380, 305
A.2d 14, 18(Pa.1973), quoting Commonwealth v. Randall,
183 Pa.Super. 603, 133 A.2d 276, 280(Pa.1957).
Viewing the evidence in the light most favorable to
the verdict winner, the Commonwealth proved beyond
a reasonable doubt that [Appellant] controlled sexually
abusive priests, and that it was his responsibility to protect
the children ofthe Archdiocese ofPhiladelphia from future
harm. As the person who handled all issues concerning
clergy sex abuse, the defendant oversaw where priests
who had been accused of sexual misconduct with minors
worked, lived, and spent time. It could be argued that
every time a sexually abusive priest had access to a
child, the child's welfare was endangered. Conversely, it
could be argued that every time [Appellant] facilitated
the placement of a sexually abusive priest in a position
where he would be unable to have contact with a child,
the child was removed from danger. Accordingly, deriving
all reasonable inferences from the evidence which was
presented at trial, viewed in the light most favorable to the
Commonwealth, the evidence was sufficient to establish
that [Appellant] was a "person supervising the welfare of
a child."

idiosyncratically puts it, Halye was not guilty under § 4304
"even though [he] knew the children and was the only
adult in the room"([A]ppellant's brief, 22). Halye was the
"only adult in the room"because he was sexually molesting
one of the children in the room. This Court unsurprisingly
concluded that Halyes doing so did not somehow create
a duty of care on his part. This, of course, says exactly
nothing about the overall scope of the statute, nor does
it suggest that [Appellant], who had a duty of care, is
somehow equivalent to Halye, who had none.
*15 Commonwealth's Letter Brief, at 19 n. 8.
The Commonwealth's argument is faulty for several reasons.
First, it is unmistakable that the Halye Court considered actual
supervision of children to be an element of the offense of
EWOC:
There is insufficient evidence
to sustain a conviction for
child endangerment where the
Commonwealth fails to prove any
statutory element. In this matter,
viewing the evidence in the light most
favorable to the Commonwealth, we
conclude that it failed in its burden of
proving that[the][a]ppellant was in the
position of supervising the children at
the time of the assault.

Id. at 183-85 (footnotes omitted).

Halye, 719 A.2d at 765.

In its Letter Brief, the Commonwealth endorses the trial
court's distinction between 'actual supervision of children'
and 'supervision of the welfare of children as the basis
for Appellant's liability for EWOC. Noticeably absent from
the trial court's analysis is any mention of the Halye
decision which, even if not controlling authority in a
strict sense, clearly addresses the element at issue. Halye
appears to conflict with both the trial court's and the
Commonwealth's interpretation of the EWOC statute that
actual/direct supervision of a child is not required for an
EWOC conviction under the pre-amended version of the
statute. The Commonwealth attempts to distinguish Halye in
a footnote, arguing:

Second, the Commonwealth's argument conflates the
supervision and duty elements ofthe statute. The Halye Court
did not address, in any fashion, whether Halye had a duty of
care, protection or support with respect to the child victim
in that case. The Halye Court based its decision solely on
the Commonwealth's failure to prove that Halye "was in the
position of supervising the children...." Halye, 719 A.2d at
765.

The case that in [Appellant]'s view "captures this
Court's interpretation" of the statute, [Halye ], in fact
announces no general "interpretation" (unlike ... Mack ),
but merely applies the facts to the law. As [Appellant]

WestlawNexf

The distinction between the supervision and duty elements
was addressed in Brown. In that case, the appellant attempted
to argue that he was "not supervising the welfare of a child"
because "he did not have a duty to report the abuse he
witnesser being inflicted on the child victim by the victim's
mother, who was Brown's friend, and who resided with
Brown in his residence. This Court dismissed his argument
because we found that "[a]rguing that [an appellant] did not
violate a duty does not address whether or not he was within
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the scope ofthe statute as a 'person supervising the welfare of
a child.'"Brown, 721 A.2d at 1107. We considered Brown's
argument "circular and found that it "addresses a separate
element of the crime." Id. Conversely, the Commonwealth's
attempt to distinguish Halye from the instant case on the basis
that Halye had no duty ofcare, protection or support, whereas
Appellant did have such a duty,conflates.or otherwise ignores
the distinction between the supervision and duty elements of
the EWOC statute.
Third, the Commonwealth's characterization of Halye as a
case that "merely applies the facts to the law" is worthy of
consideration, but is hardly a basis upon which to justify
ignoring the import of the decision's legal conclusions. The
legal question before this Court is whether the accused must
be a supervisor of a child for culpability to arise under the
EWOC statute. Halye directly confronted that legal issue,
albeit in a different factual context. Mack, on the other hand,
while providing a general outline of the legislative purpose
behind the EWOC statute, did so in a completely different
legal context, that being the consideration of whether the
statute, as a whole, was unconstitutionally vague. Mack
certainly guides us on the question of legislative intent, but
that case offers little guidance on the precise matter before
us, which deals with the interpretation of a specific element
of the EWOC statute. While we must be mindful to interpret
the statute in a manner that gives effect to the intent of the
legislature, "[w]hen the words of a statute are clear and free
from all ambiguity, the letter of it is not to be disregarded
under the pretext of pursuing its spirit." 1 Pa.C.S. § 1921(b).
Thus, we turn to the statute to ascertain its plain meaning.
*16 [14] Having failed to consider the compelling
implications of Halye, which directly considered the element
in question, and having relied to an excessive extent on
the broad mandate outlined by Mack, which did not discuss
the element in question at all, the trial court's endeavor at
statutory construction of the pre-amended EWOC statute
was fundamentally flawed in this case. Independent of the
guidance provided by those authorities, however, the trial
court's parsing ofthe terms"the welfare of is not a reasonable
construction because it adds ambiguity where none need
exist. The plain meaning of the statute requires that, for a
person who is not a parent or a guardian of the endangered
child to be subject to criminal liability, he must at least
be engaged in the supervision, or be responsible for the
supervision, of"a child."

Contrary to the Commonwealth's argument, such a reading
does not render the term "welfare" redundant in contravention
of the principle of statutory construction that we give
effect to all of the EWOC statutes provisions. "Welfare,"
as defined by the American Heritage Dictionary, means
"health, happiness, or prosperity; well-being." AMERICAN
HERITAGE DICTIONARY 923 (4th ed.2001). Similarly,
Black's Law Dictionary defines the term as "[w]ell-being
in any respect; prosperity." BLACK'S LAW DICTIONARY
1625 (8th ed.1999). In the context of the phrase, "person
supervising the welfare of a child," the term "welfare does
not eviscerate the requirement of supervision. 19 Rather, the
statute endeavors to protect a child's overall well-being, such
as to include the emotional, psychological, and overall health •
ofthe child. The term operates to make clear that supervision
encompasses more than protection from physical harm or the
risk of physical harm.
[15] [16) [17] Thus, the plain language of the preamended EWOC statute requires proof, as an element of the
offense, that the accused was a supervisor of an endangered
child victim when the conduct or condition giving rise to the
offense occurred. 20 In doing so, we reject the interpretation
of the trial court, as endorsed by the Commonwealth, that
inclusion ofthe terms "the welfare of'in 18 Pa.C.S.§ 4304(a)
implies that "the statute does not require that an individual
be a 'supervisor of a child' to fall under EWOC's umbrella
of criminal liability." TCO,at 183. The plain meaning of the
terms of that clause does not support such a construction.
And, despite the broad purpose of the EWOC statute as
outlined in Mack, "[w]hen the words of a statute are clear
and free from all ambiguity, the letter of it is not to be
disregarded under the pretext ofpursuing its spirit." 1 Pa.C.S.
§ 1921(b). Accordingly, we conclude that the evidence was
not sufficient to support Appellant's conviction for EWOC as
a principal actor, because the Commonwealth failed to offer
any evidence that Appellant was a supervisor of D.G. or any
other child at St. Jerome's. 21

Accomplice to EWOC
*17 Although we conclude that Appellant could not be
convicted as a principal for EWOC, the jury was charged
to consider whether Appellant was culpable for EWOC as
Averys accomplice, presenting an independent avenue by
which the jury could have convicted Appellant for a violation
of the EWOC statute. Thus, in Appellant's second claim, he
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contends that the evidence was not sufficient for accomplice
liability premised upon three distinct, alternative arguments.
He first contends that accomplice liability to EWOC is a
legal nullity because applying accomplice liability to EWOC
is illogical, as the EWOC statute itself directly prohibits
aiding and abetting child abuse or other acts or omissions
that constitute a violation of "a duty of care, protection or
support." 18 Pa.C.S. § 4304(a). Second, Appellant argues
that even if accomplice to EWOC is not a legal nullity, the
Commonwealth still failed to meet its burden because the
Commonwealth's specific theory of accomplice liability was
itselflegally improper. Third,he claims that the evidence was
still insufficient to support his conviction, even assuming the
legal validity of the Commonwealth's theories.
The Crimes Code provides that "[a] person is guilty of
an offense if it is committed by his own conduct or by
the conduct of another person for which he is legally
accountable, or both." 18 Pa.C.S. § 306(a)(emphasis added).
A person is "legally accountable for the conduct of another
person" committing a criminal offense when "he is an
accomplice of such other person in the commission of the
offense." 18 Pa.C.S. § 306(b).
Our Supreme Court has summarized the requirements for
establishing accomplice liability as follows:
It is well-established ... that a defendant, who was not a
principal actor in committing the crime, may nevertheless
be liable for the crime ifhe was an accomplice ofa principal
actor. See 18 Pa.C.S. § 306; see also Commonwealth v.
Bradley, 481 Pa. 223, 392 A.2d 688, 690 (1978) (the
actor and his accomplice share equal responsibility for
commission of a criminal act). A person is deemed an
accomplice ofa principal if"with the intent ofpromoting or
facilitating the commission of the offense, he:(i) solicit[ed
the principal] to commit it; or (ii) aid[ed] or agree[d]
or attempt[ed] to aid such other person in planning or
committing it ." 18 Pa.C.S. § 306; Commonwealth v. Spotz,
552 Pa. 499, 716 A.2d 580, 585 (1998). Accordingly, two
prongs must be satisfied for a defendant to be found guilty
as an "accomplice." See Commonwealth v. Woodward,
418 Pa.Super. 218, 614 A.2d 239, 242(1992). First, there
must be evidence that the defendant intended to aid or
promote the underlying offense. See id. Second, there
must be evidence that the defendant actively participated
in the crime by soliciting, aiding, or agreeing to aid the
principal. See id. While these two requirements may be
established by circumstantial evidence, a defendant cannot
be an accomplice simply based on evidence that he knew

about the crime or was present at the crime scene. See
Commonwealth v. Wagaman,426 Pa.Super. 396,627 A.2d
735, 740 (1993). There must be some additional evidence
that the defendant intended to aid in the commission of
the underlying crime, and then did or attempted to do so.
See id. With regard to the amount of aid, it need not be
substantial so long as it was offered to the principal to assist
him in committing or attempting to commit the crime. See
Commonwealth v. Cox, 546 Pa. 515,686 A.2d 1279, 1286
(1997).
*18 Commonwealth v. Murphy, 577 Pa. 275,844 A.2d 1228,
1234(Pa.2004).
Appellant's first sufficiency claim regarding his culpability
as an accomplice to Avery concerns whether accomplice
to EWOC is ever a cognizable offense. Appellant asserts
that "[t]here exist no published cases in Pennsylvania that
have ever found accomplice liability for EWOC."Appellant's
Brief, at 34. Neither the trial court nor the Commonwealth
disputes this assertion, and our own review of Pennsylvania
decisional law confirms that proposition. It can also be said
that no published cases in Pennsylvania have ever ruled that
accomplice to EWOC is not a cognizable offense. Thus,
Appellant's first argument regarding accomplice liability
would certainly be one of first impression for this Court;
however, we decline to address it at this time because
we can resolve Appellant's case without making such a
determination. As set forth below,even if accomplice liability
to EWOC is a cognizable offense, we conclude that the
specific theory of culpability applied in this case was
not legally cognizable and that, nevertheless, there was
insufficient evidence to support such a theory.
1181 Here, the trial court found that the Commonwealth's
evidence satisfied both prongs of the accomplice test:
1) that Appellant "intended to promote or facilitate the
commission of EWOC[;]" and 2) that Appellant "aided,
agreed, or attempted to aid Avery in committing the offense
of EWOC." TCO, at 202. We disagree because we conclude
that the evidence was not sufficient to prove that Appellant
intended to promote or facilitate the commission of EWOC.
Accordingly, we also do not reach the second prong.
The trial court found that the first prong was satisfied by
evidence that Appellant "intended to prevent scandal and
to protect Avery." TCO, at 204. The evidence, viewed in •
a light most favorable to the Commonwealth, demonstrated
that Appellant's first priority in dealing with sexually abusive
priests appeared to be the protection of the reputation
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of the Archdiocese. His second priority appeared to be
protection of the reputation of the offending priest. To
demonstrate Appellant's general "intenr in this regard, the
Commonwealth presented copious evidence of Appellant's
mishandling ofother cases involving sexually abusive priests.
Constrained by our standard ofreview, we cannot dispute that
the Commonwealth presented more than adequate evidence
to sufficiently demonstrate that Appellant prioritized the
Archdioceses reputation over the safety of potential victims
of sexually abusive priests and, by inference, that the
same prioritization dominated Appellant's handling ofAvery.
Nevertheless, we do not believe such a showing is sufficient
to demonstrate intent to promote or facilitate an EWOC
offense. The question of whether Appellant's priorities were
more with the reputation of the church, or, instead, with the
victims of sexual abuse at the hands of Archdiocese priests, is
not at issue in this case. The relevant question is whether there
was sufficient evidence to demonstrate Appellant intended
to promote or facilitate Avery's endangerment of D.G.• or
other children at St.• Jerome's. It is not at all clear that these
are indistinguishable or interchangeable theories of intent,
despite the trial court's implicit suggestion that they are:
*19 The Commonwealth satisfied its
burden to prove that the defendant
intended to facilitate the commission
of EWOC by showing (a) that
the [Appellant]'s overarching pursuits
were applicable on a smaller scale in
his management of Avery, and (b)
that [Appellant] was aware of the
'natural and probable consequences of
his actions in this case.

•

TCO, at 203.
In the passage above, (a) stands for the proposition
that Appellant handled Avery in the same manner in
which he handled other cases of sexually abusive priests:
he prioritized the reputation of the Archdiocese over
the well-being of victims and potential victims of such
priests. Again, the Commonwealth provided ample evidence
regarding Appellant's pattern of intentionally mishandling
other sexually abusive priests with the intent to shelter
both the priests and the larger church from disrepute, thus
giving rise to a permissible inference for the jury to draw
that Appellant acted in conformity with that intent when
dealing with Avery. However, implicitly acknowledging that
such broad, general intent is not itself sufficient to establish

accomplice culpability, the trial court states in (b) that
the Commonwealth satisfied its burden by demonstrating
that Appellant was aware of the 'natural and probable
consequences' of his handling of Avery. By this, the trial
court must mean that the conduct which gave rise to Avery's
EWOC violation was the 'natural and probable consequence'
of Appellant's conduct. The record simply does not support
such a theory of culpability.
There was no evidence that Appellant had any specific
knowledge that Avery was planning or preparing to molest
children at St. Jeromes. Indeed, Avery was not even
diagnosed with a mental impairment that suggested he had
a predisposition to commit sexual offenses. As such, the
notion that Avery was an ongoing, ever-present danger more
than a decade after having sexually assaulted R.F. was
tenuous at best. Even more tenuous, then, was the conclusion
that the natural and probable consequences of Appellant's
negligent supervision of Avery were Avery's intentional acts
of molestation against a victim unknown to Appellant. Here,
the information available to Appellant only suggested Averys
acts of sexual abuse were a byproduct of his alcohol abuse,
and there was no evidence that Avery had resumed drinking,
or that Appellant knew of such behavior.
Nevertheless, Avery was appointed to a chaplaincy so
as to limit his contact with children. There was no
evidence that Appellant explicitly or implicitly approved
of Averys supervision of minors at St. Jeromes. In fact,
the Commonwealth's own evidence demonstrated that upon
Avery's placement at St. Jeromes rectory, that parish's pastor,
Father Graham, was told that Avery "was not to be around
children and was to live in the parish, be around other
priests, and minster to the local hospital." N.T., 5/23/12,
at 50. Even if these facts did not extinguish the risk that
Avery presented to the parish, the Commonwealth's evidence
was not sufficient to support the notion that the natural and
probable consequence of Appellant's conduct was Avery's
intentional act of molestation (which was the only conduct
that could have given rise to Averys EWOC violation). Such
an inference was far too tenuous a proposition to satisfy
the Commonwealth's burden of proof, even viewing all the
evidence in a light most favorable to the Commonwealth.
*20 We conclude, therefore, that the theories ofaccomplice
liability applied by the trial court in this case were not
supported by sufficient evidence. There was no underlying
EWOC offense committed by Avery when Appellant
facilitated his appointment to the St. Jeromes rectory, or
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when Avery was permitted to remain at St. Jeromes after
Appellant received the influx of negative information about
Avery's rehabilitation, When there was an underlying EWOC

minm,alcohol treatment problems, psychological
problems.The center itself was owned and operated
by the Archdiocese, and they would send priests
with problems to the center to be evaluated."
St. John Vianney is located in Downingtown,
Pennsylvania.
Id. at 10 n. 17, 844 A.2d 1228(internal citations to the
record omitted).

violation, Appellant's accomplice liability to EWOC was
unsupported by sufficient evidence. Appellant did not know
or know of D.G., he was not sufficiently aware Avery's
supervision of D.G. or any other child at St. Jerome's,nor did
he have any specific information that Avery intended or was
preparing to molest D.G. or any other child at St. Jerome's.
In sum, the evidence was insufficient to demonstrate that
Appellant acted with the "intent of promoting or facilitatinr

6

Here,the trial coures summary leaves the impression that
Appellant did not indicate the real reason he referred
Avery for an evaluation, or that he had misrepresented
the reason as being that Avery had provided alcohol
to minors. This is not an accurate impression, as it is
unsupported and, in fact, was contradicted by the record.
The first question on the referral form asked,"What are
the reasons for referral of this client for assessment?"
Commonwealth's Exhibit C-26. Appellant responded,
"Allegations of sexual -misconduct made by an adult
male against Fr. Avery, The male was in his teenage
years when the alleged actions took place." Id It is
true, however, that Appellant did not convey the specific
details ofthe allegations made by R.F.,nor did he convey
Avery's statement that something 'could have happened
while he was intoxicated, as indicated by the trial court.
Nevertheless, the referral was not misleading regarding
the purpose for which Appellant referred Avery for
evaluation at the St. John Vianney Hospital.

7

At that time, Monsignor Molloy was Assistant
Vicar for Administration and Appellanes immediate
supervisor. In 1998, Molloy was promoted to Vicar for
Administration. The Vicar for Administration answered
to the Archbishop, Cardinal Anthony Revilacqua, the
organizational head ofthe Archdiocese.

8

Appellant was a member of Avery's aftercare integration
team.

9

There was no indication in Father Kerper's letter whether
the dance worked by Avery in December of 1994 was
a school event or for adults of the parish. However,
Appellant's own testimony indicated that he knew
it was a school event. N.T., 5/29/12, at 122-123.
Responding that he understood that disc jockeying a
grade school dance could bc perceived as grooming
behavior, Appellant stated, "Right. My understanding
was that a teacher, or whoever it was in charge of the
dance, asked him to do it and Graham told the teacher
never do that again."Id. at 123,844 A.2d 1228.However,
Appellant did not identify disc jockeying as grooming
behavior in Averys case. When asked if his subsequent
advice to Avery that Avery should not be disc jockeying
was based upon Averys abuse of R.F. after having

an EWOC offense.
Having determined that the evidence vvas not sufficient to
support Appellant's conviction for EWOC either as a principal
or as an accomplice, we are compelled to reverse Appellant's
judgment of sentence. And, as there are no other offenses
for which he was convicted in this case, Appellant is ordered
discharged forthwith.
Judgment ofsentence reversed. Appellant is discharged.
1

Amended by Act 179 of 2006, adopted November 29,
2006 and effective January 29, 2007. Unless otherwise
noted, all references to'section 4304 are to the pre-2007
amended version.

2

The sole caveat being that Appellant had the authority to
remove a priest from a parish ifthat priest"admitted that
he had abused someone." N.T., 5/23/12, at 77.

3

R.F. testified at Appellant's trial. Additional information
regarding R.F.'s allegations in the trial court's factual
suminary derived from Appellant's own notes of their
meeting.

4

5

The Secret Archives indicated Avery had previous issues
with the Archdiocese prior to his molestation of R.F.
which led to his transfer to St, Philip Neri in 1976.
However, Archdiocese officials were cryptic in their
description of Avety's misconduct at his prior parish,
describing it as a "predicament" requiring the transfer so
as to "avoid another breakdown."ki at 8,844 A.2d 1228.
Regarding that facility, the trial court noted the
following:
Detective Joseph Walsh, a detective who
participated in the long term investigation into
clergy sex abuse in the Archdiocese ofPhiladelphia,
described St. John Vianney as being the center
"where priests that—were sent, priests that had
problems dealing, basically, sexually abusing

WestiawNexr r.g 2014 Thornson Reuters. No claim to original U.S. Government Works.
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successful prosecution of the decision-makers who
were running the Archdiocese. The statute confines
its coverage to parents, guardians,and other persons
"supervising the welfare of a child." High level
Archdiocesan officials, however, were far removed
from any direct contact with children.
Grand Jury Report of September 15, 2005, Misc. No.
03-00-239, at 65.
Act 179 of2006, effective January 29,2007, amended
the EWOC statute to include "a person that employs
or supervises " a parent, guardian or other person
supervising a child. 18 Pa.C.S. 4304(a)(1) (current)
(emphasis added). Given the pre-2007 timeframe •
of Appellant's conduct, the amended statute is not
applicable in this case.

invited R.F. to assist at a disc jockeying event, Appellant
answered: "I did not equate the two. As I said before,
he was abused the night he helped Avery with disc
jockeying, but that was after he was abused on a skiing
trip, too, you know. So-but the disc jockeying, the way
I understood it from the therapist, was that was part of
his ... [mania.] ld. Appellant was not aware ofany other
instances of Avery's disc jockeying events for children.
He testified that "It was a onetime thing and it stopped."
Id. at 124, 844 A.2d 1228.
10

11

12

The evidence demonstrated that Avery was not
authorized by the Archdiocese to perform or serve
Mass at St. Jeromes; his sole responsibility was to his
chaplaincy assignment. However, it appears that many
of the priests who lived at St. Jeromes rectory were
expected by Graham to help out around the parish.
It is not clear from the record how frequently Avery
performed/served Mass at St. Jeromes, nor the extent
to which Appellant knew Avery was performing that
function(ifat all), and that he was doing so unsupervised.

16

18 Pa.C.S. § 3123.

17

The jury failed to reach a verdict on any of the charges
pending against Brennan.

18

At Appellant's trial, testimony was limited regarding
Englehardt's abuse ofD.G. because,although Englehardt
lived at the St. Jeromes rectory with Avery and the
other priests, he belonged to a separate order within the
Catholic Church that was not under the supervision of
the Archdiocese.

EWOC is a third-degree felony, rather than a first-degree
misdemeanor, "where there is a course of conduct of
endangering the welfare of a child[1" 18 Pa.C.S. §
4304(b).

19

Ironically, then, by promoting an expansive
interpretation ofthe term "welfare in this manner under
the pretense of giving effect to all of the statutes
provisions, the import of the term "supervisine is
rendered superfluous.

20

To be abundantly clear, this does not necessarily require
that the accused be in the physical presence of the child
victim at the time the events or circumstances that gave
rise to the EWOC charge occurred. Physical presence
may indeed be a critical factor for other purposes
under the statute, particularly considering the vast array
of potential facts that might give rise to an EWOC
charge. Nevertheless, being in the physical presence
of the endangered child is neither conclusive proof of
supervision, see Halye, nor would its absence, alone,
demonstrate that the accused was not a supervisor.

21

Under the umbrella of Appellant's first claim, he
raises other quasi-related claims,including constitutional
claims that were contingent upon the manner in which we
chose to interpret the statute.•Because of our disposition
in this case, we need not reach Appellant's other
embedded claims, and many ofthem have been rendered
moot.

D.G. testified that when he served Mass with Avery,
Avery was not being supervised by Graham or anyone
else.

13

A sacristy is a room for keeping vestments and other
church artifacts, often located near or behind the main
altar.

14

'Laicization is a process which takes from a priest or
other cleric the use of his powers, rights, and authority.

15

Prior to this case,a grand jury was empanelled in 2002 at
the behest of then Philadelphia District Attorney, Lynne
Abraham, to investigate the Archdioceses treatment
of allegations pf sexual abuse against its priests.
Appellant and other Archdiocese officials repeatedly
testified before that grand jury. Concluding in 2005, the
investigation resulted in a scathing 400—page report, but
no criminal indictments.
The report concluded that the pre-2007 EWOC
statute did not criminalize the actions of Archdiocesan
officials, such as Appellant, despite obvious
shortcomings in their supervision of sexually abusive
priests:
As defined under the law, ... the offense of
endangering the welfare is too narrow to support a

Parallel Citations
2013 PA Super 328

'NestlawNexr © 2014 Thornson Reuters. No claim to original U.S. Government Works.
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PROCEDURAL HISTORY
On June 22,2012,following a co-defendant jury trial,2 William Lynn (defendant) was found
guilty of one count of endangering the welfare of children (EWOC),victim D.G.3 and other
unnamed minors (F-3).4 On July 24, 2012,the defendant was sentenced to a term of not less than
three nor more than six years imprisonment in the State Correctional Institution. Notes of
Testitnony (N.T.) 7/24/2012 at 130. The defendant did not file post-sentence motions. On August
1 Due to the voluminous nature of the evidence and the issues set forth in the course of this Court's 1925(a) Opinion,
an
index has been attached at the end of this document and may be of assistance to the reader.
2 The

defendant initially went to trial along with Rev.James Brennan and former priest Edward Avery. The
Commonwealth charged the defendant with being in a conspiracy with each. Avery pled guilty to involuntary deviate
sexual intercourse and conspiring to endanger the welfare of children — 18 Pa.C.S. §§ 3123(a) and 903(c) respectively
—
on Match 22, 2012, after the jury had been selected but before the evidence began. The trial continued
with just the
defendant and Father Brennan.
3 As

per the October 4, 2012 Order of the Superior Court, issued in relation to the defendanes bail pending
appeal
motion,President Judge Stevens,"that all references to victims shall be by their initials only in all filings,"
this Court will
only refer to victims by their initials.

18 Pa.C.S.§ 4304. As the jury found a "course of conduct endangering the welfare of a child,"
this conviction was a
third-degree felony. See 18 Pa.C.S. § 4304(b);set also discussion of "course of conduce in § (II)(2),
infra. The
defendant was acquitted of one count of endangering the welfare of children, victim M.B. and other unnarned
minors,
and acquitted of conspiracy (F-3) with Avery and other Archdiocesan officials. At the conclusion of the
Commonwealth's case-in-chief, the defendant had moved for a judgment of acquittal, which this Court granted
as to the
charge of conspiring with James Brennan. Notes ofTestimony (N.T.) 5/17/2012 at 187.
4

8, 2012, a timely notice of appeal was filed. On August 30, 2012, in response to this Coutes August
14, 2012 Order pursuant to Pa.R.A.P. 1925(6), the defendant filed a timely Statement of Matters
Complained of on Appeal(1925(6) Statement"), in which he raised the issues discussed herein.
FACTS
The defendant was ordained as a priest on May 15, 1976. N.T. 5/23/2012 at 66. Prior to
his ordination, the defendant received eight years of education at the seminary and graduated with a
Bacheloes degree in philosophy. N.T. 5/16/2012 at 93-94. He earned two postgraduate degrees: a
Master of Divinity and a Master's in Education Administration. Id. Following two four-year stints
as a parish priest, respectively at St, Bernard's Palish in Northeast Philadelphia and at St. Catherine
of Siena in Wayne,PA, he became the Dean of Men at St. Charles Borromeo Seminary on June 6,
1984, N.T. 5/17/2012 at 32. In January of 1991, he was appointed as the Associate Vicar in the
Office of the Vicar for Administration under Monsignor Edward Cullen. Id.; N.T. 5/23/2012 at 68.
Dining the 18 months he worked in that position, the defendant assisted Monsignor James E.
Molloy with "taking notes when he would meet with people in a matter of sexual abuse of a
minor."5 N.T. 5/23/2012 at 69. In June of 1992, Cardinal Anthony Bevilacqua appointed the
defendant as Secretary for Clergy for the Archdiocese of Philadelphia,' effective June 15, 1992,
replacing Monsignor John J. Jagodzinski, N.T. 5/17/2012 at 32. The defendant served in that post

Monsignor Molloy taught the defendant that there was a certain way to interview victims and note the allegations
against a priest. The defendant testified that Molloy "show[ed] me how to do it." N.T. 5/23/2012 at 183. "I learned
from him." 11 at 184.

5

The Archdiocese of Philadelphia is comprised of five counties — Philadelphia County, Montgomery County, Bucks
County, Delaware County and Chester County. During the defendanes tenure as Secretary for Clergy, the offices of the
Archdiocese of Philadelphia were located in Philadelphia County at 222 North 17th Street. N.T. 4/3/2012 at 264. kt
Attachment A (illustrating the hierarchy of the Archdiocese of Philadelphia — introduced at trial as Exhibit C-1749; N.T.
4/3/2012 at 270).

6

2

for 12 years, until his installation as the pastor of St. Joseph,in Downingtown,PA,effective on July
17, 2004? fd. at 35.
During his tenure as Secretary for Clergy, in addition to solving disputes among priests, and
ensuring that parishes were filled with enough priests, the defendant's responsibilities included
handling clergy sexual abuse issues. N.T. 5/23/2012 at 74-75. When the defendant took over as
Secretary for Clergy, Monsignor Cullen explained that he would be the one "responsible for
"handline issues related to clergy sex abuse. N.T. 5/7/2012 at 246. On June 7, 2002, the
defendant described his role as Secretary for Clergy to an Investigating Grand Jury (Grand Jury) as
follows:
PROSECUTOR: Okay. And in what capacity are you employed by the Archdiocese?
DEFENDANT:I'm the Secretary for Clerg.
PROSECUTOK Can you biiefly tell us what your duties are as the Secretary for Clergy?
DEFENDANT: The Cardinal or the Archbishop's delegate to the priests in all matters of
their life, everything that happens, personnel assignments, personnel. Any personnel issues
that come up with the priest, I handle those things.
PROSECUTOR: Without oversimplifying it, would it be fair to say ies essentially like a
human resource —
DEFENDANT: Thaes right,
PROSECUTOR: — administrator in a. way?
DEFENDANT: Right.
PROSECUTOR: Okay. Does your position also include investigating allegations of sexual
abuse involving members of the Archdiocese?
DEFENDANT:It does, yes; priests.
N.T. 4/3/2012 at 258-59.5
Though the defendant received "no form of educatioe as to "dealing with victims of clergy
sex abuse and dealing with priests that sexually abuse minors," he learned on the job. Id. at 228-29.
The defendant became the "point man" in the investigation of allegations of clergy sex abuse of

7

Monsignor Timothy Senior took over for the defendant as Secretary fot Clergy in July of 2004. N.T. 5/14/2012 at 65.

this testimony was presented to the jury at trial, ADA Blessington read the questions asked by the prosecutor,
and ADA Anthony Pomeranz read the answers given by the defendant.

8 When

3

minors.' N.T. 5/24/2012 at 20-21. He was the sole "funner for inforrnation concerning clergy sex
abuse,and it was his office alone that could pass along vital information about priests and their
young victims up the chain of command, N.T. 5/23/2012 at 219-20. On a number of occasions,
the defendant stated that, once armed with information about allegations of sexual misconduct, his
fust priority was the welfare of the victim. N.T. 4/18/2012 at 120; NJ'. 4/19/2012 at 239. "I
mean, of course, I abvays understood that the child victim would come Est." N.T. 5/24/2012 at
115. "And in these circumstances, I thought I was helping the victims as best I could, as much

as I

could do. And I felt I was doing a good thing for many people."w N.T. 5/23/2012 at 174. The
defendant acknowledged that protecting children from sexual abuse became the pion important part
of his job..
ADA BLESSINGTON: You said that when you took the job as Secretary for Clergy, which
you kept for 12 years, there were various assignments, like you had to assign parish priests,
you know, the priests would have spats with each other. . . . Was there any job more
important than protecting one of the innocent kids who was being sexually abused? Was
there any job more important than that?
DEFENDANT:No.
ADA BLESSINGTON: Well, didn't you just say the most important thing was protecting
kids?
DEFENDANT: I was doing that every day.
N.T. 5/23/2012 at 190-93.
The defendant viewed himself as workingfor the children of the Archdiocese. N.T.
5/24/2012 at 56. At times, his entire job consisted of dealing with accusations of sexual abuse:
Roughly time months after assuming his post as the Secretary for Clergy, the defendant described his authority
in a
letter to Dr. Richard P. Fitzgibbons regarding the treatment of Father Robert Brennan as follows:

9

Please allow me to take this opportunity to clarify that the Secretary for Clergy is the representative of the
Cardinal Archbishop, and therefore no conversation with him can be off the record. Whatever would be
reported to or discussed with the Secretary for Clergy should be handled as if it were being discussed with the
Archbishop himself. This point may not have been clear in the past and could have caused confusion,
Exhibit C-1186; N.T. 5/13/2012 at 153.
11) Over the course of the defendant's testirnony, he insisted that he was "doing the best (he] could." In fact, he srated
that his effort was "the hest" possible under the circumstances ten different times. N.T. 5/23/2012 at 174, 182-83, 198;
N.T. 5/24/2012 at 14, 26, 56, 115.

4

ADA BLESSINGTON: And how much of your time was dedicated to that?
DEFENDANT: Well, some days it would be a hundred percent of tny job; othet days it
might be like 10 percent. It depended on what was happening that day.
N.T. 5/23/2012 at 191.
The defendant agreed that his purpose in investigating allegations of clergy sex abuse was,
least in part, to determine whether the priest "should be temoved from ministry and taken out of

at

the

— and children could be taken out of his way." N.T. 5/16/2012 at 98. When the defendant first
assumed the post of Secretary for Clergy, he collected information about "problem priests" on a
"need-be basis" when he received complaints about particular priests. N.T. 5/7/2012 at 261. He
turned to the Secret Archives, which were uniquely within his control as Secretary fot Clergy, to
see if there was already information about that particular priest in the Secret Archives, But in early
1994, the defendant received information about one particular priest, Father Dux, which prompted
the defendant to conduct a comprehensive review of the priests within the Archdiocese of
Philadelphia. Id. at 259-60. After teviewing Father Dux's file in the Secret Archives, the defendant
expanded his review of the Secret Archive files to 323 priests "because [Father Dux] was a priest in
active ministry and I was concerned that there could be other priests in active ministry that had
previous complaints," Icl. Of those 323 priests, the defendant identified 35 priests with previous
complaints. He created a report titled, "Report from the Secretanat for Clergy," in which he placed
these 35 priests on three different lists: he labeled 3 as "pedophiles," 12 as "Guilty of Sexual
Misconduct with Minors," and 20 he placed undet the title, "Allegations of Sexual Misconduct with
Minors with No Condusive Evidence."12 Exhibit C-1812; C-1814; C-1817; N.T. 5/16/2012 at 182-

The Secret Archives were maintained on the 12th floor of the Office of Clergy under lock and key. The Secret
Archives contained information about "any kind of major infractions a priest would have," which only a "very, very
limited number of people within the Archdiocese had access to or a key to." N.T. 3/26/2012 at 213-14.
12 On March 15, 1994, roughly one month after the defendant compiled this list, a memorandum was disseminated
directing that the list be shredded; that memorandum was referred to throughout trial as the "shredding memo."
Exhibit C-1841; N.T. 5/17/2012 at 87. In 2002, a lawyer retained by the Archdiocese, Timothy Coyne, Esquire, asked
(FN coned...)
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98. The defendant claimed that if he determined that a priest was "guiltr of sex abuse, it was his
"tnode of operation . . . to do something about him.'' N.T. 5/16/2012 at 47.
"Reverend Edward V. Avery" was the first name on the defendanes list of those priests who
were "Guilty of Sexual Misconduct with Minors." Id. Underneath Avery's narne, the defendant
wrote "alcoholism and action with same minor three dines." The defendant added,"ac6on
occurred more than five years ago." Id The Commonwealth established at trial that the
information contained within Avery's Secret Archive file painted the picture of a priest who built a
trusting relationship with a minor inside the confines of the Church, further "groomed" that minor
with special attention outside of the religious context, and then took advantage of him in his most
vulnerable moments."
On March 31, 1992, R.F. wrote to then Secretary for Clergy, Monsignor jagodzinski, out of
concern for "other adolescent boys" with whom Avery had a relationship, Exhibit C-16; N.T.
4/25/2012 at 38. R.F. attached a copy of a letter that he had wfitten to Avery,in which he
recounted the bond that formed between him, as a boy, and the assistant pastor at St. Philip Neri
Parish when he was in the sixth grade. N.T. 4/25/2012 at 8; N.T. 3/26/2012 at 245-46. R.F.
explained how Avery's groping him on multiple occasions wreaked emotional havoc upon him at a
young age:4 N.T. 3/26/2012 at 245-50.

the defendant to locate this list. N.T. 5/14/2012 at 8-9, On February 27, 2004, the defendant testified before the
Grandjury that he had looked for the list, but was unable to locate it. N.T. 5/17/2012 at 34, On February 12, 2012,
the list and the "shredding meme were turned over to the District Attorney's Office. N.T. 5/14/2012 at 46,
13

Se_e discussion of Avery's abuse of RI.,

14 R.F. wrote that this letter was "the most difficult letter I've ever written," that he had "put off writing for ten years"
because he had been "ashamed and afraid to confront this issue." Exhibit C-16; N.T. 4/25/2012 at 38-39. After
explaining that he had been victimized when he was 15 and 18 years old, RI.concluded, "I have only recently come
upon the courage to begin to confront this situation, but with God's help, it will soon be behind tne." ILL

6

On September 28, 1992,15 Reverend Joseph R. Cistone and the defendant met with R.F.,
who divulged the details of his relationship with Avery and how he was victimized. R.F. was one
of
the altar serverS who helped Avery serve Mass at St. Philip Neri. [Avery] had a lot of charisma. He
was very popular with the young people; did a lot of things for the young people in the parish."
N.T. 4/25/2012 at 9. R.F.'s relationship with Avery blossomed away from church. Avery gave R.F.
his first beer at age 12. N.T. 3/26/2012 at 255. Aveiy took R.F. and other boys from their parish
to
his home in North Wildwood, NJ, where he provided alcohol. Id. "There was generally beer there.
And it was for anyone to consume." N.T. 4/25/2012 at 15. There were between eight and ten beds
in Avery's loft, where all of the boys would sleep. Id. at 23. Aveiy would come up to that area and
wrestle with them. Id. According to the defendanes notes of that meeting, R.F. told him that
during these encounters Aveiy's hand "slipped to [R.F.'s] crotch, at least on two or three occasions."
N.T. 3/26/2012 at 255.
This pattern of inviting R.F. to participate in seemingly-innocuous activities, and then
groping him when vulnerable, escalated when R.F. was 15 years old. Even after Avery was
transferred from St. Philip Neri, he maintained a connection with R.F. through the phone and by
inviting him to help disc jockey patties. N.T. 4/25/2012 at 13. In 1978, after assisting at a number
of events at which Avery taught R.F. how to use the disc jockey equipment, Aveiy took R.F. to
Smokey Joe's Cafe in West Philadelphia to help disc jockey a party for college students. Id. at 14-16.
Aveiy allowed the then 15-year-old to drink; after a few hours R.F. became ill and went to the
bathroom where he vomited before passing out in a back hallway. Id. at 16. Avery took R.F. back
to the rectory, where he encouraged the boy to sleep in his bed. Id. at 19. When R.F. awoke several
hours later, Avery's hands were inside his shorts. N.T. 3/26/2012 at 256.

15 The gap from March 31, 1992 until the September 28, 1992 meeting with R.F. occurred because Monsignor
Jagodzinski had retired and the defendant had just officially taken over. When the defendant located R.F.'s letter, he
wrote to him to inquire whether he still wanted to pursue the matter. Exhibit C-17; N.T. 3/26/2012 at 251-52.
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In June 1981, when R.F. was 18, Avery again lured him to participate in what appeared to be
an ordinary activity: Avery invited R.F. on a ski trip to Killington, Vermont. N.T. 4/25/2012 at 27.
Avery, his brother and R.F. shared a hotel room. In the night, Avery joined R.F. in bed, and again
molested the boy after he had gone to sleep. N.T. 3/26/2012 at 257-58. On this occasion, Avery
massaged R.F.'s penis until he became erect and ejaculated. N.T. 4/25/2012 at 34.
A review of Avery's Secret Archive file revealed that Avery committed these acts of sexual
misconduct after church officials had gone out of their way to accommodate him. On February 11,
1976, while Avery was still an assistant pastor at Immaculate Heart of Mary Church in Chester, PA.,
Monsignor Francis J. Statkus had suggested in o. memorandum to Cardinal John J. Krol that Avery
be appointed to St. Philip Neri in order to "avoid another breakdown." Exhibit C-3; N.T.
3/26/2012 at 226-27. Following that appointment to St. Philip Neri, Avery sent Monsignor Statkus
a "thank yoe note, in which he acknowledged that the Archdiocese had accommodated his
"euphemistically speaking, predicament." Exhibit C-4; N.T. 3/26/2012 at 228-29. After Avery was
transferred to get him away from a congregation where he had had a "breakdowe or a
"predicament," he laid the foundation for the eventual molestation of R.F. Instead of focusing on
his priestly duties and ensuring that he would no longer present a "predicament" to the Archdiocese,
Avery treated his transfer as an opportunity to pursue his sexual impulses.
Aftef detailing the incidents in which Avery molested him,R.F. reminded the defendant that
he wanted "some assurance that Father Avery will not harm anyone else." Exhibit C-19; N.T.
3/26/2012 at 259-60. In that meeting, the defendant assured R.F. that the Archdiocese's "order of
priorities is the victim, the victim's family, the Church, and the priest himself"m Id. On October 7,

16 When conununicating with Avery's family about the allegations against the priest, the defendant offered a
starkly
different picture of his priorities. The defendant told Averys sister, Rachael Schaeffer, that the priest needed to be
evaluated at St. John vianney "for the prkst's own protection and for the protection of the Church, to have a multidisciplinary assessment done." Exhibit C-35; N.T. 3/2712012 at 33.

8

1992, the defendant met with Avery concerning R.F.'s allegations. Though Avery denied R.F.'s
account and expressed "shock" when the defendant told him that R.F. was going to counseling for
this issue, Avery confirmed many of the details of R.F.'s story. Avery admitted that he took kids to
his Shore house and "would rough-house with them in the loft . . ." Exhibit C-20; N.T. 3/27/2012
at 10. He admitted to sharing a bed with R.F. while on a ski trip to Vermont, but stated that if he
touched R.F. in the night it was "accidental" due to "tossing and turnine because he had "gotten
sick on some red sauce from dinner." Exhibit C-20; N.T. 3/27/2012 at 11. Finally, Avery admitted
that the night R.F. got drunk at Smokey Joe's Café, he took the boy back to the rectory, but did "not
remember much about the events afterward, since he had so much to drink himself." Exhibit C-20;
N.T. 3/27/2012 at 10. He admitted it "could

be that something happened while he was under the

influence of alcohol that he might not remember. Exhibit C-20; N.T. 3/26/2012 at 270. "[The
defendant] asked if he thought these things could have happened and Avery responded: I don't
know."' Id. The defendant spoke with Avery on the phone about these allegations again two days
later; the notes from that phone interview do not include a denial. Instead, Avery's retort to the
allegations was,"[R.F.] has a selective memory." Exhibit C-21; N.T. 3/27/2012 at 5.
The defendant recommended that Avery be sent to an Archdiocese-affiliated mental health
St. John Vianney," for a four-day outpatient evaluation, starting on November 30, 1992.

17 The defendant was elected to the Board of Directors of St. John Vianney Hospital on September 17, 1992. N.T.
5/17/2012 at 32. He resigned from his position on the board on February 10, 2006.
at 35.
ADA BLESSINGTON:St. John Vianney, you're on the board, right?
DEFENDANT:I was.
ADA BLESSINGTON: For what period of time?
DEFENDANT: Maybe'93 through — I — saw yesterday I didn't resign in '96. But I never went to a meeting
after'90 — after I left office.
ADA BLESSINGTON:So, basically, you're on the board for almost the entire period of time that you're
Secretary of Clergy, correct?
DEFENDANT:Right,
THE COURT: Who asked you to go on the board?
(FN coned...)
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Exhibit C-27; N.T. 3/27/2012 at 19, As part of the evaluation process, Sandra O'Hara, M.S., the
Program Director at St. _John Vianney, asked the defendant to complete a referral form with
"detailed background on issues important for our consideration in assessing Father Avery," Exhibit
C-26; N.T. 3/27/2012 at 16. Despite Ms. O'Hara's request for details, the defendant did not
include any information whatsoever about Avery touching R.F. while wrestling, placing his hands
inside R.F.'s shorts in the rectory after disc jockeying at Smokey joes Cafe, or massaging R.F.'s
penis until he ejaculated during their trip to Vermont, Exhibit C-26; N.T. 3/27/2012 at 18-19.
Instead, the defendant answered the question,"-What specific behaviors/problems have you
observed that cause you concern?" by writing,"When asked about these allegations, Fr. did admit to
taking the minor into a place serving alcohol while he was disc jockey." Exhibit C-26; N.T.
3/27/2012 at 18. The defendant also failed to mention that Avery admitted that it "could be that
something happened, and that he had reportedly been under the influence of alcohol. Id.
Though the defendant provided St. John Vianney with an incomplete, misleading referral,
the facility still recommended inpatient hospitalization, Cardinal Bevilacqua accepted that
recommendation. Exhibit C-28; N.T. 3/27/2012 at 23. Roughly six months after Avery was
admitted to St,John Vianney Hospital, his primary therapist, Wayne Pellegrini, Ph.D.,reported to
the defendant that Avery "acknowledged that the incident [with R.F.] must have happened . . ."

DEFENDANT:I believe, I guess, the Cardinal did.
ADA BLESSINGTON; So you're on the board of the institution where you send priests to determine whether
or not the priest is going to remain in ministry, correct?
DEFENDANT:Right.
ADA BLESSINGTON: And it's owned by the same company,for lack of a better term, that you work for, is
that correct?
DEFENDANT: Right.
N.T. 5/23/2012 at 204-05.
Detective Joseph Walsh, a detective who pariicipated in the long term investigation into clergy sex abu.se in the
Archdiocese of Philadelphia, described St. John Vianney as being the center "where priests that were sent, priests that
had problems dealing, basically, sexually abusing minors, alcohol treatment problems, psychological problems. The
center itself was owned and operated by the Archdiocese, and they would send priests with problems to the center to be
evaluated!' N.T. 3/27/2012 at 12-13. St. John Vianney is located in Downingtown,PA. El, at 43.
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Exhibit C-40; N.T. 3/27/2012 at 42. In addition, Dr. Pellegrini added,"there remains [sic] concerns
about the existence of other victims." Icl. Dr. Pellegrini strongly recommended continued
treatment in order to prevent future abuse: "Finally, Father Ed is at a point in treatment with his
shame that necessitates continued inpadent treatment to prevent further acting out." Id. On
September 28, 1993, the defendant received the fmal pieces of information regarding Avery's sexual
misconduct, treatment and plan for the future prior to his release from St. John Vianney on October
22, 1993. Exhibit C-46; N.T. 3/27/2012 at 47. Dr. Pellegrini stated that Avery was not officially
diagnosed with a "sexual disordee because of"a number of reasons." Exhibit C-46; N.T.
3/27/2012 at 48. The two reasons given were: "there is only one report of abuse" and "Father Ed
had been drinking during those incidents, both by his and the victim's report." Id. Though Dr.
Pellegtini's team did not diagnose Aveiy with a sexual disorder, they still recommended that he
receive continued outpatient treatment and that he receive an assignment where he would be
separate from children:
The treatment team's recommendations for Father Ed post discharge from the Villa include:
One, continued outpatient treatment. Two, an aftercare integration team, ministry
supervision. Three, a ministry excluding adolescents and with a population other than
vulnerable minorities with whom Father Ed tends to overidentify [sic] with. Four,
attendance at a 12-step AA meeting for priests.
Id.
Despite Avery's admission to the staff at St. John Vianney that his assault of R.F. "must
have happened," Dr. Pellegrints concern about the existence of other victims, and St. John
Vianney's recommendation that Avery be kept away from adolescents, the defendant recommended
that Avery be assigned as an associate pastor at Our Lady of Ransom in Philadelphia. Exhibit C-47;
N.T. 3/27/2012 at 50-51. At that time, Our Lady of Ransom was a parish with a grade school.
N.T. 3/27/2012 at 52. In his letter to Monsignor Molloy, the defendanes suggestion that it would
be appropriate to assign Avery to a parish with a grade school was based, at least in part, on the fact
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that he had not been "clinically diagnosed as a pedophile." Exhibit C-47; N.T. 3/27/2012 at 50.
When asked on cross-examination about the safety of children in close proximity with a person who
has not been diagnosed as a pedophile, the defendant acknowledged that the absence of such a
diagnosis is a poor indicator of a child's welfare.
ADA BLESSINGTON; Do you agree that you've seen cases where someone is not
diagnosed as a pedophile and they still go out and sexually abuse children? You've seen that,
correct?
DEFENDANT:I've seen that. I've seen where a person is not diagnosed as a pedophile
and yet has engaged in acts of pedophilia.
ADA BLESSINGTON: Right. So just because some psychologist or psychiatdst says,
Were not gonna [sic] put this label on you, doesn't mean that you're not dangerous; would
you agree with that?
DEFENDANT:I think I would have to go case by case.
N.T. 5/23/2012 at 218-19.
Cardinal Bevilacqua rejected the defendanes recommendation to assign Avery to be an
associate pastor at Our Lady of Ransom Parish. Exhibit C-48; N.T. 3/27/2012 at 54. Instead,
Cardinal Bevilacqua suggested that the defendant find a chaplaincy for Avery. J. The defendant
obliged, finding an opening for Avery as a Chaplain at Nazareth Hospital. Exhibit C-50; N.T.
3/27/2012 at 56. Chaplains were able to reside at Nazareth Hospital. Exhibit C-50; N.T.
3/27/2012 at 58. However,the defendant petitioned Cardinal Bevilacqua to pertpit Avery to live in
a tectory while working at Nazareth Hospital. Exhibit C-50; N.T. 3/27/2012 at 56-57. Despite Dr.
Pellegrini's admonition against placing Avery in a situation where he would have access to
adolescents, the defendant facilitated Avery's placement in the rectory at St. Jerome's Church, to
which a grade school was attached. N.T. 3/27/2012 at 60; N.T. 4/25/2012 at 99. Avery's
appointment to reside at St. Jeromes was effective as of December 13, 1993. Exhibit C-51; N.T.
3/27/2012 at 59.
With the exception of Fathet Joseph Graham, St.jeromes pastor, the defendant did not
alert other priests who lived with Avery in the rectory at St. Jerome's about his sordid past; Father
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Michael Kerper, who resided at St. Jerome's with Avery for a period of time and was a fellow
chaplain at Nazareth Hospital, was under the impression that Avery had been assigned to live at St.
Jerome's after having been "treated for excessive work or something like a nervous breakdown."
N.T. 4/23/2012 at 143. Father Graham "had been informed by the Archdiocese that Father Avery
was not to be around children and was to live in the parish, be around other priests, and minister to
the local hospital." Exhibit DL-7; N.T. 5/23/2012 at 50. However, Father Graham stated that
Avery "help[ed] around the parish by celebrating Mass once a week and helping with children's
confessions when he can." Exhibit DL-7; N.T. 5/23/2012 at 51, Father Graham "did not have the
impression that he was a 'supervisor for [Avery] and there was no system of accountability
arranged." Exhibit DL-7; N.T. 5/23/2012 at 50.
Less than three months after Avery was assigned to live in the rectory at St. Jerome's, the
defendant personally placed Avery atop his list of priests "Guilty of Sexual Misconduct with
Minors." Exhibit C-52A; N.T. 3/27/2012 at 188-89.
The Commonwealth demonstrated at trial that, during the year-and-a-half from when R.F.
wrote to the Archdiocese detailing how Avery victimized him until Avery received his assignment to
work at Nazareth Hospital and live at St, Jerome's Church, the defendant continually shaded the
truth regarding Avery. When R.F. called the defendant on Novernber 2, 1992,inquiring about the
status of his complaint against Avery, the defendant chose not to relay Avery's admissions: "I told
[R.F.] that 1 had met with Father Avery, and Father had denied the allegations, but Father Avery had
stated that he would be willing to undergo a psychological evaluation in light of these allegations."
Exhibit C-25; N.T. 3/27/2012 at 15. The defendant omitted Avery's statement, "[I]t could be that
he groped R.F. while intoxicated. On March 11, 1993, the defendant went a step further,
responding to a parishioner who wrote about "unfavorable" calls that had been made regarding
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Avery, affirmatively misrepresenting that there had "never been anything but compliments heard in
this office about Father Avery . . ." Exhibit C-37; N.T. 3/27/2012 at 38.
After Avery's eight-month inpatient hospitalization at St. John Vianney, his "treatment
team" recommended that he continue to receive guidance from an "aftercare integration team."
Exhibit C-53; N.T. 3/27/2012 at 63. Although the defendant had placed Avery on the list of
priests "Guilty of Sexual Misconduct with Minors" on February 18, 1994, an acknowledgment that
the allegations which took Aveiy to St. John Vianney were true, the defendant failed to put an
"aftercare plan" in place as of February 22, 1994. II Nine months later, the defendant learned that
Avery's treatment team still had not met on a regular basis. Exhibit C-55; N.T. 3/27/2012 at 64. In
November 1994, around the same time that the defendant received that second notice that Avery
was not getting the type of care that the St. John Vianney staff thought he needed, the defendant
learned that Avery was exhibiting behavior similar to that which had precipitated the abuse of R.F.
Avery had begun disc jockeying parties again, and quickly made his engagements a top priority.
Exhibit C-56; C-61; N.T. 3/27/2012 at 64-65, 71. The defendant told Avery that he "should not
have been doing the work as a disc jockey, that he should be concentrating on his work as Chaplain
and his own recovery." Exhibit C-56; N.T. 3/27/2012 at 69-70.
But by February 1995, the defendant learned that Avery ignored his direction; Father Ketpet
informed the defendant that Avery had arranged substitutions to cover him in his work at Nazareth
Hospital, and could not work on 25 of 31 Saturdays because of his engagements. Exhibit C-61;
N,T. 4/23/2012 at 154-55. One such engagement was disc-jockeying a "dance at St. Jerome's
Parish. N.T. 3/27/2012 at 167-68. In September 1995, the defendant received another complaint
from Father Kerper about the defendanes disc-jockeying; Father Kuper stated that Avery had
booked three engagements for a single weekend, and was "even solicit[ing] new engagements."
Exhibit C-68; N.T. 3/27/2012 at 75.
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At trial, the defendant adrnitted that allowing Avery to disc-jockey dances put him in a
position where he could perpetuate his abuse:
ADA BLESSINGTON: Would you agree that a priest who has problems with kids, the
worst place you can have him is at a dance where they're all dancing around to the music
that he's playing like a Pied Piper? You understand that's what is going on, right?
DEFENDANT: Right. My understanding was that a teacher, or whoever was in charge of
the dance, asked him to do it and [Pastor] Graham told the teachers never do that again.
ADA BLESSINGTON: Do you understand that it's like you attract victims with something?
Do you understand that?
DEFENDANT: I do.
N.T. 5/29/2012 at 122-24.
Instead of addressing Avery's insistence on putting himself in situations where he would be
in contact with children, the defendant turned his focus to the person who had reported on Avery's
whereabouts, Father Kerper. The defendant had received a number of complaints about Avery's
behavior from Father Kerper, who was under the impression that Avery suffered from
workaholisrn, as he had not been told about Avery's history of sexual misconduct. N.T. 4/23/2012
at 163-64. The defendant chose not to confront Avery with Father Kerper's concerns; he found
that Father Kerper was the problem. On September 27, 1995, the defendant instructed Father
Kerper to convey his concerns about Avery to his supervisor at Nazareth Hospital, not to the
Secretary for Clergy, Exhibit C-69; N.T. 3/27/2012 at 76.
About a year after brushing aside Father Kerper's warnings about the amount of time Avery
spent disc jockeying, the defendant again ignored R.F.'s pleadings for the Archdiocese to consider
whether children were safe from Avery's abuse. On September 17, 1996, R.F. e-mailed the
defendant out of concern for possible victims:"Fm not asking for details what I want to know is is
he rehabilitated or in a situation where he can't harm others, Will the diocese vouch for the safety
ofits children. For my peace of mind I need to know." Exhibit C-75; N.T. 3/27/2012 at 81. There
was no evidence that the defendant ever responded to R.F.'s e-mail. N.T. 4/25/2012 at 47-51. RP',
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said,"I didn't — I didn't feel like I, in some sense, had really been heard. I didn't get feedback from
him or that I had been taken seriously." Id. at 53. Detective Joseph Walsh, one of the detectives
who culled and compiled records of the Archdiocese — including the Secret Archives — in the
investigation of the Archdiocese of Philadelphia pertaining to Aveiy, testified that as of September
2002, there were no documents suggesting that the defendant followed up on R.F.'s concern for
other victims:8
Though he did not respond in any way to R.F.'s reminders of the danger posed by Avely,
the defendant did respond when Avety asked for a recommendation to help advance his career. On
September 5, 1997, Avery wrote to Cardinal Bevilacqua, asking for a letter of recommendation for a
Doctorate of Ministry in Spirituality from the Lutheran Theological Seminary of Philadelphia. Once
Bishop Cistone passed the letter to the defendant along with direction to "Please handle as
Cardinal's delegate,"18 the defendant authored a letter describing Avely as a "very sincere, hard
working priest. He is honest and trustworthy. He is a man who is in touch with his spiritual life and
this becomes evident in his work and service." Exhibit C-78; N.T. 3/27/2012 at 85-86. A few
weeks later, the defendant followed up with Avery about the letter of recommendation. Exhibit C80; N.T. 3/27/2012 at 87. Even though the defendant portrayed Avery as "trustworthy" to the
Lutheran Theological Setninaiy, he told the priest that "in the future he should play things low-key,"
and that he had to be "more low-key than he has been recently." Exhibit C-80; N.T. 3/27/2012 at
88-89.

18 ADA BLESSINGTON: Look at 92. [Exhibit 92 is dated September 9, 2002]. Another question, up until that point in
time,is there any indication in any of the documents that you saw that Lynn did anything to investigate whether there
were other victims?
DETECTIVE WALSH: No, sir.

N.T. 3/27/2012 at 99-100.
19

Exhibit C-78; N.T. 3/27/2012 at 85.
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By the spring of 1998, Avery exhibited troubling behavior once again. In August of 1993,
Dr. Wayne Pellegrini had warned the defendant that Avery's failure to fully accept and own his
actions indicated that there was potential for "further acting out."20 After a meeting on April 2,
1998, Avery left the defendant with the impression that he was again minimizing his treatment at St.
John Vianney "and the allegations against him."21 However, the defendant did not take any action
to prevent future abuse. The defendant merely advised Aveiy that he would not be able to
recommend him for a position in another diocese, because "another diocese, as we do, always
requests the completion of a form which states the priest has not had allegations against him."
Exhibit C-83; N.T. 3/27/2012 at 90-91.
Less than six months later — around the beginning of the 1998 school year — D.G. began
training to serve Mass as an altar boy at St. Jerome's. N.T. 4/25/2012 at 101. He was ten years old
at the time, just having started fifth grade. Id. By the end of his first semester of fifth grade, D.G.
became a full-fledged altar boy, serving Mass with priests who were a part of the St. Jeromes
community — Father Graharn, Father McBride, Father Englehardt and Avery.n Id. at 105. D,G.
was never informed that a Church official had detertriined roughly four years earlier that Avery was

211

As noted Bora, Dr. Pellegrini wrote to the defendant on August 5, 1993:
Despite the fact that Father Ed has expressed a great deal of shame since the confrontation, he has
acknowledged that the incident must have happened because of[R.F.]s reaction and not because of his
recollection. This concerns the team and needs to be further explored. Finally, Father Ed is at a point in
treatment in dealing with his shame that necessitates continued inpatient treatment to prevent further acting
out.

Exhibit C-40; N.T. 3/27/2012 at 42(emphasis added).
21 In the defendanes memorandum to Avery's Secret Archive file concerning his April 2, 1998 meeting with Avery, he
wrote,"I am concerned for Father Avety. He still seems to minimize his experience at Downingtown and the
allegations against him." Exhibit C-83; N.T. 3/27/2012 at 92.
22 Like Avery, Father Englehardt lived in the rectory at St. Jeromes Parish. N.T. 4/25/2012 at 126. Father Englehardes
official responsibilities were as an Oblate of St. Francis, not as an Archdiocesan priest. U.at 125.
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guilty of sexual misconduct with a former altar boy at St. Philip Neii. Id, at 120. \Vhen Avery
served mass with D.G., he did so without supervision, Id.
Around December 1998-Janualy 1999, D.G. was sexually abused by Father Englehardt
during what Englehardt called a "session." Just before the spring of 1999, D.G. encountered Avery
after school inside the church on a Friday afternoon while D.G. was doing bell maintenance, part of
his duties as an altar server. Id. at 127. Avery pulled the boy aside and told hirn "that he heard
about my 'sessions with Father Englehardt and that outs were going to begin soon." N.T.
4/25/2012 at 126-27. just over a week later, D.G. served weekend Mass. Immediately thereafter,
Avery asked D.G. to stay because their "sessione were going to begin. a at 128-29. Avery took
D.G. to the sacristy, where he made the boy do a "striptease." Id. at 131. While telling D.G,,'Mils
is what God wants," Avery fondled D.G,'s penis with his hands and performed oral sex on hitn.23
Id. at 132-33. He penetrated D.G,'s anus with'a finger. Id. at 134. Avery instructed D.G. to
perform oral sex on him until he ejaculated on the boy's neck and chest. LL at 134-35. About two
weeks later, after a Sunday afternoon Mass, Avery sexually abused D.G. again in a similar fashion.
N.T. 4/25/2012 at 138-39. However, this titne Avery also licked D.G.'s anus, Id, at 140. "He told
me I did a good job; that God loves rne. And he'll be seeing tne soon." Id. But D.G. found ways
to switch Masses with other altar servers and to generally avoid all contact with Avery. Id. at 141-42.
Leading up to his sixth grade year, D.G. had become withdrawn and began using drugs. Id. at 143.
Alcohol and marijuana gave way to Percocets, Oxycontin, and Xanax, until D.G. developed a "fullblown heroin addictive by age 17. J. at 146.
In 2002, a child sex abuse scandal in the Archdiocese of Boston became national nev.,Fs. N.T.
3/27/2012 at 177. As a result, leaders of the Catholic Church met in Dallas in June 2002 and

23 Averys abuse of D.G. was not reported to the Archdiocese until January 30, 2009. At this time, the defendant was no
longer Secretary for Clergy, having left that position to become the pastor at St. Joseph's -Parish on June 28, 2004. age
Exhibit C-100A.
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produced the "Dallas Charter," which set forth requirements that the Diocese around the nation had
to follow when it came to child sex abuse, N.T. 4/12/2012 at 98. The "Dallas Charter" is a
document in which the bishops of the United States "pled to the Catholics of the United States that
they would offer proper care, spiritual, psychological care, to victirns of sexual abuse by the clergy
and offer protnpt and proper investigation of accusations and dealings with those accused?' Id. As
part of that promise, the Charter required each Diocese to establish a Review Board to evaluate and
act upon allegations of clergy sex abuse. N.T. 3/27/2012 at 181. Additionally, the Charter
eliminated the possibility of restricting a priest's ministry. N.T.4/12/2012 at 118. While the
scandal in Boston and the Dallas Charter were visible turning points in the Church's public stance
on allegations of sexual misconduct, canonical law had always prohibited clergy sex abuse. For
example,"No. 8 of the Essential Norms," which waS in place long before 2002, stated:
When even a single act of sexual abuse by a priest or deacon is admitted or is established
after an appropriate process in accord with canon law, the offending priest or deacon will be
removed permanently from ecclesiastical ministry, not excluding dismissal from the cleiical
state, if the case so warrants.
Id. at 115-16.
On _June 20, 2002, R.F.'s brother,J,F., called the defendant and detailed how he was also
fondled by Avery when was 14 or 15 years old. Exhibit C-88; N.T. 3/27/2012 at 96. J.F.
remembered how Avery drove a van with five or six kids to his house in Wildwood,NJ and
furnished alcohol for the children. Id. "g.F.1 said that Father Avery was jumping on each kid. He
stated that Avery was 'tickling me „. felt like he was going to grab me."' kt
i Additionally, during
his telephone call, J.F. notified the defendant that Avery had been seen in recent weeks disc
jockeying patties.

On June 2, 2003, the defendant initiated a "Preliminary Investigation" into the accusations
made against Avery "on or about Septernber 28, 1992 which resurfaced on or around June 19,
200Z" Exhibit C-94; N.T. 3/27/2012 at 101, On September 27, 2003, the Archdiocesan Review
19

Board found that Avery was "in violation of the Essential Norms defming sexual abuse of a minor,"
and concluded that he should be removed from active ministry as well as from the rectory living
situation,"or any other living situation in which he would have unrestrained access to children

now

or in the future." Exhibit C-95; N.T. 3/27/2012 at 102-03. On December 5, 2003, Cardinal
Justin
Rigali signed a decree excluding Aveiy from ministry, prohibiting him from residing in "any
ecclesiastical residence without the permission of the Archbishop" and from celebrating or
concelebrating public Mass or administering the sacraments. Exhibit C-97; N.T. 3/27/2012 at
10405.
On June 20, 2005, Cardinal Rigali requested that Avery be laicized.24 Exhibit C-98; N.T.
3/27/2012 at 105. On August 13, 2005, Avery wrote to the Vatican, requesting laicization. Exhibit
C-99; N.T. 3/27/2012 at 106. On Januaiy 20, 2006, Pope Benedict XVI granted Avery dispensatio
n
from all piiestly obligations. Exhibit C-100; N.T. 3/27/2012 at 106-07.
"OTHER ACTS" EVIDENCE
On October 28, 2011, the Commonwealth filed a motion in limine to admit "other acts"
evidence pursuant to Pa.R.E. 404(b)(2). The Com.monwealth argued that in order to understand the
defendant's intent, knowledge, motivation and absence of mistake when handling Avery's case, it
was necessary for the jury to see how he personally handled other cases in which priests had been
accused of sexual molestation and to have a sense of the knowledge he acquired from reviewing the
Secret Archives that were entrusted to his care.
Evidence in their files reveals the same inaction by Lynn in the face of reports that priests
were raping, molesting and acting immorally with children; the repeated transfers when
trouble arose; and the invaiiable decision to let abusing priests continue in ministry while
keeping parents ignorant of the peril
The sheer magnitude of the abuse problem in the Archdiocese, Lynn's familiarity with
abusers habits, and his obvious understanding that abusers almost always have multiple
24

A priest who has been "laicizee is one who has been returned to lay status.
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victims all prove that Lynn understood the risk to which he was subjecting children when he
failed to report the priests climes and returned abusers to parishes. The Commonwealth
intends to ptesent evidence of Lynn's handling of other abusive priests as other acts
evidence pursuant to Pa.R.E. 404(b)(2).
Commonwealth's Motion in Limine to Admit Other Acts Evidence, 10/28/2011, at 6-7.
The Commonwealth sought in their motion to admit evidence pertaining to 27 different
priests. Prior to nial, this Court held a six-day heating, during which time the Commonwealth
presented atgument as to the relevant, non-propensity purpose for which each prieses information
was being offered. The Commonwealth argued that the defendanes awareness of or management of
these other priests helped to elucidate his state of mind when handling Avery's situation.
At trial, this Court admitted evidence as to 20 priests pursuant to Pa.R.E. 404(b)(2). This
Court deterrnined that the evidence relating to each priest would contribute to the jurys ability to
conduct a nuanced evaluation as to whether the defendant knew the danger presented by priests
who had abused children in the past, whether the defendant knowingly disregarded that risk to
instead protect the reputation and fmances of the Archdiocese, whether the defendant knowingly
put D.G. and other unnarned minors to whom Avery had access in jeopardy, and whether the
defendant intended that sexually abusive priests opetate within the Archdiocese without supervision.
A description of the admissible evidence as to each of these priests follows.25
(1) Father Michael Bolesta
On July 18, 1991, the defendant leatned that two county detectives had visited the rectory of
Ss. Philip & James in Exton,PA,where Father Michael Bolesta had been a Parochial Vicat since
June of 1989. See Exhibit 1704; 1705; N.T. 4/18/2012 at 102-05. The detectives questioned the

25 Evidence related to Father Wiejata was adrnitted at trial to show the defendanes consciousness of guilt. As
"consciousness of guile' is admissible independent from Pa.RE. 04(b), Father Wiejata is not one of these 20 priests.
See Commonwealth v. Johnson, 838 A.2d 663, 680 (Pa. 2003)(admitting "consciousness of guile' evidence without
concern for the provision of notice as is required for "other acts" evidence pursuant to Pa.R.E. 04(b)(4)).
Nevertheless, the evidence of the defendanes Grand Jury testimony concerning Father Wiejata is laid out at the end of
the "Other Acts" Evidence section.
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pastor of Ss. Philip & James, Father John Caulfield, concerning allegations made by patents of
several teenage boys that Father Bolesta had inappropriately touched boys on several occasions.
N.T. 4/18/2012 at 104. Father Caulfield followed up with one of the boys, who indicated Father
Bolesta had been "all over" him in a basketball game, and had suggested that the boy go swimming
naked. Id. Father Caulfield told the detectives that, about seven months earlier, the mother of a
different boy complained that her son swam with Father Bolesta "and that the same circumstances
were present." Id. at 105. Father Caulfield requested direction from then-Secretary for Clergy R.ev.
Jagodzinski. In his memorandum to Father Bolesta's Secret Archive file, Rev.Jagodzinski wrote,
"No mention of charges has been made so fat. My reaction to the detectives question is similar to
that of Father Caulfield, namely, that if the Church acts on this, the matter is likely to be dropped by
the parents." Exhibit C-1705; N.T. 4/18/2012 at 105.
On July 20, 1991; Monsignor Molloy and the defendant interviewed one of Father Bolesta's
alleged victims, R.G., along with his family. Exhibit C-1708; N.T. 4/18/2012 at 111-12. They
learned that Father Bolesta took R.G. to a Phillies game, where he spoke to R.G. about how
masturbation was a way to relieve stress. I. R.G. also detailed how Father Bolesta grabbed R.G.'s
leg "up high on the thigh" during a pool basketball game and insisted that they shower together
thereafter. Id. On another occasion when R.G. was centering a statue on the altar, Father Bolesta
reached between R.G.'s legs to help center the statute. Id. As a result of the interview with R.G.
and his family, the defendant received nine additional names of possible victims. N.T. 4/18/2012 at
113. Over the next month, Monsignor Molloy and the defendant interviewed the families of some
of the other boys. Virtually every account involved being forced to swim naked, being groped
during a basketball game, or both: Father Bolesta pushed A.V. and M.V. into the seminary pool after
the boys had showered, which pulled their towels off; Father Bolesta groped G.D.'s leg during a
pool basketball game; Father Bolesta continually grabbed M.M.'s "bute' in the pool, and then asked
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M.M. four times if he would shower with him. Exhibit C-1709; C-1710; C-1714; N.T. 4/18/2012 at
113-18, 130-31.
On August 5, 1991, Monsignor Molloy and the defendant met with Father Bolesta, and
addressed the numerous allegations of sexual misconduct. Exhibit C-1717; N.T. 4/18/2012 at13437. As Monsignor Molloy detailed boys experiences of being touched inappropriately, forced to
swim naked, pressed to talk about masturbation and asked to shower with Father Bolesta, Father
Bolesta denied each claim of wrongdoing, and offered innocuous explanations for his conduct. Id.
For example, Father Bolesta was asked whether he suggested that a child swim naked. He denied
that allegation, and told Monsignor Molloy and the defendant that he offered an old bathing suit of
his rather than having the boy swim naked. Exhibit C-1717; N.T. 4/18/2012 at 135. At that time,
Father Bolesta was approximately five-foot-nine, 223 pounds. Exhibit C-1717; N.T. 4/18/2012 at
136.
During the interviews of the victims and their families, a number of individuals expressed
extreme anger and disgust with Father Bolesta. R.G.'s mother told IVIonsignor Molloy and the
defendant that she felt that her son was "emotionally rapecr and that Father Bolesta should never
work with children again.26 Exhibit C-1713; N.T. 4/18/2012 at 126. In response, Monsignor

26 On cross-examination, the defendant admitted that he understood the gravity of R.G.'s mother's anger and the
longlasting effect of Father Bolesta's abuse of R.G.:

ADA BLESSINGTON:Look at the third paragraph, "[R.G.'s mother] began by saying that she had to speak
as a mother. As a mother, she stated there is no word to describe the rage she feels about this situation. She
stated that the son who lived in her house really 'no longer lives in her house: By this, she meant there has
been a dramatic change in her son,and she goes on. So this is, literally, your initial stint of on-the-job training,
you're hearing this from a mother, correct?
DEFENDANT: That's right.
The cross examination continued:
ADA BLESSINGTON: And you see what it does to the son? I mean,first day you see the effect it can have
on a kid? It can min his life, right? You saw that the first day, correct?
DEFENDANT: Correct,
N.T. 5/24/2012 at 151-52,
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Molloy assured R.G.'s mother that the Archdiocese would "etr on the side of caution. I assured her
that every caution will be exercised." Id. Mr. Richard Mitch, the maintenance man at Ss. Philip &
James and the first person to whom some of the boys had turned regarding Father Bolesta's abuse,
told the defendant that one of the victim's fathers "said he would put Father Bolesta in the
hospital." Exhibit C-1712; N.T. 4/18/2012 at 122. Instead of honestly confronting Father Bolesta
with the gravity of the emotions expressed by the victims and their families, the defendant
misrepresented thei± sentiments, The defendant told Father Bolesta that "the families we talked to
were very concerned for [him] and wanted him to know they valued his priesthood and that he had
done many good things as a pfiest." Exhibit C-1717; N.T. 4/18/2012 at 134-37.
Despite the multitude of accusations, each of which corroborated and lent credibility to
other accounts of abuse, the defendant accepted Father Bolesta's denials as the truth and suggested
to Father Bolesta that his behavior might have been the product of stress and fatigue:"Father Lynn
stated that perhaps even though them was no action committed, perhaps the behavior has to be exa.mined
especially because of the stress and tiredness Father Bolesta said he was experiencing." Id.
(emphasis added).
Monsignor Molloy told Father Bolesta that the Archdiocese was "not completely out of the
woods yet as far as a lawsuit is concerned." Exhibit C-1717; N.T. 4/18/2012 at 134-35. But
Monsignor Molloy and the defendant assured Father Bolesta that, while he received counseling at St.
Luke's Institute,27 his parish would be told something "about his health and his desire to work on
that and not being able to do that and still be stationed at such a busy palish." Exhibit C-1717; N.T.
4/18/2012 at 137. On September 18, 1991, the defendant met with a family from Father Bolesta's

27 Monsignor Molloy and the defendant asked Father Bolesta to receive counseling. Exhibit C-1717. Because many of
Father Bolesta's parishioners worked at St. John Vianney, Monsignor Molloy asked Father Bolesta to "take advantage of
the services available at Saint Luke's Institute instead. Id. St. Luke's Institute is located at 8901 New Hampshire
Avenue,Silver Spring, Maryland, 20903.
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former parish, who commented to him that "his [Father Botesta's] leaving was shrouded in
mystery." Exhibit C-1724; N.T. 4/18/2012 at 144.
Immediately after Father Bolesta's departure from Ss. Philip &James, he reported to St.
Lukes for an evaluation. Following one week of testing, Father Bolesta was diagnosed with an
unspecified sexual disorder, and the staff"strongly advised that he he enjoined frorn one-on-one
contact with minors and that he return for reevaluation in one year." Exhibit C-1718; N.T.
4/18/2012 at 140. On November 4, 1991, Father Bcilesta reported to the defendant that he had
been receiving counseling with Dr. Phillip Ming/22a; roughly five months later, Dr. Miraglia offered
the same suggestion that had been given by the staff at St. Lukes:"one-on-one youth contact and
direct responsibility for youth . . should be avoided at present in regards to Father Bolesta."
Exhibit C-1733; N.T. 4/18/2012 at 155. One week later, Monsignor Molloy wrote to Bishop Cullen
that Father Bolesta had not rehabilitated as he had hoped; Father Bolesta "has not engaged in
psychotherapy and support groups as aggressively as I had anticipated .. ." Exhibit C-1734; N.T.
4/18/2012 at 156. The defendant indicated that he reviewed Monsignor Molloy's memorandum
and agreed with its content. Exhibit C-1734; N.T. 4/18/2012 at 156. Though there had been no
change in the status quo and no ree-valuadon by St. Lukes, Cardinal Bevilacqua went ahead and
appointed Father Bolesta as an associate pastor at St. Agatha-St. James with no restrictions on his
rninistry, effective June 15, 1992. Exhibit C-1737; N.T. 4/18/2012 at 158.
The staff at St, Luke's re-evaluated Father Bolesta from October 11, 1992 until October 14,
1992 and also found that Father Bolesta had not shown "the degree of improvement that they had
hoped for." Exhibit C-1737; N.T. 4/18/2012 at 160. His diagnosis of an unspecified sexual
disorder remained. L. "His perceptions are still idiosyncratic and most at risk for distortion

Dr. Phillip lvfiraglia worked at St. John Vianney. In addition to Father Bolesta, Dr. Miraglia also conducted
psychological evaluations of Father Robert Brennan, Father Francis X.Trauger,and Father Raymond O. Leneweaver.
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around matters of dependency, sexuality, and a sense of his own manhood. The responses
continued to show evirlence of sexual preoccupation." Exhibit C-1739; N.T. 4/18/2012 at 160.
However, St, Lukes still concluded,"kliven Father Bolesta's cooperation with recommendations
and his improvement we see no need to continue any restrictions on his ministry assignment." Id.
Eventually, a number of eighth grade boys from Ss. Philip & James learned that Father
Bolesta had been reassigned. The boys expressed deep resentment that, although "it was known
that he did things with boys while at the parish and that he should not be a piiest because he could
do the same thing to other boys in other places," Father Bolesta had been reassigned to St. AgathaSt. James. Exhibit C-1740; N.T. 4/18/2012 at 162-63. After spending "most of the endre day „.
listening and defusing the anger, dissatisfaction, mistrust, rumors and gossip," Rev. Thomas
O'Brien, a Clinical Psychologist sent out by the Archdiocese to rneet with the boys, offered
assurances that "no cover-up was ever part of this situation." Exhibit C-1740; N.T. 4/18/2012 at
163. Rev. O'Brien felt as though he "established an air of truse through this dialogue. Id.
- However,in his subsequent letter to the defendant, Rev. O'Brien suggested that if the
Archdiocese had been more discreet about Father Bolesta's reassignment, this crisis could have been
averted:
This letter is meant to be an update but also to serve as a word of caution in the future. The
published reassignment of Father Michael Bolesta in the Catholic Standard and Times was
the cause for this issue resurfacing, coupled with the rnedia hyp [sic] regarding peclophalia
[sicl cases.
Exhibit C-1740; N.T. 4/18/2012 at 163-64.
On November 4, 1992, the defendnnt responded to Rev. O'Brien: "I also thank you for your
note of caution regarding the publishing of reassignments of priests accused of such actions even if
reality is more misunderstanding and misperception," Exhibit C-1740; N.T. 4/18/2012 at 165.
Roughly six months later, Cardinal Bevilacqua directed that the defendant"handle a letter from a
parishioner who expressed "sadness, confusion and great concern
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for the protection of

children," as he learned that, after Father Botesta was confronted with allegations of sexual
misconduct with altar boys, he was "transferred to another position within the Archdiocese."
Exhibit C-1743; N.T. 4/18/2012 at 166-68. The defendant wrote back to this parishioner,
identifying himself as "Cardinal Bevilacqua's representative in matters involving sexual misconduct
by the Clergy."

The defendant then wrote,

The matter of any sexual misconduct on the part of a priest is serious and handled by the
Archdiocese in a most responsible manner. I appreciate your care and concern in the matter
you mentioned in your letter. However,several statements which you made indicated that
you were not in possession of the proper facts and information.
Exhibit C-1743; N.T. 4/18/2012 at 168.
On his February 18, 1994 Report from the Secretniat for Clergy, titled "Allegations of
Sexual Misconduct with Minors with No Conclusive Evidence," the first narne the defendant placed
on that list was "Reverend Michael C. Bolesta, Associate Pastor St. Agatha/St.James." Exhibit C1814; N.T. 5/16/2012 at 183.
(2) Father Nicholas Cuderno
Prior to the defendant's ascension to be Secretary for Clergy, there were five incidents in
Father Nicholas Cudemo's Secret Archives file. First, on April 18, 1966,a parishioner of St.
Stanislaus Church" in Lansdale,PA wrote to Cardinal Krol, stating:
It is known among the parishioners of St. Stanislaus Church, Lansdale,Pa., that one of our
young priests, ordained only a few years, has been involved in a love affair (there is no better
way to describe it than that) for the past three years that he has been in our parish. The
narne of this priest is Father Cudemo. The teen-age girl is a junior at out Lansdale Catholic
High School.
Exhibit C-459; KT. 5/3/2012 at 62-63.
Second, on August 20, 1969, Father Louis DeSimone reported an incident in which he
observed Father Cuderno trying to calm a hysterical girl in the offices of Archbishop Kennedy High
Father Cudemo served as an assistant pastor at St. Stanislaus from June 1963 until June 1968. Exhibit C-458; N.T.
5/3/2012at6t
\
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School', When Father DeSimone asked the girl to leave, she shouted that she loved Father
Cuderno so loudly that the neighbors could hear her. Exhibit C-461; N.T. 5/3/2012 at 66. Third,
about a rnonth later, after Father DeSimone returned from vacation he learned from his
housekeeper that, one afternoon, Father Cuderno had taken a different young woman into his room
for a half-hour with the door closed. Exhibit C-461; N.T. 5/3/2012 at 66-67. Fourth, on July 26,
1977, a recent graduate from Cardinal Dougherty High School? revealed that her best friend, K,S.,
confided that since June 1975, K.S. had been "associating" with Father Cudemo and had had sex
with him. Exhibit C-462; N.T. 5/3/2012 at 69, After K.S. kft Cardinal Dougherty High School,
Father Cudemo had visited her while she was enrolled in Bloomsburg State Teachers College. jct.
On July 4, 1977, Father Cuclerno vacationed with K.S. in Florida for 13 days. ``There was
apprehension expressed by [K.S.1 that she may have been pregnant at that time; however that
condition does not exist from the latest information," a Father Cudemo was confronted with
these allegations and admitted "his imprudence and admits that he is attracted to younger girls but in
no offensive way e]ccept to be friendly with them, counsel them." Exhibit C-463; N.T. 5/3/2012 at
74. Monsignor Statkus noted that he considered "changing[Cudemo] frorn the teaching apostolate,
since he has already been changed twice previously to other high schools and yet the particular
friendships have continued." Exhibit C-463; N.T. 5/3/2012 at 75.
On Septetnber 25, 1991, the defendant met with three women,each of whom was related to
Father Cudetno; they provided detailed accounts of suffering sexual abuse at his hands. Exhibit C465; N.T. 5/3/2012 at 79-88. When N.W. was 15 years old, Father Cudemo was staying overnight
at her family's home in Yeadon. On her way to the bathroom, he called her into the room, and told

'
0 Father Cudemo served as a faculty member at Archbishop Kennedy High School from February 1959 until June 1973.
Exhibit C-458; N.T. 5/3/2012 at 61.
31 Father Cuderno was a faculty member at Cardinal Dougherty High School from June 1973 until September 1977.
Exhibit C-458; N.T. 5/3/2012 at 61.
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her to sit on the bed, Father Cudemo kissed her passionately and told her,"This is okay. Ies all
right for cousins to be close." Exhibit C-465; N.T. 5/3/2012 at 81. While K.M. was in high school,
Father Cudemo would drive her horne from school events. Exhibit C-465; N.T. 5/3/2012 at 82.
On one occasion, Father Cudemo stopped the car and kissed K.M. passionately. On another
occasion, he took K.M.'s hand and put it on his penis. Exhibit C-465; N.T. 5/3/2012 at 83, Lastly,
D.D. grew up four houses away frorn Father Cudemo. When she was between the ages of 10 and
14, Father Cudemo would tell her to do "sexual things" over the phone while he masturbated.
E,xhibit C-465; N.T. 5/3/2012 at 86. While she was in grade school, Father Cuclemo would take off
his clothes and lay on top of her while she was nude; he would ejaculate all over her and say
demeaning things to her; he put his penis in her mouth and ejaculated. Exhibit C-465; N.T.
5/3/2012 at 89. Later in life, D.D. attempted suicide several times, ending up in the Intensive Care
Unit on at feast one occasion. Exhibit C-465; N.T. 5/3/2012 at 90.
After these women detailed the abuse they suffered, ID.D.'s husband said that he felt Father
Cudemo should face the "civil justice system." Exhibit C-465; N.T. 5/3/2012 at 94. One of the
women asked whether there had been prior complaints against Father Cudemo. N.T. 5/10/2012 at
22. Monsignor Molloy told them that there had been nothing "of this nature," Id. In fact, roughly
three to four months before N.W., K.M. and D.D. met with the defendant and Monsignor Molloy,a
wornan named B.A.K. had contacted the Archdiocese arid stated that she had been in a relationship
with Father Cudemo for most of the prior 15 years — since she was 16 years old. Exhibit C-458; C464; N.T. 5/3/2012 at 76-77; N.T. 5/10/2012 at 24. That information was in Father Cudemo's
Secret Archive file, to which Monsignor Molloy and the defendant had access. Instead of
acknowledging that prior cornplaints existed, Monsignor Molloy "offered a middle ground,"
explaining that "they could say that although they are exercising as rnuch restraint as possible now
and allowing him an opportunity to engage in therapy, if there is a recurrence, they could resort to
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whatever legal action is available." Exhibit C-465; N.T. 5/3/2012 at 94. The defendant noted in his
memo that D.D.'s husband "is not Catholic and did not understand some of the ideas surrounding
the obedience a priest should exercise." Id.
In October of 1991, Father Cudemo was confronted with these accusations. Father
Cuderno's fast response was that "he has known lots of women and that it always takes two to do
these things," Exhibit C-466; N.T. 5/3/2012 at 98-99. He "then stated that 'a lot of people are out
to get me in my life. He stated he was tired of being harassed and this — with this and that people
are crucifying him." Exhibit C-466; N.T. 5/3/2012 at 100. Though Father Cudemo insisted that he
"honestly did not think he had done anything wrong with a minor," when asked whether he ever
laid nude on top of a girl with her clothes off, he said,"hossibly." Exhibit C-466; N.T. 5/3/2012
at 101-02. In late October, another woman came forward with an account of having been abused by
Father Cudemo; it was the ninth such allegation to be included his file. Exhibit C-470; N.T.
5/3/2012 at 130. On November 5, 1991, victims N.W.,IC,M., and Da wrote to Cardinal
Bevilacqua, labeling the Archdioceses failure to remove Father Cuderno as "immoral and negligent,"
and also threatening to Elle a lawsuit Exhibit C-473; C-474; N.T. 5/3/2012 at 144-45.
Within one week of the letter threatening a lawsuit, Monsignor Molloy and the defendant
met with Father Cudemo and asked him to withdraw from the parish. Exhibit C-474; N.T.
5/3/2012 at 145. Father Cudemo pushed back, telling Monsignor Molloy and the defendant that he
wanted a "second opinion." "He felt that we had, as he said,'pulled the rug out from under him' by
asking him to go to St, Luke Institute the very next day. He said he is not advetse to going, but he
wants to be cleat of why he is going." Exhibit C-479; N.T. 5/3/2012 at 151. Father Cudemo
continued to resist treatment:
Father Cudemo said that he feels too much emphasis is being put on the treatment and the
questions asked of him. He feels that sometimes what the doctor considers a critne he only
considers immature behavior, that some things are sinfulness as compared to being criminal
acts.. . Father Cudemo said that if he accepted this treatment, he is not doing so to get help
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but more to be compliant. He said he is willing to 'go to the crucifixion. Father Cudemo
says he knows what he did, but he did not do all the things that they are saying that he did,
nor to the extent that they say he did. Father Cudemo said he would like to go to St. John
Vianney Hospital, Downingtown. He said he has been out of the parish so long he no
longer feels like the pastor.
Exhibit C-479; N.T. 5/3/2012 at 153.
On February 11, 1992, Monsignor Molloy and the defendant presented Cardinal
Bevilacqua's directives to Father Cudemo. Exhibit C-482; N.T. 5/3/2012 at 155. The directives
included immediate hospitalization and assignment to the rectory of Immaculate Conception for
purpose of residence. Exhibit C-483; N.T. 5/3/2012 at 158-60. Father Cudemo "read the letter
and stated he had made up his mind. Cudemo stated: I am not going for hospitalization. I will not
report to this rectory (Immaculate Conception) for more than one reason."' Exhibit C-482; N.T.
5/3/2012 at 156. From February 1992 through December 1994, Father Cudemo repeatedly refused
to abide by the Cardinal's directives, and the defendant repeatedly instructed him to comply,
emphasizing that restrictions were placed on his faculties "for the good of the Church and the
avoidance of scandal." Exhibit C-490; C-492; C-493; C-494; N.T. 5/3/2012 at 164-69.
During that two-year span,D.D. and hes family initiated a lawsuit against Father Cudemo
and the Archdiocese.' Exhibit C-491; N.T. 5/3/2012 at 164. On March 28, 1995, the defendant
wrote to Father Cudemo's Canon Lawyer, Monsignor Leonard Scott, informing him that if Father
Cudemo did not submit his resignation, the canonical process for removal from the priesthood
would begin. Exhibit C-496; N.T. 5/3/2012 at 170. On February 7, 1996, a meeting was held in
accordance with canonical law to start the process of removing Father Cudemo as pastor. Exhibit
C-500; N.T. 5/3/2012 at 174. The first "cause and basis" for Father Cudemo's removal was "acting
in a way which is gravely detrimental and disturbing to the ecclesial community (c. 1741, 1), based
on Father Cudemo's long-standing pattern of immoral behavior." Exhibit C-500; N.T. 5/3/2012 at
32 The lawsuit

was eventually dismissed, as the statute of limitations had passed. N.T. 5/3/2012 at 189.
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175. The second "cause and basis" was "disregard for the obligation of clerical celibacy and perfect
and perpetual continence (c. 277), based on Father Cudemo's long-standing pattern ofimmoral
behavior." Id.
On May 3, 1996, Father Cudemo wrote to Cardinal Bevilacqua, resigning from his position
as pastor at St. Callistus "because of my disability arising from injuries sustained in the accident of
March 1,1992, and on the recommendation of my clinical psychologise'. Exhibit C-502; N.T.
5/3/2012 at 178. Father Cudemo's clinical psychologist, Dr. Hugh Carberry, was not part of the
Archdiocese-ordered treatment plan. On May 22, 1996, Dr. Carberry wrote to the defendant33,
expressing his "professional opinion!' that Father Cudemo "is not a pedophile, not has he ever been
one," that he "is not a danger to anyone," and that he "cannot function in an administrative
positiore' because of head trauma suffered in a car accident in early March. Exhibit C-503; N.T.
5/3/2012 at 179. In contrast, more than two years earlier, the defendant had placed Father Cudemo
as the second name on a list of"Diagnosed Pedophile priests.34 Exhibit C-1817; N.T. 5/16/2012
at 197-98.
Even though Dr. Carberry offered no support for his professional conclusions, Cardinal
Bevilacqua rooted his decision to allow Father Cudemo to retire as a priest "in good standing" in
part on Dr. Carberry's opinion:
After prayerful deliberation and with consideration of the written professional therapist [sic],
Doctor Hugh Carberry, as stated in his letter of May 22, 1996, I grant your request for
retirement and appoint you to the status of retired priest. At this same time, I offer my
gratitude for your many years of active priestly service to the people of the Archdiocese of
Philadelphia. By copy of this letter, I am asking Reverend William J. Lynn, Secretary for
Clergy, to explain in fuller detail your status as retired priest.
Exhibit C-504; N.T. 5/3/2012 at 181.

33 Dr, Carberry

misspelled the defendanes name,"Reverend Linn."

When the defendant created that list on February 18, 1994, he added that Father Cudemo had "Restricted Faculties,"
and was "Living with Relatives." Exhibit C-1817; N.T, 5/16/2012 at 197-98.

34
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On July 2, 1996, the defendant wrote to Father Cudemo,explaining his status as a retired
priest:
At this time Cardinal Bevilacqua no longer asks you to restrict your faculties to private Mass
only. You are permitted to exercise your priestly service with the faculties cif the
Archdiocese of Philadelphia. This decision has been reached based on the professional
opinion provided by Doctor Carberry in his letter of May 11, 1996.
Exhibit C-505; N.T. 5/3/2012 at 182.
On _January 21, 1997, the defendant signed a document pronouncing Father Cudemo to be a
"retired priest in good standing in the Archdiocese of Philadelphia." Exhibit C-506. N.T, 5/3/2012
at 184.
On February 12, 1997, Father Cudemo wrote to a priest in Orlando, Florida, inquiring about
serving in the Orlando Archdiocese. Exhibit C-507; N.T. 5/3/2012 at 184-85. Shortly thereafter,
the defendant rnet with Father Cudemo and infonned him that he could not complete the
"confidenlial statement" form needed to transfer Father Cudemo to the Orlando Archdiocese
because "he did admit to some sexual misconduct with teenage girls when he was younger." Exhibit
C-508; N.T. 5/3/2012 at 187. However, neither those admissions, nor the numerous accusations of
sexual misconduct,35 nor the fact that the defendant placed Father Cudemo on the list of
"Diagnosed Pedophiles" prevented the defendant from encouraging Father Cudemo to participate
in the Archdiocese of Philadelphia: "I suggested to birn that he go there [Orlando] in the winter
months for rest and help us out in the summer months." Exhibit C-508; N.T. 5/3/2012 at 187.
On January 19, 2001,Philadelphia Police Officer Denise Holmes from the Sex Climes Unit
called the defendant concerning allegations made about Father Cudetno by a former student, A.G.,
while at St. henaeus School. Exhibit C-512; N.T. 5/3/2012 at 192-93. A.C. stated that when she
was in fifth, sixth and seventh grades, Father Cuderno touched her genitals, Id. Officer Holmes

35 Two additional accusations had been made by that point, which brought the total numbet of victims to 11. N.T.
5/3/2012 at

183.
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asked the defendant "if I had any other allegations from St. Irenaeus at that time." Id. The
defendant stated,"none of which I was aware." Id. Instead of informing Officer Holmes that there
were allegations from girls from other parishes — including one from a parishioner at St. Irenaeus
named IA. — and that he had himself designated Father Cudemo as a "pedophile," the defendant
stated,"[t]he only other thing is he is under the care of a therapist. He has been since 1991, and that
therapist assures us that he is not a danger to anyone." Exhibit C-1855; N.T. 5/8/2012 at 13.
When she asked me why he was retired, I explained to her the situation that brought about
his retirement, which is on file, and that they all had to do with allegations made by his
family. I was open and honest with the officers [sic] and explained the situation, his current
circumstances, and especially that he is not permitted to minister in Florida.
Exhibit C-512; N.T. 5/3/2012 at 193.
The defendanes assertion that "all" of the allegations against Father Cudemo were made by
his family was also incorrect; only 3 of the 11 allegations were made by individuals related to him.
Exhibit C-512; N.T. 5/3/2012 at 194.
After the Philadelphia Inquirer published an article in the summer of 2004 titled "Church's
Oversight of Priests at Issue," which included a photo of Father Cudemo, A.C. wrote to the
Archdiocese:
I feel completely betrayed by the Archdiocese. I feel that they have repeatedly deceived me
throughout the years. On several occasions I had specifically asked members of the
Archdiocese hierarchy if they knew if Father Cudemo abused other children, and I was told
defmitely no. Today that seems like clear deception.
Exhibit C-524; N.T. 5/3/2012 at 200.
(3) Father Stanley Gana
The defendant was working as Monsignor Molloy's assistant in 1991 when the Archdiocese
was notified that a seminarian, R.K., had been sexually involved with a male student during the
1990-91 academic year at St. Charles Borromeo Seminary in Overbrook,PA. Exhibit C-281; N.T.
4/2/2012 at 224. During the course of conducting a full investigation into R.K.'s homosexucilactivity
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with students at the seminaly, Monsignor jagodzinski learned through Rector Daniel A. Murra?
that R.K. told a fellow seminarian that he had been sexually abused Father Stanley Gana over a
seven-year period. Exhibit C-289; N.T. 4/2/2012 at 226. By mid-December 1991, the defendant
had taken part in multiple rneetings concerning R.K.'s allegations of abuse by Father Gana. Exhibit
C-291; C-292; C-293; N.T. 4/2/2012 at 226-27. During one such meeting, Rector Murray told the
defendant that he was "convinced it is a fact that[RIC] was abused by Father Gana." Exhibit C300; N.T. 4/2/2012 at 228. On April 10, 1992, Monsignor Molloy and the defendant met directly
with R.K. regarding his allegations of abuse. Exhibit C-306. R.K. said that he had been victimized
by Father Gana for the first time as a 13-year-old eighth grader. U;N.T. 4/2/2012 at 230-31. In
the summer of 1980, R.K. had accepted a. job as the sacristan at Our Lady of Calvary Parish, which
required that R.K. spend the majority of his weekend at the church. N.T. 4/16/2012 at 49-50. The
more time R.K. spent at church, the more time he spent alone with Father Gana. Id.
Shortly after I started working at the parish and started going more regularly to his room
after working at the church on Sunday, again, we would play cards.. . Shortly after that he
would say,"Why don't you take off your shirt?" And he would take off his shirt to get more
comfortable. And that progressed to taking off my pants, him taking off his clothes, telling
me he loved me, that it was okay, and it evolved into oral sex. He tried to anally penetrate
me many times.
Id. at 50-51.
At some point over that summer, Father Gana had anally penetrated R.K. Id. at 52. R.K.
estimated that, from the beginning of the abuse until it ended ahnost six years later when R.K. was
in his second year at St. Charles Borromeo Seminary, the abuse took place roughly three to four
times per week. Id. at 68. During another meeting with the defendant in April of 1992, R.K. told
him about other boys his age, M.B. and T.Z., who also suffered abuse at Father Gana's hands, Id. at
79-80.

36 The "rector" is the priest in charge of a seminary. N.T. 4/2/2012 at 224.
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With R.K.'s permission, Monsignor Molloy and the defendant met with R.K.'s psychologist,
Dr. Christopher Dematatis, concerning Father Gana's abuse of R.K. Exhibit C-311; N.T. 4/2/2012
at 249. Dr. Dematatis recalled that almost immediately upon enteting counseling six years earlier,
R.K. discussed the sexual abuse he suffered. Id. "Dematatis stated that when [R.K.] was able to
acknowledge the sexual abuse and end it, it was about all[RK.] could do at the time." Exhibit C311; N.T. 4/2/2012 at 250. Additionally, Dr. Dematatis commented on how he had been impressed
with R.K.'s honesty. Exhibit C-311; N.T. 4/2/2012 at 249.
On May 26, 1992, Monsignor Molloy and the defendant met with Father Gana concerning
R.K.'s accusations. Exhibit C-310; N.T. 4/2/2012 at 247. "Father Gana stated, to his knowledge,
these actions did not happen. He stated [R.K.] could have misunderstood some signs of affection."
Exhibit C-310; N.T. 4/2/2012 at 248. Ultimately, Cardinal Bevilacqua accepted Father Gana's
version of events, as he determined the investigation into R.K.'s allegations to be inconclusive, N.T.
4/16/2012 at 80. R.K. was then told that he could seek excatdination, meaning that he could find
another diocese in which to serve, or he could seek laicization. Id. ILK. chose excardination, and
went to the Diocese of Biddgeport in Connecticut where he fmished his training. Id.
On February 18, 1994, the defendant placed Father Gana seventh on the list of priests
alleged to have had sexual misconduct with minors "with no condusive evidence." Exhibit C-1814;
N.T. 5/16/2012 at 185. In early September 1995, M.B. one of the victims R.K. had mentioned in
Apiil 1992, contacted the Archdiocese. Exhibit C-324; N.T. 4/2/2012 at 252. M.B. told the
defendant how, when he was 11 years old, he went to see Father Gana because he had been sexually
abused by a relative. Id.

36

Allegedly, Father Gana, under the guise of showing [M.B.] that it is all right to be close to
another male, began to show [M.B.] that males can hug and kiss. Over the course of a year,
this led to fondling, oral sex, and anal intercourse. This continued until the summer before
[M.B.] began college. N.B.] also brought up other names,including [R.K.], as names of
boys with whom Father Gana was sexually involved.
Exhibit C-324; N.T. 4/2/2012 at 252-53.
The sexual abuse had started for M.B. in the summer of 1978 and continued throughout
high school, even beyond graduation. N.T. 4/18/2012 at 45-53. M.B. felt as though Father Gana
prevented him from having friendships with people his own age in high school. Id. at 52. "By that
time, he had so much control over me, he just told me, you know, no. You know, I wasn't allowed
to go here, I wasn't allowed to do this, I wasn't allowed to do that." Id. M.B. told the defendant
"what had happened, where it had happened, the whole story I basically told you, all the parties that
were involved." Id. at 70. The "whole story" involved having had anal sex with Father Gana once
or twice a week as a freshman in high school, having been part of a "rotatioe of boys with whom
Father Gana shared a bed and had sex, and having gone on trips with Father Gana and other boys
to Disney World, Notre Dame, and Niagara Falls, where the abuse continued. Id. at 41, 54, 59.
M.B. told the defendant that he wanted to take out a full-page ad in the Philadelphia Inquirer
identifying Father Gana as a pedophile, listing the parishes to which he had been assigned and
suggesting the other victims come forward. Id. at 70. The defendant told M.B. that "was not
possible," as it would have infringed upon Father Gana's rights. Id. at 70-71. When the defendant
confronted Father Gana on September 6, 1995, he denied all allegations of wrongdoing. Exhibit C324; N.T. 4/2/2012 at 253. Father Gana did confirm "that the boys rotated in sleeping with him."
However, he claimed "it was their choice to do so." Exhibit C-326; N.T. 4/3/2012 at 12.
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In light of the allegations concerning multiple boys, the defendant suggested that Father
Gana go to St. John Vianney for a psychological evaluation." Exhibit C-327; N.T. 4/3/2012 at 14.
St. John Vianney provided multiple diagnoses for Father Gana: unknown substance abuse, "in
remission by self-repore'; alcohol dependence; and a sexual disorder — not otherwise specified,
Exhibit C-336; N.T. 4/2/2012 at 23-25. The St. John Vianney staff recommended comprehensive
treatment, as Father Gana was considered "at risk for further inappropriate and dangerous
behavior." Exhibit C-336; N.T. 4/3/2012 at 25. Less than a week later, the Archdiocese received
notification that Father Gana was resigning "due to health considerations," effective December 15,
1995. Exhibit C-337; N.T. 4/3/2012 at 26. The defendant forwarded that notification to Cardinal
Bevilacqua along with his recommendation that Father Gana's resignation be accepted "for reasons
of health" Exhibit C-338; N.T. 4/3/2012 at 27. After Father Gana officially resigned from his
position as an assistant pastor at Our Mother of Sorrows Parish, the defendant helped to arrange for
him to undergo inpatient treatment at Southdown"in Ontario, Canada. Exhibit C-345; N.T.
4/3/2012 at 35. On or about February 9, 1996, Father Gana anived in Ontario for four to six
months of inpatient treatment at the Southdown facility. Exhibit C-351; N.T. 4/3/2012 at 36.
In mid-February 1996, the director of clinical services at Southdown, Sister Donna
Markham, Ph.D., confronted Father Gana "head-on" about the accusations against him. Exhibit C352; N.T. 4/3/2012 at 37. He broke down and admitted that all of the allegations were true.
37 He did not, however, move his name from the "Allegations of Sexual Misconduct with Minors with No
Conclusive
Evidence list to either of the other two lists. In fact, the lists had been shredded. See supra, FN 12.
38 By contrast, R.K., who suffered

abuse at Father Gana's hands roughly three to four times per week for almost six
years, stated that he never saw Father Gana drink, nor did he ever smell alcohol on his breath. N.T. 4/16/2012 at 69.
"I remember [M.B.] saying, Hes on the phone and hes drunk. Thaes the only recollection I have of him ever being
inebriated and never abusing drugs." IL M.B.'s experience was the same — he testified that he never saw Father Gana
drunk, never smelled alcohol on bis breath, and never had any indication that Father Gana had a drug or alcohol
problem. N.T. 4/18/2012 at 56.
Detective Walsh described Southdown as "a facility in Canada, Ontario, Canada, that was very similar to St. John
Vianney Anodos Center. And Father Gana was sent there instead of St. John Vianney for an assessment and evaluation.
They would do the same type of treatments, evaluations that St. John Vianney did for the priests and the accusations."
N.T. 4/3/2012 at 36.
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Exhibit C-352; N.T. 4/3/2012 at 38. "He described in explicit detail to her the incidents in which
he was involved. She said all the allegations against him are true. He admitted everything." Id.
Even though the allegations against Father Gana were that he raped and sodomized multiple boys
under the age of 14, Sister Markham concluded,"he would not be diagnosed a pedophile or an
ephebophile, but rather a person who acted under the influence of drugs and alcohol." Id. In Sister
Markham's diagnostic report to the defendant she wrote that Father Gana was "open and truthful"
about his sexual history, which left the Southdown staff"understandably ffightened about his
future." Exhibit C-353; N.T. 4/3/2012 at 40. However,she still came to the conclusion that
"diagnostically there was no reason to believe that Stan is a pedophile or ephebophile." Id,
On March 4, 1996, less than one rnonth into Father Gana's four-to-six month inpatient
treatrnent program, he informed Sister Markham that he had bought a plane ticket and was leaving
the Southdown facility. Exhibit C-353; N.T. 4/3/2012 at 41. Sister Markham called the defendant
that same day, explaining that Father Gana left Southdown, as "he sees no hope, no future in the
Church for himself because of the activities that he has been involved with in the past." Exhibit C354; N.T. 4/3/2012 at 43. Less than 10 days later, the Chancellor of the Diocese of Orlando, FL,
Sister Lucy Vazquez,spoke with Rev. Michael T. McCulken,Assistant Director for the Office for
Clergy, to report that some of her parishioners had expressed concern "about what might be
happening at [Father Gana's] house where a number of young people from Slovakia were staying,'
Exhibit C-356; N.T. 4/3/2012 at 44.
In early July 1996,toughly three months after Father Gana abruptly left inpatient treatment
at Southdown, M.B. reached back out to the Archdiocese, questioning why there had been a lack of
communication. Exhibit C-360; N.T. 4/3/2012 at 46. The defendant told M.B. that when
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Vazquez shared that the Diocese there had recently experienced cases of sexual abuse that were highly
publicized, and instituted a policy prohibiting minor children from staying in the rectory or in a prieses home. Exhibit
C-356; N.T. 4/3/2012 at 45.
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confronted with M.B.'s accusations, Father Gana denied everything but agreed to undergo a
psychological evaluation. Exhibit C-360; N.T. 4/3/2012 at 47. Though Sister Markham had told
the defendant that Father Gana had "admitted everything," the defendant told M.B. that Father
Gana "continues to deny the allegadons." The defendanes statement about Father Gana
undergoing a psychological evaluation was also misleading, as he had already fled from his treatment
facility. After speaking with M.B., the defendant wrote to Father Gana, stating,"It is not practical to
leave everything in a type of limbo, one in which you are not functioning as a priest and not
receiving appropriate medical treatment." When asked before the Grand Jury why he wrote this
letter to Father Gana, the defendant stated that it was out of concern for future victims of Father
Gana's abuse:
PROSECUTOR: And why were you concerned about him not receiving the medical
treatment?
DEFENDANT: Well, because I had the allegations sister said — that Sister Donna said that
they were true and that hes off without medical treatment.
PROSECUTOR: And if you can answer this, what was your ultimate objective in terms of
him receiving the kind of medical treatment that you were trying to give to hirn?
DEFENDANT:To get him treated so he wouldn't hurt anybody else.
PROSECUTOR: And would you say that that was a priority back in 1996?
DEFENDANT:Yes.
N.T. 4/26/2012 at 45-46.
In September and October of 1996, Father Gana called the defendant, expressing an interest
in returning to Southdown to continue his treatment. Exhibit C-364; C-366; N.T. 4/3/2012 at 5356. During both conversations, Father Gana asked about the possibility of returning to active
ministry; both times, the defendant assured him that that would be a possibility, as he had not been
diagnosed as a pedophile. Id. The defendant reminded Father Gana that he would have to consider
what might happen in the event that M.B. took his accusations against Father Gana to the press:
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I told Father Gana he would also have to consider the fact that[KB],who has brought the
allegations against him, is probably the type of person that will not go away, and that Father
Gana will have to weigh whether he wants the publicity that surrounds such a situation if
[M.B.] were to go to the press.
Id.
Father Gana returned to Southdown in February 1997. Exhibit C-368; N.T. 4/3/2012 at
57-58. While there, he admitted to having had sexual contact with eight individuals during the 1970s
and 1980s, three of whom were adolescents — R.K., M.B. and one other person with whom Father
Gana had allegedly reconciled. Exhibit C-369; N.T. 4/3/2012 at 59-60. Midway through Father
Gana's treatment, the staff at Southdown wrote to the defendant, noting that Father Gana stated
that he had remained chaste for the past 10 years, and reiterating that Father Gana was not
diagnosed as a pedophile or an ephebophile. Exhibit C-373; N.T. 4/3/2012 at 70-71. After Father
Gana completed the inpatient treatment, the defendant wrote to Cardinal Bevilacqua,
recommending that Father Gana be permitted to return, but in a limited form of ministry "[b]ecause
of the possibility of the matter becoming public." Exhibit C-376; N.T. 4/3/2012 at 74. The
defendant recommended appointing Father Gana as chaplain to the Carmelite Monastery, as it
"would minimize the possibility of unwanted publicity." Exhibit C-378; N.T. 4/3/2012 at 75.
Cardinal Bevilacqua approved the defendanes recommendation on August 25, 1997. 1,1 The
official limitations on Father Gana's ministry restricted him to the Carmelite Monasteiy and to
Immaculate Conception Parish; the defendant also gave him permission to "help oue at other
parishes "if it was not a Northeast palish or a parish with a school."'" Exhibit C-382; N.T.
4/3/2012 at 78.
Mother Pia and Mother Barbara, two Mother Superiors cloistered at the Carmelite
Monasteiy for 47 and 64 years respectively, were notified that Father Gana was joining their
monastery. N.T. 5/15/2012 at 18. However, they were under the impression that he was coming
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Both R.K. and M.B. came from the Northeast section of Philadelphia. Exhibit C-382; N.T. 4/3/2012 at 79.
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there as part of o. treatment program for alcoholism or drugs; neither Mother Pia nor Mother
Barbara was informed that Father Gana had been accused of sexually abusing minors. Id. at 18, 24,
30.
Five years later, on February 13, 2002, Rev. Vincent F. Welsh,Assistant Director of the
Office for Clergy, and the defendant met with Father Gana to discuss a change in policy concerning
priests who had sexually abused minors, even if they had not been diagnosed as pedophiles or
cphebophiles. Exhibit C-409; N.T. 4/3/2012 at 92. "[I]t was determined that limited, supervised
ministry would no longer be recommended for any priests who had sexually abused minors and that
priests who have admitted sexually abusing minors and are currently on assignments would he
removed from these assignments." Exhibit C-409; N.T. 4/3/2012 at 93. Thus, the defendant
informed Father Gana that he was being relieved of his assignment as chaplain immediately, and that
his residence at Immaculate Conception Rectory was terminated as of February 15,2001 Id. As of
February 7, 2006, Father Gana had been laicized. Exhibit C-418; N.T. 4/3/2012 at 98-99.
When asked about whether the Archdiocese properly investigated the allegations concerning
Father Gana's o.buse, the defendant conceded that there was not enough done:
ADA BLESSINGTON: You did a pretty extensive investigation along with Molloy about
whether or not the adult male[Rig engaged in consensual homosexual relations [when he
was a seminario.ni, correct?
DEFENDANT: Correct,
ADA BLESSINGTON:.Veiy extensive, the jury saw- all that. During the course of that
investigation, you learned that Father Gana had horribly, horrifically sexually abused [R.K.]
since the time he was a freshman in high school, correct?
DEFENDANT: Correct.
ADA BLESSINGTON: And you did nothing about that because it — tell the 'jury what
happened to the Gana case.
DEFENDANT: Well, as you've heard before and I testified, that it fell through the cracks.
N.T.5/24/2012 at 12-13.
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ADA BLESSINGTON: And even if you have personal problems, how can a monster like
that fall through the cracks?
DEFENDANT:I didn't — I didn't make an excuse for it falling through the cracks. It fell
through the cracks.
kl. at 14.
(4) Father Michaelj. McCarthy
On Decernber 23, 1991, Monsignor Molloy and the defendant met with _LE. concerning
abuse he had suffered at the hands of Father Michaell McCarthy in the mid-1970s. Exhibit C1406; N.T. 5/15/2012 at 18-23. From j.E.'s sophomore through his junior years at Cardinal O'Hara
High School, Fathet McCarthy took J.E. to his home at the Shore. Exhibit C-1406; N.T. 5/15/2012
at 19. There were two bedrooms in the home,but Father McCarthy told J.E. that they had to share
the room with the double bed because the other room belonged to Father McCarthy's recently
deceased mother. Id.
One night, Father IVIcCarthy and J.E. wem wrestling with one another when Father
McCarthy pulled J.E.'s underwear off. Exhibit C-1406; N.T. 5/15/2012 at 20. It eventually
progressed to the point where Father McCarthy massaged J.E.'s body. Id. On another occasion,
Father McCarthy took j.E. and others to Atlantic City, and "kept pumping drinks into hirn."
Exhibit C-1406; N.T. 5/15/2012 at 21. Later that night, when sharing a. bed, Father McCarthy
grabbed j.E. genitals and fondled his penis untilIE. reached orgasm. Exhibit C-1406; N.T.
5/15/2012 at 22 Father McCarthy then masturbated. Id.
During this meeting,J.E. expressed concern about how Father McCarthy would react to
being confronted with J.E.'s account, and specifically mentioned his fear that Father McCarthy
would retaliate against j.E.'s daughters. Exhibit C-1406; N.T. 5/15/2012 at 23. Monsignor Molloy
"assured him that it is unlikely that j.E. would have to be concerned about retaliation if we can judge
from past experiences in similar cases." Id. In the margin of the document next to what Monsignor
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Molloy's comment had been, a handwritten note says,"Unnecessary statement — never admit to
victims that there have been similar cases."' Id.
Father McCarthy had been appointed to go, as pastor, to St. Kevin Parish in Spnngfield, PA.
However, on July 14, 1992, the defendant and Monsignor Molloy met with Father McCarthy to
inform him that Cardinal Bevilacqua had reconsidered that appointment, and decided against placing
Father McCarthy at St. Kevin's. Exhibit C-1416; N.T. 5/15/2012 at 23. "The reason for this is the
possibility that if appointed pastor of St. Kevin Parish, he could be the subject of great publicity and
tarnished reputation should the complainant go public with his story." Exhibit C-1416; N.T.
5/15/2012 at 23-24. During that July meeting, Monsignor Molloy assured Father McCarthy that
Cardinal Bevilacqua "was not implying doubt about Father McCarthy's ability to be a pastoe and
would consider appointing him to a different parish "distant from St. Kevin Parish so that the
profile can be as low as possible and not attract attention from the complainant." Id.
In fact, toughly five weeks later, in early September 1992, Cardinal Bevilacqua appointed
Father McCarthy as pastor of Epiphany of Our Lord Church in Norristown,PA. Exhibit C-1418;
N.T. 5/15/2012 at 24. On September 14, 1992, just 11 days after Father McCarthy was appointed
pastor of Epiphany of Our Lord Church, Father Michael O'Malley, an associate pastor of that
church, called the defendant and informed him of rumors circulating that Father McCarthy was in a
homosexual relationship with Father John Hummel Exhibit C-1422; N.T. 5/15/2012 at 25.
42 On

cross-examination, the defendant stated that Cardinal Bevilacqua wrote that note in the margin:
ADA BLESSINGTON: Whose handwriting was that?
DEFENDANT:That was Cardinal Bevilacqua's.
ADA BLESSINGTON: So Bevilacqua is now instructing you and you followed those instructions explicitly for
12 years, because you always tried to keep the public and the victims in the dark, true or false?
MR.LINDY: Your Honor, objection.
THE COURT: Overruled.
DEFENDANT:That I followed those instructions?
ADA BLESSINGTON:Right.
IjoEFENDANT: I did do what the Cardinal asked,. uh-huh.

N.T. 5/23/2012 at 184-85.
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On April 13, 1993, a parishioner named Lily Giuffrida wrote a "distressing letter" to
Cardinal Bevilacqua, explaining that the travel agency that she had owned and operated for 12 years,
Lillimar Travel, Inc., was losing business to a competing travel agency, Kitty Ward Travel. Exhibit
C-1428; N.T. 5/15/2012 at 26-27, Ms. Giuffrida complained that a "bona

fide travel agent at Kitty

Ward Travel, Father Michael" McCarthy, was luring customers who belonged to Epiphany of Our
Lord Church away from Lillimar Travel, a "I now find that I am in competition with a priest
travel agent.. , . How can any travel agency compete with a priest who uses parish funds to promote
his side businessr Exhibit C-1428; N.T. 5/15/2012 at 28. In addition to filing her complaint about
losing customers and money to Father McCarthy, Ms. Giuffrida also noted that her husband,
Dominic, had made a personal contribution of 525,000 to the Church for "Catholic Life Renewal."
Exhibit C-1428; N.T, 5/15/2012 at 26.
As of April 1993 and dating back to November 11, 1986,
'
4 there were four complaints that
had been presented to the Archdiocese concerning Father McCarthy — three concerning sexual
misconduct and one concerning competition with a generous Church philanthropist. Exhibit C1428; N.T. 5/15/2012 at 29. Within One month of receiving Ms. Giuffrida's letter, the defendant
wrote to Cardinal Bevilacqua with a "summary of concerns." Exhibit C-1433; N.T. 5/15/2012 at
31. One such concern had been brought to light by Father O'Malley, who had gone into Father
McCarthy's bedroom closet on a Sunday morning to rettieve the colleCtion. Exhibit C-1433; N.T.
5/15/2012 at 32. While in the closet, Father O'Malley saw a bag of videotapes half-opened and
looked into it; he found a group of pornographic tapes "whose titles indicated that they were
pornographic and geared towards homosexuals." Id, Based on that information, on May 11, 1993,
the defendant went to Epiphany of Our Lord Church himself while Father McCarthy was away for
the week, and personally searched the closet. Exhibit C-1433; N.T. 5/15/2012 at 34. The

4/ Exhibit

C-1398; N.T. 5/15/2012 at 16.
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defendant found 13 videotapes, all of which had titles indicating that the content was homosexual
pornography, a magazine titled "A Guide to the Gay Northeast," and various travel articles and
brochures "concerning travel to gay vacation spots." M. With this "concrete evidence of some kind
of sexual problem," the defendant recommended that Father McCarthy "be asked to resign the
pastorate of Epiphany of Our Lord Parish." Exhibit C-1433; N.T. 5/15/2012 at 35. On May 24,
1993,in preparation for Cardinal Bevilacqua's meeting with Father McCarthy,the defendant
provided a letter of resignation for Father McCarthy, ready for his signature. Exhibit C-1434; N.T.
5/15/2012 at 36-37. On June 1, 1993, Cardinal Bevilacqua accepted Father McCarthy's resignation
and placed him on "health leave." Exhibit C-1438; N.T. 5/15/2012 at 38.
Immediately after Cardinal Bevilacqua accepted Father McCarthy's resignation, Father
McCarthy was sent to St. John Vianney. Exhibit C-1439; N.T. 5/15/2012 at 38. He spent the
majority of the summer there before the defendant recommended that Father McCarthy undergo
further treatment at St. Luke's Institute. Exhibit C-1443; N.T. 5/15/2012 at 42. While Father
McCarthy was at St. Luke's, the defendant received a call from J.E. on Februaly 14, 1994,in which
J.E. said that he planned on contacting St. Kevin Parish and Epiphany of Our Lord Church to "let
them know that they have had a pedophile at their parish and that the Archdiocese knows it."
Exhibit C-1465; N.T. 5/15/2012 at 43. That same date, the defendant telephoned Reverend James
F. Baldrick of Epiphany of Our Lord and Reverend John Cane of St. Kevin Parish "to inform them
that a man might call their rectory, principal or president of their home and school association,
making disparaging remarks about Father McCarthy. I asked each,if notified, to note the date, the
time and content of the call and pass the information on to me." Exhibit C-1466; N.T. 5/15/2012
at 44.
On June 24, 1994, St. Luke's Institute wrote to the defendant, reporting on Father
McCarthy's treatment. Exhibit C-1476; N.T. 5/15/2012 at 44. Father McCarthy had admitted to
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hosting eight high school students at his New Jersey summer home and to inappropriately
furnishing them with liquor, taking them to dinner, buying them gifts and sleeping in the same bed
with some of them. Exhibit C-1476; N.T. 5/15/2012 at 45. "He admits to being attracted to
several teenagers, but denies any inappropriate touching of the students." Id. St. Luke's diagnosed
Father McCarthy with "homosexual ephebophilia." Exhibit C-1476; N.T. 5/15/2012 at 46.
Additionally, the staff recommended that "Father McCarthy should not work with minors." Exhibit
C-1476; N.T. 5/15/2012 at 47. Based on this report, the defendant wrote to Cardinal Bevilacqua
and recommended that Father McCarthy be placed on administrative leave, that he refrain from
exercising his priestly faculties except for the celebration of private Mass, and that he be encouraged
to seek voluntary laicization." Exhibit C-1478; N.T. 5/15/2012 at 48-49.
From April of 1995 until June of 2006, Father McCarthy repeatedly asked the defendant for
permission to exercise his priestly faculties. N.T. 5/15/2012 at 51-62. The defendant granted
Father McCarthy's request to celebrate the confirmation of his nephew, but did not approve his
request to concelebrate the Mass honoring the 40th anniversary of St. Kevin Palish. Id. at 51-52.
On February 5, 2002, Rev, Vincent F. Welsh and the defendant met with Father McCarthy and
encouraged him to voluntarily seek laicization. Exhibit C-1528; N.T. 5/15/2012 at 63. Father
McCarthy responded on April 10, 2002, refusing to do so. Exhibit C-1530; N.T. 5/15/2012 at 6364. Ultimately, Father McCarthy was laicized in January of 2006. N.T. 5/15/2012 at 64.
(5) Father Robert Brennan
The first complaint in Father Robert Brennan's file dates back to November of 1988; a boy
stated that Father Brennan touched his genitals on multiple occasions, and that other boys had
suffered similarly. Exhibit C-1134; N.T. 5/10/2012 at 122. In response to complaints that he had
kissed and hugged young boys, and had them sit on his lap, Father Brennan was admitted to St. John
44 Cardinal Bevilacqua approved the first two recommendations, but indicated that he wanted to "delay" the defendanes
recommendation for laicization.
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Vianney in early November 1988. Exhibit C-1143; N.T. 5/10/2012 at 153. While at St. John
Vianney, Father Brennan was confronted with the accusations against him, and according to an
unnamed person who composed a memorandum about that confrontation, Father Brennan at least
partially admitted that the accusation was true. Exhibit C-1135; N.T. 5/10/2012 at 124. However,
the "conclusive findings" of the staff at St. John Vianney did not include any "evidence of any form
of psychopathology which would support a diagnosis of pedophilia or support sexual acting out
behaviors by Father Brennan," Exhibit C-1143; N.T. 5/10/2012 at 153-54.
On _January 18, 1989, Monsignor Samuel E. Shoema1çer45 wrote to Father Brennan to inform
him that Cardinal Bevilacqua had approved his request to be evakiated a second time by Dr. Richard
Fitzgibbons46 and Dr. Phillip Mixaglia. Exhibit C-1148; NT,5/10/2012 at 155. Dr. Fitzgibbons
relied on Dr. Miraglia's psychological testing, which "did not indicate patterns associated with sexual
acting out or other forms of sexual deviance," Id. Based in part on Dr. Mitaglia's report, as
well as
on the fact that no one had charged Father Brennan with "genital sexual behavior," Dr. Fitzgibbons
concluded that Father Brennan's "affectionate manner" had been misinterpreted and that he did not
sexually act out. Exhibit C-1152; N.T. 5/10/2012 at 156-57. On June 23, 1989, Monsignor
jagodzinski consulted Dr. Fitzgibbons about the future of Father Brennan's ministry; Dr.
Fitzgibbons saw "no need to place any restriction at all" on Father Brennan. Exhibit C-1154; N.T.
5/10/2012 at 157. Monsignor jagoclzinski relayed Dr. Fitzgibbons opinion that Father Brennan
could resume a full, active minisny to Cardinal Bevilacqua. Id.
.After Father Brennan finished treatment at St. John Vianney, on May 22, 1990, Cardinal
Bevilacqua appointed him as pastor of St. Mary's Church in Delphi,PA, Exhibit C-1156; N.T.
45 Monsignor Shoemaker's job as "Chancelloe was roughly the same as the defendant's as Secretary for Clergy. N.T.
4/16/2012 at 135.
46 Di. Richard Fitzgibbons was also Father Echvard DePaoli's counselor after he had been released from St. John
Vianney in 1988 for having pled guilty in federal court to receiving child pornography in the mail. Exhibit C-536; N.T.
4/10/2012 at 21. ace summary of Father DePaoli, infra.
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5/10/2012 at 157. Over the next two years, the Archdiocese received multiple calls concerning a
troubling pattern of behavior exhibited by Father Brennan. On March 29, 1991, Monsignor
JagodzInski learned that Father Brennan had gone to St. Pius X High School in Pottstown to assist
with an Advent Penance Service and, while there, arranged for a number of male students to be
taken out of class and brought to the school ministry office. Exhibit C-1161; N.T. 5/10/2012 at
159-60. "[I]n the opinion of some faculty, he [Father Brennan] has a regular 'cult ot group of
students who 'flock around hitn' at these times." Exhibit C-1161; N.T. 5/10/2012 at 160, On April
3, 1991, Monsignor jagodzinski received a call from the principal of an elenaentary school to report
that Eve male seventh-graders, some of whom were altar boys, some of whom worked in the
rectory, had come to her office and complained about being inappropriately touched by Father
Brennan. Exhibit C-1163; N.T. 5/10/2012 at 164-65. One boy, C.S., reported that Father Brennan
"had grasped his hands and pushed or pulled them down toward his genitals." Id. On June 10,
1992, Monsignor Molloy and the defendant met with C.B., a seventh-grade student and altar boy at
St. Mary's Parish, and his mother. Exhibit C-1170; N.T. 5/10/2012 at 171. C.B. stated that Father
Brennan hugged him,"put his hand on my butt and .. . he pushed tne onto his lap. He did it to one
of the other ones too." Exhibit C-1170; N.T. 5/10/2012 at 172-73. The defendant explained to
C.B. and his mother that "our first concern is for any victirn in a case of abuse, then the family of
the viciim, the parish or church in general, and the priests," Exhibit C-1170; N.T. 5/10/2017 at
179.
That same date, Monsignor Molloy and the defendant confronted Father Brennan with the
accusations that had been brought to the attention of the Archdiocese over the prior two years.
Exhibit C-1171; N.T. 5/10/2012 at 182-87. The defendant composed a memorandum from that
meeting:
[Monsignor Molloy] asked [Father Brennan] if he recalled any of these incidents, [Father
Brennan] stated that he did not. [Father Brennan] stated he has been hypersensitive to such
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things, especially after he had been reported to the police last year. [Father Brennan] stated
that if these things happened they were not deliberate or conscious on his part. [Monsignor
Molloy] asked [Father Brennan] if he ever put a boy on his lap. [Father Brennan] stated that
he did not recall doing that and that for him, this was all very ftightening.
Id.
Following Father Brennan's denial of any wrongdoing, Monsignor Molloy and the defendant
suggested that Father Brennan "keep a low profile." Exhibit C-1171; N.T. 5/10/2012 at 187.
On July 17, 1992, Monsignor Molloy prepared for Cardinal Bevilacqua a report which was
reviewed and endorsed by the defendant. Exhibit C-1175; N.T. 5/10/2012 at 194. In that report,
Monsignor Molloy and the defendant noted the allegations: that Father Brennan conducted
"extreme hugging," kissed a boy on the face, forced a studenes hand towards his genitals, and
revived a child who fainted by rubbing him "up high on the thigh." Exhibit C-1175; N.T.
5/10/2012 at 194-96. Cardinal Bevilacqua signed off on the defendanes and Monsignor Molloy's
recommendations to send Father Brennan to St. John Vianney, and also indicated that Father
Brennan should "be removed immediately from the parish, even prior to psychiatric evaluation."
Exhibit C-1176; N.T. 5/14/2012 at 139. Though the defendant immediately removed Father
Brennan from St. Marys Parish in anticipation of the psychiatric evaluation at St. John Vianney, he
temporally moved Father Brennan to a different parish with a grade school, Immaculate
Conception Parish. Exhibit C-1178; N.T. 5/14/2012 at 139.
From July 27, 1992 through July 30, 1992, Father Brennan was reevaluated at St. John
Vianney. Exhibit C-1179; N.T. 5/14/2012 at 139-44. During the evaluation, Father Brennan
claimed to ``be confused and dumb-founded by the allegations made about him." Ii;,1 Given his
"rigid defenses and lack ofinsight," St. John Vianney recommended inpatient hospitalization. Id.
The defendant summarized St. John Vianneys report in his mettiorandum to Cardinal Bevilacqua,
and added a recommendation that Father Brennan submit a letter of resignation from the pastorate
of St. May's Parish. Exhibit C-1180; N.T. 5/14/2012 at 144. On August 6, 1992, Father Brennan
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tendered his resignation from the pastorate "for reasons of health," Exhibit C-1182; N.T.
5/14/2012 at 147. News of Father Brennan's resignation was communicated to the faithful at St.
Mary's Church, as was the reason for his departure. Maly Mignogno, a parishioner at St. Maly's
who had overheard C.B. discussing Father Brennan's inappropriate behavior, and had encouraged
C.B. to speak to his mother about what had happened, was at St. Mary's when they announced that
Father Brennan had resigned:
I was at Mass the following Sunday and it was announced by the priest who was saying Mass
at the end of the Mass to please pray for poor Father Brennan because he was suffering
from Lyme disease and was sent to a retreat in the Poconos, or something like that, and that
he would — and, you know,so just please pray for him.
N.T. 5/7/2012 at 132-33.
On May 26, 1993, Dr. Dennis O'Hara of St. John Vianney responded to the defendanes
request for an update about Father Brennan's progress and "discharge recommendations." Exhibit
C-1188; N.T. 5/14/2012 at 155. Dr. O'Hara wrote that Father Brennan had achieved a
"considerable level of personal growth" and could recognize his "errors in judgement and action."
Id. Father Brennan was discharged from St. John Vianney on June 14, 1993. Exhibit C-1191; N.T.
5/14/2012 at 157. In mid-September 1993, the defendant met with Father Brennan and concluded
that he was ready for an assignment; the defendant noted that St. John Vianney "did not place any
specific restrictions on Father Brennan in the exercise of his priestly service," however the
defendant still wrote that it was not "prudene to place Father Brennan "in charge of any activities
related to the youth of the parish." Exhibit C-1192; N.T. 5/14/2012 at 158.
On November 12, 1993, Father James D. Beiser met with Father Brennan for the purpose
of making Father Brennan aware that his next assignment "may be that of a hospital chaplain."
Exhibit C-1195; N.T. 5/14/2012 at 163. Father Brennan pushed back, indicating that his preference
was to be a parish priest, and that he was very upset about the possibility of a chaplaincy. Id. Prior
47 Father Beisel was appointed as Assistant Director for the Office for Clergy in June of 1993. N.T. 5/22/2012 at 222.
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to the defendant taking any action with respect to making a formal recommendation for Father
Brennan's next assignment, he received a letter from Father Brennan's counselor, Dt. Ronald
Karney, on November 17, 1993. Exhibit C-1196; N.T. 5/14/2012 at 163-64. Dr. Karney felt it was
of"grave concere that Father Brennan did not have a "functional ministry supervisory team" in
place. LI Without addressing Dr. Karney's concern about a ministry supervisory "team," the
defendant wrote to Cardinal Bevilacqua on November 23, 1993, and recommended that Father
Brennan be assigned as an associate pastor at Resurrection of Our Lord Parish, which was a parish
with a grade school. Exhibit C-1199; N.T. 5/14/2012 at 166. Monsignor Molloy wrote a
memorandum back to the defendant, explaining that the assignment to Resurrection of Our Lord
ParLsh was acceptable as long as another priest was assigned to all youth activities, the pastor was
"completely informed" about Father Brennan's background, the pastor would report to the clergy
office "at the first sign of a suspicious incident," and that Father Brennan was to "keep his hands off
of everyone." Exhibit C-1200; N.T. 5/14/2012 at 167-68. On December 6, 1993, the defendant
wrote to Father Brennan, officially appointing him as an associate pastor of Resurrection of Out
Lord Parish. In that letter, the defendant wrote,"As an associate pastor, you are called to know and
love the people you serve, to care for the poor and needy, to teach the youth, to attend the sick and
dying and to assist in the overall maintenance of the palish." Exhibit C-1201; N.T. 5/14/2012 at
169. The.letter makes.no mention of the restrictions spelled out by-Monsignor Molloy.
I ikewise, in the defendanes letter to Monsignor Thomas J. Scanlon, pastor of Resurrection of Our
Lord Parish, there is no mention of Father Brennan's background, and no mention of any
restrictions on Father Brennan's ministry. Exhibit C-1202; N.T. 5/14/2012 at 169-70.
On June 11, 1996, about two-and-a-half years after Father Brennan was assigned to
Resurrection of Our Lord Parish, the defendant met with Monsignor Scanlon to discuss Monsignor
Scanlon's concerns about Father Brennan. Exhibit C-1211; N.T. 5/14/2012 at 170. Monsignor
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Scaiilon began the meeting by saying that he was aware that Father Brennan had "difficuliies in the
past, but was not sure exactly what they were." Id. The defendant explained that Father Brennan
had been hospitalized because of"boundary issues." Exhibit C-1211; N.T. 5/14/2012 at 171.
Monsignor Scanlon noted that Father Brennan has given evidence of these same difficulties
several times in the church sacristy. Monsignor Scanlon continued by saying that examples
also occurred in the rectory office. Monsignor Scanlon stated that Father Brennan had taken
a teenage boy parishioner to the rnovies and taken two eighth grade boys to lunch at a fastfood restaurant. Monsignor Scanlon stated that the housekeeper, the social minister, and a
parishioner have come to him with reports. Monsignor Scanlon said that the rectory staff
are aware of Father Brennan's background and that there are rumors about that background.
These people have stated that Father Brennan's contacts with young people appear strange.
One person described Father Brennan's conversation in the rectory office with one boy as
seductive.
Id.
The defendant responded by explaining Father Brennan's prior "situation," The defendant
said that there were allegations about Father Brennan touching an altar boy's hand while holding a
hook during Mass, but that "there was no sexual misconduct alleged." Exhibit C-1211; N.T.
5/14/2012 at 172.
Based on the documents found in Father Brennan's Secret Archive file, it appears that the
next meeting between Father Brennan and the defendant took place almost seven years later, on
March 24, 2003, Father Brennan contacted the defendant as part of a request for a change in
assignment so that he could be closer to his home in Maryland. Exhibit C-1222; N.T. 5/14/2012 at
179-80. The defendant told Father Brennan that it was best to have him stay at Resun:ection of Our
Lord Parish, especially considering the fact that the Philadelphia Inquirer had delved into his
background previously, Id.
On August 27, 2003, the defendant wrote to Father Brennan, indicating that he was initiating
a "preliminary investigation')into the allegations made against Father Brennan in 1988 and 1992.
Exhibit C-1224; N,T. 5/14/2012 at 186-87, On Match 15, 2004, the Archdiocesan Review Board
found the allegations credible and that they constituted "inappropriate and unacceptable behavior,"
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but did not rise to the level of"sexual abuse," Exhibit C-1225; N.T. 5/14/2012 at 189. The
Archdiocesan Review Board recommended close supervision and a resuicted ministry for Father
Brennan, Icl.
After the defendant had left his position as Secretary for Clergy,information came to light
about a boy named D.E. who reported having been sexually abused by Father Brennan, starting
around 1989. Exhibit C-1233; N.T. 5/14/2012 at 191. On December 2, 2005, D.E. wrote a letter
to his parents, in which he detailed the first episode of abuse that he suffered at Father Brennan's
hands when 13 years old. Before serving a funeral Mass, Father Brennan allegedly told D.E. not to
wear clothing underneath his vestments for funerals. Exhibit C-123; N.T. 5/14/2012 at 191.
When D.E. was changing after Mass, Father Brennan walked in on him, and told D.E. that he
needed to check his testicles for a problem that Father Brennan had had as a young person, which
would cause great embarrassment and have sexual or reproductive side effects later in life. fa
"Subsequently, Robert Brennan began masturbating [D.E.]. And this happened several other
occasions afterwards. And he uses the term 'until he leaked."' Exhibit C-1233; N.T. 5/14/2012 at
191-92. In D.E.'s letter, he recounted seeing Father Brennan doing the same thing to another boy.
Exhibit C-1252; N.T. 5/14/2012 at 211-12. D.E.'s parentB wrote to the Philadelphia Distict
Attorney's Office, notifying them of their son's experiences. Exhibit C-1234; N.T. 5/14/2012 at
192-96. As ofthe time of the defendant's trial, Father Brennan was still technically a priest in the
Archdiocese of Philadelphia; a "canonical procedure to rernove him was allegedly in progress.
Exhibit C-1252; N.T. 5/14/2012 at 213.
(6) Father Thomas Wisniewski
On July 7, 1992, shortly after the defendant had been named Secretary for Clergy, he and
Monsignor Molloy rnet with Diana LaBorde and Father Paul Dougherty concerning Ms. LaBorde's
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ex-boyfriend, T.L. Exhibit C-1621; C-162245;N:r. 4/19/2012 at 229, Monsignor Molloy began the
meeting by explaining that he and the defendant were Cardinal Bevilacqua's delegates in matters of
clergy sex abuse. kL Ms. LaBorde then explained that around October of 1991, T.L. had told her
that the first time he had had sexual relations, it was with Father Wisniewski. Exhibit C-1622; N.T.
4/19/2012 at 230. T.L. told Ms. LaBorde that he first met Father Wisniewski when attending
Cardinal O'Hara High School and working part-time at Nativity B.V.M. Rectory in Media,PA. Id.
The sex-ual activity began when T.L. was 15 years old: for over three years, he and Father Wisniewski
"did everything sexually that two men can do." Exhibit C-1622; N.T. 4/19/2012 at 231.

1ms.

LaBordel said that RI.] told her that Father Wisniewski performed oral sex on him and attempted
anal sex, but the anal sex never happened because [f.L.] resisted and Father Wisniewski was unable
to penetrate IT.L.]." Exhibit C-1622; N.T. 4/19/2012 at 231-32, Father Wisniewski had purchased
extravagant gifts for T.L.,including a car, a VCR,and pink satin boxer shorts. Exhibit C-1622; N.T.
4/19/2012 at 232-33. Ms. LaBorde had encouraged T.L. to bring his story to the Archdiocese. Id.
Instead of repotting to a church official, T.L. confided in a priest with whotn he felt comfortable,
Father Dougherty. Id. T.L. told Father Dougherty "a story that was substantially the same as
related by [Ms. LaBorde] but less detailed," Id. Additionally, Ms. LaBorde had learned shortly
before the July meeting that Father Wisniewski had been having dinner alone with a. 14 or 15-yearold boy at a restaurant m the area, Exhibit C-1622; N.T. 4/19/2012 at 233-34.
That same date, Monsignor Molloy and the defendant met with Father Wisniewski. Exhibit
C-1623; C-1624; N.T. 4/19/2012 at 236. In response to the accusations that he engaged in oral and
anal sex with a high school rnale frorn the time the boy was a freshman in high school until he was a
freshman in college, Father Wisniewski admitted to having had oral sex, but denied any participafion
in anal sex. Exhibit C-1624; N,T, 4/19/2012 at 237-38. Father Wisniewski claimed that the sexual
4° Exhibn C-1622 is the typed version of the defendant's handwritten notes ftom this meeting. The defendant did not
type those notes until _January 27, 2003.
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activity did not occur when the accuser was a freshman; he stated that it lasted from the boy's
sophomore through his senior year and took place once or twice per month. Exhibit C-1624; N.T.
4/19/2012 at 238. Additionally, Father Wisniewski admitted to having recently had dinner alone
with a different high school student, but denied that there was a sexu41 component to that dinner or
to his relationship with that student. id. Father Wisniewski was advised that the usual procedure in
cases of sexual abuse involved removing the priest ftorn the rectory and conducting a full evaluation,
to be followed by a recommendation about the prieses future. Exhibit C-1624; N.T, 4/19/2012 at
239. The defendant told Father Wisniewski "that the priority in addressing the matter is to the
victim, family, self and Church." Id. But before leaving his palish to go for an evaluation at St.
John Vianney, Father Wisniewski was to tell his parishioners that he was going on vacation. Exhibit
C-1624; N.T, 4/19/2012 at 240. Nothing in Father Wisniewski's file indicated that the police were
informed that he adtnitted to having had oral sex with a 15 year old, Exhibit C-1624; N.T.
4/19/2012 at 241.
St.John Vianney conducted a psychological evaluation of Father Wisniewski from July 15,
1992 until July 20, 1992. Exhibit C-1626; N.T. 4/19/2012 at 243, The staff at St. John Vianney
diagnosed Father Wisniewski with ephebophilia and recommended that he undergo inpatient
hospitali2ation. Exhibit C-1626; N.T. 4/19/2012 at 244. Father Wisniewski remained in St. John
Vianney's care through the spring of 1993. On March 11, 1993, Dr. Thomas Tyrrell, Staff
Psychologist at St. John Vianney, wrote to the defendant with an update on Father Wisniewski's
treatment and diagnosis. Exhibit C-1631; N.T. 4/23/2012 at 44. Dr. Tyrrell clarified that, in his
opinion, Father Wisniewski was not a pedophile.° -.Exhibit C-1631; N.T. 4/23/2012 at 45, He felt
the Father Wisniewski had made positive strides during treatment, and that he was a candidate for

ft is not clear whether the defendant considered Dr. Tyrrell's opinion that Father Wisniewski was not a pedophile to
have officially overturned St. John Vianney's July 1992 diagnosis of"ephebophilia," or whether Dr. Tyrrell had simply
erred in writing that Father Wisniewski had not been diagnosed a pedophile.
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"the ministry-supervision approach" so long as he would be appropriately supervised and treated in
the future. Ici. Dr. Tyrrell detailed the components of proper supervision and treatment: individual
psychotherapy for at least four years following discharge, an annual comprehensive psychological
assessment, and a "ministry supervision team." Id. The "ministry supervision team" would be
comprised of a ministiy supervisor who would be fully informed about Father Wisniewski's history
and live in the same residence with him. Exhibit C-1631; N.T. 4/23/2012 at 46. Father Wisniewski
would have to record his daily activities by signing a log indicating where he went and with whom he
visited; the supervisor would monitor those daily activities by countersigning Father Wisniewski's
log. Id. Additionally, as part of a "special ministry," Father Wisniewski would be prohibited from
having face-to-face meetings with male adolescents. Id.

(

Before providing Father Wisniewski with an assignment, Cardinal Bevilacqua requested
further details concerning the Archdiocese's plan to supervise Father Wisniewski. Exhibit C-1633;
N.T. 4/23/2012 at 49. On July 13, 1993, the defendant recommended that Father Wisniewski be
assigned "as an advocate to the Metropolitan Tribune and that he reside at St. Joseph Parish in
Cheltenham, PA, where Pastor John DeMayo had "the skills and ability to serve as a proper
supervisor." Exhibit C-1635; N.T. 4/23/2012 at 50. However, roughly one month later, Father
Beisel, Assistant Director for the Office for Clergy, composed a memorandum to Father
Wisniewski's file in which he indicated that another priest had expressed concern about Father
DeMayo's fitness as a supervising pastor. Exhibit C-1639; N.T. 4/23/2012 at 53. "Father DeMayo
was reported to be absent from the rectory frequently, thus allowing the possibility for Father
Wisniewski to be unsupervised." Id. Recognizing the danger of allowing Father Wisniewski to
reside at this palish, the defendant recommended that Father Wisniewski instead take up residence
at St. Justin Martyr Church: "there is no school at this parish and so even less possibility of contact
with children." Exhibit C-1640; N.T. 4/23/2012 at 53-54.
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On June 1, 2001, the defendant wrote to Father Wisniewski, informing him that Cardinal
Bevilacqua had approved a change in residence for Father Wisniewski to St. Callistus Parish,
Exhibit C-1648; N.T. 4/23/2012 at 64. In that letter, the defendant asked Father Wisniewski to
"offer assistance at St. Callistus Parish to the extent that time and circumstances of your primary
assignment allow." Id. The defendant made no mention of restrictions that had been previously
placed on Father Wisniewski's ministry. Id.
However, on February 13, 2002, the•defendant met with Father Wisniewski and informed
him that he was being placed on administrative leave:
[B]ecause of a growing realization that the Archdiocese is unable to sustain an adequate level
of supervision for Father Wisniewski and other priests in limited ministries who have abused
minors in the past,[Cardinal Bevilacqua] has changed that Archdiocesan's [sic] policy on
sexual abuse to not permit priests who have abused minors, even though not diagnosed with
pedophilia or ephebophilia, to receive or continue in assignments in public ministry.
Exhibit C-1650; N.T. 4/23/2012 at 65-66.
In late February and early March of 2002, Rev.Joseph C. Dieckhaus wrote to Cardinal
Bevilacqua on Father Wisniewski's behalf, requesting information about Father Wisniewski's living
arrangements. Exhibit C-1653; N.T. 4/23/2012 at 67-71. "With the sincere request that the
possible serious consequences, both canonical and civil, be weighed at the present time, Father
Wisniewski asks for direction concerning his living arrangements as of March 10, 2002." Exhibit C1653; N.T. 4/23/2012 at 71. In response to Rev. Dieckhaus's suggestion that there could be legal_
consequences — whether civil or canonical — to not providing Father Wisniewski with living
arrangements, the defendant wrote to both Father Wisniewski and Rev. Dieckhaus explaining that
Father Wisniewski had been appropriately advised of his rights and removed from his assignment.
Id. On March 27, 2002, Rev. Dieckhaus again wrote to Cardinal Bevilacqua, arguing that, without
the "appropriate decrees," there was "no canonical justificatioe for the actions taken against Father
Wisniewski. Exhibit C-1657; N.T. 4/23/2012 at 76. On April 5, 2002, the defendant responded in
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his "capacity as Cardinal Bevilacqua's duly-appointed delegate in all matters pertaining to clergy
personnel and discipline." Exhibit C-1659; N.T. 4/23/2012 at 78. The defendant stated that
decisions concerning Father Wisniewski's ininistry had been made "out of concern for the common
good and to avoid public scandal."5° Icl.
(7) Father Edward DePaoli
On November 13, 1986, Father Edward DePaoli pled guilty in federal court to one count of
knowing receipt in the mails of visual depictions of minors engaging in sexually explicit conduct.
Exhibit C-527; N.T. 4/10/2012 at 9. Just prior to his arrest, the Archdiocese was notified that
Father DePaoli had been indicted; he was then admitted to St. John Vianney on June 26, 1985.
Exhibit C-528; N.T. 4/10/2012 at 10-11. Dr. Eric Griffin-Shelley began seeing Father DePaoli in
July; on December 23, 1986, Dr. Griffin-Shelley provided an assessment of Father DePaoli as part
of a referral to St. Lukes Institute:
I think that Father DePaoli needs to give up his legal entanglements and become a patient.
He needs intensive inpatient psychotherapy probably for six to 12 months. At the trial there
was evidence given that he is still receiving pornographic materials in the mail. He needs to
have clear, structured limits in order to treat his many problems, i.e. his narcissistic
personality, his sexual problems, his anger and defensiveness, and his poor relationships with
other people. Without this, he is quite likely to repeat his past behavior and to become
progressively worse. It is not inconceivable, for example, that he could go beyond fantasy in
terms of his sexual urges towards children.
Exhibit C-528; N.T. 4/10/2012 at 11-12.
Dr. Griffin-Shelley diagnosed Father DePaoli with a "psychosexual disorder, not otherwise
classified (sexual confusion)." Exhibit C-529; N.T. 4/10/2012 at 12.
After Father DePaoli served one year of probation for having pled guilty, Cardinal
Bevilacqua called Father DePaoli to his office for a meeting in May 1988, and explained that, as a
result of the negative publicity stemming from Father DePaoli's guilty plea to receiving child
50 On April 2, 2004, Cardinal Rigali officially excluded Father Wisniewski from sacred ministry. Exhibit C-1666; N.T.
4/23/2012 at 79.
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pornography, it was "tnore advisable for him to return to the active ministry in another diocese."
Exhibit C-533; N.T. 4/10/2012 at 17. Cardinal Bevilacqua then helped arrange for Father DePaoli's
placement in the Metuchen, NJ diocese. Exhibit C-535; N.T. 4/10/2012 at 19-20. After almost
three years in the Metuchen diocese, Father DePaoh's psychologist, Dr. Richard Fitzgibbons,
reported to Monsignor Jagodzinski that Father DePaoli was teady to return to Philadelphia. Exhibit
C-536; N.T. 4/10/2012 at 21. Dr. Fitzgibbons felt that Father DePaoli had recovered, in large part,
because of the pastor with whom he had been working; Dt. Fitzgibbons suggested that, had Father
DePaoli been working with that pastor as opposed to with the "extremely difficult pastors" of his
past, he might not have comrnitted the child pornography offense in the fast place. Exhibit C-536;
N.T. 4/10/2012 at 21-22. "If Fr. DePaoli had an opportunity to work with such a pastor in the
past,I do not believe that he would have developed his need to escape through compulsive
behavior." Id. Father DePaoli resumed his ministry with the Archdiocese of Philadelphia on July 1,
1991, as an associate pastor at St. John the Baptist Church in Philadelphia. Exhibit 0-538; Exhibit
C-539; N.T. 4/10/2012 at 23-24,
In May 1992, the pastor of St. John the Baptist Church,Rev. Robert Feeney,found
pornographic material, which had been received in rectory mail three times in a single week,
addressed to Father DePaoli. Exhibit C-541; N.T. 4/10/2012 at 26-27, "They were different
magazines, catalogues that were pornography.'2--N.T._4/10/2012_at_133._ The material included _
graphic sexual content with drawings of male genitals as well as "some form of bestiality sexual
drawings." Exhibit C-540; N.T. 4/10/2012 at 26. After originally ripping up some of the illicit
tnailings, Father Feeney was able to put some of it back together and took it to Monsignor
Jagodzinski. Exhibit C-541; N.T. 4/10/2012 at 26-27, In addition to providing Monsignor
jagodzinski with magazines, Father Feeney shared with him two stories of Father DePaoli's
inappropriate behavior at St. John the Baptist Church. First, Father DePaoli had had fourth, fifth
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and sixth grade girls act out the story of the prodigal son while wearing "paper cutouts," which were
"like harem girls outfits," N.T. 4/10/2012 at 138. "And he said to these fourth or fifth or sixthgrade children that he wanted them to act sexy and to do — pretend that they were trying to entice
the prodigal son." 11 Second, while children were having Mass, Father DePaoli mentioned that he
"would have liked to have seen one of the eighth-grade girls naked from the waist up." Id. at 139.
With the pornographic material in hand, Monsignor Jagodzinski and Father Feeney
confronted Fathet DePaoli, who stated that his "addiction-cycle had been "activated," and "that
there are issues he needs to address." Exhibit C-541; N.T. 4/10/2012 at 29. "Father DePaoli said
that he knows he must deal with his problem and is willing to do whatever is necessaty. He placed a
call then and there to Dr. Fitzgibbons, leaving a message with the therapist'on call' in Dr.
Fitzgibbons's absence." Exhibit C-541; N.T. 4/10/2012 at 31. On May 22, 1992, Dr. Fitzgibbons
wrote to Monsignor Jagodzinski, describing Fathet DePaoli's receipt of pornographic material as a
"minor relapse." Exhibit C-542; N.T. 4/10/2012 at 34. Dr. Fitzgibbons argued,"Nhere was no
sexual acting-out," but that Father DePaoli's purchase of pornography was a result of pressure that
he felt because of"excessive arguing among the staff, the lack of effective leadership, and the
illnesses of othet priests." Exhibit C-542.
On July 7, 1992, the defendant met with Fathet DePaoli in order to assist Cardinal
Bevilacqua in the decision-making process concesning Father DePaoh's future. Exhibit C-545; N.T.
4/10/2012 at 44-45. The defendant noted that, throughout their meeting, Father DePaoh placed
the blame "on everyone else for what had gone wrong." Exhibit C-545; N.T. 4/10/2012 at 46.
He asked me not to be afraid because of the disease he had or the things that he had done, I
told him that I had dealt with many priests and was not afraid of their actions but was afraid
for the Church and for the priests themselves and for any scandal for the Church and any
harm that could result ftom their actions.
Exhibit C-545; N.T. 4/10/2012 at 47.
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After meeting with Father DePaoli again on September 22, 1992, the defendant presented
recommendations to Cardinal Bevilacqua: to place Father DePaoli on a leave of absence with
restricted faculties, to inform Father DePaoli that he would not receive an official priestly
assignrnent in the Archdiocese cif Philadelphia, and to encourage voluntary laicization. Exhibit C547; N.T. 4/10/2012 at 61-62. Once Cardinal Bevilacqua approved the defendanes
recozumendations, the defendant notified Father DePaoli that his priesdy faculties had been
restricted to the private celebration of Mass, that he was on a leave of absence, and that he would
not receive a priesdy assignment in the Archdiocese of Philadelphia. Exhibit C-548; N.T.
4/10/2012 at 62-63.
Father DePaoli stated that he is saddened and hurt by this decision. .. Father DePaoli stated
that he would like to appeal this decision and will do so immediately. . . He stated again, as
he has on previous occasions, that the problems arose because he was put in an atypical
situation at St. _John the Baptist, which caused stress. I asked what guarantee he could give
that if he were under stress again these problems would not surface. Father DePaoli asked
why I was looking for certainty. I reiterated for the good of the Church and avoidance of
scandal.
Exhibit C-548; N.T. 4/10/2012 at 63-65.
On Februaty 14, 1995, Father DePaoli requested permission to concelebrate Mass at St.
Bartholornew's Church on the occasion of Father John Dougherty's "Golden jubilee," and to
celebrate in Rome the "Silverjubilee of his own ordination. Exhibit C-552; N.T. 4/10/2012 at 7071. Rev. Cullen took FatherDePaoli?sxequest to Cardinal Bevilacqua, and stated,-"Unless-you state
any objections, Father Lynn will grant both requests." Exhibit C-553; N.T. 4/10/2012 at 72. Since
Cardinal Bevilacqua did not object, the defendant provided Father DePaoli with a celebret and with
a signed letter of good standing: "The Reverend Edwaxd M. DePaoli is a priest in good standing in
the Archdiocese of Philadelphia. He has been granted permission by his lawful superiors to be
absent from the Archdiocese for a period of thirteen days beginning June 18, 1995." Exhibit C-557;
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N.T. 4/10/2012 at 78. Cardinal Bevilacqua sent Father DePaoli a personal letter of congratulations
for reaching the occasion of 25 years in the priesthood. Exhibit C-558; N.T. 4/10/2012 at 79.
On June 12, 1995,in a. memorandum to Cardinal Bevilacqua, the defendant voiced his
doubts that Father DePaoli would ever voluntarily seek laicization, Exhibit C-560; N.T. 4/10/2012
at 81. Accordingly, the defendant suggested offering Father DePaoli the option of residing in a
parish without a grade school, IL On June 16, 1995, the defendant communicated that option to
Father DePaoli, Exhibit C-561; N.T. 4/10/2012 at 82-83. Included in that letter, the defendant
again articulated the restriction on Father DePaoli's ministry — that he was only permitted to
celebrate Mass privately. Icl, On September 12, 1995, Cardinal Bevilacqua approved assigning
Father DePaoli to reside at St. Gabliel Rectory in Stowe,PA. Exhibit C-562; N.T. 4/10/2012 at 84.
About nine months later, the Archdiocese received information from Bishop Robert P.
Maginnis, Vicar for Montgomery County, that Sister joan Scary, Director of Religious Education at
St. Gabriel's Parish, called his office on three occasions to complain that Father DePaoli had
publicly celebrated both Holy Thursday and Good Friday liturgies, and that Father DePaoli had
received packages "which [Sister Scary] feels he should not have." Exhibit C-565; N.T. 4/10/2012
at 85-87. According to Sister Scary,"[t]here were a few packages, small ones, that looked like those
— the old-time disks that you would put into a computer, like boxes, and it would be — there would
be an inside address likd, -say, frOin Denniatk." -N.T:4/9/2012 at 23-24: Additionally; Sister Scary
found one magazine, which she thought was "deplorable." Id. at 25, Rev. Michael McCulken,
personally reviewed that magazine, Detaiir,'1 received by Father DePaoli: "I said that at first glance it
was not pornographic like a Playboy magazine but was inappropriate especially for Father DePaoli
After further review, the magazine does seem veiy inappropnate." Exhibit C-567; N.T. 4/10/2012
at 90.
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Sister Scary anonymously sent this magazine to the Archdiocese. Exhibit C-564; N.T. 4/10/2M 2 at 115,
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Around Easter of 1996, Sister Scary asked the pastor of St. Gabriel's Parish, Father James
Gormley,if she could copy papers needed for a liturgy committee meeting. N.T. 4/9/2012 at 32.
Sister Scary remembered hearing Father Gormley tell her in a "very hostile, very angrr tone,"I
better never say anything about Father DePaoli or I could pack my bags and leave." Id. at 32-33. In
May,Sister Scary spoke to Bishop Maginnis a second time to inform him about her suspicions
concerning Father DePaoli's mail. Id. at 34-35. Subsequently, Sister Scary received a phone call
from Father Gormley,in which he said,"I told you never to talk about Father DePaoli or you could
pack your bags, and you can get the hell out of here." Id. at 40. Sister Scaiy was fired on May 30,
1996. Id.
On June 3, 1996, Bishop Maginnis informed Rev. McCulken that Father Gormley had fired
Sister Scary after he "had been informed about Sister Joan's recent activities concerning Father
DePaoli and the parish." Exhibit C-567; N.T. 4/10/2012 at 89. On July 1, 1996, the defendant
summarized the sequence of events precipitating Sister Scary's firing as follows: "Bishop Maginnis
while Regional Vicar had spoken to Sister Joan Scariy [sic] about her initial concerns and complaints.
He spoke with Father McCulken and prudently investigated Sister's complaints. He did not find
them to have sufficient merit." Exhibit C-569; N.T. 4/10/2012 at 93. Though the defendant
defended Bishop Maginnis's conclusion that Sister Scary's complaints were without sufficient merit,
he acknowledged that Father DePaoli had received a magazine from a subdivision of"Gentleman's
Quarterly," which had some "inappropriate content." Exhibit C-569; N.T. 4/10/2012 at 94.
Additionally, Father DePaoli had concelebrated Mass often on Sundays despite the restrictions on
his ministry which limited him to only celebrate Mass privately. Exhibit C-572; N.T. 4/10/2012 at
97-98, Nonetheless, the defendant noted that there were individuals ready to speak with Sister Scary
to advise her of"the civil implications of her actions." Exhibit C-569; N.T. 4/10/2012 at 94. "If
needed, Sister Christina McCann is ready to place Sister Joan Scarry [sic] under obedience to cease
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and desist. It is not the fu:st time that the Community has had difficulties with Sister Joan Sentry
[sic]." kt,
On April 22, 2002, a parishioner from St. Gabriel Palish, Mrs. Shirley Birmingham, met with
Monsignor John Marine, Vicar for Montgomery County, because of concerns about Father DePaoli.
Exhibit C-573; N.T. 4/10/2012 at 98, Mrs. Birmingham told Monsignor Marine that Father
DePaoli had been giving homilies on Sundays at Mass and receiving confession; Mrs. Birmingham
also noted that Father DePaoli had received a suspicious package in the mail. Exhibit C-573; N.T.
4/10/2012 at 99.
In a matter unrelated to child pornography, on June 19, 2002, Rev, Welsh and the defendant
met with Ms. Maria Suarez. She reported allegations that Father DePaoli bad fondled hex breast in
169-70 when she was 12 years old, Exhibit C-575; N.T. 4/10/2012 at 100-01; 150. Ms. Suarez,
who had indicated that she reported this incident to her mother at the time, was asked to come back
a second time about a month later with her mother to recount the incident. N,T. 4/10/2012 at 157.
Ms. Suarez was called back a third time to tell her story to Cardinal Bevilacqua. Id. at 158-59. She
was 46 at the time, Exhibit C-577,
Ultimately, the Archdiocesan Review Board unanimously concluded that Father DePaoli had
to be "permanently removee from ministry. Exhibit C-581; N.T. 4/10/2012 at 104, That decision
was hased -on"tredible allegations bf sexuarabuse," which encompassed Father DePaoli's
conviction for receiving child pornography in 1985, possession of pornographic material while on
probation, credible allegations of inappropriately touching a student in 1969-70,recent possession of
an inappropriate magazine, and overt violation of a restriction on his ministry to not publicly
celebrate Mass, Exhibit C-581; N.T. 4/10/2012 at 104-06.
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(8) Father Peter J. Dunne
On August 29, 1986, the Archdiocese received a letter from an attorney, R.G. Stephenson,
detailing how Father Peter Duane gained the trust of an 11-year-old boy,J.O., and commenced a
Iong-term relationship with him roughly 25 years earlier. Exhibit C-617; NT.4/23/2012 at 180.
He was taught by Father Dunne and, therefore believed it was acceptable to enter into a
sexual relationship with a priest. Father Dunne continued to require g.C).] to have sex with
him including ejaculation and other deviate sexual behavior. In essence, 11.0.1 was Father
Dunnes lover at ages 13, 14, 15, and 16, . By the time [.0.] was 18 years of age and an
Eagle Scout, he began emulating Father Dunne and sleeping with young 12 and 13-year-old
boys on scouting trips. He began fondling them and continued the same pattern established
by Father Dunne with him.
Exhibit C-617; N.T. 4/23/2012 at 181.
On September 4, 1986, Monsignor Shoemaker and Father John Graf confronted Father
Dunne with J.O.'s allegations of having been sexually abused for years. Exhibit C-618; N.T.
4/23/2012 at 182. At first, Father Dunne disputed the accusations of sexual activity; Father Dunne
only acknowledged that there were times that he swam naked with J.O. and slept naked next to J.0.
Exhibit C-618; NT,4/23/2012 at 183. But as part of a psychological evaluation conducted by Dt.
Dematatis, Father Dunne acknowledged that some sexual activity had occurred with J.O., admitting
to having had sex with J.0., but claiming that it happened five or six times and only since J.O. had
become an adult. Exhibit C-619; N.T. 4/23/2012 at 183-84. Dr. Dematatis found that Father
Dunne's partial admissions demonstrated the existence of deeply held psychological issues and
emotional conflicts. N,T. 4/23/2012 at 186. On November 21, 1986, Father Dunne was called
back to meet with Monsignor Shoemaker and Father Graf regarding three other possible victims,
G.L.,J.K. and J.R., about whom the Axchdiocese had been alerted by Mr. Stephenson. Exhibit C622; N.T. 4/23/2012 at 188. At some point during that meeting, Father Dunne conceded to Father
Graf"that perhaps he himself is a very sick man." Exhibit C-622; N.T. 4/23/2012 at 191.
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On December 5, 1986, Father Dunne resigned as the pastor of Sacred Heart Parish; on
December 9, 1986, Cardinal Bevilacqua accepted Father Dunne's resignation and placed him on sick
leave, ordering him to report to St. John Vianney. Exhibit C-624; C-625; N.T. 4/23/2012 at 193.
After Father Dunne had reported to St. John Vianney, the Archdiocese received more information
from10. about Father Dunne's pattern of abuse, which indicated that there was a possibility he was
still involved in the sexual abuse of minors. Exhibit C-627; N.T. 4/23/2012 at 194.
[1.0.] has explained to me [R.G. Stephenson] that Father Dunne has always had an inner
circle of boys that he becomes quite close to and that he usually grooms several of these
boys for closer relationships. He travels with these selected young men,including overnight
visits and trips to his cabin, generally on weekends.
Exhibit C-627; N.T. 4/23/2012 at 195-96.
On July 18, 1987, Dr. Tyrrell wrote to Monsignor Shoemaker in anticipation of Father
Dunne's discharge from St. John Vianney. Exhibit C-633; N.T. 4/23/2012 at 200. Dr. Tyrrell
noted the need to maintain control over Father Dunne after his release in the form of 24-hour
supervision, even though Father Dunne believed that such supervision was not warranted. Exhibit
C-633; N.T. 4/23/2012 at 201. Additionally, Dr. Tyrrell stated that individual and group therapy
would be required as part of his "aftercare treatment. Id. Despite Dr. Tyrrell's warnings, when
Father Dunne was appointed as an assistant pastor at Nativity of Our Lord Church, Monsignor
Shoemaker alerted Nativity of Our Lord Church's pastor, Father William J. O'Donnell, only to the
"general terms of the background which prompted Father Dunne's sick leave assignment," but did
not mention any actual restrictions on Father Dunne's ministry. Exhibit C-634; C-637 N.T.
4/23/2012 at 203-05.
Dr. Tyrrell, Monsignor Shoemaker and Father O'Donnell all participated in Father Dunne's
"aftercare following his discharge from St. John Vianney. Exhibit C-638; N.T. 4/24/2012 at 7.
Over the course of months of treatment, Father Dunne exhibited little effort to address his
psychological issues, and demonstrated an attitude of"avoidance and denial." Exhibit C-641; N.T.
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4/24/2012 at 12. On April 12, 1988,Dr. Tyrrell stepped in and suggested an overhaul of Father
Dunnes aftercare program; he recommended removing Father Dunne from a parish, intensely
supervising Father Dunne to provide "24-hour accountability," and sending Father Dunne for a
comprehensive psychological evaluation annually. Exhibit C-641; N.T. 4/24/2012 at 13-14.
However,on August 10, 1988, Father Dunne informed Dr. Tyrrell that he would no longer
participate in group or individual psychotherapy. Exhibit C-647; N.T. 4/24/2012 at 30-31. Dr.
Tyrrell relayed to the Archdiocese that "some of the staff at [St. John Vianney] have heard that
Father Dunne has voiced the comment to others that I have beaten the system. 52 Exhibit C-650;
N.T. 4/24/2012 at 34-35.
On September 21, 1988, Cardinal Bevilacqua summoned Father Dunne to his office and
explained that, as the Archbishop, he must be concerned about "1) Scandal, 2) Good of the Church,
3) Fr. Dunne." Exhibit C-651; N.T. 4/24/2012 at 36. Cardinal Bevilacqua directed Father Dunne
to contact Dr. Tyrrell to see whether any "accommodation can be made in the proposed aftercare
model for Father Dunne." N.T. 4/24/2012 at 37. As a result of the CardinaPs prompting, Father
Dunne met with Dr. Tyrrell on November 14, 1988, and accepted the suggestion to report to the
Southdown facility in Canada. Exhibit C-652; C-654; N.T. 4/24/2012 at 38-39. On January 24,
1989, Father Graf traveled to Southdown to meet with Father Dunne and his therapist. Exhibit C656; N.T. 4/24/2012 at 41-43. "[T]he counselor stated that Fathefs lifestyle shows evidence that

52 When asked on cross examination about behavior exhibited by priests during his tenure as Secretary for Clergy, the
defendant acknowledged that certain patterns were indicative of pedophilia or ephebophilia:

ADA BLESSINGTON: Look at Exhibit 650. In the third paragraph there it says: "It is noted that some of the
staff at Villa St. John have heard that Father Dunne has voiced a comment to others that I have beaten the
system?' Do you see that?
DEFENDANT:I do.
ADA BLESSINGTON: Was it your experience during your 12 years as the Secretaiy for Clergy that it was not
unusual for — for pedophiles or ephebophiles or child abusers to be very manipulative?
DEFENDANT:There was an element of that.
N.T. 5/24/2012 at 164.
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the situations of inappropriate behavior could be beyond what we already know of Father's
conduct?' Id. Father Graf repotted that the staff made it clear that Father Dunne was "never to
work with young people." Id.
On February 23, 1989,1)r. Tyrrell reviewed the findings from Southdown and met with
Father Dunne upon his return to St,John Vianney. Exhibit C-658; N.T. 4/24/2012 at 46-48.
Dr, Tyrrell stated quite bluntly that he feels that we are sitting on a powclet keg. He feels
that Father Dunne is not only a homosex-ual but is a pedophiliac. He strongly intuits that
Father Dunne has been involved in a myriad numbet of sexual misconduct cases, both
minor and major.

In the weeks theteafter, Dr. Tyrrell, Fathet O'Donnell and Monsignor Shoemaker scheduled
a meeting to go over Dr. Tyrrell's recommendations for Father Dunne; Father Duane never came to
the meeting, Exhibit C-659; N.T. 4/24/2012 at 49, Dr, Tytrell ultimately found that Fathet
Dunne's "purposely manipulative behaviot and his "vety, very severe cleniar merited ternoving
him from active ministry. Exhibit C-659; N.T. 4/24/2012 at 49-50. Despite the Archdiocese's
orders expressly forbidding Fathet Dunne from engaging in activities with children and adolescents,
Dr. Tyrrell learned that Father Dunne attended overnight camping trips where adolescents were
present and that he took a young boy for a car ride. Exhibit C-666; N.T. 4/24/2012 at 62. Dr.
Tyrrell explained that Father Dunnes persistent "grooming" behavior was a warning sign of danger:
I think it is important to advise the diocese that pedophiles typically engage in "grooming"
behavior, which generally consist of making themselves available when the intended ot
prospective victim is vulnerable; i.e. death of a family member. Second, pedophiles generally
cultivate the image of being child-oriented and continue to engage in activities which enabk
them to be in isolated situations with children/adolescents (such as a chive in a cat, camping,
hiking, canoeing, etc.). . I can only advise that the Archdiocese may be placing itself at risk
by allowing him to continue in a parish ministry.
Exhibit C-666; N.T. 4/24/2012 at 65-66,
On April 10, 1990, Father ODonnell echoed Dt, Tyrrell's concerns, making a "Very urgent
plea" that the Archdiocese provide the "special arrangetnents" needed to get Father Dunne the
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"kind of help he needs but refuses to accept." Exhibit C-673; N.T. 4/24/2012 at 88. However, on
May 25, 1990, Cardinal Bevilacqua appointed Father Dunne as an assistant pastor for Visitation
B.V.M. Church. Exhibit C-674; N.T. 4/24/2012 at 89. As part of his assignment to Visitation
B.V.M. Church, Father Dunne was able to take an overnight trip each week to his cabin in Bucks
County. Exhibit C-676; N.T. 4/24/2012 at 91. He was not receiving any counseling or therapy. 11
On October 19, 1992, after the defendant had taken over fox Monsignor Jagodzinski as
Secretary for Clergy, he wrote a memorandum to Monsignor Molloy summarizing all of the material
in Father Dunne's file, dating back to 1986. Exhibit C-681; N.T. 4/24/2012 at 97-101. The
defendant noted that Father Dunne had not been participating in "any ongoing therapy program
since the evaluation by Eric Griffin-Shelley of 1990." Exhibit C-681; N.T. 4/24/2012 at 101.
Despite the absence of therapy, the defendant acknowledged that Monsignor Jagodzinski had
informed Father Dunne on May 6, 1992 that Father Dunne "need only contact the Office for Clergy
once a year for an annual review of his situation." Id. The defendant concluded that, as ofJuly 20,
1990, Monsignor Jagodzinski had unilaterally "lifted!' the requirement that Father Dunne participate
in therapy. Exhibit C-686; N.T. 4/24/2012 at 114. Father Dunne remained as an assistant pastor at
Visitation B.V.M. Church until he was placed on administrative leave on January 11, 1994 and was
encouraged to voluntarily seek laicization on January 17, 1994. Exhibit C-691; C-692; N.T.
4/24/2012 at 126-28. On February 18, 1994, the defendant listed Father-Dunne second on his list
of"Diagnosed Pedophile priests. Exhibit C-1815; N.T. 5/16/2012 at 189.
On June 29, 1994, the defendant received a memorandum from canonical lawyer Rev.
Steven J. Harris,J.C.D., in which he stated that there was a way to effectively restrict Father Dunnes
ministry and to possibly even effectuate his removal from the priesthood:
I recommend that the Cardinal move to declare an impediment to the exercise of Orders via
an administrative process. The impediment, stated in Canon 1044 5 2.2, centers on a psychic
defect, which is documented in this case. The administrative process would be guided by
Canons 35-58 on administrative acts and would borrow some provisions (although not
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mandatory) from the process for removal of a Pastor. It is key for the Cardinal to note that
the declaration of an impediment is not a penal process. (Given the reality of a presciiption
in this case, a durable challenge to inflicting a penalty could be raised unless Father became
pertinacious).
After an impediment has been declared, de jure the priest is forbidden to exercise Orders.
Since he has already been removed from office, it seems logical that his inability to function
become [sic] legal rather than merely voluntary. Father would still be a priest of the
Archdiocese with right to some remuneration. That bears some risks, its [sic] true, but legal
counsel indicated lesser risk if it can be demonstrated that Father was not allowed to
function as a priest.
An impeded cleric has the right to seek a dispensation from the declaration. An ordinary
may dispense on his own authority from the impediment articulated in Canon 1044 § 2.2
since it is not reserved to the Holy See (cf Canon 1047). It is debatable if an Ordinary
could/should dispense from such an impediment but only for, for example, the celebration
of private Mass.
If Father should be declared impeded and he went ahead and exercised Orders anyway, then
a case could be made for the application of a penalty like full suspension.
Exhibit C-695; N.T. 4/24/2012 at 134-36.5
'
On May 6, 1996, the defendant recommended that Father Dunne be placed on retirement,
leaving open the possibility that Father Dunne could concelebrate Mass publicly "for special
occasions" if he received pertnission from the Secretary for Clergy. Exhibit C-702; N.T. 4/24/2012
at 147. Cardinal Bevilacqua accepted that recommendation and communicated such to Father
Dunne, Exhibit C-703; N.T. 4/24/2012 at 148.
On September 10, 2004, Monsignor Senior wrote to Father Dunne to alert hirn that his
name would not appear in the 2005 edition of the Catholic Directory because his faculties had been

confronted on cross-examination with Rev. Harries reading of canon law, the defendant admitted that this
process could have been used to get a problem priest out of ministry:

53 When

ADA BLESSINGTON: This [Exhibit C-695] says that there is a process by which you can use an
administrative sanction to get somebody out of ministry without all the hoopla and all the — all the canon law,
this, that, and the other thing, and everybody doing — ies right there and it was there all along isn't that a fair
statement?
DEFENDANT:It is a fair statement.
N.T. 5/24/2012 at 176.
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withdrawn. Exhibit C-707; N.T. 4/24/2012 at 152-53. On October 21, 2004, Father Dunne
explicitly stated his willingness to forego the penal process, to accept the removal of his priestly
faculties and the imposition of a supervised life of prayer and penance. Exhibit C-708; N.T.
4/24/2012 at 154.
(9) Father John Cannon
On July 2, 1964, the Archdiocese received a report that Father John Cannon sexually
molested five teenage boys at a summer camp owned by St. Monica's Parish, and that he had
committed similar acts in the past two to three years. Exhibit C-420; N.T. 4/2/2012 at 121. R.L.,
J.M.,J.M.,J.0. and J.M. all answered "yee when asked if Father Cannon had "touched them
sexually." Exhibit C-420; N.T. 4/2/2012 at 122. The author of this report, Father Joseph Curran,
wrote,'We believe entirely the statements of these boys." Exhibit C-420; N.T. 4/2/2012 at 123.
The Archdiocese received reports from four other boys, W.D., F.L., J.G. and J.M., two of whom
"sinnee with Father Cannon when at summer camp. Exhibit C-421; N.T. 4/2/2012 at 124. W.D.
repotted having been "solicited" 15 times and sinned once. Exhibit C-421; N.T. 4/2/2012 at 125.
F.L."sinned!' with Father Cannon on at least one occasion every summer from 1959-62. Id. In
total, nine boys provided accounts of eithex personally or indirectly knowing that Father Cannon
sexually abused minors. N.T. 4/2/2012 at 126.
When confronted with these accusations in_1964, Father Cannon admitted that he had beeninvolved in "two incidents," but stated that they were "only of masturbation." Exhibit C-422;N.T.
4/2/2012 at 127. On October 28, 1992, one of the original nine boys narned in the reports from
the early 1960s, W.D., wrote to Cardinal Bevilacqua:
As a youth I was repeatedly sexually abused by a priest from the Archdiocese of
Philadelphia. After years of suffering from the effects of this abuse, it is my intent to bring
civil action against the parties involved. Before beginning this process I would like to give
the Archdiocese the opportunity to meet with me to discuss this matter.
Exhibit C-423; N.T. 4/2/2012 at 128.
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Consistent with his ptactice of going to the Secret Archive files to see whether a file existed
fot a particular priest narned in a letter he was assigned to handle, the defendant located Father
Cannon's Secret Archive file. N.T. 5/16/2012 at 48-49. On November 24, 1992, the defendant
met with W.D,, who clarified that he was sexually abused more than one time, as the report from the
1960s had stated. From the time he was in seventh grade until he was in ninth gtade, Father
Cannon sexually molested W.D. at the camp owned by St. Monica's Patish. Exhibit C-428; N.T.
4/2/2012 at 133. W.D. testified that two to three times pet week around 3 or 4 A.M., Father
Cannon came into W.D.'s cabin, reached under his clothing while W.D. was in bed, and touched his
genitals, N.T. 4/3/2012 at 179-81. W.D. recalled,'What Father Cannon would do is that in the
middle of the night he would visit cabins and, rny term, molest boys. And sometimes have those
kids — sometimes have me touch him inappropriately." Id. at 178. In 1992, W.D. told the defendant
that Rev. Frank Nelson could verify everything that he had said. Exhibit C-428; N.T. 4/2/2012 at
142. In response, the defendant told W.D. that "the Archdiocese handles these cases" by
immediately removing such priests from the situation, sending thern for an evaluation, and that
thereafter,"they are nevet assigned where children are involved," Exhibit C-431; N.T. 4/2/2012 at
150.
Subsequently, the defendant presented W.D.'s allegations to Father Cannon. Exhibit C-428;
N.T. 4/2/2012 at 132. At the time of their meeting, Father Cannon was a chaplain at Villa Joseph
Maria Academy for Girls and at St.joe's Home for the Aged.

Id, Though Father Cannon had

previously admitted to two incidents of"masturbation," he told the defendant that he "had never
mastutbated the boys not mastutbated in their presence," and that he did not "remember ever
admitting to two incidents of masturbation nor to having improper literature." Exhibit C-428; N.T.
4/2/2012 at 134-35. Fathet Cannon explained his presence in the boys cabins late at night by
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stating that he "would go into the cabin when there would be a quick drop in the temperature at
night . . [and] cover [the boys] with blankets." Exhibit C-428; N.T. 4/2/2012 at 136-37.
The defendant told the Grand jury that,in his view, he "never had conclusive evidence that
[Father Cannon] had been guilty of misconduct." N.T. 5/16/2012 at 50. Dining that Grand jury
testimony, the prosecutor asked the defendant what type of information could have constituted
"conclusive evidence in his mind:
PROSECUTOR: Okay. And so rm not trying to belabor a point, but what in your mind
would give you conclusive evidence?
DEFENDANT: Well, an admission on his part.
PROSECUTOR: Okay.
DEFENDANT: Or a, like I said, if a report said he was diagnosed that way, had a sexual
disorder, or something like that.
PROSECUTOR: Okay. Again, aside from a priest saying,"I did it, I molested these kids,"
or a psychiatric institution determining that someone fit within a specific criteria of
pedophile or ephebophile, what else? Or if theres nothing else, then thaes your answer?
DEFENDANT:Theres nothing else.
PROSECUTOR:Theres nothing else, just those two things?
DEFENDANT; As far as I can see.
PROSECUTOR:I'm sorry, I don't rnean to cut you off.
DEFENDANT: I mean, as far as I can answer tight now. Thaes what the criteria was.
PROSECUTOR: Okay. So unless when you were goIng through those files you saw one of
those two things, then you would put the person in the category of not having conclusive
evidence to prove guilt, correct?
DEFENDANT:I would presume so. Thafs what I did.
PROSECUTOR: And so if you came to that conclusion and you went through that analysis
and you couldn't come up with the conclusive proof, so then I assume nothing would be
done in terms of removing or limiting any of those peoples ministry, correct?
DEFENDANT:It may have been that way. I really don't remember.
Id. at 53-55.
During his meeting with Father Cannon, the defendant specifically mentioned to him that he
had considered checking up on the veracity of W.D.'s allegations by contacting Rev. Frank Nelson.
Exhibit C-428; N.T. 4/2/2012 at 137. Father Cannon stated that he and Rev. Nelson were "good
friends," and that they had "just spoken" to one another concerning Christmas presents that Rev.
Nelson ordered from Philadelphia. 11 The defendant then reached out to Rev. Nelson, who stated
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that there was never, to his knowledge, any sexual misconduct by Father Cannon. Exhibit C-429;
N.T. 4/2/2012 at 145.
Father Cannon was scheduled to be evaluated by St. _John Vianney from February 1, 1993
until February 4, 1993, Exhibit C-432; N.T. 4/2/2012 at 151. In anticipation of his evaluation, the
defendant filled out the requisite referral form. Exhibit C-433; N.T. 4/2/2012 at 152. On the form,
the defendant wrote,"Father Cannon has been accused of sexual abuse of male minors. The abuse
is alleged to have taken place almost 30 years ago, Father Cannon has denied these allegations,"
Exhibit C-433; N.T. 4/2/2012 at 153. The defendant also noted,"These allegations were brought
to Father Cannon's attenfion in 1964. According to files, he admitted to having improper literature
concerning masturbation. There was never any follow-up or reason for concern since." Exhibit C433; N.T. 4/2/2012 at 154. The defendant omitted the fact that Father Cannon had also admitted
in 1964 to two "incidents" involving "only masturbation." Despite the defendant's incomplete
referral form, St. John Vianney still diagnosed Father Cannon with a sexual disorder "not otherwise
specified." Exhibit C-435; N.T. 4/2/2012 at 156. St. John Vianney recommended that Father
Cannon receive inpatient hospitalization treatment, but if that was not possible, that his duties be
modified because "contact with children is not considered wise at this time," Exhibit C-435; N.T.
4/2/2012 at 157, On February 11, 1993, the defendant forwarded St. John Vianney's
recommendation-to Cardinal Bevilacqua, who approved the request tb send Fathet Cannon for
inpatient hospitali7ation. Exhibit C-437; N.T. 4/2/2012 at 179-80. However, it turned out that
Father Cannon never went to St. John Vianney for that treatment. Exhibit C-439; N.T, 5/24/2012
at 113.
On cross-examination, the defendant did not have an explanation for Father Cannon's
failure to report to the inpatient hospitalization:
ADA BLESSTNGTON; Go back to 439, please, Four lines up from the bottom. I'm sorry,
Bottom of the first paragraph. You're saying — you being — you're addressing Bevilacqua,
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cc-You did approve inpatient hospitalization at the time, the inpatient hospitalization never
took place, and I'm at a loss as to why this never happened. Further complaints have been
brought against Father Cannon —
THE COURT: No further.
ADA BLESSINGTON:"No further complaints have been brought against Father
Cannon." I'm sorry, Your Honor. "At the time [W.D.] wanted a cash settlement, which we
refused." So again, you're at a loss to explain why a priest who admitted abusing — sexually
abusing minors didn't go for treatment that the Cardinal wanted him to go for? You're at a
loss, tight?
DEFENDANT: I was at that — when I was writing that, yes.
ADA BLESSINGTON: How many other losses were there?
DEFENDANT:(No response)
ADA BLESSINGTON: Were there any other losses out there where you just kind of forgot
to get the guys treatment?
DEFENDANT: Gana. I told you that.
ADA BLESSINGTON: None other?
DEFENDANT: Not that I recall.
ADA BLESSINGTON: It's two too many,isn't it?
DEFENDANT:It is.
N.T. 5/24/2012 at 113-14.
On September 4,2002, the defendant wrote to Cardinal Bevilacqua to report that the Bishop
of the Harnsburg Diocese, Bishop Dattilo, had called the Secretary for Clergy's Office over the
summer, after W.D. had approached the Harrisburg Diocese about having been abused by Father
Cannon. Exhibit C-439; N.T. 4/2/2012 at 184-85. W.D. told Bishop Dattilo that he had a lawyer
"and all he wants is to be believed." Id. The defendant informed Father Cannon, who was 80 years
old at the time, that allegations had resurfaced, and suggested that Father Cannon retire. Exhibit C439; N.T. 4/2/2012 at 186, Roughly one year later, in November 2003, the Archdiocese sent a
private investigator to question Father Cannon. Exhibit C-441; N.T. 4/2/2012 at 187-88. When
face-to-face with the investigator, Father Cannon initially denied the allegations again. Id. However,
when the investigator was driving away, Father Cannon called him back and admitted that he
fondled three boys in their sleep at St. Monica's sleep-away camp.

,1 That same date, Father Welsh

and the defendant met with Father Cannon, who "admitted to us he had fondled the boys while he
thought they were sleeping." Id. On February 9, 2004, the Archdiocesan Review Board concluded
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that the allegations against Father Cannon were credible and that, as a result, he should be removed
from active ministty, should live a life of prayer and penance, and should receive necessary
treatment. Exhibit C-449; N.T. 4/2/2012 at 194-95. On October 7, 2004, Father Cannon stated his
willingness to forego the penal process and to accept the removal of his priestly faculties and a life
of prayer and penance. Exhibit C-456; N.T. 4/2/2012 at 199-200.
(10) Father Francis X Trauger
On August 2, 1981, the Archdiocese received information from "reliable and trustworthy"
members of St. Titus Parish in Norristown,PA that their 12-year old son, P.B., as well as S.K., a 13
year-old boy, accompanied Father Trauger on separate ski trips to the Poconos, where both boys
were touched on the backside by Father Trauger while sleeping in the same bed with him. Exhibit
C-1284; N.T. 4/10/2012 at 178. The pastor of St. Titus Parish, Monsignor Anthony McGuire,
vouched for the credibility of P.B.'s parents when he relayed their account to Monsignor Statkus,
Exhibit C-1285; N.T. 4/10/2012 at 180. Monsignor McGuire noted that S.K.'s parents, however,
were "not stable," and thus there was the possibility of"scandal in the parish," Exhibit C-1285;
N.T. 4/10/2012 at 181. Accordingly, Monsignor McGuire recommended that Father Trauger be
transferred to another parish. Id.
Father Trauger was interviewed on August 101 1981. Father Trauger stated that he took P.B.
the Poconas "to see a piece of property that he was buying, and took P.B. to a motel to spend
the night afterwards. Exhibit C-1286; N.T. 4/10/2012 at 182. The motel room only had one bed,
which Father Trauger conceded he shared with P.B. Li Father Trauger stated that dunng the night,
P.B. said he was having trouble sleeping, so he massaged P.B.'s "chest and back," but he did not
touch "the genital area or buttocks." Exhibit C-1286; N.T. 4/10/2012 at 182-83. Likewise, Father
Trauger explained that the exact same thing happened with S.K. on a separate trip — while sharing a
bed, S.K. complained that he could not sleep, and then Father Trauger massaged his "chest and
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back." Icl. Even though Father Trauger "insisted that there was no sexual activity whatsoever of a
homosexual nature with either child, Monsignor Statkus still told him to "desist from any contact
with these boys" and that he was "not to have any boys in his presence in any solitary setting."
Exhibit C-1286; N.T. 4/10/2012 at 183-84. Two days later, Father Trauger was transferred from St.
Titus Parish in Norristown to St. Matthew's Parish in Philadelphia. Exhibit C-1287; C-1288; C1289; N.T. 4/10/2012 at 185. Shoitly thereafter, Monsignor McGuire wrote to Monsignor Statkus
to thank him for resolving "the very sensitive problem concerning Father Trauger," as it helped to
avoid "what could have been a very explosive situation." Exhibit C-1291; N.T. 4/10/2012 at 186.
No one from the Archdiocese contacted P.B. about having been abused by Father Trauger
until he received a call from Jack Rossiter" in 2003. N.T. 4/5/2012 at 218, 223, 230-32. P.B.
testified at trial that, as a child, he "always looked up

te priests. Id. at 199. "There was always a

reverence about them which, you know,I thought was special." Id. As a 12 year-old in the late
summer of 1981, P.B. went to the seminary to play basketball with Father Trauger. Id. at 203. After
playing for a "very short period of time," Father Trauger took P.B. to the locker room and turned
on only one shower. Id. at 204-05. Father Trauger stood behind P.B., rubbed soap on his back, and
then reached around and fondled his penis. Id. at 205. At the same time, P.B. felt Father Trauger's
penis rubbing up against his backside. Id. This continued for 10 to 15 minutes. Id. at 206. Months
later, while P.B. was still 12 years old,.Father Trauger took P.B, tO the Poconos. N.T. 4/5/2012 at - -208.
He — part of why we were going was for him. He wanted to look at a — he was thinking
about buying a house up there.. . . And the house was falling down. I still remember to this
day. It was just — it was — the roof was caving in. It didn't look like anybody had lived there
forever. And I remember just looking in the windows and thinking to myself: Well, why
would anybody want to buy this place? We never went inside. And that was it.
Id. at 209.
54 Jack Rossiter was a private investigator for Foresight Services from 1998-2010, and entered into contracts with the
Archdiocese of Philadelphia to invesdgate allegations of abuse as to various priests. N.T. 4/19/2012 at 207-08.
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Father Trauger then took P.B. to a hotel; the room had two beds, but Father Trauger told
P.B. that they should sleep together in one bed "because then they don't have to make the other bed
in the morning." Id. at 210. Father Trauger turned the heat up until it was "ungodly hot" in the
room, and then suggested that both he and P.B. should sleep naked. Id.
ADA CIPOLETTI: And do you remember, at the time that you went to sleep, did you have
any physical contact with Father Trauger?
P.B.: Uh-huh, yes. As I laid there, he began to fondle my penis.
ADA CIPOLETTI: How did he do that? Describe how he was positioned in the bed with
you.
P.B.: We were — we were — he was laying right — he was like spooning. He was right, you
know, behind me. I was trying to curl up. So I had my legs closer to my chest, and he was
reaching his hand around.
ADA CIPOLETTI: And he touched your penis with his hand?
P,B.: Uh-huh. pitness nodding).
ADA CIPOLETTE Could you feel any part of his body also touching you on your back —
on your backside?
P.B.: Yes. He — his penis was trying to enter my — my butt.
Id. at 211-12.
When the morning came, Father Trauger and P.B. went straight home without ever going
skiing, which was what P.B. had believed to be the reason for the trip. Id. at 213. In the summer of
1981, shortly after P.B, returned from the trip, his father "had a look about hire and asked "if
anything had happened between myself and Father Trauger," N.T, 4/5/2012 at 214. On August 2,
1981, P.B.'s parents met with Monsignor Anthony McGuire and told him that P.B. spent an
overnight with Father Trauger in the Poconos, that they shared the same bed, and that "there were
touches." Exhibit C-1285; N.T. 4/10/2012 at 180.
In the early 1980s, Father Trauger had befriended a boy named G.N. and his family; Father
Trauger joined the family for picnics and holiday parties. N.T. 4/16/2012 at 112. Father Trauger
had been "a family friend, trusted family friend." Id. at 114. On August 6, 1982, G.N.'s father."met
with Monsignor Statkus to notify the Archdiocese that his 14 year-old son, G.N., went for an
55 G.N.'s father was a Philadelphia Homicide Detective at the time that he met with Monsignor Statkus. N.T.
4/10/2012 at 187.
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ovetnight to Father Trauger's home in upstate Pennsylvania on July 22, 1982. Exhibit C-1296; N.T.
4/10/2012 at 188. Father Trauger spent the night with G.N.in a "small pup tene and placed his
leg on G.N.'s thigh. Exhibit C-1296; N.T. 4/10/2012 at 189-90. The next day, the two traveled to
G.N.'s parents' vacation home and arrived before anyone else was there. Id. 'While waiting for
[G.N.'s parents],[G.N.1 was sprawled on the floor watching TV and Father T was resting on the
sofa. Father T moved from the sofa, began to tickle [G.N.] and suggested wrestling. In a hurry
[G.N.] left for a bike ride." Exhibit C-1296; N.T. 4/10/2012 at 190. Monsignor Statkus noted that
G.N.'s father was a devout Catholic who felt a strong allegiance to the Church, and that he did not
plan to press any charges,"police or otherwise in part because he was "convinced of our sincere
resolve to take the necessary action regarding Father T. Exhibit C-1296; N.T. 4/10/2012 at 19293.
As was the case with P.B., no one from the Archdiocese reached out to G.N. until
Novembet 2003. N.T. 4/16/2012 at 123. G.N. testified at trial that when in that pup tent, Father
Trauget touched G.N.'s thigh in a "very inappropriate way," and "tried to fondle my penis." Id. at
117. "Numerous times I told him to stop. He just kept doing it and doing it until I basically left."
Id. G.N. left the tent, hid out in the cabin, and armed himself with a penknife. Id. at 119. "I took
the penknife out and I swore if he came in, that I was going to kill him." Id. Additionally, G.N.
told the jury that the next day when Father Trauget attempted to wrestle and have a "ticlde fighe'with G.N., G.N. ran out of the house crying and waited for his patents. Id. at 120. "I talked to my
mother and father and I told them immediately what happened to me." Id. at 121.
Monsignor Statkus met with Father Trauger on August 8, 1982, and addressed the
accusations that had been relayed by G.N.'s parents, Exhibit C-1300; N.T. 4/10/2012 at 198.
Father Traugees reason for suggesting that he and G.N. sleep outdoors in the small pup tent was
that the house only had "living rooms which wete converted with cots or sofas at night to be used as
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bedrooms." Exhibit C-1300; N.T. 4/10/2012 at 199. Father Trauger explained that if he draped his
leg on top of G.N. in the night, it was only because of his "status as a restless sleeper." Id. Lastly,
Father Trauger attempted to explain away the allegation that he invited G.N. to wrestle by stating
that he had been on the floor near G.N., wrestling with the "rather aggressive" dog. Exhibit C1300; N.T. 4/10/2012 at 200. After Father Trauger provided an explanation for each accusation,
Monsignor Statkus recorded his opinion of Father Trauger's attitude and truthfulness: "Trauger
impresses me as either a deceptive liar with a deeply seated problem which he might not be
admitting or that he is without a problern, but, as he states, is naïve and imprudent. It is clear that
he is disobedient."56 Exhibit C-1300; N.T. 4/10/2012 at 202.
Immediately after meeting with Father Trauger, Monsignor Statkus placed him on "sick
leave and sent him to St. John Vianney to undergo evaluation, and "if necessary rahabilitation"
[sic]. Exhibit C-1301; N.T. 4/11/2012 at 6. G.N. testified that the Church did not give an
explanation to hirri personally or to the public as to why Father Trauger was no longer at St.
Matthew's. N.T. 4/16/2012 at 123. On August 20, 1982,Dr. Phillip Miraglia conducted the
evaluation at St. John Vianney. Exhibit C-1305; N.T. 4/11/2012 at 9. Though there had been
multiple incidents dating back to August of 1981, the "reasons for referrar section of the form Dr.
Miraglia received contained only one allegation of sexual abuse by a single boy. Id. Nonetheless,
Dr. Miraglia concluded that Father Trauger had taken part in "inappropriate sexual behaviot," which
merited a brief term of inpatient hospitali7ation to conduct psychotherapy. Exhibit C-1305; N.T.
4/11/2012 at 11. Based in part on Dr. Miraglia's recommendations on September 24, 1982 to
reassign Father Trauger after he had completed a "retreat," Cardinal Bevilacqua appointed Father
Trauger as an assistant pastor at St. Francis DeSales Church. Exhibit C-1308; C-1312; N.T.
4/11/2012 at 11-13. At that time, St. Francis DeSales Church was a parish with a grade school on
56 Father Trauger's

trip with G.N. was in clear violation of Monsignor Statkues order that he not be around boys in a

solitary setting.
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the preinises. N.T. 4/11/2012 at 13. Before sending Father Trauger to St. Francis DeSales,
Monsignor Statkus warned him that "his most recent indiscretion was viewed as a very serious
matter and was filled with extremely dis_e circumstances which could have led to greater scandal."
Exhibit C-1312; KT. 4/11/2012 at 14.
On April 12, 1991, Monsignor Jagodzinsld participated in a phone conference with Principal
Father Antonucci and Vice Principal Father Rossi of St. John Neumann High School, which dealt
with a complaint from the mother of a student, D.G.57, who had called the school because het son
had not returned home. Exhibit C-1330; N.T. 4/11/2012 at 19. After speaking with her son,
D.G.'s mother called the school back the next day "to express het deep concern and anxiety over
what her son had been telling her of the conversation with Father Trauger." Id.
While her son said that there was no kind of sexual misconduct, he said that Father Trauger
knew his mothees maiden name and other facts about his personal life. The boys mother
was clearly disturbed by this information. The boys mother called the school again this
morning (Friday),indicating her growing concern about what had occurred. She apparently
was getting more and more information from her son about the previous days conversation
and felt the need both to inform the school of her concerns and to speak with Father
Trauger concerning the conversation he had with her son.
Id.
Father Traugees file indicated that on Apill 15, 19)1, an unidentified interviewer followed
up with Father Trauger concerning D.G.'s mother's complaint; the notes from the interview are
mostly illegible. Exhibit C-1331; N.T. 4/11/2012 at 20. On April 18, 1991, Monsignor Molloy
contacted Father Rossi about this incident; the notes from that interview were difficult to discern as
well. Exhibit C-1332; N.T. 4/11/2012 at 20-21. Though D.G. lived at the same address his entire
life — except for a one-year period from May 2000 until May 2001 — no one from the Archdiocese
contacted him about what happened with Father Trauger until he received a call from Mr. Rossiter
in 2003. N.T. 3/28/2012 at 54-58.

57 The

child named D.G. who attended St John Neumann is not the saflae child who was abused by Avery.
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D.G. told his story at trial. N.T. 3/28/2012 at 4. In the spring of his sophomore year at St.
John Neumann High School, D.G. left his job at Pathmark while wearing a jacket that said
"Neumann" on the back. Id. at 9, 16. He went into a store in The Gallay called Suncoast, and
while buying "some Dark Shadows tapes and Dr. Who tapes," he noticed a tall man in a black outfit
with a beige overcoat standing nearby. Id. at 14. D.G. then went to Walden Books, where again he
noticed the same man. Id. "I didn't think anything of it. Then I walked down from

e and Market

to 12`11 and Locust into Afterwards, and thaes where he actually tapped me on the shoulder and
confronted me." Id. at 15. Father Trauger saw that D.G. had adult gay magazines in his hand and
demanded that D.G. turn them over. N.T. 3/28/2012 at 18. Father Trauger then identified himself
as a priest and told D.G. that he was going to call someone to have the store shut down. Id. "He
handed me back the magazines. He said, I can't deal with this right now. I have somewhere else to
go. But I'll fmd you. Don't worly, I will find you. And he left." Id. A few weeks later, D.G. was
in seventh-period religion class with Father Avicoli when Father Trauger knocked on the door of his
classroom. Id. at 22. Father Trauger took D.G. to a windowless conference room in the
disciplinarian's office and locked the door behind him. Id. at 24-26. "He had his eyes closed the
whole time, kind of rocking back and forth with his eyes closed, telling me about homosexuality,
what the differences are between being gay, being straight, on and on, those kinds of things." Id. at
28. Father Trauger's hands were on D.G.'s knee and, as he continued to preach, they "moved up"
closer to D.G.'s inner right thigh. N.T. 3/28/2012 at 28. As Father Trauger told D.G. about"a
family friend's son of his that he knew who liked to be massaged," D.G. could hear that he was
repeatedly being called to the main office. kL at 30-31.
D.G.: He said we needed to pray, so I kneeled like I was at a pew on a kneeler.
ADA CIPOLETTI: What did Father Ttauger do?
D.G.: He was behind me. I had my eyes closed sort of with my hands folded like this.
ADA CIPOLETTI: At your waist level?
D.G.: Yeah, just kneeling there.
ADA CIPOLETTI: There is a kneeler there, or are you just kneeling on the floor?
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D.G.: I was kneeling on the floor. It was carpeted.
ADA CIPOLETTI: What position is Trauger in behind you?
D.G.: I'm not sure. He was behind me, but I don't know if he was standing up. I don't
know. I didn't turn around to look.
ADA CIPOLETTI: Was he touching your body in any way?
D.G.: Eventually.
ADA CIPOLETTI: What happened when he started touching your body?
D.G.: Sort of moved it down from on my shoulders, down to here, and undid my belt,
unbuttoned my pants and unzipped me. Then I heard an unzip from behind me, but I
didn't turn around, and then there was a bang on the door.
Id. at 31-32.
As someone banged on the door and yelled,'Who's in there, whaes going onr Father
Trauger told D.G.,"Don't say anything. Stand up." Id. at 33. Father Trauger unlocked the door
and the man in charge of attendance, Brother Joe,"flew into the room saying, This kid's mother is
looking for him. What is he doing in here? What is going on?"' Id. Father Trauger said,"'We're
just having a conference. We are just talking."' Id. at 34.
After leaving the conference room, Father Trauger and D.G. sat on the benches outside of
the school, where Father Trauger revealed that he told either Father Antonucci or Father Rossi that
he had a student who played basketball for him, and he needed to get in touch with him but could
not remember his name. N.T. 3/28/2012 at 38. Father Trauger looked through the school's photo
identification cards, and found D.G. Id. Additionally, Father Trauger informed D.G. that he knew
where D.G. lived, and that he had driven by his house a couple of times, saw his mother outside,
and even told D.G. what she was wearing. Id. at 39. Shortly thereafter, Father Trauger drove D.G.
to his street and said, "`I don't want your parents to see me dropping you off."' Id. at 41,
In January 1993, Father Trauger had been an associate pastor at St. Joseph Parish for four
years. Exhibit C-1343; N.T. 4/11/2012 at 21. On January 29, 1993, the defendant met with the
pastor at St. Joseph Parish, Reverend Henry Degnan, who had requested to visit the Secretary for
Clergy to voice his frustration with Father Trauger's continuing "psychological problems." Exhibit
C-1343; N.T. 4/11/2012 at 21. Reverend Degnan specifically pointed out that Father Trauger is
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"comfortable with thixteen year olds, but very uncomfortable with adults." Exhibit C-1343; N.T.
4/11/2012 at 22. "Father Degnan stated that there have been complaints and concems expressed
to him about Father Trauger's interacdons with the young people, primarily because of his
immaturity. . . He did recommend that Father Trauger receive counseling at Saint John Vianney
Hospital, Downingtown." Li Reverend Degnan also suggested that if Father Trauger were to be
reassigned, that he should go "to a very structured place," considering that "Father Trauger cannot
handle too much freedom," LI But the defendant did not send Father Trauger back to St. John
Vianney;instead, on June 21, 1993, he facilitated Father Trauger's transfer to a different parish with
a grade school, St. Michael the Archangel Church in Levittown, PA. Exhibit C-1344; N.T.
4/11/2012 at 23.
Less than a year later, on February 18, 1994, the defendant placed Father Trauger on his list

a priests fat whom there had been "Allegations of Sexual Misconduct with Minors with No
Conclusive Evidence." Exhibit C-1814; N.T. 5/16/2012 at 188. On this list, the defendant had
placed an asterisk next to the name of a priest if the "alleged action took place over five years ago."
Exhibit C-1814. He did not place an asterisk next to Father Traugees name. Id. Although
Reverend Degnan had earlier warned the defendant that Father Trauger "cannot handle too much
freedom," and although the defendant acknowledged that Father Trauger had recently been accused
of sexually abusing minors, wherf the pastor of St. Michael the Archangel left the parish, the
defendant recommended that Father Trauger be given power of attorney at that parish until a new
pastor bad been appointed. Exhibit C-1345; N,T. 4/11/2012 at 23-24.
On November 7, 2003, the defendant wrote to Father Trauger to inform him that he had
initiated a Preliminary Investigation into allegations made against Father Trauger in August 1981 and
August 1982. Exhibit C-1367; N.T. 4/11/2012 at 29, On November 10, 2003, Mr. Rossiter spoke
with P.B., who divulged how Father Trauger soaped P.B.'s genitals and backside in the shower.
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Exhibit C-1368; N.T. 4/11/2012 at 30. On November 12, 2003, Mr. Rossiter met with G.N., and
was informed that Father Trauger ran his hand up G.N,'s leg under his shorts while the two were in
a tent, and then fondled G,N,'s genitals. Exhibit C-1370; N.T. 4/11/2012 at 31. On Novetnber 17,
2003, Mr. Rossiter contacted S.K., the other boy named by P.B.'s parents when they first
complained about Father Trauger's behavior on August 2, 1981. Exhibit C-1371; N.T. 4/11/2012
at 31. Dating their meeting, S.K. told Mr. Rossiter that he and Father Trauger "slept in the same
bed and, during the evening, Trauger caressed his chest and fondled his genitals through his
underwear." Exhibit C-1371. Even though the Preliminary Investigation did not explicitly include
the incident with D.G. in 1991, Mr, Rossiter contacted Father Antonucci of St.John Neumann on
November 17, 2003. Exhibit C-1366; N.T. 4/11/2012 at 28-29. Mr. Rossiter learned that Father
Antonucci "considered Trauger's behavior 'inappropriate with a capital I. Exhibit C-1366, .
On December 1, 2003, Father Welsh and the defendant met with Father Trauger in the
Office for Clergy. Exhibit C-1376; N.T. 4/11/2012 at 37.
Father Trauger said he wanted to inform rne that the allegations were true. He admitted that
in 1981 and 1982 he had abused three boys by fondling their genitals. One was while they
were naked, the other two through clothing. Two of the boys were 13-13 years of age, and
the other was 14 at the time,
Id,
On December 26, 2003, the defendant completed a referral form to send Father Trauger
back to St. John Vianney. Exhibit C-1382; N.T. 4/11/2012 at 38. In response to the prompt,
"What specific behavior(s)/problern(s) have you observed that cause you concern," the defendant
wrote,"No recent concerns" in the first line. Id. The second line is illegible. The defendanes
response in the third line indicates,"No allegations brought forth at this time." Exhibit C-1382;
N.T. 4/11/2012 at 39.
On February 9, 2004, the Archdiocesan Review Board unanimously found Father Trauger
committed three acts of sexual abuse of minors involving three different boys. Exhibit C-1384;
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N.T. 4/11/2012 at 39-40. On March 12, 2004, the defendant sent Father Trauger two decrees,
signed by Cardinal Rigali, declaring that the allegations lodged against Father Trauger were credible,
and that he was thereby excluded from ministry, not to celebrate or concelebrate public Mass, or to
present himself publicly as a priest. Exhibit C-1387; C-1388; N.T. 4/11/2012 at 39-40.
(11) Father Michael G. Murtha
On October 13, 1995, Monsignor Charles V. Devlin., Regional Vicar of Philadelphia — North
met with Father _Joseph Okonski, Parochial Vicar at St. Anseh-n's Parish. Exhibit C-165; N.T.
3/29/2012 at 143. He learned that Father Okonski had loaned his toolbox to Father Michael
Murtha, Parochial Vicar at St. Anselm's Parish and, at a later date, Father Okonski went into Father
Murtha's room to retrieve the box. At that time he discovered an assortment of all-male
pornography of a sadomasochistic nature. Exhibit C-165; N.T. 3/29/2012 at 144. Father Okonsid
then consulted with a doctor in the community, Dr. Ruggiero, discussing the matter "in a most
general of terms never indicating that it was priests involved." Exhibit C-165; N.T. 3/29/2012 at
144-45. Dr. Ruggerio suggested that Father Okonslii "monitor the situation." Father Olconski did
so a_nd noticed that Father Murtha was becoming increasingly "addicted to the material," and that
"the matter seems to get worse when father is under any type of stress and especially under any
pressure (even though slight) from the pastor." Exhibit C-165; N.T. 3/29/2012 at 145. When
Father Okonski met with Monsignor 1Devlin, he took with hirn one of the sadomasochistic
homosexual videotapes and a copy of a "fantasy lettee that he found in Father Murtha's rooms
'
Exhibit C-165; N.T. 3/29/2012 at 145-46.

58 After Father Okonski found the letter, he secretly took it out of Father Murtha's room, made a copy and put the
original back, N,T, 3/28/2012 at 94,
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The letter was addressed to a boy named D., and it named two other boys — R. and A.59 — as
well. Exhibit C-166; N.T. 3/28/2012 at 90. In the letter, Father Murtha explicitly propositioned D.,
"Would you like it if I sucked your dick?"6° Id. Father Murtha ended the letter as follows:
If you want me to suck your dick sometime, you can write the word 'yes on a real small
piece of paper and stick it behind the border on the bulletin board that has the student of
the week pictures on it. But please, please, please don't tell no one [sic] about this. I will be
so imbarissed [sic].
MOOO a secret lover
ps I love you s0000000 much
Exhibit C-166; N.T. 3/28/2012 at 91-92.
Father Okonski found this letter on a Sunday evening. Immediately, he went to the seventhgrade classroom, emptied everything out of the desk of a student named A.L.61, and checked behind
the classroom bulletin board to see if a note had been left; there was no note. N.T. 3/28/2012 at
92-93.
On October 20, 1995, Father McCulken and the defendant met with Father Murtha. Ex.hibit
C-169; N.T. 3/29/2012 at 150. At first, Father Murtha denied receiving pornographic videotapes in
the mail, and stated that he was responsible for throwing such material away when he saw it in the
palish. Exhibit C-169; N.T. 3/29/2012 at 151. However, once.the defendant stated that a letter
was found addressed to D., Father Murtha "admitted immediately to the letter and stated that it was
a fantasy letter. It was never sent." Exhibit C-169; N.T. 3/29/2012 at 151-52. Duting this meeting,
Father Murtha expressed concern that his privacy had been invaded, The defendant agreed "that
such action is not condoned." Id. Neither the defendant nor anyone else from the Archdiocese

D. testified at trial and confirmed that there were two boys in his grade with the names that Father Murtha specifically
mentioned in the "fantasy letter." N.T. 4/5/2012 at 193.
°Ultimately, Father fvfultha admitted to the defendant that he authored the letter. Exhibit C-169; N.T. 3/29/2012 at
152.
61 `17." is

a shortened version of A.
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ever reached out to D. to determine whether Father Murtha had behaved inappropriately towards
him. N.T. 4/5/2012 at 182-83.
On October 30, 1995, Father Murtha underwent a. four-day "psychodiagnostic assessment"
at St.John Vianney. Exhibit C-171; N.T. 3/29/2012 at 159. On that date, the defendant faxed St.
John Vianney a four-page referral fonn, completed by Father McCulken, stating that Father
Murtha's future ministry placement would be "made in the best interest of Father Murtha and the
Church in light of the assessment results," Exhibit C-171; N.T. 3/29/2012 at 161. After the
assessment was completed, Dr. Ronald Karney provided the Archdiocese with a full report. Father
Murtha admitted that he regularly fantasized about "being treated like a child, being punished by a
father-like figure" as part of a ritual of being spanked. Exhibit C-176; N.T. 3/29/2012 at 174. Prior
to releasing Father Murtha from St. John Vianney, the doctors recommended that an "integration
team," consisting of a coordinator living in the same residence as Father Murtha and fully aware of
Father Murtha's history as well as the Secretary fox Clergy, an attending psychotherapist and a priest
or peer, be implemented as part of an aftercare plan. Exhibit C-182; N.T. 3/29/2012 at 184-86.
"The teatn is advised to tneet weekly for the first three months, thereafter monthly, however, the
coordinator has the authoiity to request a meeting whenever he feels it is warranted." Exhibit C182; N.T. 3/29/2012 at 186. On July 10, 1996, the defendant communicated these
recommendations to Cardinal Bevilacqua, and also suggested that Father Murtha be approved for a
"regular parish assignment upon his discharge from Saint John Vianney Hospital," Exhibit C-182;
N.T. 3/29/2012 at 188-89.
Despite the plan for Father Murtha's "integration team" to meet weekly for the first three
months after his release from St. John Vianney, the defendant wrote to Father Murtha on August 5,
1996, granting his request to travel to Ireland from August 12, 1996 through August 28, 1996,
Exhibit C-185; N.T. 3/29/2012 at 190, Additionally, the defendant provided Father Murtha with a
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celebret, stating that Father Murtha is "a priest in good standing in the Archdiocese of Philadelphia,"
and that "the necessary faculties may be made available to him for the celebration of holy Mass." Icl.
The defendant wrote that letter the same date that Father Murtha was discharged from St. John
Vianney. Exhibit C-187; N.T. 3/29/2012 at 192.
In September 1996, around the same time that Father Murtha was assigned as Parochial
Vicar of St. Ann's, Father McCulken reached out to Father John J. Newns,the pastor of St. Ann's
Church, to participate in Father Murtha's support team. N.T. 3/28/2012 at 143-44. Father Murtha
and Father Newns were the only two priests at St. Ann's at the time. Icl. at 148. Though Father
Newns was a member of Father Murtha's support team, no one from the Office for Clergy disclosed
Father Murtha's psychological reports from St. John Vianney. Id. at 147. He was not told to keep
Father Murtha away from youth. Id. Over the course of Father Murtha's first year at St. Ann's after
being discharged from St. John Vianney, only three or four support team meetings took place. Id. at
144-45,
At one of those support team meetings, Father Murtha told the group that he felt as though
he was "back at the beginning." Exhibit C-190; N.T. 3/29/2012 at 194.
His personal life is not different now than before he went into the hospital except that he
has not written out any fantasy. He feels he is really struggling. His therapist believes that
he is growing and is positive about his efforts. Father Murtha tends to look only at the
negatives and to be very critical of himself and his efforts,
Id.
A social,worker at St. John Vianney, Karen Anderson-Wood, reached out to the
Archdiocese on May 23, 1997 about the future of Father Murtha's support team. Exhibit C-191;
N.T. 3/29/2012 at 195. Father McCulken responded to Ms. Anderson-Wood's letter, completing
the "Reevaluation Assessment Referral Informatioe form; in the section about regressions or
relapses, Father McCulken noted that Father Murtha reported "personal worry and anxiety."
Exhibit C-191; N.T. 3/29/2012 at 196.
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On July 23, 2002, the defendant met with Reverend Daniel M. Dooley, the pastor of St.
Gabriel's Parish, where Father Murtha had recently been assigned. Exhibit C-198; N.T. 3/29/2012
at 200-01. Father Dooley expressed frustration with Father Murtha's attitude; in less than a month,
their relationship seemed "already irreconcilable." Exhibit C-198; N.T. 3/29/2012 at 201-02. In
September 2002, Father Murtha was reassigned to Sacred Heart Parish, where his duties included
taking care of the altar servers and occasionally going to the parish's school. Exhibit C-200; N.T.
3/29/2012 at 204-05. The defendant spoke on the phone to Father Henry McKee, the pastor of
Sacred Heart Parish, about Father Murtha, but never told him about Father Murtha's history of
sexual misconduct. N.T. 3/28/2012 at 181. There was no indication from the defendant that
Father McKee needed to establish a support team for Father Murtha when he came to Sacred Heart.
Id. at 183.
In November 2006, while Parochial Vicar at St. Michael the Archangel Parish, six
questionable images thought to be child pornography were found on Father Murtha's computer.
Exhibit C-225; N.T. 3/29/2012 at 220. Based on those images — which were not conclusively
detennined to be pictures of minors — as well as on Father Murtha's admission that he was attracted
to a 13-year-old boy when he wrote the "fantasy letter" in 1995, the Archdiocesan Review Board
concluded that Father Murtha had "a serious sexual addiction and poses a significant risk for
sexually abusing minors." Exhibit C-250; N.T. 3/29/2012 at 224-25.
(12) Father David C. Sicoli
On December 29, 1977, three male members of the Christian Youth Organization(CYO)—
M.D.,J.C., and B.N. — reported to Monsignor Michad Marley that Father David Sicoli, an assistant
pastor, St. Martin of Tours,"is either bordering on homosexuality or has had homosexual acts with
them." Exhibit C-710; C-711; N.T. 4/26/2012 at 131-32. The three boys told Monsignor Francis
Clemins from the Chancery that they met Father Sicoli in the summer of 1976 through the CYO on
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a trip to Florida. Exhibit C-711; N.T. 4/26/2012 at 132-33. On that Florida trip, Father Sicoli
made M.D. sleep in the same bed with him. L. Later, Father Sicoli took M.D. and his cousin,j.C.,
to a strip club and a bar, where he made cotnments about homosexual men holding hands. Id, At a
CYO event, Father Sicoli encouraged M.D. and B.N, to drink alcohol after keeping them in his
room at the rectory until early in the morning; both insisted on leaving instead. Id. Father Sicoli
begged B.N. to come back to the rectory, hugging him from behind on a couch.'2 Id, Monsignor
Clemins wrote a memorandum after confronting Father Sicoli with these allegations. Exhibit C-712;
N.T. 4/26/2012 at 134. Father Sicoli admitted to having skpt in the same bed with M.D., and to
having brought M.D. and j.C. to bars,"but not for an immoral purpose." Id.
In a memorandum to Cardinal Kral, Monsignor CIernins wrote that one of the boys stated
that Father Sicoli "acted like someone who was in love with him." Exhibit C-713; N.T. 4/26/2012
at 136. Monsignor Clemins noted that because Father Sicoli "acted so immaturely and has given
scandal by his behavior," he was sent for immediate professional help; Father Sicoli chose to go to
Dr. Donald D'Orazio for a psychological evaluation. Exhibit C-713; N.T. 4/26/2012 at 137-38.
While Father Sicoli was being evaluated independently by Dr. D'Orazio, Monsignor CIemins told
Father Sicoli to check himself into St. John Vianney. Id. However, Father Sicoli "reacted very
negatively" to that suggestion; therefore, Monsignor Clemins "permitted him to return to St.
Martin's:1 Exhibit C-713; N.T. 4/26/2012 at 138, In January 1978, before Dr. D'Orazio had
submitted Father Sicoli's psychological evaluation,63 Father Sicoli was transferred to Immaculate

62 Though

Monsignor Marley endorsed the boys credibility after they fitst reported Father Sicoli's abuse, roughly one
week later, he told Monsignor Clernins that hc was "rejecting' what the boys said after he received a letter from
which stated that the situation concerning Father Sicoli had been "exaggerated." Exhibit C-710; C-714; C-715; N.T.
4/26/2012 at 131, 138-39.
In Dr. D'Orazio's psychological evaluation, he did not find "any hard signs of homosexuality." Dr. D'Orazio
recorded that Father Sicoli completely denied that he was "troubled by homosexual tendencies," and instead explained
that he led a "career free of trouble at the seminary and ordination to priesthood in 1975," and that the allegations of
sex-oal misconduct were borne of a "rivalry or jealousy' between boys involved in a CYO program Exhibit C-718; N.T.
4/26/2012 at 141-42.
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Conception Church. Exhibit C-717; N.T. 4/26/2012 at 140. Immediately after Father Sicoli was
assigned to Immaculate Conception, Monsignor Statkus instructed Father John Campbell, the
pastor,"not to place Father Sicoli into any position as moderator or director of any youth groups. I
included the direction of the altar boys in this restriction. . . I indicated simply that, in the past,
Father Sicoli's experiences with the youth have not been favorable." Exhibit C-719; N.T.
4/26/2012 at 143.
In the spring of 1983, Father Grafinformed Monsignor Statkus that Father Sicoli had
formed close relationships with six boys — B.W.,

M.C., E.N. and J.C. — ranging from

eighth-graders to juniors in high schooL64 Exhibit C-728; N.T. 4/26/2012 at 161-63. Father Graf
stated that Father Sicoli's associations with each boy followed a general pattern: Father Sicoli would
hire boys to work at the rectory, become "closer to these boys than he is to his own family or to his
own classmates," he would seek school gossip from the boys, and when their relationship ended, the
boys would be fired from their rectory work. Exhibit C-728; N.T. 4/26/2012 at 162-65. The
faculty of the parish school became aware of this pattern and grew "quite upset," Exhibit C-728;
N.T. 4-126/2012 at 165,

64 Though R.N. and M.W. were pinpointed as having suffered abuse at Father Sicoh's hands, neither was contacted
about what occurred with Father Sicoli until 2004. N.T. 4/30/2012 at 212, 248. M.W. explained at trial that Father
Sicoli first took M.W. to the rnovies when he was 14 years old, and taught him how to drive- Id. at 239-40. Father Sicoli
rook M.W. to his beach house in Sea Isle City, NJ, where he furnished alcohol for M.W. to drink. Li at 242 After
corning back from a bar, Father Sicoli "ahvays wanted to wrestle with his shirt off. 1L at 243. The physical contact
progressed: "It was oral sex perfortned on me. I masturbated him numerous times. I would go to sleep clothed, wake
up naked, and he would be in bed with me." Li at 244. Father Sicoli performed oral sex on M.W. in the car as well. LI
In June of 2004, M.W. reached out to EN. N.T. 4/30/2012 at 212. M.W. was the very first person who contacted R.N.
about his relationship with Father Sicoli. a At trial, E.N. told the story of how he had been abused 30 years earlier.
When he was 12 or 13 years old, Father Sicoli took R.N. to a bar for his first drink.
at 197. There was "always some
kind of physical something ...I [would be] doing my homework at the desk,and he says,'Let's wrestle.'" Isk at 200.
Though E.N. resisted, Father Sicoli overpowered E.N., lifting him out of his chair and pinning him to the ground. a
'Well, I noticed that he wore his pants a little on the tight side. I couldn't help but notice he had a full erection going on
and that he was grinding me. L.1. at 201. R.N. learned to "play dead" and stop resisting so that Father Sicoli would
stop. N.T. 4/30/2012 at 201. On another occasion, Father Sicoli pulled E.N. into his car and began "hugging rne and
kissing rne and all this other stuff that I didn't want.... And it felt so disgusting. The hug was weird. Hugs, whatever, it
was like — just like a slime's on you and you just wanted to get it off" Id. at 203-04.

a
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On June 20, 1983, Monsignor Statkus received from Sister William Anthony, the principal of
the school associated with Immaculate Conception, 9. letter in which she pleaded to "not allow
[Father Sicolii to get involved in [St. Athanasius's] schooL" Exhibit C-726; N.T. 4/26/2012 at 15051. Sister William Anthony described Father Sicoli as a "poor man" who "needs help and
apparently cannot see that need in himself." Id. Sister William Anthony added,"I wouldn't want
anyone to go through what we just went through this past year." Id. The next day, Monsignor
Statkus received a letter from an eighth-grade teacher at Immaculate Conception, Sister Elaine
Anthony, who detailed how Father Sicoli "created tension among the students and tried desperately
to turn their parents against us." Exhibit C-727; N.T. 4/26/2012 at 153. Both letters were placed in
Father Sicoli's file. N.T. 4/26/2012 at 156. Sister Elaine Anthony expressed particular concern
about graffiti on the boys bathroom door, which had the name of a student, E.N., next to a drawing
of a boy performing an obscene sexual act "to the Father." Exhibit C-727; N.T. 4/26/2012 at 154.
Monsignor, I implore you to please help Father before another school situation arises,
[E.N.] was in my class. I watched [E.N.} go from a happy, mischievous ldd to a tensionfilled, confused state of mind. Father has had him down the shore on weekends. We had
hoped this would have discontinued when Father was changed. Father has had a controlled
grip on this young fellow that is unhealthy for a. 13-year-old. Monsignor, I also beg of you to
seriously consider that Father should not be involved in school or dealing with the students.
If he is permitted to teach in seventh and eighth grades and start an IC club in St.
Athanasius,it will only be a matter of iime before history repeats itself.
Exhibit C-727; N.T. 4/26/2012 at 155.
On June 23, 1983, Monsignor Statkus met with Father Sicoli and reported the details of his
meeting in a memorandum to the file. Instead of relaying the concerns of the faculty at Immaculate
Conception to Father Sicoli, Monsignor Statkus told hirn about "the need to avoid favoritism and
special friendships." Exhibit C-729; N.T. 4/26/2012 at 168.
On May 18, 1993, after the defendant had assumed his post of Secretary for Clergy, Cardinal
Bevilacqua appointed Father Sicoli as the pastor of Our Lady of Hope Church. Exhibit C-735; N.T.
4/26/2012 at 170. In the summer of 1993, Father Michael Hennelly,an assistant pastor at Our
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Lady of Hope, observed Father Sicoli develop a '13e-all/end-all, all-consurnine focus on a young
teenage boy,D.P. N.T. 3/28/2012 at 224. On August 28, 1993, Father Hennelly called the Office
for Clergy to express his concern about Father Sicoli's behavior, which caused "universalll cancern[
]" among "the entire parish staff (Sister, Secretary, Finance Manager and Bookkeeper)." Exhibit C737; N.T. 4/26/2012 at 171, Three members of Our Lady of Hope traveled to the Office for
Clergy and met with the defendant in person concerning Father Sicoli. N.T. 3/28/2012 at 226.
Father Anthony Bozeman, a youth minister at Our Lady of Hope, was present at that meeting. N.T.
5/1/2012 at 212. He relayed his concerns about Father Sicoli's "extremely odd'' behavior with D.P.
and a boy named S.P. to the defendant. Id. at 213. Father Bozernan testified at trial, "Monsignor
Lynn said that he [Father Sicoli] had no other — no other ptoblems before." Id. at 214.
Father Sicoli was sent to St. John Vianney fat a four-day evaluation from October 11, 1993
through Octobet 14, 1993. Exhibit C-739; N.T. 4/26/2012 at 173. The defendant completed
Father Sicoli's referral forrn prior to that evaluation;in that referral, the defendant wtote that
"allegations of sexual misconduct were made by teenage boys but then retracted," and that Father
Sicoli "seems to get along with peers; can be short at times," Exhibit C-739. As noted !lora, one of
the three boys who originally reported Father Sicoli's sexual impropriety, M.D., later wrote to
Monsignor Clemins, stating that the experience with Father Sicoli had been "exaggerated." Exhibit
C-715; N.T. 4/26/2012 at 138-39. M.D. did not "retrace his complaint. Id. Additionally, the
defendanes statement that Fathet Sicoli seemed to "get along with peers" was directly contradicted
by virtually every report from his colleagues. Exhibit C-726; C-727; C-728.
St. Jahn Vianney's "comprehensive psychocliagnostic assessrnene' parroted back pottions of
the defendant's referral; "Father Sicores interpersonal relationships with peers are described as good.
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He apparently gets along with peers, although he can be short and abrupt at times."65 Exhibit C739; N.T. 4-126/2012 at 173. Following the evaluation, Father Sicoli returned to Our Lady of Hope.
On October 22, 1993, Father Hennelly requested to meet with the defendant, where he stated, that
"if Father Sicoli remains a pastor of Our Lady of Hope Parish, he will have to ask for a transfer for
his own emotional and spiritual health." Exhibit C-741; N.T. 4/26/2012 at 174. Father Bozeman
echoed Father Hennelly's sentiments to the defendant, explaining that he would resign if Father
Sicoli was not removed from the parish. N.T. 5/1/2012 at 219. Father Hennelly specifically
mentioned that Father Sicoli's behavior did not change after being released from St. John Vianney,
"especially in his relating to one of the teenagers employed at the rectory." Exhibit C-741; N.T.
4/26/2012 at 174-75. The defendant ordered Father Hennelly to continue in his priestly work at
Our Lady of Hope. Id.
On November 23, 1993, Monsignor Devlin and the defendant met with the priests of Our
Lady of Hope,who "expressed their ongoing concerns with the pastorate of Father Sicoli." Exhibit
C-744; N.T. 4/26/2012 at 178. In the clefendanes _January 10, 1994 memorandum to Monsignor
Molloy about this meeting, he recommended that Father Hennelly be transferred "at the earliest
convenient time" because "Nhe one who seems not to want to try in this situation is Father Michael
Hennelly." Exhibit C-744; N.T. 4/26/2012 at 179. Father Hennelly was transferred and Father
--Bozeman left the parish.- N.T. 5/1/2012 at 219, On February 18T 1994-, the defendant listed Father
Sicoli as the nineteenth pnest on his report of"Allegations of Sexual Misconduct with Minors with
No Conclusive Evidence." Exhibit C-1814; N.T. 5/16/2012 at 187.
But even after members of the staff at Our Lady of Hope left the parish, troubling reports
about Father Sicoli still poured in from other sources: on April 5, 1994, the defendant met with
Detective James Dougherty, a detective asstned to the Special Investigations Unit in the District Attorney's Office
since 2006, summarized the 12-page report; "[I]ri essence, this entire document doesn't really address anything as far as a
sexual diagnosis regarding Father Sicoli. And it talks about stress, and it notes that he should have individual and group
therapy." N.T. 4/26/2012 at 173.

65

96

Father Titnothy M.Judge, an associate pastor at Our Lady of Hope, who stated that "Father Sicoli's
relationship with the young man named {D.P.] who works at the rectory has not changed." Exhibit
C-747; N.T. 4/26/2012 at 182. "Father Sicoli picks the teenager up for work each clay while the
boy's brother comes on his own to CYO events?' a On May 2, 1994, Father William S. Murphy,
an associate pastor at Our Lady of Hope wrote to the defendant, stating that he was "botherecr that
the "Diocese takes its time in deciding this urgent moral matter," and "a potentially scandabus one
continues," Exhibit C-748; N.T. 4/26/2012 at 186.
It does not seem right that this should be so. If there is any question of possible harm to
[D.P's] spiritual or emotional well-being, then the Diocese has a moral obligation to act
swiftly on his behalf. Therefore, no matter what the decision on my future or that of Father
Dave, I see no reason why the conditions I mentioned cannot be put into immediate effect,
especially since you agreed that they were fair and necessary,
Id.
The conditions requested by Father IvIurphy included terminating D.P.'s rectory work,
prohibiting Father Sicoli from transporting D.P. to and from church, removing Father Sicoli frotn
his position as the leader of a youth "chastity group" which Father Sicoli created called C,0,IJ.R.T.,
and appointing a "moderator" to ensure that the conditions were observed. Exhibit C-748; N.T.
4/26/2012 at 188-89.
However, Father Murphy's conditions were not imposed. Instead, five days after Father
Murphy sent his letter, Father Sicoli resigned from Our Lady of Hope and, 20 days thereafter, he
was appointed as the pastor of St. Anthony of Padua Church. Exhibit C-754; C-755; N.T.
4/26/2012 at 192. More than two months later, the defendant received information that when
Father Sicoli moved to St. Anthony of Padua Church, he continued to operate the C.O.U.R.T. sex
education program. Exhibit C-762; N.T. 4/26/2012 at 194. Additionally, the defendant learned
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that D.P. followed Father Sicoli to St. Anthony of Padua." I. "Father Sicoli apparently takes
groups down to his place at the shore for these [C.O.U.R.T.] workshops," Exhibit C-762; N.T.
4/26/2012 at 195,
On February 14, 1995, shortly after Father Kenneth McAteer had been appointed as the
pastor of Our Lady of Hope, the defendant met with him to gain some insight about the
interactions between Father Sicoli and Father Murphy. Exhibit C-774; N.T. 4/26/2012 at 200.
Father McAteer recounted that Father Murphy welcomed him at the parish along with Father Sicoli,
and stated:"You are welcome here at the pansh. Ies nice to see you. The people are looking
forward to you coming. It will be good to have a change around here." Exhibit C-774; N.T.
4/26/2012 at 201. As he and Father Sicoli walked away, Father McAteer remembered Father Sicoli
saying,"Did you hear that? Did you hear him say that? 'It would be good to get this pedophile out
of here'?" Exhibit C-774; N.T. 4/26/2012 at 202.
On June 24, 1996, Father Sicoli wrote to Cardinal Bevilacqua requesting a "more challenging
assignment," and specifically asked to continue working "within the African-American urban
apostolate."67 Exhibit C-776; N.T, 4/26/2012 at 203. On November 6, 1996, Father Sicoli again
expressed his interest in changing assignments, and again asked to be placed in a position where he
could ministry to Aftican-Americans. Exhibit C-778; N.T. 4/26/2012 at 204. On December 23,
1998, Father Sicoli wrote to Cardinal Bevilacqua once again, asking thsat he be reassigned to the
African-American community. Exhibit C-780; N.T. 4/26/2012 at 205.
By early 1999, the Archdiocese decided to close St Anthony of Padua, effective June 1999.
Exhibit C-782, On January 13, 1999, the defendant met with Monsignor John Conway, Vicar for

"Ilaving reviewed Father Sicoli's entire Secret Archive file, Detective Dougherty did not see anything indicating that the
defendant reached out to D.P. to deterrnine why he followed Father Sicoli from one parish to another. N.T. 4/26/2012
at 195-96.
67 D.P. was a black teenager. MT, 4/26/2012 at 203.
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South Philadelphia, about where to assign Father Sicoli when St. Anthony of Padua closed. Exhibit
C-782; N.T. 4/26/2012 at 205-06. Monsignor Conway and the defendant decided that Father Sicoli
would "be better off in a one-man parish" in South Philadelphia. Id. On May 28, 1999, Father
Sicoli was appointed as the pastor of Holy Spirit Church, a one-man parish. Exhibit C-783; N.T.
4/26/2012 at 207.
About three years later, the defendant learned that members of the community expressed
concern about Father Sicoli's contact with two brothers, C.U. and C.U., who attended West
Philadelphia High School and were allegedly living at Holy Spirit Parish." Exhibit C-784; N.T.
4/26/2012 at 208.
On May 28, 2004, Cardinal Rigali instituted a preliminary investigation into allegations that
Father Sicoli had abused minors, Exhibit C-785; N.T. 4/26/2012 at 209. While the preliminary
investigation was ongoing, the defendant wrote to Father Sicoli and ordered him to refrain from
public celebration of Mass, residing in an ecclesiastical residence, and presenting himself publicly as
a priest. Exhibit C-789; N.T. 4/26/2012 at 210-11. On October 20, 2004, Cardinal Rigali accepted
the Archdiocesan Review Board's recommendation that the allegations of abuse against Father Sicoli
be deemed "credible," and Father Sicoli was immediately "excluded from the sacred ministty."
Exhibit C-807; C-808; N.T. 4/26/2012 at 219.
(13) Father Joseph P. Gausch
The first items found in Father Gausch's file were a sting of letters written by Father
Gausch in the late 1940s,in which he repeatedly wrote about having a "co-ed for dessert." Exhibit
C-982; C-983; N.T. 5/1/2012 at 119-20. In one letter, Father Gausch wrote,"So we had coffee, ice
cream, pie, and a co-ed for dessert this week. Of course, I'm only kidding. We didn't really have the

68 Detective Dougherty did not see anything in Father Sicoli's Secret Archive file indicating that the defendant
interviewed either one of the boys. N.T. 4/26/2012 at 208.
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pie." Exhibit 0-983; N.T. 5/1/2012 at 120. Father Gausch went on "health leave" at the Alexian
Brothers Hospital in Oshkosh, WI from July 1948 until March 1949. Exhibit C-978; N.T. 5/1/2012
at 121. On September 26, 1948, Monsignor Cletus J. Benjamin, Chancellor of Philadelphia, received
a letter from Brother Julius at the Alexian Brothers Hospital concerning the treatment of Father
Gausch. Exhibit C-987; N.T. 5/1/2012 at 121. Brother Julius noted that the staff at Alexian
Brothers Hospital was closely monitoring Father Gausch's makas "[o]ur experience has been that
homosexual cases are the most difficult of all the various problems we ate presented with." Exhibit
C-987; N.T. 5/1/2012 at 122-23.
In August of 1964, while an assistant pastor at Our Lady of Peace, Father Gausch had been
accused of bringing a boy from a swimming pool to the rectory of Our Lady of Peace and molesting
him there. Exhibit C-988; N.T. 5/1/2012 at 123. Once the accusations came to light on August 19,
1964, he was immediately transferred. Id. Yet another complaint was lodged on January 26, 1977;
Father Michael Donofrio of Queen of the Universe Parish was contacted by a parishioner, who
indicated that Father Gausth visited her son, D.C., while he was sick and "proceeded to touch
[D.C.'s] back and backside and told him he had a beautiful body," Exhibit 0-989; N.T. 5/1/2012 at
125-26. Father Gausch admitted that the incidents "as to [D.C.] and the school boys were
accurate." Exhibit 0-990; N.T. 5/1/2012 at 128. Within one month, Father Gausch was
transferred to a different parish. Exhibit C-978; N.T. 5/1/2012 at 127.
On January 14, 1994, the defendant met with a man,J.D., who alleged that he had been
abused by Father Gausch while Father Gausch was A pastor emeritus at Good Shepherd Parish.
Exhibit C-995; N.T. 5/1/2012 at 131. J.D. detailed how Father Gausch molested him in the sacristy
when he was 10 years old; Father Gausch put his hand down J.D.'s pants while in the sacristy,
touched J.D.'s genitals and rubbed himself against J.D. Exhibit C-995; N.T. 5/1/2012 at 132. J.D.
also narned an.altar boy, W.D., who suffered similarly.
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[LID.] said that when you are 12 or 13 years old and have an erection, you don't know what's
really going on. [ID.] said that Father Gausch tried to masturbate him, but he was too afraid
to tell his parents about it at the time. When questioned how many times this would have
happened,[JD.] responded that there were about three to six occasions and the one time
was with the other altar boy present.
Id.
In response to J.D.'s account, the defendant asked whether "he could have misinterpreted
Father Gausch's actions with them." Id. The defendant asked whether J.D. had a lawyer, and
whether he planned to take legal action. Exhibit C-995; N.T. 5/1/2012 at 134. On February 15,
1994, the defendant and Father Beisel confronted Father Gausch with J.D.'s allegations, Father
Gausch "responded by saying they were absolutely false," Exhibit C-998; N.T. 5/1/2012 at 136.
Father Gausch said that J.D. came from a "terrible home situation," and that JD. had been
dismissed from Good Shepherd School for disciplinaiy reasons. Id. The defendant "assured Father
Gausch of the support of the Archdiocese and indicated that we would investigate a little more on
the background of U.D.] and make a report to Cardinal Bevilacqua." Exhibit C-995; N.T. 5/1/2012
at 137. When asked at trial about why he made supportive comments to Father Gausch after the
priest had been accused of sexually molesting a boy, the defendant stated that he wanted to "show
him a little respece':
ADA BLESSINGTON: Go to the second page,"Father Lynn assured Father Gausch of the
support of the Archdiocese and indicated that we would investigate a little more on the
background_of1J.D.]_and make a report_to _Cardinal.Bevilacqua."- Doesn't that sound likeyou didn't believe [J.D.]?
DEFENDANT: Well, I — that just reminded me a little bit.
ADA BLESSINGTON: Oh,now you remember?
MR. LINDY: Objection.
THE COURT: Sustained.
ADA BLESSINGTON: Go ahead.
DEFENDANT:Just — never mind. If I remember, Father Beisel had something —
something that didn't sound right. I mean, we didn't read just the whole testimony of Gf.D.]
there. But there was something that did not sound right to Father Beisel. And he said he
knew the principal there. He said he would just call and check to see if there was — if the
dates that he gave seemed accurate. And then also I — when — Father Gausch is already
retired and he was actually not well, so at that point we were just trying to probably show
him a little respect, too, at the same time.
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ADA BLESSINGTON: Would you look at 1004,
THE COURT:I'm sorry. Trying to show who respect?
DEFENDANT: Father Gausch a little bit. Just he was an old priest at that point.
N.T. 5/24/2012 at 187-88.
The defendant followed through on his promise to Father Gausch, consulting Sister Noreen
Joseph, a long-standing teacher at Good Shepherd, about J.D. Exhibit C-1000; N.T, 5/1/2012 at
140. However, nothing in the file indicated that he ever attempted to locate W.D., the other
altar
boy mentioned in j.D.'s Complaint. N.T. 5/1/2012 at 141.
After the defendant placed Father Gausch fifth on his list of priests "Guilty of Sexual
Misconduct with Minors" on February 18, I994,'9 he composed a memorandum on March 4, 1994
to appdse Cardinal Bevilacqua of the developing situation concerning Father Gausch, Exhibit C1004; N.T. 5/1/2012 at 148-49. - The defendant detailed the allegations made by J.D., the fact that
J.D. had consulted with a law-y'er prior to their meeting, and Father Gausch's denial. Exhibit C-1004;
N.T. 5/1/2012 at 151-52. Additionally, the defendant wrote that he was "very suspicious of OW.]
and Ids allegations," and that he suspected J,D. was "motivated by hope of a cash settlenient with
the Archdiocese." Id, Nowhere in the defendant's memorandum did he mention Father Gausch's
stint at Alexian Brothers Hospital in the 1940s, molestation allegations of an unnamed boy in 1964,
or D.C.'s in 1977. Exhibit C-1004; N.T. 5/1/2012 at 152-53.
Ç.

Father Gausch passed away on May 30, 1999. After he died, Cardinal Bevilacqua received a
letter from M.B. dated August 11, 2000. Exhibit C-1008; N.T. 5/1/2012 at 156-57. M.B. worked
in
the rectory at Good Shepherd Parish during Father Gausch's tenure. Id. "Each time I would come
in contact with Father Gausch, he would attempt to touch, rub, or grope me."Id. After Father
Gausch's death, at least four other victims reached out to the Archdiocese to report their

69 Exhibit C-1816; NT.5/16/212 at 194.
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expedences having been abused by the priest. Exhibit C-1011A; C-1012; C-1016; C-1019; N.T.
5/1/2012 at 161-63, 168-69; N.T. 5/2/2012 at 203-08.
(14) Father Thomas F. Shea
On October 26, 1994,the defendant received a phone call from a civil attorneyjohn O'Dea,
Esquire, who stated that his client, F.M.C., had been sexually abused by Father Thomas Shea from
1972-77 while F.M.C. was an altar boy at St. Helena Palish. Exhibit C-587; N.T.4/9/2012 at 79.
The abuse took place in the parish rectory as well as on trips to Cape May, NJ. Id. Additionally, Mr.
O'Dea mentioned that his client knew of another boy who suffered at Father Shea's hands. Id. The
next day, Father Shea came to the Office for Clergy to meet with the defendant and Father
McCulken, Exhibit C-588; MT.4/9/2012 at 80. Father McCulken recorded the interview. Exhibit
C-588. Father Shea admitted that he had been sexually involved with a boy named M.E. about
twenty years earlier. Exhibit C-588; N.T. 4/9/2012 at 82.
WJL [the defendant] then asked TFS [Father Shea] if he knows FMC and if it is true. TFS
replied that he did know the man as a youngster and that"maybe it might be true, I don't
know. What does it mean?" WjL asked again if anything did happen, saying that he had to
know. TFS stated yes, it did happen. WJL asked how rnany times and if there was genital
contact. TFS states yes sometimes there was genital contact and that he did not know how
many times. TFS a.dmitted it did occur in the motel and in the rectory.
Exhibit C-588; N.T. 4/9/2012 at 81-82.
Father Shea meniioned that FA/LC. had been sexually involved with other kids his own age
as well, and he stated that he "did not start [F.M.C.] into anything like this." Exhibit C-588; N.T.
4/9/2012 at 87. In response, the defendant told Father Shea "that it is possible TFS was seduced
into it." Id.
In his October 27, 1994 memorandum to Cardinal Bevilacqua about these allegations, the
defendant attributed his suggestion that Father Shea had been seduced by a fifth or sixth-grade altar
boy to Father Shea: "Father Shea stated that he knows [F.M.C.] was sexually active with other boys
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his age at the time. He intimated that he was seduced into these actions but admitted his own fault
for even allowing himself to get involved in such actions." Exhibit C-589; N.T. 4/9/2012 at 90.
On November 10, 1994, Father Shea was admitted to St. John Vianney for inpatient
treatment. Exhibit C-591; C-592; N.T. 4/9/2012 at 93. On December 4, 1994, Dr. Wayne
Pellegrini wrote to the defendant to communicate that Father Shea had been diagnosed as a
pedophile. Exhibit C-595; N.T. 4/9/2012 at 95. On January 20; 1995, the defendant met with
Father Shea and Dr. Pellegrini. Exhibit C-600; N.T. 4/9/2012 at 98. Dining that meeting, Father
Shea told the defendant that he had invited "youngsters" to his room to "watch television and have
pizza." Exhibit C-600; N.T. 4/9/2012 at 100-01. "He said that he liked youngsters, not in a sexual
way,and that rectory situations were often bad and lonely." Id. Dr. Pellegrini interjected that "it is
very unusual fox a man to engage in such activity only with one child and that evety patient can
change this story if he remembers other actions." Id. Later in the meeting, the defendant repeated
Dr. Pellegrines statement about sexually abusive priests: "[The defendant] asked [Father] Shea if
there were any recent sexual misconduct actions, saying that it is very unusual for such instances to
be with only one youngster and expressing no doubts about Thomas Shea's story but basing the
question upon the evidence of the medical profession." Exhibit C-600; N.T. 4/9/2012 at 102-03.
Despite Father Shea's admission that he had had isolated contact with other children, there
were no documents in Father Shea's file suggesting that the defendant attempted to track down
other victims." Exhibit C-600; N.T. 4/9/2012 at 101, 116.
On June 20, 1995, Father Shea wrote to Cardinal Bevilacqua requesting retirement atom
active ministry "due to medical reasons." Exhibit C-606; C-607; N.T. 4/9/2012 at 110-11. Cardinal
Bevilacqua granted that request, and cautioned Father Shea to "faithfully follow[]the aftercare
"On July 25, 2002, Cardinal Bevilacqua received an anonymous letter from a parishioner in the Archdiocese of
Philadelphia whose family member was the victim of sexual misconduct with Father Shea "from an early age, well
through adulthood." Exhibit C-611; N.T. 4/9/2012 at 113-16. The author did not provide dates of when the abuse
occurred.
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recommendations of St. John Vianney Hospital." Id. Dr. Pellegrini's "aftercare recommendations"
for Father Shea included ongoing psychotherapy, group counseling and monthly meetings with a
support team. Exhibit C-602; N.T. 4/9/2012 at 105. From the time of Father Shea's discharge
frotn St. John Vianney in late 1995 until the spring of 1997, he met with a psychiatrist, Dr. Ralph
Kaufman, on a weekly basis. Exhibit C-610; N.T. 4/9/2012 at 111-12. On April 29, 1997, Dr.
Kaufman reported that Father Shea was "doing quite well currently" and wanted to continue
meeting on a bi-weekly basis. Id.
(15) Father Donald J. Mills
In November of 1994, the defendant learned that Monsignor James P. McBride of St.
Katherine of Siena Parish was dissatisfied with the work of Father Donald Mills, a Parochial Vicar of
St. Katherine of Siena Parish, and that the two had personality diffetences that they had not
reconciled. Exhibit C-874; C-875; N.T. 5/2/2012 at 7-9. Fathet Mills complained that Monsignot
McBride had been "very mean" to him. Exhibit C-878; N.T. 5/2/2012 at 11. The defendant met
with Father Mills on March 27, 1996 and asked him to provide a list of pastors with whom Fathet
Mills could not, or would not want to work. Exhibit C-880; N.T. 5/2/2012 at 11. On May 24,
1996, Cardinal Bevilacqua approved a transfer of Father Mills to St. Andrew Church, to be effective
June 17, 1996. Exhibit C-881; N.T. 5/2/2012 at 12. Five days later, on May 29, 1996, Father
Michael Picard, the pastor-of St. Andrew Parish, wrote to the defendant to formally request that,
before finalizing the assignment, Father Mills not be assigned to St. Andrew's, and that the Clergy
Office look into Father Picard's "grave concerns" that Father Mills would not respect and serve the
tnernbers of the parish. Exhibit C-882; N.T. 5/2/2012 at 13-16. Not only did Father Picard state
his concerns about a "serious problem" with Father Mills, but he also told the defendant "that we
needed to examine the process of transferring problem priests from one parish to another just
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randomly, and that I thought something should be done to intervene." N.T. 5/2/2012 at 143. The
defendant told Father Picard that it was not his job to be concerned about that. Id.
A letter dated May 30, 1996, sent to the defendant from a person who identified him or
herself as "A Concerned Parishioner of Saint Andrew, Newtown," echoed Father Picard's concerns.
Exhibit C-885; N.T. 5/2/2012 at 22-23. The author wrote,"I became extremely alarmed and upset
at the appointment of Father Donald Mills to Saint Andrew Palish in Newtown," and detailed how
Father Mills had questioned a friend during pre-nuptial counseling as to whether he "ever fantasized
about sexual relations with an animal." Id.
On May 30, 1996, the defendant met with Father Mills; but instead of confronting him about
Father Picard's concerns or about the allegations in the anonymous letter, the defendant offered his
support to Father Mills and assured him that Father Picard was in the wrong:"I told Father Mills
what he experienced from Father Picard was wrong and that no priest should ever experience such
treatment. He appreciated the empathy and the support he was receiving." Exhibit C-886; N.T.
5/2/2012 at 25. Two days later, on June 1, 1996, the defendant called Father Picard to the Office
for Clergy. Exhibit C-887; N.T. 5/2/2012 at 26. The defendant scolded Father Picard for
questioning Father Mills assignment to St. Andrew Parish, and informed him that a meeting would
be scheduled in the future where he would have to answer for refusing to accept the Archbishop's
appointment of Father Mills, Exhibit C-887; N.T. 5/2/2012 at 27. Father Picard stated at trial that
he did not actually refuse to accept Father Mills: "Well,I wasn't refiising. I was asking for an
intervening kind of process before he [Father Mills] would come to the parish." N.T. 5/2/2012 at
146. Father Picard explained that he had heard from multiple sources that Father Mills was difficult,
and that a number of priests could corroborate that Father Mills had a "lover." Exhibit C-888; N.T.
5/2/2012 at 32. "Father Picard also alleged that parishioners say that Father Mills is known by the
gay community in New Hope." Exhibit C-888; N.T. 5/2/2012 at 34.
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The defendant described Father Picard's behavior to Cardinal Bevilacqua as "completely
irrational[ ]," and suggested one of three courses of action in response to Father Picard's behavior:
removing Father Picard "from the office of pastor," transferring Father Picard to "let everyone
know that an action was taken," or for Cardinal Bevilacqua to meet with Father Picard and "explain
to him that his reasoning was distorted." Exhibit C-891; N.T. 5/2/2012 at 51-54. On June 27,
1996, Father Picard met with Cardinal Bevilacqua at the Cardinal's residence for three hours.
Exhibit C-893; N.T. 5/2/2012 at 66. During this meeting, Father Picard noted that he was
devastated that "the whole case is on himself [sic] rather than the problems of Father Mills."
Exhibit C-893; N.T. 5/2/2012 at 68. "I felt like I was on trial. And I was asked many questions
over and over and over again, the same quesiions many times." N.T. 5/2/2012 at 157. After the
first tneeting,in which Father Picard

was told that he "could be removed from the parish as pastor

as a punishment,')71 the Archdiocese directed Father Picard to take a two-week retreat to "reflect on
his act of disobedience and the harm he caused to the character of another priest," to resign
membership from Boards on which he served, and that he would be offered an opportunity for
spititual reconciliation with Cardinal Bevilacqua in the future. Exhibit C-894; N.T. 5/2/2012 at 10506.
More than a decade later, in December 2009, Father Picard finally received the honor of
_becoming_a_monsignor— N.T.-5/2/2012 at 165. "just at the conclusion of the ceremony he-[the—
defendant] said something to me, sort of a congratulatory remark. And then he said eveiyone
deserves to get out of the penalty box." Id.
(16) Father Albert T. Kostelnick
On June 12, 1987, Monsignor Shoemaker Ieamed that a police officer had interviewed
Father Albert Kostelnick months earlier about having tickled a child in the presence of another child
71

N.T. 5/2/2012 at 160.
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and a lay teacher. Exhibit C-1537; N.T. 4/16/2012 at 135. Monsignor Shoemaker composed a
memorandum in which he noted that Father Kostelnick had no knowledge of two prior reports
received by the Archdiocese claiming that he had sexually harassed children. Exhibit C-1537; N.T.
4/16/2012 at 136. On February 10, 1988, a parishioner at St. Mark's, where Father Kostelnick
served as the pastor, wrote to Monsignor Shoemaker asking for a meeting to verify that "something
was being done to address problems that the school was having with its priests. Exhibit C-1538;
N.T. 4/16/2012 at 136-37. Monsignor Shoemaker responded,"The matter which you have referred
to in your letter has been thoroughly reviewed by the Archdiocese and the civil authorities.. The
allegations made against your pastor were dismissed because they were not true." Exhibit C-1539;
N.T. 4/16/2012 at 138. However, there was nothing in the file indicating that the reports that
Father Kostelnick had sexually harassed children were not true. N.T. 4/16/2012 at 140.
Father Joseph Gallagher, an assistant pastor at St. Mark's, raised a concern with the
Archdiocese on July 19, 1988 about Father Kostelnick's "problems with fondling of children."
'Exhibit C-1540; N.T. 4/16/2012 at 140. He said that, after Father Kostelnick was warned by police
to be more prudent in his activities with children, Father Kostelnick's behavior persisted: "Father
Gallggher went on to say that he heard that Father [Kostelnick] was still imprudent in his actions
and claimed that there was a young girt in the rectory from [sic] Father Kostelnick, massaged her
back and fondled her thigh," Exhibit_C1540; N.T._4/16/20.12_at_141. Father_Gallagher was_told
that someone would look into the matter. Id.
On January 20, 1992,Father Dennis Mooney reported that a woman in St. Mark's Parish
informed him that both of her daughters — in the eighth and ninth grades, respectively — quit their
jobs at the rectory "because of Father Kostelnick's overly affectionate manner with them." Exhibit
C-1542; N.T. 4/16/2012 at 142. Father Mooney corroborated the parishioner's observations,
noting that he had also seen Father Kostelnick make inappropriate gestures towards young girls.
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Exhibit C-1542; N.T. 4/16/2012 at 143. On januaty 22, 1992, Monsignor jagodzinski relayed this
information to Monsignor Molloy in a memorandum. Id.
The defendant's first memorandum in Father Kostelnick's file was not until February 25,
1997. Exhibit C-1547; N.T. 4/16/2012 at 146. In that memorandum, the defendant recapped a
meeting with Father Kostelnick about resigning his pastorate because of concerns revolving around
his administrative skills; there was no mention of complaints about Father Kostelnick's
inappropriate behavior with young girls. Id, On May 23, 1997, Father Kostelnick was appointed as
a senior pastor at Assumption B,V.M., a parish with a grade school, Exhibit C-1549; N.T.
4/1.6/2012 at 147. The defendant wrote to Father Daniel P. Devine of Assumption B,V.M. to
inform him of Father Kostelnick's appointment; nowhere in his letter did the defendant inention
previous complaints against Father Kostelnick. Id.
The defendant received a letter, dated December 4, 2001, in which a woman named AB,
detailed how Father Kostelnick sexually abused her for two years, from the age of 12 to 14. Exhibit
C-1552; N.T. 4/16/2012 at 148; N.T. 3/29/2012 at 101-12. On Sunday mornings, A.B. helped
serve breakfast to a number of priests. N.T. 3/29/2012 at 102. Every Sunday morning in which
Father Kostelnick was alone in the breakfast room, the same roudne occurred:
How it began is I would waik in, he would be at the end of a 12-foot mahogany table,
strategically positioned as far away from any door where anyone could see him as possible.
And he would proceed-to-just-hold-my hand and-ask-me-how-my-week-was, feigning-interest-- in what I was up to, holding my hands. He would gradually let go of my hands and then
move his hands up rny breasts until he was groping rny breasts.
Id. at 102-03.
A.B.'s two younger sisters also experienced "the same thing at Father Kostelnick's hands."
Id. at 104. On December 13, 2001, Father Welsh responded to A.B."on behalf of[the defendant],"
offering to meet to speak about her allegations. Exhibit C-1553; N.T. 3/29/2012 at 113-14. Before
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A.B. responded to the Archdioceses offer, Father Welsh and Monsignor McCulken met with Father
Kostelnick in the Office for Clergy on January 29, 2002. Exhibit C-1556; N.T. 4/16/2012 at 150.
Father Welsh asked Father Kostelnick if he was ever overly affectionate with young girls as
described by [A.B.I. Father Kostelnick stated that he did not recall and that he did not
know whether he was with [A.B.] as she described. Father Kostelnick stated that he did not
recall any particular incidents like this. If they did occur, they did nor register in his
consciousness. Father Kostelnick further stated that he cannot say definitely that the
incidents as described by [A.B.] did not happen_ . . . Father Kostelnick stated that he rnay
have tried to be affectionate and went too fax but he cannot be sure.
Exhibit C-1556; N.T. 4/16/2012 at 152-53.
The Office for Clergy sent Father Kostelnick to St. John Vianney for a four-day
psychocliagnostic assessment from February 25, 2002 through February 28, 2002. Exhibit C-1559;
N.T. 4/16/2012 at 155. In their report dated March 1, 2002, Dr. Ronald Karney of St. John
Vianney acknowledged that Father Kostelnick admitted an attraction to "young girls," and that he
was "too immature and too fearful to permit himself to putsue this attraction to the point of
sexually acting out." Exhibit C-1564; N.T. 4/16/2012 at 157. However,Dr. Karney still concluded
that there were "no indications" that Father Kostelnick experienced a "sexual pataphilic disorder
such as pedophilia or ephebophilia that would account for behavior that prompted this evaluation."
Exhibit C-1564; N.T. 4/16/2012 at 156-57, On March 21, 2002, Dr. Karney provided the
Archdiocese with a "Cornprehensive Psychodiagnostic Assessment," in which he noted,
[Father Kostelnick] stated_thathecause [A.B.]_described it sosividly, hehimself might
believe it happened. He could see himself reaching up and touching her and that he had
inadvertently gone too fat and touched, much like a "rnoth approaching the flame and
getting caught in it," . . . He shared how he often would scratch backs and rub shoulders and
that he would like to tickle little children„ .. He did speak of how he did have "most of his
temptations with young girls" and rarely ever with any boys. In exploring his attraction to
them, he said that the young girls were "softee and that he would have been "tempted to go
too far." . He found that one of the most difficult times for him was summertime when
clothing became loose.
Exhibit C-1565; N.T. 4/16/2012 at 159-63,
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The Comprehensive Psychodiagnostic Assessment dated March 20, 2002 echoed the March
1, 2002 report in the conclusion that Father Kostelnick did not suffer from a "sexual paraphilic
disorder, such as pedophilia or ephebophilia." Exhibit C-1565; N.T. 4/16/2012 at 162.
On April 22, 2002, the defendant spoke to a woman named B.B.72, who also lodged a
complaint about Father ICostelnick. B.B.'s allegations revolved around conduct that took place
while B.B. was in the seventh and eighth grades — around 1997. Exhibit C-1567; C-1568; N.T.
4/16/2012 at 164-65,
On April 23, 2002, A.B. spoke with Father Welsh, who said that Father Kostelnick had
denied ever having touched A.B. N.T. 3/29/2012 at 116. A.B. remembered that Father Welsh told
her that Father Kostelnick had been subject to a psychological evaluation, and "they didn't find
anything — any reason to believe that there was any deviant behavior." Id. at 117. Handwritten
notes found in Father Kostelnick's Secret Archive file concerning the April 23, 2002 interview with
A.B. state,"I told her that we followed up policy and Father Kostelnick had a full psychological
evaluation which did not indicate that he poses danger to children." Exhibit C-1569; N.T.
4/16/2012 at 166. The word "any" had been wiitten between "poses" and "danger," but it was
crossed out. Id.
In a memorandum to Cardinal Bevilacqua on April 26, 2002, the defendant summarized the
events pertaining to Father Kostelnick's alleged sexual misconduct; the defendant enumerated the —-accusations in 1987 in which the police were involved, the complaint lodged by A.B. in December
2001, and B.B.'s allegations from April 2002. Exhibit C-1570; N.T. 4/16/2012 at 167. The
defendant deemed the recent allegations "credible," and labeled Father Kostelnick's actions as
"inappropriate." Id. However, roughly one year later, on May 23, 2003, the defendant reversed
course in an e-mail to Martin Frick and Karen Becker, the Archdioceses victim assistance
not one of A.B.'s two sisters who had also allegedly suffered abuse at Father Kostelnick's hands;B.B. and
A.B. were not related.

72 B.B. was
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coordinators. Exhibit C-1577; N.T. 4/16/2012 at 169. In response to an e-mail from Mr. Frick
about A.B.'s allegations, the defendant wrote,"Father K's case is one we are still not sure about."
Id. Additionally, the defendant endorsed Father Welsh's April 2002 conclusions that Father
Kostelnick "denies any wrongdoing and he did take psychological evaluation and no sexual disorder
was indicated." Id.
On August 4, 2003, another victim came forward with an account of abuse at Father
Kostelnick's hands. Exhibit C-1578; N.T. 4/16/2012 at 171. E.J.C. stated that when she was 12
years old, she was watching a slideshow in a darkened room in her home and was seated next to
Father Kostelnick, who fondled her breasts and genital areas. Id. E.J.C.'s two sisters, M.J.R. and
M.J.S., made similar allegations about Father Kostelnick; M.J.R. alleged that she was abused when
six to eight years old; M.J.S. alleged that it occurred when she was ten years old. Exhibit C-1582; C1583; N.T. 4/16/2012 at 172-73. On September 22, 2003, the defendant wrote to Father
Kostelnick to inform him that a Preliminaly Investigation was launched into allegations made on
December 4, 2001 — the A.B. allegations, Exhibit C-1581; N.T. 4/16/2012 at 172. After yet
another allegation of abuse surfaced in February 2004 from a rectory worker, &G., whose breasts
were fondled by Father Kostelnick in the 1980s, the Archdiocesan Review Board concluded on
March 15, 2004 that the allegations against Father Kostelnick were credible, and that he "should not
present himself as a priest in any setting," and should "live a life of prayer and penance." Exhibit C1591; N.T. 4/16/2012 at 183.
(17) Father Raymond O. Leneweaver
On June 26, 1968, Chancellor Terrance F. Monihan learned that a Northeast Catholic High
School student had been engaged in a homosexual affair with Father Raymond Leneweaver for two
years. Exhibit C-103; N.T. 3/28/2012 at 242. When confronted, Father Leneweaver told
Chancellor Monihan,"I know. I admit it. I am deeply ashamed." Exhibit C-103; N.T. 3/28/2012
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at 243. Father Leneweaver described that his "downfall" came about at a time when he was
"depressed," having hacl to deal with the death of his parents. Exhibit C-103; NJ'. 3/28/2012 at
243-44. Though Father Leneweaver admitted to sexually abusing a minor, Chancellor Monihan did
not remove him from his position as a faculty member at Cardinal O'Hara High School. Exhibit C102; N.T. 3/28/2012 at 247. About three years later, on June 28, 1971, the principal of Cardinal
O'Hara High School wrote to the Superintendent of Schools, Monsignor Francis B. Schulte, stating
that Father Leneweaver had been providing alcohol to students on trips and locally in the
Philadelphia area. Exhibit C-104; N.T, 3/28/2012 at 247. "It is our considered belief that in view
of the above-mentioned items O'Hara deserves better." Id. On August 13, 1971, Superintendent
Schulte wrote to Chancellor Statkus recotnmencling that Father Leneweaver be transferred to a
parochial assignment. Exhibit C-106; N.T. 3/28/2012 at 252. In Septernber of 1971, Father
Leneweaver was reassigned as an assistant pastor at St. Monica's Parish. Exhibit C-102; N.T.
3/28/2012 at 240.
On May 6, 1975, Father Leneweaver reported to the Chancery that he had been taking part
in homosexual activity with three students of St. Monica's Parish for roughly one year, Exhibit C107; N.T. 3/28/2012 at 253, Fathet Leneweavet insisted that he was "not a constant promiscuous
homosexual," but that he had reacted poorly in 1968, and again in the rnid-1970s because he felt
— "frustration'in-light-ofhis parents failing health and decision to move to Dade City; ELT Exhibit
C-107; N.T. 3/28/2012 at 253-54. "His father is diabetic, His mother is afflicted with senility and
may have to be placed into a rnirsing home." Icl. However,in 1968, Father Leneweaver had
claimed that his parents' death had partially been the impetus for his sexual misconduct at that time.
Though Chancellor Statkus suggested that Father Leneweaver seek dispensation from his priestly
obligations, Father Leneweaver "declared that he wants to ternain in the ministry." Exhibit C-107;
N.T. 3/28/2012 at 256. Chancellor Statkus suggested that Father Leneweaver take a leave of
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absence with his parents in Florida and to consult with a "sound Catholic psychiatrist of that area."
Exhibit C-108; N.T. 3/28/2012 at 260-61. On May 14, 1975, Chancellor Statkus learned that
Chancellor Keith Symons of the St. Petersburg, Florida Diocese made arrangements for Father
Leneweaver to meet with Dr. Walter Afield, Exhibit C-112; N.T. 3/28/2012 at 266.
On August 29, 1975, Dr. Afield sent Chancellor Statkus a letter reviewing his treatment of
Father Leneweaver:
I found Father Leneweaver to show no signs of any psychosis or serious mental disorder.
Father Leneweaver did have some difficulties which appeared to be a reaction to the crisis
going on with his parents. It became apparent that he had been also having some difficulty
with his career in terms of his relationship with authority and with his superiors.
Exhibit C-119; N.T. 3/29/2012 at 34.
Dr. Afield recommended that when Father Leneweaver returned to Philadelphia, he should
receive counseling from Dr. Anthony Panzetta. Exhibit C-119; N.T. 3/29/2012 at 34-35. "Not
only is Dr. Panzetta an outstanding psychiatrist, but also he is a Catholic. This I feel is most
important." Id. On September 4, 1975, Vice Chancellor Father Vincent Walsh wrote a
memorandum sumrnalizing three conversations that he had with Father Leneweaver. Vice
Chancellor Walsh noted that Father Leneweaver was apprehensive about receiving a parochial
assignment upon his return to Philadelphia because of Father Leneweaver's "destructive mannee in
response to authoritative figures. Exhibit C-120; N.T. 3/29/2012 at 36. Vice Chancellor Walsh
suggested that Father Leneweaver's assignment not be published. Id. In September 1975, Father
Leneweaver was appointed as an assistant pastor at St. Agnes Parish in West Chester,PA. N.T.
3/28/2012 at 240. Roughly two months later, Chancellor Statkus received a phone call from the
mother of one of Father Leneweaver's former victims, who learned that he had visited St. Monica's
Parish and contacted parishioners. Exhibit C-123; N.T. 3/29/2012 at 38.
I assured her that truly Father Leneweaver has been appointed in accord with medical advice
and that he has undergone therapy and medical attention. I inquired from her whether or
not she, herself saw Father Leneweaver in St. Monica's Parish, and whether or not he had
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contacted. her or her family. She replied in the negative. I advised her to set aside any
reports and inform me only if she sees him within the parish or is contacted by hirn. Father
Leneweaver admitted that he returned on one occasion for his rifles but otherwise despite
invitations of the parishioners, he has not returned.
Exhibit C-123; N.T. 3/29/2012 at 39.
On June 23, 1976, Chancellor Statkus interviewed Father Leneweaver, who had been
transferred from Dr. Panzetta's care to a Dr. Goldstein. Exhibit C-124; N.T. 3/29/2012 at 40,
Chancellor Statkus explicitly warned Father Leneweaver to be wa.ty of his comrnunication with Dr.
Goldstein: "I also indicated to him to be alert in his consultations with Dr. Goldstein — that Dr.
Goldsteiti's care, advice and directives would not run counter to the ideals of the priesthood and his
membership in the Church." Exhibit C-124; N.T. 3/29/2012 at 44.
Monsignor Lawrence F. Kelly, the pastor of St. Agnes in West Chester wrote to Chancellor
Statkus on July 15, 1980 about "something serious, something very serious." Exhibit C-126; N.T.
3/29/2012 at 45. An eighth-grader named E.L. who attended St. Agnes's school was repeatedly
abused by Father Leneweaver — on camping trips, in the boy's home,and in the St. Agnes rectory.
Exhibit C-127; N.T. 3/29/2012 at 48-49. When confronted with the allegations on July 16, 1980,
Father Leneweaver stated that Monsignor Kelly's letter was accurate. Id. After confessing, Father
Leneweaver was sent to St. John Vianney for treatment. Exhibit C-127; N.T. 3/29/2012 at 50.
While Father Leneweaver was supposed to be in treattnent at St. John Vianney, Monsignor Kelly
learned that Father Leneweaver had been visiting homes in the St. Agnes Parish, "particularly the
home of a family with three sons." Exhibit C-129; N.T. 3/29/2012 at 52. The mother of those
three boys met with Chancellor Statkus on August 13, 1980;she had learned "about Father
Leneweaver" from E.L.'s parents — not the Archdiocese. Exhibit C-130; N.T. 3/29/2012 at 53.
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[H]er one son had admitted to her recently that Father Leneweaver had made sexual
advances towards him. And also that her youngest son who at that time was 15 years old
had been sought out by Father Leneweaver in what they described as a special way and that
Father Leneweaver had visited this 15-year-old, even while he was at St. John Vianney for
treatment.
Id.
St. John Vianney provided a report following psychological testing on Father Leneweaver.
Exhibit C-132; N.T. 3/29/2012 at 55. Dr,Philip Miraglia searched "for evidence of deep-seated
origin of his perverse sexual activity$ but "did not find any specific factors which would pinpoint
the dynamics of his homosexuality but rather saw the causes for his difficulty with authority and also
that he lacks trust in authoritative figures." Id. Dr. Anthony Zanni concurred in the latter part of
the report that the testing provided no "confirmatory evidence of deep-rooted homosexuality."
Exhibit C-132; N.T. 3/29/2012 at 57. The report concluded by offering two suggestions: one of
which was to insist that Father Leneweaver consult with Catholic doctors at all times and to accept
an appointment in an area of the diocese where he had not previously been assigned. Id. On
September 17, 1980, Father Leneweaver accepted an assignment at St. Joseph's the Worker in Bucks
County. Exhibit C-134; N.T. 3/29/2012 at 58. Chancellor Statkus related to Dr. Zanni that Father
Leneweaver was appointed to Bucks County "because it is one of the few remaining areas where his
scandalous actions may not be known." Exhibit C-135; N.T. 3/29/2012 at 59.
About six weeks after Father Leneweaver reported to his assignment at St. Joseplfs the
Worker, Dr. Miraglia wrote to Chancellor Statkus to inform him that Father Leneweaver had made
"significant progress" in his therapy. Exhibit C-136; N.T. 3/29/2012 at 60. Despite whatever
progress Dr. Miraglia observed, Father Leneweaver wrote to Cardinal Krol on December 19, 1980
and requested a permanent leave of absence from the Archdiocese. Exhibit C-138; N.T. 3/29/2012
at 60.
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On February 18, 1994, the defendant placed Father Leneweaver on his list of priests who
were "Guilty of Sexual Misconduct with Minors." Exhibit C-1816; N.T. 5/16/2012 at 195. The
defendant noted that, in 1968, Father Leneweaver admitted to participating in "sexual acts with high
school boys." Id. Additionally, the defendant made a notation that the abuse had taken place more
than five years ago. Id.
Roughly 17 years after he requested a permanent leave of absence, Father Leneweaver wrote
to Cardinal Bevilacqua asking to be reinstated in the Archdiocese of Philadelphia. Exhibit C-146; C150; N.T. 3/29/2012 at 62-63. As part of his request, Father Leneweaver disclosed that he had
spent time working with an organization called "Boys Hope," and teaching in suburban schools. Id.
The defendant met with Father Leneweaver and communicated that he "could not recommend to
Cardinal Bevilacqua that he accept Rayrnond back into active priestly service," as his past behavior
presented too great a risk to "the diocese, for the Bishop, for himself and the legal repercussions of
having him in ministry." Exhibit C-152; N.T. 3/29/2012 at 66-67.
Allegations continued to pour into the Archdiocese's office even after Father Leneweaver's
request for reinstatement was denied. Exhibit C-157-C-160; N.T. 3/29/2012 at 78-80. On
February 17, 2007, Father Leneweaver was interviewed about the allegations; he admitted abusing
one child, denied abusing another, and said that he did not recall some other narnes. Exhibit C-161;
N.T. 3/29/2012 at 80. Additionally, Father-Leneweaver commented on the treatment that he
received at St. John Vianney: "Leneweaver derided that treatment at St. John Vianney Center saying
nothing was done to help him." Exhibit C-161; N.T. 3/29/2012 at 81.
(18) Father Thomas J. Smith
On May 10, 2002, a 29-year-old man named S.M. visited the Office for Clergy and told the
defendant that when he was a 12-year-old in the eighth grade at Annunciation Parish in 1986, Father
Thornas Smith directed a Passion Play in which S.M. was elected to play the role ofJesus, Exhibit
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C-1025; N.T. 4/17/2012 at 8. When it came time fox the actors to put on their costumes, everyone
else in the play dressed in the Church basement. Id. However, Father Smith took S.M. to the
saciisty, locked the door, and made S.M. strip naked. Id.
Smith knelt in front of him, which made him uncomfortable, and Smith put the cloak
around him. He had to get completely naked in front of him. He,Smith, put the pins in his
rnouth and he would poke him with the pins. People could see through the window and he
was naked. This was done before every practice and performance.
Exhibit C-1025; N.T. 4/17/2012 at 9.
The process of stripping naked, standing in front of Father Smith, being pricked with pins,
and being clothed as Jesus took "at least 20 minutes." Exhibit C-1025; N.T. 4/17/2012 at 10.
During this time, Father Smith's face was between six and eight inches from S.M.'s groin area. N.T.
5/7/2012 at 155. "Every time [Father Smith] put [the loin cloth] on I would get pricked with these
pins, I would bleed, you know. Just a regular occurrence." Id. at 156, Additionally, S.M. related to
the defendant that Father Smith took him to play racquetball at Springton Racquet Club along with
three classmates. Exhibit C-1025; N.T. 4/17/2012 at 9. The boys were going to get into the hot
tub, but Smith stopped them and told them that they had to take their pants off first. L. "They got
in the hot tub with Smith. Smith and the four were naked in the hot tub, although they had taken
their bathing suits." Id, Father Smith explained that it was "the policy that you couldn't wear a
bathing suit in this hot-tub, it could damage the hot tub so we all had to take our bathing suits off
and get into this hot tub naked." N.T. 5/7/2012 at 158-59.
The defendant responded to S.M.'s detailed account by telling S.M. that there was "a need to
clarify if the activity was sexual abuse or inappropriate behavior." Exhibit C-1025; N.T. 4/17/2012
at 10-11. S.M. assured the defendant that "it wasn't the only time Smith had the Passion Play and
that maybe his thing was to look and not touch." Id., At trial, S.M. stated that it seemed to him as
though the defendant had an ulterior motive in conducting the interview,
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S.M.: When I reviewed the notes from that tneeting, during that meeting Monsignor Lynn
basically said to me that Father Smith was very high up in the Church. He was a vicar,
which was right below the Cardinal at that time, and my coining forward could have severe
consequences for him; that they were close friends; that his reason for probably doing —
making me dress in this loincloth was to make the play be more authentic.
ADA BLESSINGTON: How did that make you feel?
S.M.: It made me angry that that part of our meeting was not in those notes.
ADA BLESSINGTON: You said he said that Smith was a close friend of who?
S.M.: Of bis.
ADA BLESSINGTON: Did you get the impression he was trying to talk you out of
anything?
S.M.: Yes.
N.T. 5/7/2012 at 164.
During the meeting with the defendant, S.M. added that his brother attended a camping trip
with Father Smith, who "grabbed his private area." Exhibit C-1025; N.T. 4/17/2012 at 12. S.M.'s
mother also stated that another family could corroborate that Father Smith behaved inappropriately;
a boy named S.F. also played Jesus in a Passion Play directed by Father Smith, and relayed that he
told her that he had the same experience as S.M. Exhibit C-1025; N.T. 4/17/2012 at 11.
That same day, the defendant and Father Welsh met with Father Smith and confronted him
with S.M.'s allegations. Exhibit C-1027; N.T. 4/17/2012 at 15. Father Smith remembered that S.M.
played Jesus in a Passion Play, and he needed to strip naked for that part. Exhibit C-1027; N.T.
4/17/2012 at 16. Father Smith acknowledged that he was confronted in 1991 by another boy's
father who was angry and annoyed that Father Smith had forced the boy to strip naked before a
rehearsal or performance, and that what he did "was wrong and immature." Exhibit C-1027; N.T.
4/17/2012 at 17. Father Smith noted that when he was confronted, the boy's father "Died to imply
that he had a problem." Exhibit C-1027; N.T. 4/17/2012 at 18. The defendant then interjected,
asking Father Smith to confirm that the incident occurred in a way that differed from S,M.'s
account:
Lynn said that it does not appear to be sexual abuse, but he needs to confirm this. Lynn
asked, ``You held it behind him and he pulled it up. You did not kneel in front of him."
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Smith responded, Tes. The climate has changed so that I would never do it today." Lynn
said it probably would be considered inappropriate crossing boundaries.
Id.

The defendant told Father Smith that there were allegations about Father Smith's behavior
on a camping trip. Exhibit C-1027; N.T. 4/17/2012 at 17. The defendant asked if there were
"othee inappropriate things that the Archdiocese "need to worry about." Id. Father Welsh asked if
Father Smith was ever confronted by a parent about his behavior on a camping trip. Exhibit C1027; N.T. 4/17/2012 at 18. But neither the defendant nor Father Welsh requested that Father
Smith confirm or deny that he had groped a boy's•genitals on a camping trip. Exhibit C-1027; N.T.
4/17/2012 at 15-19.
On June 1, 2002, Father Smith underwent a psychological evaluation from a company called
Kelly Counseling & Consulting. Exhibit C-1030; N.T. 4/17/2012 at 19. Three doctors signed the
report, which "strongly recommendecr that Father Smith enter into individual psychotherapy and
have his ministry resbicted to a "setting where he will not be working directly with children or
teenagers." Exhibit C-1030; N.T. 4/17/2012 at 20. On June 18, 2002, the defendant spoke with
S.F.'s father, who stated that his son "experienced the same situation that [S.M.] did with Father
Thomas Smith." Exhibit C-1033; N.T. 4/17/2012 at 22. "For the next seven or eight years his son
went on camping trips with Father Smith." Id. The next time that the defendant met with Father
Smith was December 20, 2002; there is no indication that Father Smith was questioned about
whether he groped S.F. on those camping trips, which spanned a seven-to-eight year period.
Exhibit C-1036; N.T. 4/17/2012 at 24-26. Despite the recommendations of Kelly Counseling &
Consulting and S.F.'s father's accusations, the defendant did not take any action to limit Father
Smith's ministry as Regional Vicar; he remained in that position until he was officially "reprimanded
and warnee on June 3, 2004. Exhibit C-1046; N.T. 4/17/2012 at 38.
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On September 18, 2003, more than nine months after the defendant met with Father Smith,
a preliminary investigation was initiated to look into the allegations raised by S.M. Exhibit C-1041;
N.T. 4/17/2012 at 31, On March 12, 2004, the Archdiocesan Review Board found it credible that
Father Smith required three different boys who played the role ofJesus in the palish Passion Play to
disrobe completely and to allow Father Smith to pin a loin cloth on them. Exhibit C-1042; N.T.
4/17/2012 at 32. The Archdiocesan Review Board concluded that Father Smith's behavior, while
"unacceptable," did not rise to the level of"sexual abuse as defined in the essential norms," The
Review Board came to the same conclusion with respect to the allegations that Father Smith took
three boys to a racquet club and required that they be naked to use the hot tub. Exhibit C-1042;
N.T. 4/17/2012 at 33.
After Cardinal Rigali issued an official decree on June 3, 2004, reprimanding and warning
Father Smith, allegations involving an act of"abuse of a. minoe were brought to the attention of the
Archdiocese. Exhibit C-1048; C-1049; N.T. 4/17/2012 at 38-39. Cardinal Rigali launched a
preliminary investigation on September 23, 2004, after the defendant hacl left his position as
Secretary for Clergy. Exhibit C-1049; N.T, 4/17/2012 at 39-40. On December 9, 2004, Father
Smith wrote to Cardinal Rigali requesting a leave of absence, which was granted on December 16,
2004. Exhibit C-1052; C-1054; N.T. 4/17/2012 at 42-43, Roughly one year after Father Smith went
--- on-leave, a fifth victim,-DDTcame forward to report thati-inthe-mid=1970s7Father -Smith bad
ingratiated himself into D.D.'s family, visiting their home for dinner, and taking trips with D.D, and
his brothers. N.T, 4/16/2012 at 17. When D.D. was in the seventh or eighth grade, Father Smith
artanged to take him and another boy,J,M,, on a trip to Hershey Park. Id. at 18, They only made it
as far as the King of Prussia Mall when Father Smith told the boys that their van had mechanical
problems; he pulled into a hotel parking lot and got a room. ld, at 19. After Father Smith drank
some whiskey, he "started chasing us around the room with handfuls of ice and shoving the ice in
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our underwear." Id. at 20. When it became time to go to sleep, Father Smith told the boys that they
couldn't sleep in "wet underwear" and that they needed to "Make them off." Id. That night, D.D.
awoke to fmd himself naked on top of Father Smith who was also naked and rubbing his body
against D.D.'s body. Exhibit C-1055; C-1056; N.T. 4/17/2012 at 43-46. On the basis of those
allegations, as well as Father Smith's actions during the Passion Plays, Father Smith was "excluded
from the sacred ministrr on March 21, 2005. Exhibit C-1061; N.T. 4/17/2012 at 49.
(19) Father Francis A, Giliberti
On April 15, 2002,J.B., a former student at Cardinal O'Hara High School, called the
defendant and reported that Father Francis Giliberti sexually abused him in 1976-77. Exhibit C1673; N.T. 4/25/2012 at 171-72. During their phone conversation,j.B. confirmed that he
understood that the defendant was "the one to talk to to report an incident." Id. When J.B. met
with the defendant, he related that, during his sophomore year of high school, Father Giliberti
instructed J.B. about masturbation, and fondled him in the process. Exhibit C-1674; N.T.
4/25/2012 at 175. J.B. told the defendant that the abuse occurred twice in the Church rectory and
once at Father Giliberti's summer home: at the Shore home, Father Giliberti "[d]id ask take off
clothes [sic], and did strip naked in front of on one occasion [sic]. Wanted to know specifics of how
masturbate, showed him quickly [sic]." Exhibit C-1674; N.T. 4/25/2012 at 176, In the rectory,
Father Giliberd "told him to drop his pants, confused. He held his penis and peeled back opening
and stroked him. Said need to see erect. And told to go to bathroom to get erect. Said couldn't —
said pull up pants." Id. Father Giliberti told J.B. that he had helped other men with "masturbation
problems" as well. Exhibit C-1674; N.T. 4/25/2012 at 178. J.B. emphasized that he believed that
Father Giliberti "lured others."" Exhibit C-1674; N.T. 4/25/2012 at 180.

73 Detective

Walsh testified that, in his review of Father Giliberti's file, there was no indication that the defendant
followed up to identify other victims. N.T. 4/25/2012 at 180.

122

f
On April 18, 2002, the defendant and Father Welsh sat clown with Father Giliberti and
informed him that he would have to undergo a three-day outpatient evaluation. Exhibit C-1675;
N.T. 4/25/2012 at 181. During their rneeting, the defendant asked Father Gihberti whether he had
"knowledge that would shed light on his credibility?' iL
ADA BLESSINGTON: So FG is apparendy Giliberti, and WL is Lynn. Based upon your
examination of all the documents in this file, whose credibility is he trying to get light shed
upon?
DETECTIVE WALSH:The complainant in this case.
Id.
On September 11, 2002, victim assistance coordinator Martin Frick spoke with a man named
N.C. who attended Cardinal O'Hara High School and learned that Father Giliberti spoke openly in
theology class about conversations with prostitutes, and the "meaninglessness of sex when it was
engaged in so frequendy." Exhibit C-1679; N.T. 4/25/2012 at 185. On September 17, 2002, the
defendant and Mr, Frick spoke with N.C. again; he detailed how he sought out Father Giliberti's
guidance because of questions about his sexuality. Exhibit C-1681; N.T. 4/25/2012 at 188.
[N.C.] said that Father Giliberti said something to the effect that if he wanted to have a gay
experience, he could arrange it with men in the streets of Media. [N.C.] stated that Father
wanted to prove to him that he was not gay, [N.C.] said that Father told him to lay on his
bed and give himself an erection. He had him take his clothes off. He stated that Father
had a studio apartrnent in the rectory where the sleeping area had a partial partition from the
living area. He stated that Father was sitting in a chair and could not see him directly. [N.C.]
stated he was cold and uncomfortable. He stated that he got his penis hard. He stated that
Father walked into the room,laughed, and stated that [N.C.] was fine to get up and get
dressed. [N.C.] stated that Father was his confidante, and he wanted to please him.
Exhibit C-1681; N.T. 4/25/2012 at 188-89.
N.C. alluded to a.nother incident in which Father Giliberii walked in on another boy
masturbating. Exhibit C-1681; N.T. 4/25/2012 at 189. N.C. wrote a letter to the defendant on the
same date as their meeting. Exhibit C-1683; N.T. 4/25/2012 at 190-94. In that letter, he stated that
he would "classify Father Giliberti as a pedophile," and would be "very surprised to learn that he did
not violate other children in the parish," Id.
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On October 2, 2002, the defendant wrote to Kelly Counseling & Consulting Services, asking
that they conduct a psychological evaluation on Father Giliberti. Exhibit C-1686; N.T. 4/25/2012
at 199. Along with the letter, the defendant attached a report of recent allegations; before detailing
what J.B. and N.C. said about having been abused, the defendant wrote,"Although in recent years
he has expeiienced physical limitations due to health problems, Monsignor Giliberti continues to
fulfill his pastoral duties and is loved and respected by his parishioners." Id. The results of the
psychological evaluation were given to the defendant on December 10, 2002. Exhibit C-1690; N.T.
4/25/2012 at 201. The report stated that there was nothing in the test data that could confirm or
deny the veracity of the allegations against Father Giliberti; thus, the doctors of Kelly Counseling &
Consulting Services found,"there is no reason to conclude from the interview or the test data that
Monsignor Giliberti is a threat to the physical or emotional health of those to whom he ministers."
Exhibit C-1690; N.T. 4/25/2012 at 202. Though the repores conclusion stated that there was "no
reasoe to fmd that Father Giliberti posed a threat, it acknowledged that Father Giliberti had
admitted to having invited "the alleged victim" to his beach house. Exhibit C-1690; N.T.
4/25/2012 at 203.
On June 2, 2003, the defendant wrote to Father Giliberti to inform him that a preliminary
investigation had been launched into the allegations made in April and September of 2002. Exhibit
C-1691; N.T. 4/25/2012 at 204-05. On December 2, 2003, Father Giliberti wrote to Cardinal
Rigali, resigning from his post as the pastor of Nativity B.V.M. Exhibit C-1692; N.T. 4/25/2012 at
205. Though on December 22, 2003, Cardinal Rigali wrote that he accepted Father Giliberti's
resignation "[i]n light of your health difficulties and present circurnstances,"74 less than one month
later, Cardinal Rigali officially decreed that the allegations against Father Giliberti were credible.
Exhibit C-1694; N.T. 4/25/2012 at 206-07.
74 Exhibit C-1693; N.T. 4/25/2012 at 206.
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In April of 2004, another victim came forward about how Father Giliberti sexually assaulted
him and another boy at the same time while visiting the Shore home of a seminarian, Father
Desadario. Exhibit C-1698; N.T. 4/25/2012 at 211. Six boys stayed at Father Desadario's home;
three slept in one bed and three in another. Exhibit C-1698; N.T. 4/25/2012 at 212. Father
Gilibesti climbed between H.B. and the complainant, D.R. Id.
Quietly, Father Giliberti spoke to [H.B.1 and me saying,'What's wrong? You boys can't
sleep? This is what my mother used to do for me to help me sleep." Then he put one hand
on my genitals and one hand on [N.B.'s]. He then fondled us both. In rny desperadon to
make it stop, I pretended to go to sleep. Father Giliberti did not stop. He kept fondling me
for some time after that.
Exhibit C-1698; N.T. 4/25/2012 at 212-13.
On September 10, 2004, Father Giliberti was removed fsom the Catholic Directory, Exhibit
C-1700; N.T. 4/25/2012 at 214. And on October 16, 2004, Father Giliberti signed a form by which
he officially resigned himself to a life of prayer and penance. Exhibit C-1702; N.T. 4/25/2012 at
215.

(21)) Father John P. Schmeer
On May 24, 1976, Monsignor Statkus received inforrnation that Father John P, Schmeer,a
teacher at Roman Catholic High School, was suspected of having an inappropriate relationship with
his 62-year old housekeeper. Exhibit C-935; C-936; N.T. 4/17/2012 at 95-96. From 1976 until
2002 theremere no further_complaints_inshe_Secret Archives about Father Schmeees behavior. In
the spring of 2002, a man named C.G. informed Father Welsh that he had been sexually abused by
Father Schmeer as a minor at Roman Catholic High School in 1967-68. Exhibit C-938; C-939; C940; N.T. 4/17/2012 at 97-101. C.G. told Father Welsh that he knew of 16 other individuals who
had been abused by Father Schmeer and one of his colleagues, Father Ernest Durante. Id. At some
point during their meeting, Father Welsh encouraged C.G. to go to the police with the information.
On April 2, 2002, the defendant confronted Father Schmeer with C.G.'s accusations. Exhibit C-
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941; N.T. 4/17/2012 at 101, The legible notes from that meeting were scant; all that could be
discerned was that Father Schmeer stated that he "took kids to Ernie Durantels residence in
Gladwyne," and,"Ernie will be able to give some testimony." Exhibit C-941; N.T. 4/17/2012 at
102-03.
The defendant met with Father Durante the following day:
When asked about the allegations of abuse, Ernest stated that he never saw anything like
this. He stated that he neva suspected anything like this with Father Schmeer. He stated
that they were always trying to help them. Earnest stated that he and Father Schmeer were
like brothers and he never saw anything like that or improper.
Ernest asked me how I got his phone number. I explained that Father Schmeer had gotten
it for me I believe from one of Ernese relatives that had given me permission to share the
allegations with hirn. It was obvious from the way he questioned me about this that there
had been no collusion ahead of time before my call.
Exhibit C-943; N.T. 4/17/2012 at 107.
In the days thereafter, the defendant referred Father Schmeer, who at that tirne was the
pastor of St. Martin's Parish in New Hope,PA, to St. John Vianney for a psychodiagnostic
assessment Exhibit C-950; N.T. 4/17/2012 at 110-11. The defendant composed a "referral form"
for St. John Vianney's assessment; he wrote, "Allegations of sexual abuse of a minor, 1967-68 while
teacher at Roman Catholic High School. No other allegation ever made." Exhibit C-951; N.T.
4/17/2012 at 111. The defendant specified the allegations proffered by C.G.
1. Fondled boy in guidance office at school. 2. Took boy to the seminary pool. While in the
pool, pulled the boy's bathing suit down and inserted Eutger into rectum. 3. At a house in
Gladwyne boy saw priest masturbating. 4. Priest took boy to Shore house, put him in a
room with 18-year-old girl and watched them kissing.
Exhibit C-951; N.T. 4/17/2012 at 112.
In the section cif the form asking about Father Schmeees history of that behavior, the
defendant wrote,"None ever repotted. When questioned, an ex-priest friend said he never saw any
such behavior." Id. In the section of the form asking for a "congregational position regarding this
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clienes return to active ministry," the defendant wrote,"He would remain in ministry unless
problems indicated by evaluation." Exhibit C-951; N.T. 4/17/2012 at 113.
On May 20, 2002, the staff at St. John Vianney sent the defendant a copy of their initial
findings and recommendations. Exhibit C-953; N.T. 4/17/2012 at 113-14. First, the report
parroted back the allegations exactly as the defendant had explained them in his referral. Id. Then
the report offered St. John Vianney's conclusions:
Based upon all available data, the results of the evaluation were not able to substantiate the
allegation. However,if further investigation reveals additional data, then Father will need to
be reevaluated. The Archdiocese may want to re-interview the accuser for additional facts as
well as the principals of Roman Catholic and Kenrick schools about his involvement with
the students if this has not already been done.
Exhibit C-953; N.T. 4/17/2012 at 115.
The staff at St. John Vianney followed up their initial findings on June 6, 2002 with a
comprehensive assessment, which indicated that Father Schmeer had "categorically denied all of the
allegations of sexually abusing a minor." Exhibit C-955; N.T. 4/17/2012 at 116. After the
Archdiocese formally initiated a preliminary investigation into the accusations against Father
Schmeer, the Archdiocesan Review Board concluded that Father Schtneer was "not in violation of
the essential norrns defining sexual abuse of a minor." Exhibit C-959; N.T. 4/17/2012 at 120-21.
That decision was based, at least in part, on the complainanes reluctance to be interviewed again.
Id.
On March 29, 2004, two more victims of Father Schmeer came forward with reports similar
to C.G.'s. A 33-year old man named R.B. stated that when he was 15 years old in the summer of
1986, he took an overnight trip to Father Schmeees home on Long Beach Island, NJ with Father
Schrneer and two other altar boys. Exhibit C-964; N.T. 4/17/2012 at 125.
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During the night, [R.B.] recalls awakening to Schmeer at the side of [R.B.'s] bed with his
hand in [R.B.'s] shorts. [R.B.] pretended he was asleep but peeped at who it was. In the
morning Schmeer asked [R,13.] if his underpants were wet, which they were. [R,B.1 said that
this was the first time he had ejaculated.
Exhibit C-964; N.T. 4117/2012 at 126,
A 52-year old man named IS. also spoke up on March 29, 2004 about abuse that he suffered
at Father Schmeees hands in 1968. Exhibit C-965; N.T. 4/17/2012 at 127-28. J.S. was a student at
Roman Catholic High School, and had been falsely accused of skipping class. Id, He was called to
the guidance counselor's office, but passed through Father Schtneees office along the way. Id.
Once in Schmeees office, u.s.1 said Schrneet talked about sexual relationships, erections and
masturbation, then reached over and grabbed [J.S.'s] penis over his clothes. [J.S.] said that he
ran out the door, and when he returned to class he recalls other students asking if he saw
Schmeer the queer. Neither he nor Schrneer mentioned it again,
Id.
Based on these two new reports, Cardinal Rigali instructed the defendant to initiate a formal
investigation on May 3, 2004. Exhibit C-968; N.T. 4/17/2012 at 130. Between the time that
Cardinal Rigali instituted the second investigation and the findings of the Archdiocesan Review
Board, the defendant left the Office of Clergy and was replaced by Monsignor Senior. N.T.
4/17/2012 at 138, On October 15, 2004, the Review Board recommended that Father Schmeer be
removed from ministry, as the majority of the allegations against Father Schmeer were credible.
Exhibit C-973; N.T. 4/17/2(/12 137-39. Not only did Monsignor Senior indicate that he_accepted
the recommendations of the Review Board, but he also stated,"From my own part,I did not know
how we could let Father Schmeer return to active ministry with such a preponderance of
allegations." I. On October 29, 2004, Father Schmeer surrendered his right to engage in the penal
process and accepted "the permanent removal of rny faculties and the imposition of a supervised life
of prayer and penance." Exhibit C-975; N.T. 4/17/2012 at 141.
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Father SyIwester Wiejata"
On May 24, 2002, the Grand jury subpoenaed documents in the defendant's possession
which related to ptiests accused of sexually abusing or corrupting the morals of minors. N.T.
5/17/2012 at 33. The defendant was summoned to testify before the Grand jury'concerning clergy
sex abuse on August 15, 2002. N.T. 5/1/2012 at G. On that date, the defendant was questioned
about his management of Father Sylwester Wiejata, who had demonstrated a pattern of acting out
sexually "in a manner that permits him to feel some mastery over his sexuality while at the same time
causing him to victimize others in a way that he minimizes." Id. at 25. The defendant had received
information in the summer of 2000 that Father Wiejata had molested a 13-year-old girl. Id, at 30,
37. The defendant told the Grand jury that he learned about Father Wiejata's acts of sexual abuse
when the girPs mother placed an "anonymous phone call." Id. She stated that she was aware of
Father Wiejata's history of sexually acting out. Id. at 35. This woman told the defendant that she
felt concerned for her other children, as well as the children of other couples. Id. at 39-42.
Before the Grand jury, the defendant insisted that the woman did not identify herself, and
would not give het name. N.T. 5/1/2012 at 32. On the upper, left corner of the defcndanes
memorandum from his phone conversation with the victim's mother, the name "Pat Smith"
appeared. Id. When asked,"Who is Pat Smith, sir?" the defendant responded,"I don't know." Id.
The prosecutor pressed the defendantabout the name Pat Smith;-the-defendant-hypothesized that
he wrote that because it was his cousin's name,and he was celebrating his cousin's parents 50th
wedding anniversary around that time. Id. at 33-34. Though the defendant confirmed that all other
notes on his memoranda about Father Wiejata's abuse of the 13-year-old girl pertained to those
allegations, he maintained that the name Pat Smith was unrelated:

75 As noted in R.4 25, Father Wiejata is not one of the 20 priests about whom evidence was admitted pursuant to
Pa.R.E. 404(b). He is discussed here for the sake of organization.
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ADA SPADE: But you're sticking to this claim that Pat Smith is some-unrelated name?
Everything else on the page has to do with molestation of the child, but Pat Smith is
unrelated to it?
DEFENDANT: As far as I know:74
Id. at 54.
The defendant told the Grand Jury that when he hung up with the victim's mother, he did
not know the identity of the caller or her 13-year-old daughter. Id. at 56. But instead of calling the
police to ask them to use their investigative resources, the -defendant met with Father Wiejata.77 N.T.
5/1/2012 at 56. Duting this meeting, Father Wiejata admitted to having molested a 13-year old girl.
Id. at 77.
ADA SPADE: So now at that point, six, did you ask him: Okay. I want the gies name, and
I want the girl's mother's name,because I don't have their name and -we've got to report
this?
DEFENDANT:(No response.)
ADA SPADE:"We've got to take care of this because you've testified you're concerned
about the little girl. Although ies not recorded in there, do you then say to him: I got to get
the name of the mother, and I got to get the name of the little girl, because the mom
wouldn't tell me her name, because this is how were going to help the little girl?"
DEFENDANT:I didn't in here.
Id. at 77-78.
When confronted before the Grand Jury with a memorandum about a second conversation
with the victim's mother over the course of a three-day span in August of 2000,the defendant

When this testimony was presented to the jury at trial, ADA Blessington-read the-questions-asket1 brADA Spade, and
ADA Anthony Pomeranz read the answers given by the defendant.

76

7 The

defendant reduced his handwritten notes from meeting with Father Wiejata to a typed memorandum; however,
he did not do so concerning the complaint about Father Wiejata having sexually abused a minor. The defendant told the
Grand Jury that he did not type a memorandum,in part, because "at that point I thought it was anonymous and I
wouldn't maybe have even bothered to type it up."
ADA SPADE: So in your mind, sir, if you get anonymous information about the molestation of a child by a
priest in the Archdiocese of Philadelphia, that's a lower level of importance than if a person is identified?
DEFENDANT: Well, if ies anonymous, anybody can say anything over the phone to you.
ADA SPADE: But, sir, this wasn't a priest who had no history of sexually acting out; am I correct?
DEFENDANT:That's right.

N.T. 5/1/2012 at 59.
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acknowledged that he referenced the woman as "Pat Smith" again. Id. at 94. In his review of this
memorandum, the defendant stated that the victim's mother did not call anonymously, but that she
was using Tat Smith" as an alias. Id. "I think what I recollect right now is that she said her name
was Pat Smith, but she also informed me that that was not het real name." Id. at 95. The defendant
appeared before the Grand jury again roughly one month latex on September 12, 2002, after the
parish records from Assumption B.V.M. had been subpoenaed. N.T, 5/3/2012 at 5-8. A woman
named Patricia Smith, who had three daughters, was a parishioner at Assumption B.V,M. during
Fathet Wiejata's tenure there.

Id. at 10.

The defendant testified that when he met with Fathet Wiejata in July of 2000, Fathet Wiejata
asked numetous times what would happen if he left the state. N.T. 5/1/2012 at 89. Less than two
weeks aftet the victim's mother teported that her daughter was abused, Father Wiejata asked for
permission to go to the Trinity Retreat Centex in Latchmont, New York. N.T. 5/3/2012 at 41,
Though Father Wiejata had just admitted to committing a crime, the defendant did not take any
measures to prevent hitn from leaving the state. Id. at 42. The defendant told the Grand jury that
he did not call the police because he "wouldn't have had a person — I wouldn't have had a person
telling me they were abused." Id.

78 At trial, the

defendant introduced an interview conducted by Philadelphia Police with a woman named Patricia Lynn
Smith on September 29,. 2002, with her husband Roger Paul Smith present. Exhibit DL-9; KT.5/23/201 2 at 60. Mrs.
Smith stated that she and her family joined Assumption B.V.M. in late 1997 or early 1998. Exhibit DL-9; N.T.
5/23/2012 at 62. Wh.en asked whether she Icnew Father Wiejata, Mrs. Smith stated,"I knew him from seeing him at
Mass, but he wasn't there long." Exhibit DL-9; N.T. 5/23/2012 at 64. The interview continued:
Q: Do you know any family/friends who were close to Reverend Wiejata
A: Not really.
Q:Is there anything else you can add to this interview?
A:Just that I feel PO'd that Father Grafcovered this up.

Exhibit DL-9; N.T. 5/23/201 2 at 64-65.
The officers conducting this interview did not ask Mrs. Smith whether she contacted the defendant about Father Wiejata
sexually abusing her 13-year-old daughter. Exhibit DL-9; NI'. 5/23/2012 at 60-65.
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I guess I didn't — I always thought I had to have a person sitting in front of me making the
allegations. I didn't have the name of the victim and I didn't have the . . . I don't know what
I would have taken to them in that regard.
Id. at 48.
LEGAL ANALYSIS
The defendant raises the following issues on appeal:79
I. The trial court erred and abused its discretion in allowing the introduction of an
overwhelming and prejudicial volume of other acts evidence pursuant to Pennsylvania Rule
of Evidence 404(b)in the form of 20 priest files containing reports of criminal and immoral
conduct of priests. The prejudicial effect of this uncharged evidence outweighed any
evidentiary benefits.
The admissibility of evidence is within the sound discretion of the trial court, and a decision
concerning admissibility will not be reversed absent an abuse of discretion. Commonwealth v.
Chamberlain, 30 A.3d 381, 420 (Pa. 2011). "An abuse of discretion may not be found merely
because an appellate court might have reached a different conclusion, but requires a result of
manifest unreasonableness, or partiality, prejudice, bias, or ill-will, or such a lack of support so as to
be clearly erroneous." Commonwealth v. Dillon, 925 A.2d 131, 136 (Pa. 2007).
Evidence of"other crimes, wrongs, or acts," which is offered for a relevant purpose other
than criminal character/propensity, is admissible so long as the probative value of such evidence
outweighs its potential for prejudice. Pa.R.E. 404(b); Dillon, 925 A.2d at 137. Pa.R.E. 404(b)(2)
provides a non-exhaustive list of purposes for which evidence of"other acts" may be offered:
motive, opport-unity, intent, preparation, plan, knowledge, identity, and absence of mistake or
accident. Id. Courts of our Commonwealth also have recognized a resgestae exception,"where the
acts were part of a chain or sequence of events that formed the history of the case and were part of
its natural development." Commonwealth v. Powell, 956 A.2d 406,419 (Pa. 2008).
79 These issues have been rephrased and renumbered for ease of disposition. Some of the
issues raised are subsumed by
other, larger, claims. This Court addressed certain claims raised in the defendant's 1925(b) Statement in footnotes 91,
94, 98, 99, 100, 102, and 103.
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In the instant matter, the Commonwealth bore the burden to demonstrate that the
defendant "/enowing6/ endangered" a child, as required under § 4304(a), or even beyond that, that he
specifica1.6; inlended that Avery endanger that child as needed to establish accomplice liability.' In

order to meet its burden,the Cominonwealth was permitted to introduce "other acts" evidence,
which illuminated for the jury the defendanes mem- ma when he petitioned Cardinal Bevilacqua to
allow Avery to reside at St. Jerome's Parish, when he ignored St.John Vianners direction to
implement an "aftercare program for Avery, when he failed to take steps to prohibit Aveg from
disc-jockeying, and when he advised Avery to maintain a "low profile in the months leading up to
Avery's abuse of D.G. The "other acts" evidence that this Court allowed the jury to consider fit
within one of four overarching purposes, each of which was critical to the jury's determinadon
about the defendant's nuns na: (1.) To prove the defendant's knowledge concerning when priests
posed a danger to children,'" (2) to prove the defendant's modve to uphold and advance the
practices and policies of his predecessors, which prioritized shielding the Church from scandal over
protecting children from the sources of that scandal," and (3) to prove the defendant's intent to
protect the reputation of the Church as a moral institution, and priests as moral individuals, even
when that meant jeopardizing the welfare of child parishioners." Additionally, the "other acts"
evidence was offered to provide res,gestae, a complete picture of the events surrounding the crime.
_
For "other acts" evidence to be admissible, the probative value of the evidence had to have
outweighed its potential for prejudice. Pa.R.E. 404(b)(3). In its discussion of Pa.R.E. 404(b)(3)'s
80 See discussion of the melts tea element ofEWOC in § II, qin See discussion of the mens ma component of accomplice
liability in 5 ILI, iqfra.
(I)(1) "Knowledge," Ofra.
82 an 5 (1)(2)"Motive,"

Wra.

ID au§(1)(3)"Intent," ififra.
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probative value/prejudicial effect balancing inquiry, our Supreme Court has stated that die
admissibility is contingent upon the probative value of the evidence outweighing "the danger of
unfair prejudice." Dillon, 925 A.2d at 141. "'Unfair prejudice means a tendency to suggest decision
on an improper basis or to divert the jury's attention away from its duty of weighing the evidence
impartially." Id.; see also Commonwealth v. Sherwood,982 A.2d 483,497 n.25 (Pa. 2009)("The
admission of[Pa.R.E. 404(b)] evidence becomes problematic only when its prejudicial effect creates
a danger that it will stir such passion in the jury as to sweep them beyond a rational consideration of
guilt or innocence of the crime on tlial.") (internal citation omitted).
When weighing the probative value of the proffered "other acts" evidence against its
potential for prejudice, this Court's determination was affected by two interrelated factors:(1) the
fact that the jury's task required a decision about the defendanes state of mind, and (2) that "other
acts" evidence was the only way to provide a glimpse into what the defendant knew and intended.
Together, these factors demonstrated that there was a critical need for this particular evidence."
First, as discussed in §§ (II)(3) and (III)(1) iqfra, in order for the jury to have returned a
verdict on the EWOC and conspiracy charges against the defendant, the jury needed to gain insight
into what the defendant knew and what he intended when he supervised Avery. The defendant did
not concede that he knew Avery to be a sexually abusive priest whose presence at St. Jeromes
jeopardized the safety of children; therefore, the burden remained with die Commonwealth to
establish this critical element!'

84 ag& Ohlbaurn on the Pennsylvania Rules of Evidence 2012-13, § 404.27, citing Mgcskanigk, EVIDENCE § 190 at 811
(4th ed. 1992) Çidentifying "the need for the evidence as a reason to find that the probative value of the evidence
exceeds its potential for prejudice).

fact, the defendant disputed the fact that he knowingly or intentionally placed children in harm's way. In his
response to the Commonwealth's pre-trial motion in limine, the defendant took the stance that he did the best that he
could do under the circumstances. Defendant Williams Lynn's Answer to Commonwealth's Motion in limine to Admit
Other Acts Evidence Pursuant to Pa.R.E. 404(b)(2), 12/12/2011, at 18.
(FN confd...)
85 In
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Second, the "other acts" evidence was the only way for the jury to gain an understanding of
the defendant's thought process. Corm:non sense suggests that all people learn with experience.
The more information one acquires, the greater the perspedive that he/she may bring to bear upon
decisions in the future. The defendant's study of the Secret Archives not only provided him with
the information needed to create several lists categorizing the degree of sexual deviance of particular
priests; it also taught him how to identify sexually abusive priests, and how the Archdiocese chose to
deal with those individuals. It was then incumbent upon the defendant to decide whether to
perpetuate the practices in place, or to instead take measures that pi:otected children. This Court
found that providing the jury with a broad picture of the defendanes knowledge base — about the
priests that he managed as well as about the "system" that he inherited — would assist the jury with
its determination as to what was actually in the defendanes mind when he facilitated Avery's
place.ment and stay at St. Jerome's.
There was no requitement that this Court "sanitize the trial to eliminate all unpleasant facts
from the jury's consideration where those facts are relevant to the issues at hand and form part of
the history and natural developrnent of the events and offenses for which the defendant is charged."
Dillon, 925 A.2d at 141, ciling Commonwealth v. Lark, 543 A.2d 491, 501 (Pa. 1)88). Each of the
files reviewed by the defendant, each conversation that he had with a victim, each time he received a
reportirorn_a _psychiatrist, provided-him-with a more full, robust-understanding of the situation- rThe defendant] does not claim that he made a mistake with regard to his handling of the cases of Father
Edward Avery and Father James Brennan. Rather, he claims that, in light of his limited power,lack of training
and the instructions he was given by the Archdiocese of Philadelphia, as well as the information provided to
him about Fathers Avery and James Brennan, he clid the best he could have clone in handling these cases at that
time.

The dispute as to whether the defendant intended to protect the Church and its priests from scandal, or whether he
intended to do his "best'' to protect potential victims of clergy sex abuse was established prior to this Court's preliminary
determination concerning the admissibility of"other acts" evidence. When there is a "real dispute about the existence
of a fact, evidence which bears a connection to that fact is of critical importance. The cleferidanes position actually
increased the probative value of evidence that illuminated his state of minci.
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facing a particular child, priest, or parish. And it was highly probative for the jury to see how the
defendant reacted in each instance in order to gain a complete understanding of his thought process,
his mens ma.
Cumulatively, this evidence, which was highly probative of the defendanes knowledge,
motive, and intent, outweighed its potential for prejudice. As discussed in Dillon, the proper
balancing inquiry also requires that a trial court consider how the potential for prejudice would be
diminished by cautionary instructions ernphasizing the proper use of the "other acts" evidence.
Dillon, 925 A.2d at 141 ("Additionally, when weighing the potential for prejudice, a trial court may
consider how a cautionary jury instruction rnight ameliorate the prejudicial effect of the proffered
evidence."). In the instant matter, this Court instructed the jury on nine different occasions about
the limited scope for which the "other acts" evidence could be considered.86 Each charge was the
same or a very slight variation on what this Court stated on March 29, 2012:
Good morning, ladies and gentlemen. I'm going to give you this morning, and I will give
you through the trial this same or similar instruction. It's called a cautionaly charge. It just
alerts you about how you should handle or accept certain evidence. You will hear evidence
concerning alleged improper behavior up to and included the alleged sexual abuse of
children by priests other than what has been alleged as to Edward Avery and James Brennan.
In some of these cases, Defendant Lynn handled these allegations personally and
documented his actions and recommendations in memorandum — or I guess memoranda,
since ies plural.
As regards to other cases, he reviewed documents pertaining to these allegations in files kept
in the Secret Archives of the Archdiocese of Philadelphia. This_so=called_other,acts_evidence
is being admitted for limited purposes. The Commonwealth may introduce evidence relating
to Defendant Lynn's handling of or knowledge about accusations made against priests other
than Edward Avery and James Brennan for the following puiposes:
1. To assist the jury in assessing motive, opportunity, intent, preparation, plan, knowledge
or absence of mistake or accident.
This Court gave a cautionary charge about the purposes of"other acte evidence nine dmes. N.T. 3/29/2012 at 2225; N.T, 4/2/2012 at 263-66; N.T. 4/9/2012 at 4-7; N.T. 4/16/2012 at 210-13; N.T. 4/19/2012 at 247-49; N.T.
5/1/2012 at 232-34; N.T. 5/10/2012 at 199-202; N.T. 5/17/2012 at 101-04; N.T. 6/1/2012 at 44-47. Originally, this
Court was going to give this cautionary charge every day, but the defense agreed that it could be given less frequently.
See N.T. 3/29/2012 at 18; N.T. 4/12/2012 at 234; N.T. 4/24/2012 at 157.
86
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2. To allow the jurors to understand the complete story so they can draw the proper
inferences from the evidence.
3. To demonstrate that Defendant Lynn's actions in this case were part of a common plan,
scheme and design.
4. To demonstrate the relationship between Defendant Lynn, other Archdiocese officials,
and accused priests in order to allow the jury to determine whether Defendant Lynn
participated in a conspiracy to endanger children supervised by Edward Avery and James
Brennan.
Of course, it is for you and you alone, you the jurors, to determine whether you believe this
evidence, and if you do believe it, whether you accept it for the purpose proffered or offered
to you. You may give it such weight as in your judgment it deserves, but only for the limited
purposes that I have just described for you.
Defendant Monsignor Lynn is not on trial for committing or conspiring to commit any of
the acts attributed to other priests other than what is alleged as to Edward Avery and James
Brennan, and is not on trial for endangering the welfare of any of the children allegedly
abused or molested by priests other than Edward Avery and James Brennan.
You may not consider the evidence of these other acts as a substitute for proof that
Defendant Monsignor Lynn committed the crime of endangering the welfare of children
supervised by Edward Avery and James Brennan. You may not consider this evidence as
proof that Defendant Monsignor Lynn has a bad character or any propensity to commit
crimes. Remember that Defendant Monsignor Lynn is on trial here because he has been
accused of endangering the welfare and conspiring with others to endanger the welfare of
children that were supervised by Edward Avery and James Brennan, not for these other acts.
So I just wanted you to be aware of that so that you can have it in the proper context. I will
give you this repeatedly throughout the trial because a great deal of the evidence that you ate
hearing concerns these other matters and not the actions as axe alleged against Edward
Avery and James Brennan. Thank you.
N,T. 3/29/2012 at 22-25.
As jurors are presumed to have followed instructions,81 this Coures repeated emphasis on
the limited scope of the "other acts" evidence diminished its prejudicial effect, and helped the jury to
satisfy its duty to weigh the evidence impartially.
Additionally, the fact that the jury acquitted the defendant of two of the three charges
against him is an indication that the evidence did not "stir such passion in the jury as to sweep them
beyond a rational consideration of guilt or innocence." See Commonwealth v. Williams,9 A.3d 613,

87 See Commonwealth v. Simpsoh, 2013 Pa. LEXIS 541, at * 35 (Pa. Mar. 26, 2013)
(We presume juries follow
instructions.').
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616(Pa. 2010)(affirming the Superior Coures decision, which "reasoned that Appellant did not
suffer prejudice because he was acquitted of multiple crimes, which supported an inference that the
jury 'carefully considered and weighed all of the evidence for each specific charge).
There was substantial probative value to the "other acts" evidence; it shed light on the most
crucial and most heavily disputed issue at trial — the defendant's state of mind. The potential for
prejudice was significantly diminished by this Court's robust cautionary instruction, so much so that
the jury, in fact, carefully considered issues of guilt and innocence as to each charge. On balance,
the probative value of this evidence outweighed its potentinl for prejudice.
(I)(1) Knowledge
First, some of the "other acts" evidence introduced at trial proved that the defendant knew
when priests posed a danger to childsen. The defendanes knowledge of the risk posed by priests
breaks down into four component parts: (a) the defendant learned which behaviors indicated that a
priest was disposed to commit acts of sexual misconduct with minors,(b) the defendant learned that
priests who sexually abused in the past were likely candidates to victimize again,(c) the defendant
learned that a mere opportunity for unsupervised contact between a sexually abusive priest and a
child was a reason to fear for the child's safety, and (d) the defendant learned that sexually abusive
priests physically or psychologically hurt children in myriad ways — there did not need to be genital
contact for a priest to harm a child.
(I)(1)(a) Knowledge of how to identify sexually abusive priests
The Commonwealth demonstrated that the defendanes on-the-job training provided him
with numerous lessons in how to identify sexually abusive priests: (i) these individuals built close
relationships with children, referred to as "groomine;(ii) they came up with excuses to engage in
gratuitous physical contact with children; (iii) they found ways to spend time away from those who
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might be suspicious of their behavior;(iv) they furnished alcohol to minors;(v) they had contentious
relationships with peers;(vi) they ignored directions from authority figures.
(I)(1)(a)(i)Knowledge that sexually abusive priests "groomed victims
When the defendant reviewed Father Peter Dunne's file in October 1992, he saw that Father
Dunne's therapist, Dr. Thomas Tyrrell explained that the Archdiocese needed to be way of priests
who worked on forging close bonds with children, as it was indicative of"grooming" behavior:
I think it is important to advise the diocese that pedophiles typically engage in "grooming"
behavior, which generally consist of making themselves available when the intended or
prospective victirn is vulnerable; i.e. death of a family member. Second, pedophiles generally
cultivate the image of being child-oriented and continue to engage in activities which enable
them to be in isolated situations with children/adolescents (such as a drive in a car, camping,
hiking, canoeing, etc.) . . . I can only advise that the Archdiocese may be placing itself at risk
by allowing him to continue in a parish ministry.
Though the defendant stated that he received no "formal trainine in handling issues related
to clergy sex abuse, Dr. Tyrrell's explanation early on in the defendanes assumption of duties as the
Cardinal's "representative in matters of clergy sex abuse provided a clear-cut roadmap of what to
look for when detemaining whether a priest constituted a danger to children.
(I)(1)(a)(h)Knowledge that sexually abusive priests engaged in gratuitousphysical contact
with minors
The defendanes review of the Secret Archives also revealed that a number of priests who
faced allegations of sexual abuse were accused of having initiated physical contact with victims in a
playful setting. There were a host of allegations that Father Michael Bolesta groped boys while
playing sports. He was accused of being "all ovee' a boy during a basketball game, of rubbing
another boy's leg "high on the thigh" during a pool basketball game, and of grabbing another boy's
"bute' while playing in the pooL Father Michael McCarthy was accused of wrestling with a boy
named J.E. at Father McCarthy's Shore home, and of pulling J.E.'s underwear off while
roughhousing. The father of a boy named G.N. complained that Father Francis Trauger tickled
G.N. and suggested wrestling while no one else was around.
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(I)(1)(a)(iii) Knowledge that sexually abusive priests created situations to isolate minors
The Secret Archives were filled with stories of how priests found excuses to take minors
away from the watchful eyes of family and friends befote sexually molesting them, Father Bolesta
took a boy to a Phillies garne before allegedly sexually molesting him. Father Trauger lured a boy
narned P.B. to the Poconos to "see a piece of property." On another occasion, Father Trauget took
G.N. to his horne in upstate Pennsylvania and went tamping with the boy. Both boys claimed to
have been touched inappropriately on the respective trips. Father Cuderno was accused of isolating
a girl named 1C.M. in a car under the auspices that he was providing transportation to and from
.school. K.M. stated that Father Cudemo sexually abused her in the car. Father Leneweaver
admitted that he repeatedly sexually molested a boy named E.L. on camping trips, in the boy's
home, and in the rectory at St. Agnes Parish. Father Gana, who admitted to allegations including
molestation, oral sex and anal sex with young boys, had previously taken his vidirns on trips to
Disney World, Notre Dame, and Niagara Falls.
(1)(1)(a)(iv) Knowledge that sexually abusive priests furnished alcohol to minors
The defendant learned that alcohol often played a role in the interactions between sexually
abusive priests and rninors. Father Sicoli tried to convince two boys, M,D. and B.N., to drink
alcohol with him at a CYO event. Another time, he brought M.D. and his cousin,J.C., to a strip
club and bar. Father Sicoli admitted to having shared a. bed with one of the boys that same night
About three years after he admitted to sexually abusing a rninor, Father Leneweaver was accused of
providing alcohol to students of Cardinal O'Hara High School on numerous occasions. Father
McCatthy was accused to "pumping drinks into U.E.1" one night while on a trip to Atlantic City;
Father McCarthy allegedly shared a bed with the boy and fondled him that night.
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(I)(1)(a)(v)Knowledge that sexually abusive priests had contendous relationships with peers
The Secret Archives also revealed a prevalence of sexual misconduct among priests whose
relationships with their peers were marked by discord and a lack of cooperation. A number of
Father Sicoli's peers at Our Lady of Hope complained to the Archdiocese about his "extremely ode
behavior with youth. In 1994, the defendant acknowledged that there was a sexual component to
the allegations about Father Sicoli's behavior with children, as the defendant placed him on tlie list,
"Allegations of Sexual Misconduct with Minors with No Conclusive Evidence." In 1995, the
defendant learned that Father Sicoli believed that his colleagues at Our Lady of Hope viewed him as
a "pedophile." The defendant received complaints about Father Edward DePaoli, whom the
defendant knew had pled guilty to receiving child pornography in 1986, from one of his colleagues
at St. John the Baptist Church. When Father DePaoli relapsed and was caught receiving
pornographic materials again in 1992, Father DePaoli said that his "problems arose because of
stress created by his colleagues at St. John the Baptist. By January 1993, Father Trauger had been
accused of having had illicit contact with at least four young boys. Around that time, Father Henry
Degnan, the pastor of St. Joseph Parish, visited the defendant to voice his frustration with Father
Trauger. Father Degnan stated that Father Trauger was "comfortable with thirteen year olds, but
very uncomfortable with adults"; Father Degnan expressed his desire to see Father Trauger
transferred away_ from St.__J osep

a-very-stmctured-place."

(I)(1)(a)(vi) Knowledge that sexually abusive pfiests ignored direction from authorityfigures
Lastly, the Secret Archives demonstrated a high incidence of disobedience among priests
who exhibited a pattern of sexual abuse. In 1992, after at least five different women lodged
complaints against Father Cudemo, the defendant told Father Cudemo that Cardinal Bevilacqua
ordered him to reside in the rectory of Immaculate Conception. Father Cudemo rejected the
direction and refused to report. In 1996, Father Gana traveled to the Southdown facility in Ontario,
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Canada for four-to-six months of inpatient treatment. However, less than one month after arriving
and admitting that the allegations against him were true, Father Gana fled from the facility to his
home in Orlando, Florida. The Archdiocese received information from the Chancellor of the
Diocese of Orlando that a paiishioner had expressed concern about what was happening in Father
Gana's home, as a number of young people from Slovakia were staying there. In 1989, despite
orders from the Archdiocese expressly forbidding him from engaging in activities with children and
adolescents, Father Dunne attended overnight camping trips where adolescents were present, and he
took a young boy for a car ride. Additionally, the staff at St. John Vianney had overheard Father
Dunne boast that he had "beaten the system." At trial, the defendant acknowledged that Father
Dunne's disobedient or "manipulative behavior was typical for sexually abusive priests:
ADA BLESSINGTON: Was it your experience during your 12 years as the Secretaiy for
Clergy that it was not unusual for — for pedophiles or ephebophiles or child abusers to be
veiy manipulative?
DEFENDANT:There was an element of that.
The defendant understood that each of the aforementioned six "behaviors" were red flags,
indicating that a particular piiest was sexually abusive.
(I)(1)(b) Knowledge that sexually abusive priests were often repeat offenders
In addition to learning the warning signs of sexual abuse, the defendant's on-the-job training
also taught him that priests who sexually abused in the past were likely to become engrossed in a
cycle of abuse that was often repeated again and again. On cross-examination, the defendant
conceded that he understood that sexually abusive priests, whether they Were diagnosed as
pedophiles or not,"still go out and sexually abuse children":
ADA BLESSINGTON:Do you agree that you've seen cases where someone is not
diagnosed as a pedophile and they still go out and sexually abuse children? You've seen that,
correct?
DEFENDANT: I've seen that. I've seen where a person is not diagnosed as a pedophile
and yet has engaged in acts of pedophilia.
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In 1994, the defendant was notified that Father Thomas Shea had grown close to F.M.C., an

altar boy at St. Helena Parish, Father Shea had spent time alone with F.M.C. in the rectory at St.
Helena's, as well as on trips to Cape May, NJ; Father Shea admitted to the defendant that he sexually
abused F.M.C, in both locations. Thereafter, Father Shea was sent to St. John Vianney. His
therapist, Dr, Wayne Peliegrini, told the defendant and Father Shea in January 1995,"[I]t is very
unusual for a man to engage in such activity only with one child," The defendant internalized Dr.
Pellegrini's warning; he repeated it to Father Shea and told him that "the evidence of the medical
professioe substantiated the notion that it was ``very unusual for such instances to be with only one
youngster,"
The defendant learned that sexually abusive prie.sts were often unpredictable as to when or
how they would abuse again, but that the abuse would occur at some point. The defendant learned
that Dr. Tyrrell considered Father Dunne — who had been sexually involved with minors in the past
and had exhibited a pattern of denial — to be a "powder keg." In other words, a sexually abusive
priest with an attitude problem was sorneone who would hami those around him if someone did not
take action to prevent it..
(1)(1)(c) Knowledge that sexually abusive priests constituted a danger to children whenevet
there was an uppottuniv for unsupervised contact
The defendant recognized that, in order to pose a threat to a child's welfare, sexually abusive
priests only needed an opportunity to initiate contact with potential victims. By the fall of 1993,
Father Thomas Wisniewski had admitted to having had oral sex once or twice a month with a boy
named T.L,, from the boys sophomore year of high school through his freshman year of college.
Additionally, Father Wisniewski had more recently taken another high school student to dinner
alone. After Father Wisniewski spent about nine months of inpatient treatment at St. John Vianney,
the defendant recommended that Father Wisniewski be assigned to reside at St. Joseph Parish in
Cheltenham,PA, However,shortly thereafter, the defendant learned that the pastor of the parish,
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Father John DeMayo, was frequently absent. As Father DeMayo's absence from the parish would
have created opportunity for Father Wisniewski to interact with children without supervision, the
defendant reversed course. He suggested that Father Wisniewski be permitted to reside at St. Justin
Martyr Church instead, because "there is no school at this parish and so even less possibility of
contact with children?' The defendanes decision not to allow Father Wisniewski to live at St.
Joseph's Parish indicated that he understood that the "possibility of contace put children in
jeopardy.
(I)(1)(d) Knowledge of the impact that clergy sexual misconduct had on victims
The defendant learned that sexual abuse by a priest — from molestation to rape — gravely
impacted the physical and psychological welfare of minor victirns. During a meeting with one of
Father Cudemo's victims, D.D., the defendant learned the sobering lesson that sexual abuse by a
priest, an individual who was supposed to be held in the highest esteem by society, was capable of
causing victims such immense anguish as to attempt suicide. D.D. detailed how Father Cudemo laid
on top of her while she was nude, and ejaculated on her body; on other occasions, he said
demeaning things to her, put his penis in her mouth and ejaculated. D.D. shared that Father
Cudemes abuse drove her to attempt suicide several times, resulting in at least one trip to the
Intensive Care Unit.
The defendant also learned that the sexual abuseslid_not need to be as severe in order to _
exact serious harm on a victim. The very first case handled by the defendant during his tenure as
Secretary for Clergy concerned Father Bolesta. In July 1991, the defendant interviewed one of the
boys who accused Father Bolesta of wrongdoing, R.G., along with the boy's family. R.G. accused
Father Bolesta of pressuring him to talk about masturbation, of touching R.G.'s body near his
genitals on more than one occasion, and of forcing R.G. to shower naked with him. The defendant
learned that Father Bolesta's actions dramatically impacted R.G.'s psychological wellbeing. R.G.'s
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mother told the defendant that she felt as though her son "no longer hves in her house," On crossexamination, the defendant conceded that Father Bolesta's actions severely harmed R.G.:
ADA BLESSINGTON: And you see what it does to the son? I mean, first day you see the
effect it can have on a kid? It can ruin his life, right? You saw that the first day, correct?
DEFENDANT: Correct.
In sum, the probative value of this evidence, which provided a complete picture of the
defendant's knowledge that sexually abusive priests are opportunistic offenders who can cause grave
harm to children in myriad ways, outweighed its potential for prejudice. Accordingly, this evidence
was properly admitted pursuant to Pa.R.E. 404(b).
(I)(2) Motive
Second, the "other acts" evidence demonstrated the defendanes motive to uphold and
advance the system of managing clergy sex abuse:(a) the defendant learned that his predecessors
handled clergy sex abuse in a way that prioritized shielding the Church from scandal, and (b) he
peipetuated the same system during his tenure as Secretary for Clergy.
During his first two.years as Secretary for Clergy, as well as during the entirety of his service
in this position, the defendant reviewed files in the Secret Archives when he received complaints
about particular priests. By February 1994, however, he had poured through the files in the Secret
Archives of 323 priests in order to make a determination as to whether priests should be categorized
on one of his-three lists—During-that process, the defendant found direcfives that had been passed down from the highest authorities within the Archdiocese prior to his tenure as Secretary for Clergy,
directives which clarified that the Church was most concerned with avoiding scandal, with the
overall "good of the Church," and with the reputation of its priests. Cardinal Bevilacqua told Father
Peter Dunne in September 1988 that "1) Scandal, 2) Good of the Church, 3) Fr. Dunne were his
top concerns as the Archbishop, Cardinal Bevilacqua did so less than two months after the
Archdiocese learned that Father Dunne had told staff members at St. John Vianney that he had
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"beaten the system." Thus, one of the defendant's seminal lessons as Secretary for Clergy was that
the highest ranking individual within the Archdiocese considered avoidance of scandal to be his top
priority, even in the face of evidence suggesting that a priest under his control posed a threat to
sexually abuse in the futute. The defendant also learned that the "welfare of victims" was not even
seen as a cause worth mentioning. The Secret Archives revealed that the clefendanes ptedecessors
breathed life into Cardinal Bevilacqua's priorities by working to protect the Church froth scandal,
even if that meant putdrig children in harm's way.
(1)(2)4a) The defendanes predecessors top priority was to protect the Church from scandal,
even if that meant jeopardizing the welfare of children in the Archdiocese
The contents of the Secret Archives illustrated that the defendanes predecessors handled
issues of clergy sex abuse consistently with the priorities of the Archbishop; those who came before
the defendant consistently sought to minimize any potential for scandal and to protect the
reputation of the Church and its clergy. The defendant saw that there were myriad ways to pursue
that goal: (i) transfet ptiests who had been accused of sexual misconduct with minors away from the
parish where the abuse allegedly occurred,(ii) conduct shoddy,incornplete investigations into
allegations of sex abuse, (iii) carefully select doctots who were aware of the priorities of the
Archdiocese, and were influenced by those objectives in their evaluations and diagnoses,(iv) txeat
the doctots' conclusions as having cleated priests of wrongdoing, and (v) keep parishioners in the
dark.
(1)(2)(a)(i) Transfer Priests
The defendant saw that the Archdiocese had handled allegations of clergy sex abuse, admissions
by priests that those accusations wete accurate, and convictions for offenses involving sexual
misconduct with minors in the same way: in each instance, the Archdiocese had acted swiftly to take
the priest out of the area in which he could have been petceived as a problem.
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Immediately after accusations came to light in August 1964 that Father Joseph Gausch
found a boy at a local swimming pool, took him to the rectory of Our Lady of Peace, and molested
the child, he was transferred to another palish. In early 1977, Father Gausch admitted to having
touched another boy, D.C., on the "backside and to having told him that he had a beautiful body;
within a month, Father Gausch was transferred to another parish. Father Raymond Leneweaver,
who had admitted to engaging in a sexually abusive relationship with a student in 1968, was caught
providing alcohol to students in June 1971. By September of that year, Father Leneweaver was
reassigned as an assistant pastor at a different parish. In September 1980, after Father Leneweaver
admitted to abusing three others, Monsignor Statkus assigned Father Leneweaver to St. Joseph's the
Worker in Bucks County,PA "because it is one of the few remaining areas where his scandalous
actions may not be known." Towards the end of 1981, the pastor of St. Titus's Parish in
Norristown, PA informed the Archdiocese about the possibility of"scandal in the parish" as a result
of allegations that Father Francis Trauger had sexually abused a boy named S.K. Monsignor Statkus
met with Father Trauger, who stated that he had shared a bed with S.K. and massaged the boy's
"chest and back." Two days later, Father Trauger was transferred to St. Matthew's Parish in
Philadelphia, PA. In July 1977, Father Nicholas Cudemo was confronted with allegations that he
had a number of affairs with female minors, and may have even impregnated one of them. Father
_ _Cudemo admitted to being !`attracted to younger girls," but denied wrongdoing. Monsignor Statkus--noted that he had reservations about transferring Father Cudemo,as he had ``been changed twice
previously to other high schools and yet the particular friendships have continued." Nonetheless,
Monsignor Statkus transferred Father Cudemo to another parish roughly two months later.
Following Father Edward DePaoli's guilty plea to receiving child pornography in federal court,
Cardinal Bevilacqua called Father DePaoli to his office for a meeting in May 1988; Cardinal
Bevilacqua told him it was "more advisable for [DePaoli] to return to the active ministry in another
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diocese and assisted with Father DePaoli's placement in the Metuchen, NJ diocese. The underlying
message communicated by this action was that the Archdiocese considered the root of the problem
to be the dissemination of information about clergy sex abuse, not the abuse itself.
(I)(2)(a)(ii) Shoddy Investigations
The notion that the Archdiocese viewed clergy sex abuse as something to be covered up was
reinforced by reports throughout the Secret Archives indicating that the defendanes predecessors
chose to conduct incomplete, shoddy investigations into accusations.
In August 1981, the Archdiocese learned that P.B.'s parents had complained that Father
Trauget shared a bed with their 12-year-old son,P.B., and touched the boy on the backside in the
night. P.B.'s parents also alleged that Father Trauger had done the same thing to a 13-year-o1d, S.K.
Father Traugees fde, however, reflected that no one from the Archdiocese interviewed P.B. or S.K.
to learn what actually happened. On August 6, 1982, G.N.'s father reported that his 14-year-old
son, GNI., spent a night with Father Trauger in a "small pup tent," in which Father Trauger had
allegedly placed his leg on G.N.'s thigh. G.N.'s father also mentioned that, the next day, Father
Trauger tickled his son until the boy was uncomfortable. Again, no one from the Archdiocese
followed up with G.N.;instead, IVIonsignor Statkus wrote in a memorandum that he was confident
that G.N.'s father would not raise the issue with police, as G.N.'s father was a devout Catholic. On
April 12, 1991, Monsignor Jagodzinski learned that there was an incident involving Father Trauger
and a high school student, D.G., which caused the boy's mother "deep concern and anxiety." As
was the case with P.B. and G.N,, no one from the Archdiocese contacted D.G. to learn why his
mother was so troubled by Father Trauger's behavior. Instead of asking the one person who would
most likely have information about the details of a prieses potential sexual misconduct, the
Archdiocese stayed away from each victim and, therefore, avoided potentially incriminating
information. The Archdioceses consistent failure to ask alleged victims about what happened
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taught the defendant that it was preferable to possess less information about clergy sex abuse than to
learn the truth.
The Archdioceses practice of ignoring victims was not limited to Father Trauger's case; in
another instance, not only did Monsignor Statkus decide not to interview a known victim, but he
also avoided addressing the subject with the allegedly abusive priest, Father David Sicoli. In doing
so, he set an even more dangerous precedent: the Archdiocese could selectively seek the truth and it
could selectively confront problematic priests with the allegations made against them. Father Sicoli
had a reputation as a bizarre priest who did not get along with his peers and had troublesome
relationships with youth. There had been complaints about Father Sicoli having taken three minors
on a tiip to Florida through the C.Y.O. program, where they went to a strip club and a bar, and
Father Sicoli ultimately forced one of the boys to sleep in the same bed with him. Other reports
characterized Father Sicoli as volatile — quick to initiate intense relationships with boys and to bring
such relationships to dramatic condusions by firing the boys from their respective jobs in the
rectoiy. Knowing that backdrop, Monsignor Statkus was told in June 1983 that someone defaced
the boys bathroom door at Immaculate Conception with graffiti, depicting a boy named E.N.
performing an obscene sex act on "the Father." Sister Elaine Anthony noted the drawing as part of
her plea to Monsignor Statkus to take action to prevent Father Sicoli from interacting with youth.
But instead of interviewing E.N., or even confronting Father Sicoli with Sister-Anthony's-concerns,—
Monsignor Statkus simply told Father Sicoli about "the need to avoid favoritism and special
friendships." When Monsignor Statkus chose not to discuss the allegations with E.N., he reaffirmed
the principle that it was preferable to know less about a prieses misconduct than to know what
actually occurred. And when Monsignor Statkus chose not to address the allegations with Father
Sicoli, instead labeling the issues as "favoritism and special friendships," he set the example that it
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was more important to shield the reputation of a particular priest than to care for the welfare of
previous and future victims.
(I)(2)(a)(ill) Carefully select doctors aware ofthe priorities ofthe Archdiocese
The investigative practices and policies reviewed by the defendant often included consulting
with a doctor. The defendanes,predecessors handpicked the doctors to whom priests were sent, not
out of a concern for the quality of care, but to ensure that the doctors understood that they were
evaluating priestsfor the Archdiocese.
Monsignor Statkus's management of Father Leneweaver demonstrated that the Archdiocese
sttongly emphasized sending piiests to Catholic doctors, or at the very least, to doctors who knew
the objectives of the Church. In the summer of 1968, Father Leneweaver admitted to sexually
abusing a minor. FIe stated that his homosexual affair with a student was the product of having to
cope with the death of his parents. In the spring of 1975, Father Leneweaver admitted that he
sexually abused three other students. Though Father Leneweaver had already told the Archdiocese
that lils parents had passed away around 1968, he explained his most recent bout of abusing minors
as having been brought on because his parents had just fallen ill. Monsignor Statkus suggested that
Father Leneweaver take a leave of absence in Florida, and that he consult with a "sound Catholic
psychiatrist of that area." Despite the fact that Monsignor StatkUs knew Father Leneweaver had
molested at least four children, and that he had lied about his parents dying when explaining why he
had committed acts of sexual abuse, Monsignor Statkus's solution was to permit Father Leneweaver
to leave the region and to see a Catholic doctor. By removing Father Leneweaver from the area,
Monsignor Statkus decreased the visibility of a potentially scandalous issue immediately. By sending
Father Leneweaver to a Catholic doctor, Monsignor Statkus sought to place Father Leneweaver in
the care of someone who was cognizant of the Archdiocese's objectives. The opportunity to avoid
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scandal in both the short and long-term was worth more to the defendanes predecessors than
working to prevent a known sex offender from abusing again.
After a few months in Florida, Dr. Walter Afield, who had been treating Father Leneweaver,
recommended that the priest receive counseling from Dr. Anthony Panzetta upon his return to
Philadelphia because "[nlot only is Dr. Panzetta an outstanding psychiatrist, but also he is Catholic.
This I feel is most important." Following about tune months of treatment with Dr. Panzetta, Father
Leneweaver was transferred to a Dr. Goldstein. In June 1976, Monsignor Statkus told Father
Leneweaver to "be alert in his consultations with Dr. Golclsteie to make sure that Dr. Goldstein's
"care, advice and directives would not run counter to the ideals of the priesthood and his
membership in the Church."
With non-Catholic doctors, the defendant's predecessors intervened to provide direceion.
But the defendant saw that with Catholic doctors at St. John Vianney, priests were evaluated and
diagnosed in a way that emphasized keeping priests reputations intact and keeping priests in active
ministry. After accusations surfaced in July 1980 that Father Leneweaver molested yet another boy,
he was sent to St. John Vianney. Despite the extensive history of chronic sexual abuse, Dr. Miraglia
stated that Father Leneweaver's issues involved "difficulty with authority and a]so that he lacks trust
in authoritative figures"; Dr. Anthony Zanni concurred and stated that there was no "confirmatory
evidence of deep-rooted-homosexuality!' The examples that-the-defendant-found in-the Secret
Archives illustrated that the Archdiocese carefully selected doctors for priests accused of sexual
misconduct. In turn, these doctors produced diagnoses which recast pliests' problems as being
tooted in "authority?' as opposed to in a sexual interest in minors. The diagnoses effectively
downplayezl allegations and allowed priests to maintain their appearance as moral men. The
influence that the Archdiocese exerted over the outcome of psychiatric diagnoses by monitoring
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who evaluated priests could be considered a step on the proverbial ladder of protecting the Church
from scandal.
(I)(2)(a)(iv) Treat the doctors conclusions as clearingpriests ofwrongdoing
The defendanes predecessors required psychiatric professionals who evaluated priests to
relay their conclusions to the Archdiocese. The Secret Archives revealed that the defendanes
predecessors grounded their decisions about how to manage priests in the conclusions offered by
the Archdiocese's doctors, despite the fact that theit findings were often facially incredible.
After Father DePaoli pled guilty to receiving child pornography and was ttansferred to the
Metuchen, NJ diocese, Dr. Richard Fitzgibbons evahiated Father DePaoli. Dr. Fitzgibbons reported
to the Archdiocese that Father DePaoli's pastor in New jersey helped him to recover from his
"compulsive behavior." As part of his recommendation that Father DePaoli be permitted to return
to the Archdiocese of Philadelphia, Dr. Fitzgibbons stated,"If Fr. DePaoli had an opportunity to
work with such a pastor in the past, I do not believe that he would have developed his need to
escape through compulsive behavior." Essentially, Dr. Fitzgibbons blamed Father DePaoli's old
colleagues for his decision to solicit child pornography. Based in part of Dr. Fitzgibbons' report,
Father DePaoli was welcomed back to the Archdiocese of Philadelphia as an associate pastor at St.
John the Baptist Church. By permitting Father DePaoli to return on the heels of Dr. Fitzgibbons'
report, Monsignor Jagodzinslti demonstrated that the Archdiocese was willing to accept any_
explanadon that placed blame on someone besides the priest alleged to have committed sexual
abuse, no matter how ludicrous it was,"
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DePaoli assumed his post at St. John the Baptist Church, he was caught receiving mote pornographic
material in the mail. Dr. Fitzgibbons stated that Father DePaoli had purchased the pornography because of"excessive
arguing among the staff, the lack of effective leadership, and the illnesses of other priests." When the defendant
reviewed Father DePaoli's Ede, this explanadon should have also alerted him that some of the doctors employed by St.
John Vianney could not be trusted to accurately evaluate and diagnose priests.
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The defendanes review of the Secret Archives would also have revealed that this practice of
treating doctors findings as conclusive proof of exoneration ultimately did nothing to prevent future
abuse. When the defendant reviewed Father Robert Brennan's Secret Archive file, he would have
seen that an inadequate psychiatric evaluations led to a faulty diagnosis, and ultimately it facilitated
Father Brennan's ability to reoffend. Though Father Brennan admitted that he had ldssed and
hugged young boys, and had them sit on his lap, the staff at St. John Vianney relayed "conclusive
findings" that there was no "evidence of any form of psychopathology which would support a
diagnosis of pedophilia or support sexual acting out behaviors by Father Brennan." Dr. Fitzgibbons
evaluated Father Brennan a second time in January 1989. Dr. Fitzgibbons stated that there had been
no allegations of"genital sexual behavior," and thus Father Brennan's "affectionate manne?' was
misinterpreted. Ultimately, Dr. Fitzgibbons found that there was "no need to place any restriction at
all" on Father Brennan's ministry. Monsignor Jagodzinski then recommended that Father Brennan
resume an active ministry. A thorough review of Father Brennan's file would have revealed that Dr.
Fitzgibbons made no mention of the first complaint lodged against Father Brennan from November
1988 — that Father Brennan touched a boy's genitals on multiple occasions and that other boys
suffered similarly. By April 1991, Monsignor Jagodzinski received information that five male
seventh-graders complained that Father Brennan touched them inappropriately, and attempted
genital contact. Dr. Fitzgibbons's-evaluation and-diagnosis did-not include-some-of-the most
incriminating details in Father Brennan's file. The defendanes predecessors might have created the
impression that the Archdiocese was acting responsibly, but blindly adopting recommendations
proffered after inadequate psychological testing only helped sexually abusive priests to remain at
large.
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(I)(2)(a)(v)Keep parishioners in the dark
In addition to carefully selecting psychiatric professionals and allowing those doctors to
conduct incomplete evaluations, another step up the ladder of ptotecting the Chutch from scandal
was keeping parishioners in the dark about clergy sex abuse.
The Sectet Archives were replete with examples of the Archdiocese representing to the
public that priests, who were actually being removed from their parish because of issues concerning
sex abuse, were taking "sick leave or "health leave." From July 1948 until March 1949, Father
Joseph Gausch received treatment at Alexian Brothers Hospital and was categorized as a
"homosexual case; during that time, the Archdiocese officially placed him on "health leave." In
Decernber 1986, Father Peter Dunne resigned as the pastor of Sacred Heart Parish after allegations
surfaced that he had sexually abused a boy named pa 25 years earlier; during that time, the
Archdiocese represented that Father Dunne was on "sick leave" from his parish. In August 1982,
after the Archdiocese found out that Father Francis Trauger had slept in a "small pup tent" with a
boy named G.N. despite Monsignor Statkus's orders that he not spend time alone with boys, the
Archdiocese ordered Father Mugu to report to St. John Yianney; publicly, Father Trauget was
placed on "sick leave."
The defendant's predecessors also kept patishioners in the dark by choosing not to alert the
public when_priests who had sexually abused.minors_in_the_pastwere reassigned within the
Archdiocese, When Father Leneweaver returned to Philadelphia in 1975, he had already admitted to
sexually abusing four children. Father Leneweavet expressed concern to Father Welsh about
receiving a patochial assignment because of his "destructive matinee with authority. In an effort to
ease Father Leneweaver's concern, Fathet Welsh suggested that Father Leneweavet's reassignment
not be published. Father Leneweaver was appointed to St. Agnes shortly thereaftex.
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In addition to the non-publication of reassignments, the Archdiocese attempted to protect
the reputation of the Church and its priests by trying to quiet parishioners who inquired about
particular priests. In the winter of 1975, the mother of one of Father Leneweaver's former victims
learned that he had visited St. Monica's Parish and contacted parishioners after he returned to
Philadelphia. Monsignor Statkus asked the woman whether she personally saw Father Leneweaver.
When she said that she had not, Monsignor Statkus advised her to "set aside any reports" that she
had received from others, and to inform the Archdiocese "only if she sees him within the parish or
is contacted by him." In February 1988, a parishioner wrote to the Archdiocese, asking whether
"something was being done about the allegations that Father Albert Kostelnick had inappropriately
touched a child. Though nothing in Father Kostelnicles file indicated that the Archdiocese had
investigated the accusations, Monsignor Shoemaker responded that the "allegations made against
your pastor were dismissed because they were not true." The defendanes predecessors were willing
to shade the truth about their investigations into allegations of clergy sex abuse in order to quell
parishioners concerns and to keep them quiet.
(I)(2)(b) The defendant followed in his predecessors' footsteps, perpetuating the system
that he inherited
The defendanes review of the Secret Archives provided a robust lesson in the Archdiocese's
approach to clergy sex abuse. Common sense suggests that the defendant was motivated to satisfy
the dictates of Cardinal Bevilacqua, as Cardinal Bevilacqua was the leader of the organization to
which he had dedicated his life. At trial, the defendant conceded that it was,in fact, his puipose to
"follow [Cardinal Bevilacqua's] instructions," to "do what the Cardinal asked," or in other words, to
fulfill Cardinal Bevilacqua's wishes. Before assuming his post as Secretaty for Clergy, the defendant
and Monsignor Molloy met with a man named J.E., who stated that he had been sexually abused by
Father Michael McCarthy at the New Jersey Shore in the mid-1970s. During that meeting,J.E.
expressed concern that Father McCarthy would retaliate against J.E.'s daughters if he leamed about
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the accusations; Monsignor Molloy "assured him that it is unlikely that J.E. would have to be
concerned about retaliation if we can judge from past experiences in similar cases." In the margin of
the report which summarized this meeting, a handwritten note read,"Unnecessary statement — never
admit to victims that there have been similar cases." At trial, the defendant stated that Cardinal
Bevilacqua was the author of that note:
ADA BLESSINGTON: Whose handwiiting was that?
DEFENDANT:That was Cardinal Bevilacqua's.
ADA BLESSINGTON: So Bevilacqua is now instructing you and you followed those
instructions explicitly for 12 years, because you always tried to keep the public and the
victims in the dark, true or false?
MR. LINDY: Your Honor, objection.
TI-IE COURT: Overruled.
DEFENDANT:That I followed those instructions?
ADA BLESSINGTON: Right.
DEFENDANT: I did do what the Cardinal asked, uh-huh.
Not only did the defendant learn about Cardinal Bevilacqua's objectives as well as the
methods employed by those before him to achieve those goals, but the defendant also internalized
those priorities and practices. The defendant's motive to uphold this "system" was demonstrated by
comments that he made to Father Edward DePaoli and Father Nicholas Cudemo,as he essentially
echoed what Cardinal Bevilacqua had told Father Dunne in 1988.
When the defendant met with these priests, there had already been conclusive evidence of
extreme, repeat wrongdoing by both men. Father DePaoli's file included the following details. he
pled guilty to receiving child pornography in 1986; he received mote pornographic material in the
mail in 1992, which included depictions of bestiality; he directed a school play at St. John the Baptist
Church, where he had fourth, fifth and sixth grade girls wear "paper cutouts" and instructed them to
"act sexy and to do — pretend that they were trying to entice the prodigal son"; and, he said that he
wanted to see one of the eighth-grade girls "naked from the waist up." Knowing that history, the
defendant sat down with Father DePaoli in July 1992 and told the priest,"I had dealt with many
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priests and was not afraid of their actions but was afraid for the Church and for the priests
themselves and for any scandal for the Church and any harm that could result from their actions."
During another meeting a few months later, the defendant asked,"[What guarantee [Father
DePaoli] could give that if he were under stress again these problems would not surface." After
Father DePaoli asked why the defendant was "looking for certainty," the defendant responded,
"[F]or the good of the Church and the avoidance of scandal."
Likewise, when the defendant met with Father Cudemo in December 1994, the defendant
was aware that Father Cudemo had been accused of abusing at least nine different girls, three of
whom were related to the priest. The defendant instructed Father Cudemo to comply with
restrictions placed on his ministry "for the good of the Church and the avoidance of scandal."
The defendant's candid statements to both priests provided a window into his thoughts; just
as Cardinal Bevilacqua had told Father Dunne in 1988, the defendanes priority was to protect the
Church from scandal without concern for the wellbeing of past or future victims. And he pursued
this goal by employing the same methods that were used by his predecessors.
(1)(2)(b)(1) Transfer priests
Like those who came before him, the defendant transferred priests who had been accused of
sexual abuse away from areas where they would have been recognized. In December 1991, a tnan
named-j-,E. told the defendant and Monsignor Molloy that-he-had-been-sexually abused by Father
Michael McCarthy in the mid-1970s. Father McCarthy had been appointed to take over as the
pastor of St. Kevin Parish in Springfield, PA. However,in July 1992, the defendant and Monsignor
Molloy advised Father McCarthy that he would draw too much attention as the pastor of St.
Kevin's, and would instead be appointed to a parish "distant from St. Kevin Parish so that the
profile can be as low as possible and not attract attention from the complainant." About five weeks
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later, Father McCarthy was appointed as the pastor of Epiphany of Our Lord Church in
Norristown, PA.
In 1997, Father Stanley Gana admitted that he participated in sexual encounters with eight
individuals during the 1970s and 1980s, three of whom were adolescents. The defendant
recommended that Father Gana be permitted to return to the Archdiocese as a chaplain at the
Carmehte Monastery because it "would minimize the possibility of unwanted publicity." Mother Pia
and Mother Barbara, two cloistered nuns at the Carmelite Monastew, were notified that Father Gana
was appointed to work with them. However, they were told that he was assigned there as part of a
treatment program for alcoholism or drugs, not because of sexual misconduct. The defendant
permitted Father Gana to "help out" at other parishes, but warned him not to do so in Northeast
Philadelphia, as two of Father Gana's former victims came from that area of the city.
In January 1993, the defendant met with Pastor Father Henry Degnan of St.Joseph Parish
concerning Father Degnan's frustration with Father Trauger and the complaints that Father Degnan
had received about "Father Trauger's interactions with the young people" at St. Joseph Parish,
Though Father Trauger's file contained at least four accusations of illicit conduct with four young
boys, the defendant orchestrated another transfer for Father Trauger; within six months, he was
assigned to St. Michael the Archangel, a parish with a grade school.
In transferthig priests away from areas of the city where they would likely be identified as
sexual abusers, the defendant perpetuated the system that he inherited; his decision to do so is
evidence of his motive to protect the Church from scandal as those before hirn had done.
(I)(2)(1)(ii) Conduct shoddy, incomplete investigations
The defendant followed the trail blazed by his predecessors of conducting woefully
inadequate investigations into allegations of clergy sex abuse. He reached conclusions that the
allegations were "inconclusive or without merit based purely on a priest's denial.
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In the summer of 1991, the defendant received a significant amount of infomiation about
illicit sexual conduct perpetrated by Father Michael Bolesta on young boys. Multiple victims
complained of having been touched inappropriately in or around a swimming pool; the similarity of
the accusations thus lent credibility to each account. Several additional potential victims were never
interviewed. Father Bolesta denied the accusations that had been levied against him. However,
even Father Bolesta's denial was highly questionable. In a meeting with Monsignor Molloy and the
defendant, Father Bolesta denied suggesting that a child swim naked; instead, he insisted that he had
offered the boy an old bathing suit of his. Father Bolesta was five-foot-nine and weighed 223
pounds.
Despite Father Bolesta's ludicrous explanation, the defendant accepted his story. The
defendant stated, "[E]ven though there was no action committed," Father Bolesta should still report
to St. Luke's Institute for an evaluation. After Father Bolesta arrived at St. Luke's, the influx of
information continued to lend credence to the validity of the allegations, The St, Lukes staff
"strongly advised that [Father Bolesta] be enjoined from one-on-one contact with minors and that
he return for reevaluation in one year." Five months later, Dr. Miraglia offered the same
recommendation. In the spiing of 1993, the defendant was given a letter, in which a parishioner
expressed "sadness, confusion and great concern .. for the protection of childree in light of
-Father Bolesta's reassignment within the Archdiocese.-In the face of this information, which
seemingly should have tipped the balance towards crediting the original accusations, the defendant
accepted Father Bolesta's denial and placed him on the list of priests who had been accused of
sexual misconduct with minors, but with "no conclusive evidence."
The defendant also followed in his predecessors footsteps by conducting inadequate
interviews of priests alleged to have committed acts of sexual abuse. Just as Monsignor Statkus told
Father Sicoli that he needed "to avoid favoritism and special friendships" instead of addressing
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Sister Elaine Anthony's concerns about Father Sicoli's relationship with E.N., the defendant avoided
hostile confrontations with allegedly sexually abusive priests. By providing excuses to the priest
during the "confrontation," the defendant selectively sought the truth about what actually occurred.
In October 1994, the defendant learned about allegations that Father Shea had sexually
abused a boy named F.M.C. in the rectory of St Helena Parish and on trips to Cape May, New
Jersey. The defendant rnet with Father Shea the next day; during that interview, Father Shea
acknowledged that the allegations were accurate, and that there had been "genital contact."
However, Father Shea stated that he "did not start [F.M.C.] into anything like this." In response, the
defendant said, "[lit is possible [that Father Shea] was seduced into it." After essentially blaming
F.M.C. for the sexual abuse he suffered, there was no indication that the defendant attempted to
learn about the existence of any other victims.
In November 1992, a man named W.D. told the defendant that Father Cannon had sexually
molested a number of boys at the summer camp owned and operated by St. Monica's parish. W.D.
said that Rev. Frank Nelson knew what happened, and would be able to verify the allegations. In
fact, Father Cannon's file already contained a report from July 1964 which lent credibility to W.D.'s
claim. The 1964 report stated that Father Cannon had molested five teenage boys at that sum.mer
camp. And the author of that report endorsed the allegations; Father Joseph Curran wrote, We
believe entirely the statements of these boys." However, when the defendant presented the
allegations to Father Cannon, the defendant told Father Cannon that he had a modicum Of doubt as
to W.D.'s story. The defendant told the priest that he was thinking about double-checking on
W.D.'s accusations by reaching out to Rev. Nelson. In response, Father Cannon noted that he and
Rev. Nelson were "good friends" and had exchanged Christtnas gifts. After this meeting, the
defendant reached out to Rev. Nelson, who stated that there was never, to his knowledge, any sexual
misconduct perpetrated by Father Cannon.
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About ten years later, W.D. reached back out to the Archdiocese. In 2003, the Archdiocese
sent a private investigator to question Father Cannon. Initially, he denied the allegations. However,
this time, the interviewer did not provide Father Cannon with an "oue by expressing doubt in
WD.'s accusations. On that date, Father Cannon admitted that he had fondled three boys in their
sleep at St. Monica's sleep-away camp. Had the defendant pressed Father Cannon ten years earlier
instead of giving him an excuse, perhaps Father Cannon would have admitted to the truth of what
OcCurted

then.

In May 2002, a 29-year old man named S.M. visited the Office for Clergy and told the
defendant that he had been the victim of Father Thomas Smith's illicit conduct in 1986. S.M.
detailed how he had played the role ofJesus in a Passion Play directed by Father Smith; before every
practice and performance, Father Smith made S.M. strip completely naked. Father Smith then knelt.
in front of S.M. while pinning on the costume. "He,Smith, put the pins in his mouth and he would
poke hini with the pins?' For the entirety of this 20-minute process, Father Smith's face was six-toeight inches frorn S.M.'s groin. Addiiionally, S.M. told the defendant that Father Smith fondled his
brother on a camping trip.
That same day, the defendant met with Father Smith purportedly for the purpose of
confronting the priest with S.M.'s allegations, But the defendant did not ash Father Smith to explain
what- occurred before each practice and production of the Passion Play. Instead, the defendant
described a series of events, which dixectly contradicted the most inappropriate aspect of S.M.'s
account, and then asked Father Smith to confirm that that was what, in fact, had happened:"Lynn
said that it does not appear to be sexual abuse, but he needs to confirm this. Lynn asked,'You held
it behind him and he pulled it up. You did not kneel in front of him.' Smith responded, Wes."' In
addition, the defendant failed to ask Father Smith to confirm or deny the allegations that he had
fondled S.M.'s brother on a carnping trip. The defendant's meeting with Father Smith appeared
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geared more towards teaching him how to respond to S.M.'s accusations than to uncovering the
truth.
On September 23, 2004, after the defendant had left the Office for Clergy, Cardinal Rigali
launched a preliminary investigation into accusations made against Father Smith. On the basis of
the allegations that Father Smith had fondled a boy named D.D. in the mid-1970s as well as his
actions during the Passion Plays, Father Smith was "excluded from the sacred ministrr on March
21, 2005.
Perhaps the most egregious example of the defendant's pattern of conducting shoddy,
incomplete investigations was his consistent failure to interview individuals who had allegedly been
victimized, or to search for individuals who would have potentially possessed relevant information.
Father Joseph Okonski told the defendant that he found a "fantasy letter" written by Father Murtha
to a boy in his class named "D." The note propositioned the boy for oral sex, and stated,"If you
want me to suck your dick sometimes, you can write the word 'yes on a real small piece of paper
and stick it behind the border on the bulletin board that has the student of the week pictures on it."
When the defendant confronted Father Murtha about the letter, he stated that it was merely a
"fantasy" and that it had never been sent. The defendant never reached out to D. or to any other
students in the class to determine whether Father Murtha had behaved inappropriately in person.
After a stint at St. John Vianney, the defendant helped to reassign Father Murtha within the
Archdiocese.
In Februaiy 1994, the defendant decided that there had been "no conclusive evidence that
Father Gana or Father Trauger committed sexually abusive acts. In order to reach that conclusion
about both priests, the defendant had to have ignored significant evidence. With respect to Father
Gana, the defendant ignored seminarian R.K.'s detailed allegations about how he had been abused
over a seven-year period; he ignored Rector Daniel Murray's statement that he was "convinced it is a
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fact that [11..K.] was abused by Father Gane;and he ignored a statement made by R.K.'s therapist,
Dr. Christopher Dematatis, who said that he had been impressed by R.K.'s honesty. With respect to
Father Trauger, the defendant ignored reports made by three different parents about Father
Trauger's inappropriate behavior with their respective children as well as Father Degnan's complaint
about Father Trauger's interactions with "the young people of St. Joseph Parish. The defendant
completely neglected to interview the children who had allegedly suffered at Father Trauger's hands.
Despite the evidence to the contrary, the defendant in February 1994 still placed both priests on his
"Allegations of Sexual Misconduct with Minors with No Conclusive Evidence" list.
In April 2002, a former student at Cardinal O'Hara High School,J.B., informed the
defendant that he had been sexually abused by Father Giliberti on two occasions, and that Father
Giliberti had "lured others" as well. There was no indication that the defendant followed up to
identify who else might have suffered abuse at Father GilibertA hands. Instead, the defendant met
with Father Giliberti and asked whether he had "knowledge that would shed light on [J.B.'s]
credibility." Had the defendant even attempted to search for others with relevant information, he
might have uncovered additional victims. In fact, by April 2004, the Archdiocese learned that
Father Giliberti had victimized at least three other individuals. In October 2004, Father Giliberti
essentially acknowledged the validity of these accusations, as he officially resigned hirnself to a life of
prayer and penance.
By choosing to accept highly questionable denials of wrongdoing and not to take the simple
step ofinterviewing individuals who had allegedly suffered abuse, the defendant tamped down the
possibility that the Archdiocese would have been seen as harboring known sexually abusive priests.
In doing so, the defendant was furthering Cardinal Bevilacqua's principal objective of protecting the
Church from scandal.
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(1)(2)(b)(ib) Carefully select doctors aware ofthe priorities ofthe Archdiocese
After learning how the Archdiocese carefully selected doctors to evaluate priests charged
with having sexually abused minors, it could be said that the defendant maintained the pipeline to St.
John Vianney.' His decision to send priests to that facility was essenfially a reflexive response when
priests were accused of sexual misconduct. Of the 20 priests whose files were introduced as "other
acts" evidence at trial, the defendant sent half of them to St. John Vianney at some point during his
tenure as Secretary for Clergy. Once the defe.nclant ordered a priest to report to St. John Vianney,
he acted as though he had fulfilled his duty; when doctors reached back out to the Archdiocese with
suggestions for addidonal treatment, care or supervision, the defendant exhibited apathy towards
their demands and neglected to implement their suggestions.
The defendant's management of Father John Cannon is an instructive example. The
defendant scheduled Father Cannon's evaluation at St. John Vianney for February 1993, Father
Cannon was diagnosed as having a sexual disorder "not otherwise specified," and the St. John
Vianney staff recommended that he receive inpatient hospitalization, as "contact with children is not
considered wise at this time," However, Father Cannon never reported to St. John Vianney for the
inpatient hospitali2ation; and the defendant did nothing about it. On cross-examination, the
defendant agreed that he had been "at a loss to explain why a priest who admitted abusing — sexually
abusing minors didn't go for treatmene that St. John Vianney had recommended.
(I)(2)(h)(iv) Treat doctors'conclusions as having clearedpriests ofwrongdoing
Not only did the defendant follow in his predecessors' footsteps of carefully selecting the
doctors who treated sexually abusive priests, but he also selectively accepted the conclusions
proffered by doctors who treated priests under his control. In early 1992, Dr. Christopher
Dernatatis told the defendant that R.K's account of having been anally penetrated by Father Gana
was credible: Dr. Dematatis told the defendant that he had been impressed by R.K.'s honesty.
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However, the defendant chose not to accept the account proffered by R.K. and endorsed by Dr.
Dernatatis; instead, the defendant accepted Father Gana's denial and told R.K. that his options were
either to seek ex-cardination or laicization.
However, the defendanes behavior was markedly different when therapists concluded that
priests were not liable for allegations of sexual abuse; as long as the doctor absolved the patient
priest of responsibility, he accepted that conclusion wholesale. In February 1994, the defendant had
denoted Father Cudemo as a "diagnosed pedophile after having received repeated allegations of
horrific sexual abuse of young women,some of whom were actually related to him. However,
roughly two years later, Father Cuderno's therapist, Dr. Hugh Carberry, wrote to the defendant,
expressing his "professional opinion'' that Father Cudemo "is not a pedophile, nor has he ever been
one," and that he "is not a danger to anyone." In July 1996, the defendant wrote to Father Cudemo,
granting permission to retire as a priest in good standing, permitting him to "exercise [his] priestly
service with the faculties of the Archdiocese of Philadelphia." The defendant added,"This decision
has been reached based on the professional opinion provided by Doctor Carberry in his letter of
May 22, 1996." Not only did the defendant help to confer "good standine status to Father
Cudemo, he also encouraged the priest to take a more active role in the Archdiocese. "I suggested
to hirn that he go [to Orlando] in the winter months for test and help us out in the summer
months."
In a memorandum to Cardinal Bevilacqua in 2002, the defendant enumerated the
accusations made against Father Albert Kostelnick in 1987, 2001 and 2002. In addition to those
accusations, the defendant had received a report from Father Kostelnick's therapist, Dr. Ronald
Karney, stating that Father Kostelnick had admitted that he was attracted to "young girls," that he
"could see himself reaching up and touching [A.B.] and that he had inadvertently gone too far and
touched, much like a 'moth approaching the flame and getting caught in it,'" and that summertime
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was "one of the most difficult times for him" because children wore loose-fitting clothing. Despite
Father Kostelnicles admissions, Dr. K.arney :di/concluded that there were "no indications" of a
"sexual paraphilic disorder such as pedophilia or ephebophilia," which would merit further action.
Ultimately, the defendant turned a blind eye to every aspect of Dr. K.arney's report except
for the conclusion. In an e-mail to the Archdiocese's victim assistance coordinators in May 2003,
the defendant wrote,"Father K's case is one we are still not sure about," because Father Kostelnick
"denies any wrongdoing and he did take psychological evaluation and no sexual disorder was
indicated." Despite significant evidence indicating that a particular priest had sexually abused children in
the Archdiocese, and that the priest tnaintained an attraction to youth, the defendant repeatedly
latched onto flimsy conclusions that these individuals were not clinically diagnosed as "pedophiles."
The defendant's willingness to reach that result was further evidence of his tnotive to perpetuate the
practices and policies that were set forth by his predecessors.
(1)(2)(b)(v)Keepparishioners in the datk
The defendanes predecessors utilized a few different "tactics" to keep parishioners in the
dark about clergy sex abuse: they represented to the public that priests were on "sick leave or
"health leave," even though they were actually away being evaluated and diagnosed based on
allegations of illicit conduct; they appointed priests with a history of sexual abuse to new locations in
the Archdiocese without publishing news of their reassignment; and they txied to quiet parishioners
who inquired about particular priests. Though the defendant knew that other Dioceses were
publicly taking a stand against clergy sex abuse,u the defendant upheld the standards established by
his predecessors, mirroring each practice during his tenure as Secretary for Clergy.

"In the spiing of 1996, the defendant learned that the Otlando Diocese had tesponded to a highly publicized case of
(FN coned...)
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The defendant continued to cover for priests by misleading the public into thinldng that they
were leaving their respective parishes under ordinary circumstances. In 1991, Monsignor Molloy
and the defendant ordered Father Bolesta to receive counseling at St. Luke's Institute as opposed to
St. John Vianney, as many of Father Bolesta's parishioners worked at St. John Vianney. The
defendant assured Father Bolesta that, while he was at St. Lukes Institute, bis parish would be told
something "about his health and his desire to work on that and not being able to do that and still be
stationed at such a busy parish." When Father Robert Brennan resigned from the pastorate of St.
Mary's Parish, the congregation was asked to "please pray for poor Father Brennan because he was
suffering from Lyme disease and was sent to a retreat in the Poconos, or something like that, and
that he would — and, you know, so just please pray for him." Before Father Wisniewski was sent to
St. John Vianney, the defendant instructed him to tell parishioners that he was going on vacation.
When the defendant took over the management of Father Bolesta, he was told directly that
the Archdiocese needed to be more discreet when reassigning priests. A number of boys at Ss.
Philip &James were outraged when they learned that Father Bolesta had been reassigned within the
Archdiocese in July 1992. The Archdiocese responded by sending Rev. Thomas O'Brien, a Clinical
Psychologist, to defuse the situation and to assure the boys that"no cover-up was ever part of this
situation." After a day of dialogue with the boys, Rev. O'Brien wrote to the defendant and provided
_____al'word of caution in the future," that publishing Father Bolesta's reassignment in the Catholic-- —
Standard and Times was "the cause for this issue resurfacing!' Roughly six months latex, the
defendant responded to a letter from a parishioner who had expressed concern "for the protection
of children" in light of Father Bolesta's reassignment. The defendant stated that the matter was

clergy sex abuse by instituting a policy which prohibited minor children from staying in the rectory or in s prieses home.
Thus the defendant knew that it was possible to tell priests, parishioners and the public in general that the Archdiocese
of Philadelphia would not tolerate clergy sex abuse either.
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being handled "in a most responsible manner" by the Archdiocese, and that "several statements
which you made indicated that you were not in possession of the proper facts and information."
In sum, the "other acts" evidence presented at trial possessed substantial probative value, as
it illustrated the defendant's motive to follow in his predecessors footsteps and ultimately to satisfy
Cardinal Bevilacqua's primary goal of protecting the Church from scandal. Evidence that the
defendant learned how his predecessors pursued the Cardinal's priority, and that he mimicked their
efforts, was critical to the jury's understanding of the defendant's mem ma, and thus it outweighed
any potential for prejudice, Accordingly, this evidence waS properly admitted pursuant to Pa.R.E.
404(b).
(I)(3) Intent
The "other acts" evidence revealed one major difference between the defendant and his
predecessors. Instead of merely shielding the reputation of the Church as his predecessors had, the
defendant actually took to the offensive,(a) attacking individuals who brought negative attention to
the Church and its priests,(b) concealing damaging information about clergy sex abuse, and (c) lying
to change the way that the Church and its priests were perceived. The defendant's additional efforts
suggested that his purpose surpassed that which his predecessors sought to achieve; his proactive
tactics illustrated his intent to preserve the irnage of the Church as a beacon of morality, and of
priests as moral men committed to God's work, their actions to the coutwy notwithstanding. As
part of the defendant's effort to cast the Church and its priests in this light, he afforded sexually
abusive priests with opportunities to operate in the Archdiocese without supervision, thereby
jeopardizing the welfare of children.
(I)(3)(a) Attacking individuals who brought negative attention to the Cburch and its priests
As discussed in § (l)(2)(a)(i) supra, the defendant learned from his review of Father DePaoli's
file that Cardinal Bevilacqua considered the toot of the problem facing the Archdiocese to be the

168

dissemination of information about clergy sex abuse as opposed to the abuse itself. Once the
defendant ascended to be Secretary for Clergy, he allowed that concept to infiltrate, and ultimately to
control, his mindset.
The defendant repeateclly took swift and decisive action against whisdeblowers in defense of
sexually abusive priests, demonstrating his intent to silence individuals whose complaints risked
casting the Church or its priests in a negadve light. From 1986 until 1995, there was a steady flow of
troubling reports about Father DePaolls behavior. Father DePaoli had pled guilty to receiving child
pornography in federal court in 1986; he received pornography, which included depictions of
bestiality, in the rectory at St. _John the Baptist Church in 1992; and that same year he rnade
inappropriate comments about wanting to see an eighth-grade girl "naked from the waist up," By
the time that the defendant facilitated Father DePaoli's living arrangements at St. Gabriel's rectory in
1995, the issues seemed to have subsided. But less than a year later, Sister Joan Scary reached out to
the Archdiocese with information about suspicious packages arriving from Denmark for Father
DePaoli, The defendant agreed that the package contained "inappropriate content." However,
instead of stepping in to remove Father DePaoli after yet another instance of reoffencling, the
defendanes focus centered on Sister Scary. He endorsed Father James Gormley's decision to fire
Sister Scary. In fact, the defendant noted that there were individuals ready to advise Sister Scary of
ithe-civil implications-of-her actions," The defendant wrote,- ``If needed, Sister Christina-McCann is
ready to place Sister Joan Scatty [sic] under obedience to cease and desist. It is not the first time that
Community has had difficulties with Sister Joan Scarry [sic]."
The Archdiocese had been handling allegations concerning Father Sicoli's inappropriate
conduct dating back to 1977, There was a report about potential homosexual acts with three CYO
members in 1977; another report came to the Archdioceses attention in 1983 concerning six boys
with whorn Father Sicoli had grown close; and in 1993, after Father Sicoli had been appointed
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pastor of Out Lady of Hope Church, the defendant was informed that Father Sicoli had developed a
"be-all/end-all, all-consumine focus on a young teenage boy, D.P. Father Michael Hennelly
informed the defendant of the "universal concere about Father Sicoli's behavior with D.P. In light
of the new complaint, the defendant ordered Father Sicoli to report to St. John Vianney for an
evaluation. When Father Sicoli returned to Out Lady of Hope after the evaluation, Father Hennelly
reported that Father Sicoli's behavior had not changed "especially in his relating to one of the
teenagers employed at the rectory." Both Father Hennelly and youth minister Father Anthony
Bozeman threatened to leave the parish if Father Sicoli was not removed. In response, the
defendant wrote to Monsignor Molloy, recommending that Father Hennelly be transferred to
another parish "at the earliest convenience," because he was "Nile one who seems not to want to
try." The defendant chose to protect the priest who had been accused of having had inappropriate
relationships with as many as ten different minors instead of listening to Father Hennelly's and
Father Bozeman's pleas to protect their parish; the defendant reassigned Father Hennelly, and
Father Bozeman left the parish.
In the spring of 1996, the defendant transferred Father Donald Mills away from St.
Katherine of Siena Parish following complaints from Monsignor James McBride about Father
Mills's performance. Father Mills was teassigned to St. Andrew Church, where Father Michael
Picard was the pastor. Father Picard reached out to the defendant and voiced his "grave concems"
that the assignrnent would be detrimental to his parish;.Father Picard also told the defendant,"[W]e
needed to examine the process of transferring problem priests from one parish to another just
randomly, and I thought that something should be done to intervene." Around that time, the
defendant also received an anonymous letter ftom a parishioner of St. Andrew Chutch who echoed
Father Picard's concern about Father Mills, as the parishioner was aware that Father Mills had asked
a couple during pre-nuptial counseling if they had fantasized about bestiality.
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In response to Father Picard's concern about the practice of"transferring problem piiests,"
the defendant attacked Father Picard. The defendant suggested one of three courses of action to
Cardinal Bevilacqua:(1) to remove Father Picard from "the office of pastor,"(2) to transfer Father
Picard to "let everyone know that an action was taken," or (3) for Cardinal Bevilacqua to meet with
Father Picard and "explain that [Father Picard's] reasoning was distorted." Cardinal Bevilacqua met
with Father Picard and threatened to sttip him of his "pasta? title, but ultimately sent Father Picard
on a two-week retreat for "the harm he caused to the character of another priest." More than ten
years later, Father Picard finally received the honor of becoming a monsignor. At the ceremony, the
defendant "said something to [Father Picard], sort of a congratulatory remark." The defendant said,
Pveryone deserves to get out of the penalty box."
There is a thread common to the defenclanes responses as to Sister Scary, Father Hennelly,
Father Bozeman,and Father Picard. In each instance, the defendant attacked a person — or persons
— in order to prevent the dissemination of negative information before it reached the public. The
defendant's response to these individuals' break from the culture of silence is evidence that behavior
which raised even the slightest potential for scandal would not be tolerated.
Though the defendant took action against"whistleblowers" who raised concerns about
children's welfare, the defendant took a completely different tact when a "whistleblower" voiced a
complaint relevant to the Archdiocese's financial welfare. In April 1993, a panshioner named Lily
Giuffrida, whose husband Dominic had made a personal contribution of $25,000 to the Church for
"Catholic Life Renewal", complained that the travel agency that she owned and operated was
suffeiing. Ms. Giuffrida felt as though she was losing customers to a competing travel agency, Kitty
Ward Travel, for whom Father Michael McCarthy was a travel agent. She wrote,"I now fmd that I
am in competition with a priest travel agent.. . How can any travel agency compete with a priest
who uses parish funds to promote his side business?"
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Dating back to November 1986, there were three allegations of sexual misconduct that had
been lodged against Father McCarthy;in response to those issues, the defendanes only action had
been to transfer him from one parish to another. But within one month of receiving Ms. Giufftida's
complaint, the defendantpersona/ty followed up on a tip from one of Father McCarthy's colleagues
that he possessed pornographic videotapes. While Father McCarthy was away from the parish, the
defendant searched his closet and found homosexual pornography. Though the defendant would
later say that Father Okonski's invasion of Father Murtha's privacy — when he entered Father
Murtha's room to retrieve the "fantasy letter" that had been written to a seventh-grade boy, D. —
was "not condoned," the defendant took decisive investigative steps in this instance. In light of
what he then described as "concrete evidence of some kind of sexual problem," the defendant
recommended that Father McCarthy "be asked to resign the pastorate of Epiphany of Our Lotd
Parish." Less than six weeks after receiving Ms. Giufftida's letter, the defendant presented Father
McCarthy with a letter of resignation for him to sign.
Consistent with the priorities enumerated by Cardinal Bevilacqua, the defendant took swift
and decisive action against a priest when his actions were potentially detrimental to the financial
"good of the Church."w However,the evidence showed that when a "whisdeblower" identified an
issue concerning child victims of sexual assault, the defendant consistently deemed the person
voicing the complaint as the problem.
(I)(3)(b) Concealing damaging information about clergy sex abuse
When the defendant receivedpartiadariyincriminating information, instead of acknowledging
the danger of allowing such sexually abusive priests to remain at large, the defendant took even
more extreme measures to cover up the extreme behavior. The defendant maintained the
appearance of responsibility by removing priests frorn the situation in which abuse had allegedly

90 See discussion of priorities enumerated by Cardinal Bevilacqua,§ (1)(2), supra.
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occurred; but, ultimately, his actions were geared towards concealing damaging information and
towards permitting sexually abusive priests to continue operating in the Archdiocese without others
knowing that they had ever done wrong in the past.
Even after the staff of Our Lady of Hope left the parish, the defendant received troubling
report after report about Father Sicoli's behavior. Two other priests at Our Lady of Hope
complained about Father Sicoli's relationship with the teenager, D.P.; Father William Murphy
characterized the situation as an "urgent moral matter," and stated that restrictions were necessary to
avoid "possible harm" to D.P. Twenty days after Father Murphy's letter to the defendant, the
defendant appointed Father Sicoli as the pastor of St. Anthony of Padua Church, where he would be
the only resident priest. Though the defendant learned that Father Sicoli continued to have contact
with youth as part of a sex education program while at St. Anthony of Padua, he did nothing to
intervene. Instead, a few years later, when St. Anthony of Padua Church closed, the defendant
noted that Father Sicoli was "better offin a one-man parish." The defendant then facilitated Father
Sicoli's appointment to another solitary position, as the pastor of Holy Spirit Church. The
defendanes decision to send Father Sicoli to a parish where no one would be able to complain about
his conduct — and to technicallypmmote him in the process — supported the conclusion that the
defendant was willing to take extreme action to protect extreme behavior.
Likewise, in 1994, the defendant knew that Father Trauger had been accused of instigating
inappropriate relationships with at least four young boys. In response to Father Degnan's warning
about Father Trauger's troubling interactions with other children, the defendant transferred Father
Trauger away from St. Joseph Parish. Despite Father Degnan's belief that Father Trauger needed to
be in "a very structured place," the defendant sent Father Trauger to St. Michael the Archangel
Church, a parish with a grade school on the premises. And then, when the pastor of St. Michael the
Archangel left the parish, the defendant recommended that Father Trauger be given power of
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attorney over the parish until a new pastor had been appointed. The defendanes decision to empower
a priest with a propensity for inappropriate conduct, while on the premises of a parish with a grade
school, was another indication of the defendanes belief that the root of the issues facing the
Archdiocese was information about clergy sex abuse, not the abuse itself.
The defendant employed another "tactic" to prevent the spread of information concerning
clergy sex abuse. Whereas it was the practice of the defendanes predecessors to send priests to St.
John Vianney and to accept their findings, the defendant took an extreme step to ensure that
therapists produced diagnoses which were more likely to absolve priests of responsibility than to
cast them as sexual abusers. The defendant doctored referral forms, omitting critical, incriminating
details.
Before St. John Vianney conducted its evaluations, the staff requested that the party
referring a priest fill out a "referral form." In 1993, the defendant learned that St. John Vianney did
virtually no independent investigation into the factual basis of allegations of clergy sex abuse. In
their findings, the staff merely parroted whatever was written in the referral form as if it was the
product of a novel revelation. When composing a referral form for Father Sicoli, the defendant
wrote that Father Sicoli "seems to get along with peers; can be short at times." Ultimately, St,John
Vianney's report echoed the defendanes initial referral information: "Father Sicoli's interpersonal
relationships with peers are described as good. He apparently gets along with peers, although he can
be short and abrupt at times."
The defendant recognized that St. John Vianney's willingness to accept the contents of
referral forms as established fact provided an opportunity for him to potentially exert an even
greater degree of influence over the evaluations and diagnoses of the Archdiocese's priests.
Accordingly, the defendant systematically omitted incriminating details from referral forms to St.
John Vianney. In his referral form for Father Cannon, the defendant wrote:
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Father Cannon has been accused of seXual abuse of male minors. The abuse is alleged to
have taken place almost 30 years ago. Father Cannon has denied these allegations. These
allegations were brought to Father Cannon's attention in 1964. According to files, he
admitted to having improper literature concerning masturbation. There was never any
follow-up or reason for concern since.
The defendant completely failed to mention that Father Cannon had stated that he was,in
fact, present in boys cabins late at night with a supposed purpose of covering the boys with blankets
"when there would be a quick drop in the temperature."
Over tirne, the defendant became even bolder in his willingness to misrepresent allegations.
In April 2002, the defendant referred Father Schmeer to St. John Vianney. In his referral form, the
defendant wrote,"Allegations of sexual abuse of a rninor, 1967-68 while teacher at Roman Catholic
High School. No other allegation ever made." In the section of the form asking about Father
Schmeer's history of sexually abusive behavior, the defendant wrote,"None ever reported. When
questioned, an ex-priest friend said he never saw any such behavior." The defendant left out the
single most incriminating aspect of C.G.'s accusation: that he knew of 16 other boys who had
suffered similarly. Based on Father Schmeees denials, as well as on the weakness of the defendant's
referral form, St. John Vianney concluded that C.G.'s allegations could not be substantiated: 'Based
upon all availabk data, the results of the evaluation were not able to substantiate the allegation."
However,in 2004, two additional victhns spoke up about having been sexually abused by Father
Schmeer—Shortly-before Father Schmeer-agreed-to-live a life of supervised prayer and-penance,-the--defendant's successor, Monsignor Senior, commented,"From my own part, I did not know how we
could let Father Schmeer return to active ministry with such a preponderance of allegations,"
In December 2003, the defendant lilted out a referral form for Father Trauger. In response
to the prompt,"What specific behavior(s)/problem(s) have you observed that cause you concern,"
the defendant wrote,"No recent concerns," and "No allegations brought forth at this time."
However,less than a month earlier, Father Trauger had "admitted that in 1981 and 1982 he had
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abused three boys by fondling their genitals. One was while they were naked, and the other two
through clothing." Father Trauger had acknowledged that two of the boys were 13 years old, and
one was 14 years old at the time he abused them.
(I)(3)(c) Lying to change the way that the Church and its priests were perceived
Perhaps the strongest evidence of the defendant's intent to preserve the image of the
Church as a beacon of morality, and of priests as moral men committed to God's work, was his
willingness to lie about clergy sex abuse to (i) a prieses colleagues, (ii) victims, and even (iii) the
police.
(I)(3)(c)(i)Lying to a priest's colleagues
After the defendant facilitated Father Sicoli's transfer to Our Lady of Hope Church, three
members of Our Lady of Hope traveled to the Office for Clergy to express "universal[ concerH"
among "the entire parish staff about Father Sicoli. Father Anthony Bozeman told the defendant
that he was concerned about Father Sicoli's "extremely ode behavior with one of the children in
the parish. Though Father Sicoli had created a nearly catastrophic problem while at Immaculate
Conception, which spurred Sister Elaine Anthony to "implore and "bee Monsignor Statkus to
prevent Father Sicoli from associating with schools or students, the defendant told Father Bozeman
that Father Sicoli "had no other — no other problems before."
From 1988 until 1992, Father Robert Brennan had been accused of inappropriately_touching
numerous boys; the allegations included sitting boys on his lap,"extreme huggine kissing, rubbing
the boys' thighs, and forcing a studenes hands towards his genitals. During this period, the
defendant and Monsignor Molloy cautioned Father Brennan to "keep a low profile." In July 1992,
Father Brennan was evaluated at St. John Vianney; because of Father Brennan's "rigid defenses and
lack ofinsight," he was hospitali7ed until June 1993. In November 1993, Father Brennan's
counselor, Dr. Ronald Karney, expressed to the defendant "grave concere that Father Brennan did
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not have a "functional ministry supervisory team" in place. Around that time, Monsignor Molloy
composed a memorandum to the defendant, explaining that Father Brennan's next pastor would
have to be "completely informee about his history.
However, after the defendant recomtnended that Father Brennan be assigned to a parish
with a grade school, he ignored Dr. Karney's plea to implement a ministry supervision team, and
neglected to inform Pastor Scanlon of Resurrection of Our Lord Parish about Father Brennan's
sordid past. In June 1996, the defendant met with Monsignor Scanlon. During that meeting,
Monsignor Scanlon mentioned that Father Brennan isolated himself with young boys away from the
church, and that Father Brennan's interactions with one boy had been described as "seductive," In
response, the defendant lied direcdy to Monsignor Scanlon about the reason for Father Brennan's
hospitalization at St. John Vianney: he said that Father Brennan was treated at St. John Vianney
because of"boundary issues," which included touching an altar boy's hand while holding a book
during Mass, but "there was no sexual misconduct alleged." In reality, at least six boys had
complained about inappropriate touching, two of whom stated that there had been genital contact
or an attempt at genital contact. The defendanes lie was evidence of his intent to prevent
Monsignor Scanlon from viewing Father Brennan in a negative light. From a broader lens, the
defendant's lie was evidence of his intent to allow Father Brennan to operate in his parish as if there
had never been any indication that he was prone to committing acts of-sexual abuse.
In March 2004, the Archdiocesan Review Board concluded that the allegations against
Father Brennan were credible and that they constituted "inappropriate and unacceptable behavior."
The Review Board's findings were based only on information in Father Brennan's file at the time
that the defendant lied to Monsignor Scanlon. Thus, the details at the defendant's disposal were a
sufficient basis upon which Father Brennan's ministry could have been restricted. Instead of using

177

those facts to ensure that the children of the Archdiocese were safe frorn a potentially sexually
abusive priest, the defendant chose to pursue a course of action that priontized secrecy over safety.
(1)(3)(c)(h)Lying to victims
Whereas the defendant's lies to panshioners and to a prieses colleagues were designed to
portray o. particular priest in a positive light, victims of sexual abuse had fixed negative perceptions
of their abusers. Thus, even the defendant would not have been able to change how a victim looked
at a single sexually abusive piest. However, the defendanes lies could have influenced a victids
perception of the Church as a whole. The defendant's staternents to victims were evidence of his
desire to create the false impression that, despite the abuse the victun had suffered, the Church had
acted responsibly to protect its faithful.
In 1992, W.D. told the defendant about how he had been sexually abused by Father Cannon
at the sleep-away camp operated by St. Monica's Pansh. After W.D. detailed Father Cannon's
actions, the defendant assured W.D. that "the Archdiocese handles these cases" by immediately
removing priests from their parish, sending them for an evaluation, and that "they are never
assigned where children are involvee thereafter. Though the defendant portrayed the Church as
taking the moral high ground whenever there had been allegations of sexual abuse, the defendant
knew that was not the Archdiocese's practice. In fact, the defendant knew that in thatpadicular care,
it was not what had occurred; Father Cannon was accused of having sexually abused boys at that
same camp in 1)64. Despite a note in the file from Father Joseph Curran that he "believe[cl] entirely
the statements of these boys," the Archdiocese had not taken any action to limit Father Cannon's
mstry.
In July 1996, M.B. reached out to the Archdiocese, questioning why there had been a lack of
communication about his abuser, Father Gana. About three months earlier, Father Gana had fled
from inpatient treatment at the Southdown facility to Orlando, FL, where there were teports'about
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"young people from Slovakie staying in Father Gana's house with him. Roughly a month before
Father Gana had abruptly left Southdown, he had "admitted everythine to the Southdown staff,
and "described in explicit detair about how he molested multiple boys under the age of 14. Though
Southdown's director, Sister Donna Markham,had relayed all of that information to the defendant,
the defendant told M.B. that Father Gana "continues to deny the allegations," but that he would
undergo a psychological evaluation. As it would have made the Archdiocese appear quite
irresponsible to admit that they lost track of Father Gana and had not called the police after he
admitted to sexually abusing multiple minors, the defendant instead chose to lie to M.B.
(I)(3)(c)(in)I,ying to the police
Not only did the defendant consistently fail to alert the authorities that priests under his
control had committed crimes, but the defendant also affirmatively lied to police to make it appear
as though the Archdiocese had not participated in a cover-up.
In January 2001, Philadelphia Police Officer Denise Holmes called the defendant about
allegations that Father Cudemo had touched the genitals of a former student while she was in the
fifth, sixth and seventh grades. Officer Holmes asked the defendant whether he possessed "any
other allegations from St. Irenaeus at that time." Instead of informing Officer Holmes that Father
Cudemo had allegedly abused 11 different girls, that the defendant had categorized Father Cudemo
as a "pedophile in 1994, and that there had,in fact, been an allegation from another student at St.
Irenaeus, the defendant lied to Officer Holmes. He said,"None of which I was aware." The
defendant added,"The only other thing is he is under the care of a therapist. He has been since
1991, and that therapist assures us that he is not a danger to anyone."
By covering for priests with sordid pasts and making them appear as though they were
ordinary clergymen, the defendant fooled parishioners and priests colleagues into having a false
sense of security. The defendant intended to create the impression that sexually abusive priests had
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not done anything wrong; accordingly, he intended to deceive others into wrongly accepting these
priests as trustworthy. And when the defendant was faced with hard evidence that priests and the
Archdiocese had jeopardized the welfare of children, the defendant lied again to cover up their
complicity.
In sum,evidence illuminating the defendanes knowkdge, motive, and intent was critical fat
the jury's determination about the defendant's mens rea when he supervised Avery. The substantial
probative value of this uncharged evidence outweighed any potential for prejudice. For all of the
foregoing reasons, this necessary evidence was properly admitted pursuant to Pa.R.E. 404(b),
11. The trial court erred and abused its discretion in denying attempts to obtain a dismissal
of the charge of 18 Pa.C.S.§ 4304(a), endangering the welfare of a child ("EWOC"). The
evidence was insufficient to support the verdict.91
The defendant attempted to obtain a dismissal of the EWOC charge in two different ways.
Initially, the defendant filed a motion to quash the bills of information on the grounds that the
EWOC statute did not apply to him because he had "no connection whatsoevef to the children
whom he was being prosecuted for having endangered. Deft,'s Motion to Quash, 6/2/2011. Once
this motion was denied by the Honorable Lillian Ransom, the defendant filed an application for
extraordinary relief to the Supreme Court ofPennsylvania pursuant to 42 Pa.C.S. 5 726,42 Pa.C.S. §
502, King's Bench Matters, and Pa.R.A.P. 330. The defendant sought relief because "the pre-2007
EWOC statute [did] not cover Archdiocese managers who did not directly supervise children."
Deft.'s Motion for Extraordinary Relief/King's Bench Matter, 1/12/2012 (hereafter, "King's Bench
Motion"). Our Supreme Court denied the defendant's application for extraordinary relief on

In the defendant's 1925(b) Statement,issues 1, 12, 13,14 and 15 all concern the defendant's central contention that
the evidence presented at trial was insufficient to sustain a conviction for EWOC. The sufficiency of the evidence
satisfying each element of the EWOC statute is discussed in this section.

91
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February 17, 2012.92 The propriety ofJudge Ransom's denial of the defendanes motion to quash
was not before this Court, and is not relevant to the instant appeal.
At the close of the Commonwealth's case, the defendant sought to obtain a dismissal of the
charge of EWOC in the form of a motion for judgment of acquittal. A motion for judgment of
acquittal preserves the claim that the evidence presented at tiial was insufficient to sustain a
conviction. See Pa.R.Crim.P. 606(A)(1)(A defendant may challenge the sufficiency of the evidence
to sustain a conviction of one or more of the offenses charged in one or more of the following ways:
a motion for judgment of acquittal at the close of the Commonwealth's case-in-chief."); see also
Commonwealth v. Medley, 725 A.2d 1225, 1227 (Pa.Super. 1999)(emphasizing that a motion for
judgment of acquittal at any stage listed by Pa.R.Crim.P. 1124 — renumbered Pa.R.Crim.P. 606 —
preserves the sufficiency issue for appeal). Courts review the contention that a trial court erred
when denying a motion for judgment of acquittal by analyzing the sufficiency of the evidence
presented at trial. Commonwealth v. Andrulewicz, 911 A.2d 162, 165-66 (Pa.Super. 2006)(holding
that the court "did not err in denying Appellanes motion for judgment of acquittar because the
evidence,"viewed in the light most favorable to the Commonwealth as the verdict winner, was
sufficient to sustain Appellanes conviction").
In conducting a sufficiency of the evidence analysis, the reviewing court is "obliged to
determine_whether the evidence presented at_tiial and all reasonable inferences derived therefrom,
viewed in the light most favorable to the Commonwealth as verdict winner, are sufficient to satisfy
all elements of the offense beyond a reasonable doubt." Commonwealth v. Brown,987 A.2d 699,
705 (Pa. 2009).
In applying the above test, we may not weigh the evidence or substitute our judgment for
the fact-finder. In addition, we note that the facts and circumstances established by the
Commonwealth need not preclude every possibility of innocence. Any doubts regarding a
defendant's guilt may be resolved by the fact-fmder unless the evidence is so weak and
92

Commonwealth v, Lynn, No. 7 EM 2012, slip op.(Feb. 17, 2012).
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inconclusive that as a matter of law no probability of fact may be drawn from the combined
circumstances. The Commonwealth may sustain its burden of proving every element of the
crime beyond a reasonable doubt by means of wholly circumstantial evidence. Moreover, in
applying the above test, the entire record must be evaluated and all evidence actually
received must be considered. Finally, the trier of fact while passing upon the credibility of
witnesses and the weight of the evidence produced, is free to believe all, part or none of the
evidence.
Andrulewicz, 911 A.2d at 165, quoting Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa.Super.
2001)(internal citations omitted).
In delineating why the Commonwealth satisfied its burden to prove every element of the
crime beyond a reasonable doubt, this Court will discuss the scope of § 4304, and its applicability to
the defendant. As the course of conduct in which the defendant was alleged to have engaged
occurred from 1992-2004, the defendant was charged under the version of the EWOC statute
applicable at that time:
(A) OFFENSE DEFINED: A parent, guardian, or other person supervising the welfare of a
child under 18 years of age commits an offense if he knowingly endangers the welfare of
the child by violating a duty of care, protection or support.
(B) GRADING: An offense under this section constitutes a misdemeanor of the first
degree. However, where there is a course of conduct of endangering the welfare of a
child, the offense constitutes a felony of the third degree.
18 Pa.C.S. § 4304 (1996).
Courts are directed to give words in a statute their plain meaning, and to construe them
according to their common and accepted usage. Commonwealth v. Teeter, 961 A.2d 890, 896
(PaT.Super. 2008); see also 1 Pa.C.S. § 1921(b)(`When the words of a statute are clear and free from
all ambiguity, the letter of it is not to be disregarded under the pretext of pursuing its spirit."). A
court should be mindful that its interpretation should not conflict with the "obvious purpose and
intent of the statute." Teeter, 961 A.2d at 897, quoting Commonwealth v. Fisher, 400 A.2d 1284,
1287 (Pa. 1979).
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(ID(1) Element One — "Supervising the welfare of a chile
First, the Commonwealth had to prove that the defendant was a "parent, guardian, or other
person supervising the welfare of a child." 18 Pa.C.S. 4304(a)(1996). An individual who is neither

a parent nor a guardian may fall within the dictates of EWOC if he/she is a 1`.person supervising the
welfare of a child." 18 Pa.C.S. § 4304(1996). The defendant argued that he could not be convicted
of EWOC because he was not a "supervisor of a chile93; however, the statute does not re9uire that
an individual be a "supervisor of a chile to fall under EWOC's umbrella of criminal liability. The
difference between a "person supervising the welfare of a chile and a "supervisor of a chile is
syntactically small, but far from trivial. The first element of the statute is satisfied when a defendant
supervised the wepre of a child. In other words, the Commonwealth could have satisfied its burden
n In the defendanes King's Bench Motion and in his oral motion for judgment of acquittal, he argued that the
expansion of the EWOC statute in 2007 should have been considered persuasive evidence that the pre-2007 statute did
not subject him to criminal liability. In 2006, the Pennsylvania legislature amended the EWOC statute to read:
A parent, guardian, or other person supervising the welfare of a child under 18 years of age, or a person who
empllys er notmires slab a person, commits an offense if he knowingly endangers the welfare of a child by violating
a duty of care, protection Of support.
18 Pa.C.S. § 4304(a)(1)(2007)(emphasis added).
This change took effect January 27, 2007. Iil. The amendment was passed after a Philadelphia County Investigating
Grand jury issued a Report detailing the sexual abuse of minors in the Archdiocese of Philadelphia. In RE County
Investipting Qsand jury of September 17, 21293(2005)(hereafter "2005 Grand Jury Report"). The report concluded
that the EWOC statute was written in such a way that allowed church supervisors to escape criminal sanction.' Iil. at 12.
To remedy this perceived "weakness[]
"in the law, the Grand jury recommended amending the statute with language
very similar to what was adopted in the 2007 amendment.
at 77(recommending that the EWOC statute be expanded
to include "a person who employs or otherwise supervises a person who has direct contact with a child or children").
The defendant asserte—d that this recommendatkin was championed throughout Pennsylvania by legislators, media,and
even the Philadelphia District Attorneis Office. King's Bench Motion at 18-24. According to the defendant, the
Commonwealth's advocacy for a change in the law proved that the pre-amendment EWOC statute did not apply to him.
N.T. 5/17/2012 at 112-13: However,as discussed infra, viewing the evidence in the light most favorable to the verdict
winner, the Commonwealth established beyond a reasonable doubt that the defendant was a "person supervising the
welfare of a child,"

a

Furthermore, just because a prior District Attorney elected not to apply the law to certain actors within the Archdiocese
did not legally preclude a subsequent District Attorney from doing so. See Commonwealth v. Slick, 639 A.2d 482,486
(PaSuper. 1994)("The ultimate determination of whom to charge and what to charge, however, is reserved specifically
to the Commonwealth (via the District Attorney)."). Additionally, the fact that the legislature promulgated a statute
broader than its prior iteration does not mean that the earlier version did not apply to the defendant Les U.S. y,
Nguyen, 2012 U.S, Dist. LEXIS 75859, at *13(D. Minn. 2012)(finding that a conviction based on a violation of the
"pre-amendment" version of 18 U.S.C. § 2252(a) — distributing child pornography — was valid, so long as the defendant
was guilty of that offens e),
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to establish this element of the offense by showing that the defendant oversaw, managed, or had
authority over the wellbeing of children. See Random House Dictionary 2013 (defining "supervise"
as "to oversee (a process, work, workers, etc.) during execution of performance; superintend; have
the oversight and direction of.").
This reading of the EWOC statute is not only consistent with a literal interpretation of the
statute's language; it is also consistent with the longstanding and steadfast position that any statute
designed to protect children must be read broadly. Comtnonwealth v. Mack, 359 A.2d 770, 772(Pa.
1976). These statutes "are to be given meaning by reference to the . . . broad protective purposes
for which they are enacted." Id. Specifically, the EWOC statute "attempts to prohibit a broad range
of conduct in order to safeguard the welfare of child/en." Brown,721 A.2d at 1107. As a result of
the statute's protective purpose, our Supreme Court has explicitly instructed lower courts
interpreting this provision to do so according to "the common sense of the community," as well as
"the sense of decency, propriety and the morality which most people entertain."" Mack, 359 A.2d

In claim 3 of the defendanes 1925(6) Statement, he argues that this Court erred by instructing the jury to define the
term "a person supervising the welfare of a chile by using "the common sense of the community?' The defendant
contends that this Court omitted the "stated statutory definition of this term (a person other than a parent or guardian
who provides care, education, training, or control of a child)." This Coures instruction, in pertinent part, was as
follows:
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When determining whether the defendant is included under the term "supervising the welfare of a child," you
juror should make this determination keeping in mind the common sense of the community as well as the
statute's purpose, which is to prohibit a broad range of conduct in order to safeguard the welfare and security
of children.
N.T. 6/1/2012 at 78.
Prdiminarily, it would have been inappropriate to instruct the jury using what the defendant states is the "stated
statutory definition of this term," as that language — "a person other than a parent or guardian who provides care,
education, training, or control of a child" was incorporated in 18 Pa.C.S. § 4304 for the first time in 2007. On the
other hand,in 1988, the Superior Court provided direction as to how the version of§ 4304 applicable to the instant
matter should be interpreted. Commonwealth v. Brown,721 A.2d 1105, 1107 (Pa.Super. 1988). In Drown, the Superior
Court stated that the "meaning of the term 'other person supervising the welfare of a child"' must be considered "in
light of the common sense of the community." Id As this Coures instruction was an accurate statement of the law, it
was proper to apprise the jury of the guidance offered by the Superior Court in Brown. See Commonwealth v. Overby,
836 A.2d 20, 24(Pa. 2003)("It is axiomatic that a jury charge is to be read as a whole and that the trial court has broad
discretion in phrasing its instructions so long as the law is clearly, adequately and accurately presented to the jury.").
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at 772; Commonwealth v. Marlin, 305 A.2d 14, 18 (Pa.1973), quoting Commonwealth v. Randall, 133
A.2d 276, 280 (Pa. 1957).
Viewing the evidence in the light most favorable to the verdict winner, the Commonwealth
proved beyond a reasonable doubt that the defendant controlled sexually abusive priests, and that it
was his responsibility to protect the children of the Archdiocese of Philadelphia from future harm.
As the person who handled all issues concerning clergy sex abuse, the defendant oversaw where
priests who had been accused of sexual misconduct with minors worked, lived, and spent time. It
could be argued that every time a sexually abusive priest had access to a child, the child's welfare was
endangered. Conversely, it could be argued that every time the defendant facilitated the placement
of a sexually abusive priest in a position where he would be unable to have contact with a child, the
child was removed from danger. Accordingly, deriving all reasonable inferences from the evidence
which was presented at nial, viewed in the light most favorable to the Commonwealth, the evidence
was sufficient to establish that the defendant was a "person supervising the welfare of a child."
By the summer of 1992,the defendant became the "point mart" in the Archdiocese of
Philadelphia for allegations of sexual abuse of minors, ranging from molestation to anal rape. At
times he spent "100%" of his day handling allegations concerning child sex abuse at the hands of
priests. The defendant agreed that protecting children was the most important part of his job. Ile met
his responsibilities to work "foe the children of the Archdiocese_by_detertnining whether priests _
"should be removed from ministry and taken out of the — and children could be taken out of his
way." To hold that the Secretary fat Clergy — whose daily work involved receiving allegations of
clergy sex abuse and reacting to such allegations far the protection of church youth — was not
overseeing or managing the welfare of a child would run completely contrary to our Supreme
Coures directive to interpret this protective statute broadly. The defendanes initiative as the "point
man" for clergy sex abuse of minors qualified him as an overseer of the welfare of a child, and thus

185

he was properly considered a "person supervising the welfare of a chile according to the "common
sense of the community." Mack,359 A.2d at 772.
(II)(2) Element Two — "Duty of care, protection, or support"
In addition to the requirement that a person "supervis[e] the welfare of a child," § 4304(a)
also mandates that.a defendant have a "duty of case, protecdon, or suppore in order to be
criminally liable. In the face of a vagueness challenge in Mack, our Supreme Court endorsed the
Pennsylvania Joint State Government Commission's comments clarifying the meaning of a "duty of
care, protection, or support." Mack, 359 A.2d at 771.
This section consolidates and simplifies the various provisions concerning crimes
endangering the welfare of children. The offense involves the endangering of the physical or
moral welfare of a child by an act or omission in violation of a legal chOleven though such
legal duty does not itself catty a criminal sanction.
Id.
Having explained that a "duty of care, protection or suppore' constitutes a "legal duty,"
which may or may not carry a criminal sanction itself, the Mack Court held that individuals should
have "litde difficultr determining whether their intended act would subject them to ciiminal liability
under § 4304. Id. at 772. In other words, when a "duty" is imposed by law upon an individual,
he/she falls under the dictates of § 4304(a). For example,in Commonwealth v. Barnhart, the
Superior Court specified that the defendanes EWOC conviction was rooted in the duty imposed on
a parent to provide for a dependent child pursuant to 42 Pa.C.S. § 6302. 497 A.2d 616, 620-21
(Pa.Super. 1985). In Commonwealth v. Kellam, the Superior Court focused on tort law as imposing
a duty on a non-parent, who was in a "special relationship') with a child, to act for the child's
protection. 719 A.2d 792,796 (Pa.Super. 1998).
In Pennsylvania, the law imposes a duty on a supervisor to prevent a subordinate under his
control from intentionally harming foreseeable third parties. In 1968, our Supreme Court confirmed
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that the principles of Restate/vent, Torts, 317, addressing the duty of a master to control the conduct
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of a servant, were part of Pennsylvania law. Dempsey v. Walso Bureau. Inc., 246 A.2d 418 (Pa.
1968). In 2000, our Supreme Court reaffirmed that Restatement(Second) ofTorts 1 317 teflects
applicable tort law in Pennsylvania,imposing a duty to exercise "reasonable care in selecting,
supervising and controlling employees." R.A. ex rel. N.A. v. First Church of Christ, 748 A.2d 692,
697 (Pa. 20C10). Restatement(Second) ofTon's II 317 ptovides:
A master is under a duty to exercise reasonable care so to control his servant while acting
outside the scope of his employment as to prevent him ftom intentionally harming others or
from so conducting himself as to create an unreasonable tisk of bodily harm to them,if the
servant is upon the premises in possession of the master or upon which the servant is
privileged to enter only as his servant, or is using a chattel of the master, and the mastet
knows or has reason to know that he has the ability to control his servant, and knows or
should know of the necessity and opportunity for exercising such control.
RA. ex rel. N.A 748 A.2d at 697, quoting Restatement(Second) ofTorts 5377(1965).
In Hutchison v. Luddy, our Supreme Court clarified that the duty imposed pursuant to
Restatement(Second) ofTorts 5 317 — that is, the duty upon a "mastee to exercise reasonable care to
pnevent a "servant" from intentionally harming a foreseeable victim when the master knows of the
necessity to control the servant and is able to do so — extends to institutional employers as well as
individual supervisors. Hutchison v. Luddy,742 A.2d 1052, 1062 (Pa. 1999)("Hutchison
Bishop James J. Hogan and the Altoona-Johnstown Diocese had specific knowledge that Father
Francis Luddy had committed acts of pedophilia in the late 1960s. Id. at 1054, 1059. The Opinion
Aimouncing the Judgment of the Court(OAJC!)9_6_ concluded_that,_because Bishop Hogan and the

95 The litigation of Hutchison v Luddy was "mired in the appellate procese from 1994 until 2008. Hutchison v. Luddy.
946 A.2d 744, 746 (Pa.Super. 2008) CHutchison vr'), The Superior Court and the Supreme Court of Pennsylvania have
ruled on this case on six occasions. Ld. Our Supreme Coures 1999 plurality opinion referenced herein vacated a portion
of the Superior Coures order, which had held that St. Therese's Catholic Church,Bishop James J. Hogan and the
Diocese ofAltoona-Johnstown could not be held Liable as having violated a duty as set forth in Retaatement(Second)of
Tear 5 317. Hutchison 11, 742 A.2d at 1060. None of the four subsequent decisions — Hutchison ill,a, V,or LL —
addressed the central issue relevant to the instant matter: whether Bishop Hogan had a duty to take appropriate
precautions to prevent a sexually abusive priest from intentionally harming foreseeable third party victims. Hutchison
LI 946 A.2d at 747-48.

Madame Justice Newman authored the OAT C,and was joined by ChiefJustice Flaherty. While the language
referenced herein concerning Bishop Hogan's legal duty to prevent Father Luddy from intentionally harming foreseeable
(FN coned...)
96
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Diocese had supervisory authority over Father Luddy and knowledge of his "propensity for
pedophilic behavior," they both had a duty to prevent foreseeable third party victims from being
intentionally harmed by Father Luddy:
They knew that placing him in a position in which he would have contact with children
would afford Luddy ample oppOrtunity to commit further acts of abuse, which would likely
result in extreme harm to the children under his supervision. Knowing all of this, Bishop
Hogan and the Diocese had a duty to take appropnate precautions to prevent Luddy from
molesting any more children, e.g., by assigning him to a position in which he would not have
any contact with children, by ensuring that he sought treatment for his disorder, or by
terminating his employment altogether.
Id. at 1059.
In affirming the jury's finding that both Bishop Hogan and the Diocese were liable, the
OAJC found that both defendants violated their duty "to prevent the foreseeable harm" when they
"undertook a course of conduct that increased the nsk that Luddy would abuse Michael and other
children." Id.
As explained by Mack, an individual "supervising the welfare of a chile may be criminally
liable under EWOC if he/she "knowingly endangers" a child by violating a legal duty. Mack, 359
A.2d at 771. Hutchison II illustrates that a superior who exerts supervisory control over a
subordinate with a known history of sexually assaulting minors owes a duty to take action to prevent
that subordinate from intentionally harming foreseeable victims. Hutchison II, 742 A.2d at 1059.
Failing to "take appropriate precautions" with a sexually abusive priest constitutes a breach of that
duty. Id.

third party victims is only found in the OAJC,Justice Saylor's concurring opinion explicitly endorsed the jury's "finding
of liability against the Bishop and the Diocese undet Restatement(Second) ofTorts 317." Hutchison II, 742 A.2d at 1064
(Saylor, J., concurring). Justice Saylor clarified that he filed a concurring opinion because of a disagreement with the
majority's "characterizations of the defendant's conduct as recldess and abhorrent inasmuch as it will be for the Superior
Court,in the first instance, to assess the award of punitive damages based on the facts presented to the jury." I. As
Justice Saylor's concurrence was joined by Justice Zappala, there were four justices — a majority of the Court — in
support of the finding that Bishop Hogan had a legal duty under Restatement(Second) ofTorts 5 317, and that he breached
said duty.
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Bishop Hogan's duty was rooted in his knowledge of Father Luddy's sexual misconduct and
his ability to control Father Luddy's assignments. Similarly, the defendant in the instant matter
controlled multiple aspects of Avery's life within the Archdiocese of Philadelphia. Not only did the
defendant possess authority over Avety's work assignments, but he also controlled where Avery
lived. After R.F. described to the defendant in 1992 how Avery sexually assaulted him in the rectory
at St. Philip Neri and on a ski trip in Killington, Vemiont, the defendant ordered Avery's
psychological evaluation and subsequent inpatient hospitalization at St. John Vianney. When
Cardinal Bevilacqua suggested that the defendant find a chaplaincy for Avery, the defendant placed
Avery at Nazareth Hospital. Though the defendant could have recommended that Avery stay in the
living quarters at the hospital or at a location where children would not be available to him, the
defendant petitioned Cardinal Bevilacqua on Avery's behalf so that Avery could reside in a rectory.
The defendant helped to secure living arrangements for Avery at St.Jerome's Church, g parish with
a grade school.
Additionally, the defendant had specific knowledge of Avery's propensity to befriend,
"groom," initiate gratuitous physical contact in the form of wrestling, and sexually assault young
boys. R.F. detailed to the defendant how Avery fondled his penis on two occasions. The St,John
Vianney staff related to the defendant that Avery admitted that his assault of R.P."must have
_ happened." As early as February 18, 1994, the defendant had credited R.F.'s_accusations and_ _
concluded that Ave.ty was,in fact, a sexually abusive priest who was guilty of having sexually
assaulted a boy97: when the defendant undertook a project to identify "pliests in active ministry that
had previous complainte about sexual misconduct, he put Avery at the top of the list of priests
"Guilty of Sexual Misconduct with Minors." The combination of the defendanes specific
R.F. was a minor when Avery sexually assaulted him in the rectory of St. Philip Neri. The fact that R.F. was 18 at the
time of the last abuse does not detract £10111 the defendanes knowledge and awareness that Avery was utilizing his
position and his power to manipulate R.F. It was clearly not a consensual sex situation.

97
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knowledge of Avery's proclivity for sexually assaulting young males and the defendanes authority
over Avery's work and life was a strong footing upon which the jury could have found that the
defendant owed a "legal dutr to take action to prevent Avery from intentionally harming
foreseeable victims. The defendant owed a duty to all of the boys to whom Avery had unfettered
access through St.Jerome's Parish — including D.G.98

9° In

claim 4 of the defendant's 1925(b) Statement, he claimed that this Court "wrongfully interjected statements on the
employer's duty and fiduciary duty, neither of which is defined nor mentioned in the EWOC statute, and introducing
civil law principles into the jury's consideration of[the defendant's] criminal conduct." As discussed supra, the EWOC
statute applies to individuals upon whom the law imposes a duty. The existence of a legal duty — whether imposed by
criminal, civil, or family law — is part of the foundation of criminal liability under 5 4304. Furthermore, it is well settled
that criminal liability may arise out of the breach of a civil duty. See 18 Pa.C.S. 301(b)(2)(providing that a person can
be criminally liable for an offense based on "an omission unaccompanied by actioe when "a duty to perform the
omitted act is otherwise imposed by law"); see Commonwealth v. Pestinikas, 617 A.2d 1339, 1343-45 (Pa.Super. 1992)
(finding that the breach of a duty arising from a civil contractual relationship can result in criminal culpability in a
homicide trial).
This Court charged the jury, in pertinent part, as follows:
A person can have a duty of care, protection or support in the following ways: First, where a Ratite or
regulation imposes such a duty. And,second, where one stands in a certain status relationship to another,the
law may also impose a duty.
In terms of certain status situations, I will give you two examples. Under the law in Pennsylvania, an employer,
in this case the Archdiocese of Philadelphia, and its agents, had a duty to take reasonable care in supervising
and retaining employees in order to prevent its employee,in this case E.dward Avery and/or James Brennan,
from intentionally harming foreseeable third patties.
In the case of employees that the employer or its agents knows are dangerous, this duty may require the
employer to take certain steps concerning lthing, supervision and retention of those employees,and could
require its agents to warn third parties of potential harm and/or to keep the dangerous employee from having
access to foreseeable victims.
In order for such liability to arise, it must be shown that Edward Avery and/or Defendant Brennan had a
propensity to harm children, and that Defendant-Lynn, as an-agent-of the Archdioceserknew that their
continued employment or lack of supervision might create a situation where this propensity might harm a third
party.
Furthermore, the law in Pennsylvania recognizes as a separate duty that there is a duty owed to another where
one person has reposed a special confidence in another to the extent that the parties do not deal with each
other on equal terms, either because of an overmastering dominance on one side, or a weakness,dependence
or justifiable trust on the other. Such a duty rnay exist when the person has occupied towards another such a
position of advisor or counselor, so as to inspire confidence that he will act in good faith for the other's
interest. One in such a relationship with another is under a duty to act solely in the interest of that person and
must act for the benefit of the other.
N.T. 6/1/2012 at 78-80.
This Court adequately and accurately presented the applicable law from klutchison II to the jury, and thus its instruction
was proper. Overby, 836 A.2d at 24, supra. Accordingly, the defendant's clairn is without merit.
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In Hutchison II, our Supreme Court affirmed the jury's finding that Bishop Hogan's failure
to "take appropriate precautions" constituted a violation of the duty that he owed to foreseeable
victims of Father Luddy's abuse. Hutchison II, 742 A.2d at 1059. The OAJC provided suggestions
of ways in which Bishop Hogan and the Diocese could have discharged their respective duties:
assigning Father Luddy to a position where he would "not have any contact with children," ensuring
that he received treatment for his condition, and "terminating his employment altogether." Icl.
(emphasis added). But neither Bishop Hogan nor the Altoona-Johnstown Diocese took any of
those steps. The jury's ultimate conclusion that both defendants violated the duty owed to
foreseeable victims was supported by evidence that Bishop Hogan and the Diocese allowed Father
Luddy to have "unsupervised contact with children," and that they "concealed and ignoree Father
Luddy's pedophilic behavior. Id.
(II)(2)(a) Violating the Duty
In the instant case, the Commonwealth presented sufficient evidence to demonstrate that
the defendant similarly violated the duty he owed to foreseeable victims." Despite receiving

99 In

claim 9 of the defendanes 1925(b) Statement, he alleged that this Coutes instruction that unnamed minors were
potential victims for whom the defendant could be found liable for having endangered was erroneous because
"absolutely no statutory language or case law supports this position." During jury deliberations, the jury foreperson sent
out a note with three questions. After healing argument from both parties, this Court responded to the jury as follows:
So the new question says, Question No. 1:'Why are unnamed minors intertwined with [M.B.] for the charge of
EWOC'— in parentheses Brennan — "and not with p.G.]?" There is a difference in these two cases. And you
are all very astute to note that. And ies great that you're asking questions about it. And all r11 tell you — all I
am going to tell you is that ies for legal reasons that there is a difference. And as to p.G.), you may find both
— either one or both. But there's only one charge of endangering the welfare of a child. And as to [M.B.], it
has to be [M.B.] and other unnamed minors.
Second question: "If so, is the same true for [M.B.] and unnamed minors with respect to Monsignor Lynn?"
And the answer to that is also yes.
The last question: "Can An unnamed minor be an alleged or potential victimr And ies yes, because you could
find that those unnamed minors were in circumstances that threatened their physical or psychological welfare.
N.T. 6/5/2012 at 60-61.
(FN coned...)
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information from St. John Vianney that Avery had potential to "further act[ oue sexually, and that
he should be placed in a situation "excluding adolescents and with a population other than
vulnerable minorities," the defendant still recommended that Avery be permitted to live, and
function as a priest, in close proximity to grade-school children on the premises of St. Jeromes
Parish. And, as information came to the defendanes attention throughout the mid-1990s about
Avery's frequent absences from his assignment at Nazareth Hospital, and of his pattern of spending
more time engaging in unsupervised conduct as a disc jockey, the defendant failed to take any
preventative action. In fact, his only response was to tell Avery that he should "play things lowkey." The jury could have inferred from the defendanes own words that he enabled Avery to
operate without supervision, including when serving Mass with D.G.in the fall of 1998 at St.
Jerome's Parish. Within a matter of months,Avery lured D.G. into the St. Jerome's sacristy and
sexually assaulted him.
Additionally, the Commonwealth illustrated for the jury how the defendant actively
"concealed and ignored" Avery's sexual misconduct. First, when completing a referral form to St.
John Vianney in November of 1992, the defendant omitted a statement made by Avery which could
have been construed as an admission to sexually molesting a child: he failed to note that Avery
Shortly thereafter, this Court addressed the jury again concerning their first question:

- -

I do want to just say, if anybody was confused by the last thing I said where I said it was p.G.I- it could be
[D.G.1-and the-unnamed-minors-or-[D.G.] and not-the unnamed minors, okay. So — But p.G.] is-obviously
the crux of that part You couldn't just have the unnamed minors without there being an EWOC charge as to
that. Just wanted to be sure there was no confusion left on any language I might have used.
at 67-68.

This Coures instructions clarified that unnamed minors could be alleged or potential victims under the EWOC statute,
and that the jury could convict the defendant under EWOC if D.G. was knowingly endangered, or if D.G. and unnamed
minors were knowingly endangered. The scope of potential victims for which the defendant could have been found
liable is limited by two portions of the EWOC statute — that the defendant must be a "parent, guardian or other person
supervising the welfare of a child under 18 years of age," and that the defendant must have a "duty of care, protection or
support." As discussed sufira, the defendant supervised the welfare of children in the Archdiocese of Philadelphia, and
he had a duty to prevent Avery from intentionally harming foreseeable victirns. Given that the defendanes legal duty
extended to unknown and unnamed minors — "foreseeable victims" — it was proper for this Court to instruct the jurors
that the defendant could be liable for endangering those individuals in addition to D.G.
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stated that it "could be that he participated in sexual activity with R.F. while drunk. Also missing
from that referral form were R.F.'s details of having been fondled by Avery in the St. Philip Neri
rectory and on their ski trip to Vermont. In March of 1993, the defendant told a parishioner, who
had written to the Archdiocese about "unfavorable calls made concerning Avery, that there had
"never been anything but compliments heard in this office about Father Avery," In September of
1997, the defendant authored a letter of recommendation for Avery to gain entry to a program for a
graduate degree, describing him as "honest and trustworthy," and as "a man who is in touch with his
spiritual life." Based on multiple instances in which the defendant provided incomplete or false
information concerning Avery's sexual misconduct, as well as the defendanes abject failure to
supervise Avery, the jury could have properly found that he violated his duty to D.G. and other
foreseeable victims.m°
(11)(3) Element Three — "Knowingly endanger the welfare of a child"
The Commonwealth, having presented sufficient evidence that the defendant was a "person
supervising the welfare of a child," and that the defendant violated a "duty of care, protection or
support," also had to show that the defendant "knowingly endanger[ed] the welfare of a child." 18
Pa.C.S. 5 4304 (1996). As with all other elements of EWOC,the Commonwealth was permitted to
bear its burden to prove each elernent beyond a reasonable doubt by rneans of wholly circumstantial
_

__ evidence. Commonwealth v. Bryant, 57 A.3d 191, 197 (Pa.Super. 2012),

ng Commonwealth-v.--

Ion In claim 14 of the defendanes 1925(b) Statement, he asserts that this Court erred in refusing to dismiss the EWOC
charge, as the evidence proffered at trial was insufficient to support the requirement that the defendant "engaged in a
course of conduct that endangered the welfare of a child." The Commonwealth presented sufficient evidence that the
defendant engaged in a "course of conduce — a pattern of actions composed of more than one act over a period of
time, evidencing continuity — which endangered the welfare of D.G.: he petitioned Catdinal Bevilacqua to allow Avery to
live at St. Jerome's; he ignored St. John Vianney's direction to implement an aftercare team; and when he learned that
Avery was disc-jockeying parties in violation of orders not to, the defendant advised him to "keep a low-profile and to
be "more low-key than he has been recently." Each of the defendanes discreet actions provided Avery with greater
access to D.G. and other unnamed minors, and less reason to look over his shoulder. The defendant's "course of
conduce' was established by proof that he enabled Avery to be in close proximity to minors, that he permitted Avery to
operate therein without supervision, and that he encouraged Aveiy to do as he pleased, so long as he maintained a "low
profile."
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Harper, 403 A.2d 536, 538 (Pa. 1979). On appeal, the reviewing court "can look at the totality of the
circumstances to determine if Appellant's actions gave rise to a reasonable inference of the requisite
loots rea." Corntnonwealth v. Winger,957 A.2d 325, 329 (Pa.Super, 2008).
In order to establish that the defendant knowingblendangered the welfare of a child, the
Commonwealth had to prove that the defendant (a) was aware of his or her duty,(b) was aware
that the child was in circumstances that could threaten his/her physical or psychological welfare, and
(c) either failed to act or took action so larne or meager that his actions cannot reasonably be
expected to protect the child's welfare. Commonwealth v. Cardwell, 515 A.2d 311, 315(Pa.Super.
1986). "[T]he statute does not require the actual infliction of physical harm, Rather, it is the
awareness by the accused that his violation of his duty of care, protection and support is 'practically
certain to result in endangerment to [the child's] welfare, which is proscribed by the statute."I°2
Commonwealth v. Wallace, 817 A.2d 485, 492(Pa.Super. 2002).

1°1 The Cardwell case referred to 18 Pa.C.S. § 302(b) when analyzing the mem Ira requirement under EWOC — that the
defendant "knowingly
'
. endanger the welfare of a child. 18 Pa.C.S. § 302(b) provides that a. person acts "knowingly"
with respect to a material element of an offense when:(i) if the element involves the nature of his conduct or attendant
circumstances, he is aware that his conduct is of that nature or that such circumstances exist, and (it) if the element
involves a-result of his conduct, he is aware that it is practically certain that his conduct will cause auchti result.
Cazdwsll,515 A.2d at 313-14. In Cauhvell, the defendant,Julia Cardwell, was a mother upon whoni the law imposed a
duty to protect her daughter, Alicia Cardwell. a,at 314. In light of IVIrs. Cardwell% particular duty "of care and control,
subsistence and education necessary for the child's physical, mental and emotiOnal health and morals," which is a
different legal duty than that imposed upon the defendant in the instant matter, the Superior Court stated that the loos
ma requitement of 5 4304 required proof that "the accused is aware of his or her duty to protect the child; is aware that
the child is-in circumstances-that-threaten- the-child's-physical-or-psychological- welfare."--a-at-31-5T In the instant
matter, where the defendant's legal duty differs from that in the Carchyell case, the attendant circumstances also differ.
Accordingly, the first portion of the EWOC men.f rea requirement, which stems from awareness of attendant
circumstances,is slightly different than as articulated in Cardwell. In the instant case, the defendant owed a duty to
foreseeable victims of Averys intentional harm. Therefore, the Commonwealth had to demonstrate that the defendant
was aware of his duty to prevent foreseeable victims from being intentionally harmed by Avery.
1 E12 In claim 5 of the defendant's 1925(h) Statement, he alleges that this Court erred and abused its discretion
by
instructing the jury that it "did not need to find that the defendant was practically certain that the child would be sexually
abused as a result of his acts or omissions or that harm actually occurred: which removed or "improperly diminished"
the legal requirel-nent that to be convicted ofEWOC,a person lias to be practically certain that his conduct will cause a
particular result." This Coures instruction, in pertinent part, was:

Second, that the defendant endangered the welfare of a child knowingly. A person's conduct is knowing when
he is aware that it is practically certain that his conduct will cause a particular result. For the crirne of
(FN coned...)
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(II)43)(a) Awareness of the Duty
The Commonwealth ptesented evidence demonstrating the defendants awareness of his
duty to prevent foreseeable victims from being intentionally harmed by sexually abusive priests. Not
only was the defendant aware that it was his job to investigate allegations of abuse which had
occurred in the past, but, more ethically, he also understood that it was his responsibility to prevent
clergy sex abuse in the future.
The defendant understood that it was incumbent upon him to investigate allegations of
clergy sex abuse, He identified himself as Cardinal Bevilacqua's "representative in matters involving
sexual misconduct by the Clergy" in discussions with individuals who voiced concern about sexually
abusive priests active in the Archdiocese. The defendant's awareness of his duty to investigate
sexual abuse was futther demonstrated by his attempt to explain to the Grand Jury why he failed to
investigate Father Wiejata's sexual assault on a 13-year old girl. See Commonwealth v. Whiteman,

endangering the welfare of a child, that result is that the physical or psychological well-being of the child will be
at risk. You do not need to find that the defendant was practically certain that the child would be sexually
abused as a result of his act or omissions or that harm actually occurred.
N.T. 6/1/2012 at 76-77.
In Wallace, the Superior Court explicitly stated that the mow rea element ofEWOC required proof of the defendant's
awareness that his conduct was "'practically certain to result in endangerment to fthe child's] welfare." Wallac_e, 817
A.2d at 492. By specifying that the defendant must be aware that his conduct would certainly emeleager a child's welfare,
the Superior Court clarified that was all that the statute required — certainty that the child would be harmed in a
particular way,or the actual existence of hatm is unnecessary. In Winger, the Supetior Court reversed the trial court's
decision to dismiss the EWOC charge, as the Commonwealth had set forth ample evidence of the defendant's
"knowing" men: reer the defendant who was a person providing daycare services for a child, put the child in a safety car
seat in the back of her car and then drove with a blood alcohol content of.252%. Winger, 957 A.2d at 327. "[A]ppellee
knew she was drunk, Any distraction while driving could have resulted in the child's serious bodily injury or death. The
issue was not whether the child's welfare. was actually harmed, but whether Appellee exposed the child to the risk of
harm." Id. at 331. The Superior Court found that,"[u]nder the totality of the circumstances . . Appellee knowingly put
the child at risk."
The Winger Court hekl that the Commonwealth demonstrated the melts rea element ofEWOC by
showing the defendant's awareness that it was practically certain that her conduct put the child's welfare in jeopardy.
This Court instructed the jury that it needed to find that the defendant was aware that "it is practically certain that his
conduct will cause a particular result," and then defined "that resule' as "that the physical or psychological well-being of
the child will be at risk." Thus, this Court's instruction was proper.
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485 A.2d 459, 464 (Pa.Super. 1984)(discussing how "consciousness of guile is relevant to establish
the element of knowledge).
When testifying before the Grand Jury in 2002, the defendant was questioned about his
investigation of Father Wiejata and the alleged sexual abuse on the 13-year old girl. Though Father
Wiejata had admitted that the allegations were true, the defendant never sought to learn the girl's
identity. Instead, the defendant told the Grand Jury that he did not call the police because he
"wouldn't have had a person — I wouldn't have had a person telling me they were abused." This was
a preposterous position in light of Father Wiejata's admission.
At first, the defendant said that he was not able to follow through and leam the identity of
the victim because the victim's mother made the complaint anonymously. However, on each of the
defendant's memoranda about Father Wiejata's abuse, the name "Pat Smith" appeared on the
respective document. The defendant then claimed that he probably wrote, "Pat Smith" on the
document because he was making a note to himself about his cousin, Pat Smith. But after the
prosecutor showed the defendant another document bearing the same name,the defendant changed
his story, stating that the victim's mother had identified herself as "Pat Smith," but that she also told
him that it was a fake name.
During the time period that the abuse occurred, a woman named Patricia Smith, who had
three daughters, was a parishioner at Father Wiejata's parish. Based on the defendanes changing
story and his indefensible argument, the jury could have found that the defendant knew that he had
a duty to investigate sexually abusive priests in the Archdiocese, and that he sought to cover up his
failure to do so.
The defendanes understanding of his responsibility to take the next step and to actually
prevent sexually abusive priests from harming children was demonstrated by his own words: he
agreed that his purpose when investigating allegations of clergy sex abuse was to determine whether
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the priest "should be removed from ministry and taken out of the — and children could be taken out
of his way." He told the Grand Jury that his "ultimate objective when trying to get appropriate
tnedical treatment for Father Stanley Gana was "so he wouldn't hurt anybody else." When asked
whether preventing future harm was "a priority back in 1996," the defendant responded,``Yes."
The defendant conceded that there was no more irnportant aspect of his job as Secretary for Clergy
than protecting victims of sexual abuse. In response to a question about the significance of
"protecting kids," the defendant stated,"I was doing that every day." The fact that the defendant
acknowledged that his purpose when investigating allegations of sexual abuse was to take children
out of the way of a sexually abusive priest, to ensure that nobody else would be hurt, and to protect
kids "every day," illustrates that the defendant was aware of his responsibility — his duty — to prevent
foreseeable victims of clergy sex abuse from being harmed.
(II)(3)(b) Awareness that the child was in circumstances that could thteaten hisjher
physical or psychological welfare
The Commonwealth set forth sufficient evidence of the second mens rea requirement under
Cardwell — that the defendant was aware that Avery's presence at St. Jerome's Parish created
circumstances that threatened the physical or psychological welfare of D.G. and other unnatned
minors.
As discussed mpra in §5 (I)(1)(a)-(I)(1)(d), the Commonwealth illustrated that the defendant
learned that there were a handful of warning signs that a particular priest had a propensity to commit
acts of sexual misconduct. By 19)8, the defendant knew that Avery exhibited every single sign
prevalent among sexually abusive priests as set forth in 5§ (I)(1)(a)(i)-(vi):
The defendant knew that Avery exhibited behavior similar to those priests discussed in .5
(I)(1)(a)(i) — he "groomed" a victim. The defendant knew that Avery had forged a very close bond
with R.F. before taking advantage of him sexually on two separate occasions.
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The defendant knew that Avery exhibited behavior similar to those priests discussed in §
(1)(1)(a)(E) - he engaged in gratuitous physical contact with minors. The defendant knew that Avery
had invited a number of boys from his parish to his house in North Wildwood, NJ,and directed all
of the boys to sleep on beds arranged in the loft of his home. Avery then joined the boys in the loft
and wrestled with them. During these matches, Avery's hand "slipped to [R.F.'s1 crotch, at least on
two or three occasions."
The defendant knew that Avery exhibited behavior similar to those priests discussed in §
(ij1)(a)(iii)-.
- he created situations designed to isolate minors. The defendant was aware that Avery
had concocted reasons to spend time alone with children, away from those who might be suspicious
of his behavior. He had convinced R.F, to accompany him op a "ski trip" to Vermont. He had
asked R.F. to help him disc-jockey parties. And in the 1990s, the defendant knew that Avery
condnued to book disc-jockeying engagements where he had opportunities to interact with children.
The defendant knew that Avery exhibited behavior similar to those priests discussed in 5
(I)(1)(a)(iv)- he furnished alcohol to minors. The defendant knew that, at Avery's Shore home, he
had provided beer for all of the kids to consume. When disc-jockeying a patty at Smokey Joe's Café,
Avery had encouraged R.F. to drink until he made himself ill; later that night, Avery sexually
assaulted R..F.
The defendant knew that Avery exhibited behavior similar to those priests discussed in 5
(1)(1)(a)(v)- he had contentious relationships with peers. Father Michael Kerper had reached out to
the defendant a number of times to complain about Avery's behavior. Father Kerper had expressed
frustration about the defendant's self-focused decision to book disc-jockeying engagements on 25 of
31 Saturdays, and to ask his colleagues to rearrange their schedules to cover for him.
And the defendant also knew that Avery exhibited behavior similar to those priests discussed
§ (0(1)(a)(vi)- he ignored directions from authority figures. Despite having been told by the
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defendant in December 1994 that he "should not have been doing the work as a disc-jockey," Avery
continued to book disc-jockeying engagements at a tortid pace. The defendant learned in
September 1995 that Avery was "even solicit[ing] new engagements."
As the defendant was aware that Avery fit the mold of a sexually abusive priest in virtually
every way, it could be argued that the defendant was aware that Aveiy was,in fact, a sexually abusive
priest. Perhaps the strongest proof of the defendanes knowledge was Avery's admission to Dr.
Pellegrini at St. John Vianney that "the incident [with R.F.] must have happened." Dr. Pellegrini
relayed that information to the defendant and added his concern "about the existence of other
victims." The defendant accepted this as fact, and placed Avery atop his list of priests "Guilty of
Sexual Misconduct with Minors."
Therefore, the defendant was confronted with the picture of a likely repeat offender: not
only did Avery acknowledge that his sexual assault on R.F."must have happened," but his file, albeit
ambiguously, also indicated that there had been a previous incident in the 1970s before he had set
foot inside St. Philip Neri. Avery had been transferred from Immaculate Heart of Mary Church to
St. Philip Neri in order to "avoid another breakdown." As discussed in (l)(1)(b), vora, the
defendant knew that sexually abusive priests were often repeat offenders. And here, the defendant
possessed information which suggested that that was,in fact, the case with Avery.
In addition to Avery's previous transgressions, the defendant obtained more information
indicating that Avery was not just a potential re-offender, but that he was likely to sexually abuse
again if presented with the opportunity. Despite Dr. Pellegrini's recommendation in October 1993
that Avery's "ministry exclud[e] adolescents and with a population other than vulnerable minorities
with whom Father Ed tends to ovelidentify," Avery had unrestricted access to the grade school
children on the same grounds as his residence. The defendant knew that, as of Septernber 1995,
Avery spent virtually all of his free time disc-jockeying where he would have had opportunities to
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interact with children. At trial, the defendant acknowledged that disc-jockeying might have been a
tactic that Avery used to "at-tract young victims?' By the spring of 1998, Avery was "minitnix[ing]
his experience at Downingtown and the allegations against him." The defendant knew that Avery's
failure to accept responsibility for what he had done had concerned Dr. Pellegrini when Avery was
at St. John Vianney in 1993, and that such denial "necessitate[cr treatment "to prevent further
acting out."
Considering that the defendant was aware that serunlly suggestive contact between Father
Bolesta and R.G. was sufficient to "ruin" R.G.'s life, the defendant had to be aware that Avery's
propensity to act out sexually amounted to a risk to the psychological wellbeing of the altar boys and
other minors at St. Jerome's. Even if the defendant did not have any concrete information that
Avery had taken a step towards "groomine any of the boys, he knew that Avery had a window of
opportunity. A reasonable juror could have found that knowledge of Avery's opportunity
constituted knowledge of endangering the welfare of D.G. and other unnamed minors at St.
jerome's.'03
(Ii)(3)(c) Failure to act or has taken action so lame Qr meager that the defendanfs actions
cannot reasonably be_expeeted In protect the childs welfarg
The final component of proving that the defendant knowingly endangered the welfare of a
child was for the Commonwealth to establish that the defendant "either failed to act or [has} taken
--a-ction so larrie Or-Meager that his actions cannot reasonably be expected to protect the child's
welfare." Cardwell 515 A.2d at 315.

m In claim 16 of the defendanes 1925(b) Statement, he alleges that this Court erred and abused its discretion
"by
instructing the jury that it could find Appellant guilty of EWOC if it found that Edward Avery had endangered unknown
and unnamed persons where there was no specific evidence that any such persons were placed in danger by the conduct
of Edward Avery or Appellant." Evidence that Avery served Mass unsupervised among the altar boys of St.
Jerome's
Parish was sufficient to dernonstrate that, in addition to D.G.,"unknown and unnamed petsons" wete "knowingly
endangeteir by the defendant.
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Though the defendant knew as ofJanuary 1995 from his dealings with Father Shea that it
was "very unusual for a man to engage in such activity only with one child," and that a host of signs
indicated that Avery was on the precipice of re-offending as of the spring of 1998, the defendant did
not take any preventative tneasures. He did not insist that Avery cease and desist from engaging in
disc-jockeying events. He did not teprimand Avery for spurning his commitment to Nazareth
Hospital in favor of those disc-jockeying events. 1-k did not apprise Cardinal Bevilacqua that Avery
was blatantly disobeying him nor did he seek to have Aveiy charged with disobedience and
threatened with the prospect of being removed from his parish, as Father Picard was in June 1996.
Throughout Avery's tenure at St. Jerome's Parish, the defendant neglected his responsibility to
institute a ministry supervision team as recommended by St. John Vianney,'" The defendant chose
not to warn the akar boys at St.jerome's about the presence of a priest who was "guiltr of having
sexually assaulted an altar boy in the past.
In fact, the defendanes only action was effectively to promote Avery's independence frotn
supervision. After Avery had been assigned to St. Jerotne's, the defendant authored a letter of
recommendation for Avery to a program for a Doctorate of Ministry, in which he described Avery
as "honest and trustworthy." In the spring of 1998, he told Avery that "in the future he should play
things low-key," and that he needed to be "more low-key than he has been recently."
The defendanes-abject failure to prevent Avery from abusing an altar boy at St. Jerome's
Parish does not even rise to the level of"lame" or "meagee action. A reasonable juror could have
found that the defendant's only action was to encourage Avery to do whatever he wanted, so long as
he did not get caught. The defendanes non-action could not "reasonably be expected to have

124 By the tittle that the defendant met with Avery in the spring of 1998, the defendant had seen that sexually abusive
priests who received consistent counseling were capable of making progress. From late 1995 until the spring of 1997,
Father Thomas Shea received treatment from Dr. Ralph Kaufman, On April 28, 1997, Dr. Kaufman reported that
Father Shea was "doing quite well currently" and was continuing therapy on a hi-weekly basis. However, the defendant
made no effort to implement a system by which Avery would have received consistent treatment.
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protected the welfare" of the altar servers at St_ jeromes Parish during Averys tenure there, The
defendant certainly did not protect D.G.
The Commonwealth presented sufficient evidence as to each element of EWOC,and
accordingly this claim is without merit.
111. The trial court erred and abused its discretion in giving a jury charge on accomplice
liability, where the Commonwealth bad not provided sufficient evidence at trial to support
an EWOC conviction under accomplice liability, and, in particular, where evidence was
insufficient to meet the requirement that a person "must specifically have intended to help
bring about the crime by assisting another in its commission."
A person is guilty of an offense if it is committed by his own conduct or by the conduct of
an "accomplice," 18 Pa.C,S. 55 306(a),(b)(3). .A person is properly considered an "accomplice" if,
"with the intent of promoting or facilitating the commission of the offense," he "aids or agrees or
attempts to aid such other person in planning or committing it." 18 Pa.C.S. 5 306(c)(1)(ii). Mere
"guilt by associatioe is insufficient to establish guilt upon an accomplice theory. As the Superior
Court has stated, an accomplice is properly convicted only when he is "an active partner in the.
intent to commit[EWOC]" and has "done something to participate in the venture."
Commonwealth v. Vining, 744 A.2d 310, 321 (Pa,Super. 199))(reversing the EWOC conviction, via
accomplice liability, of a co-defendant who had neither "time [nor] opportunity to intervene" when
his live-in girlffiend burned a child that they were babysitting). The Vi_ning Court suggested, in dicta,
that an individual would be gaty as an accomplice to EWOC in the. event_that_he was "inactivrefin
the face of a known danger," as that "should certainly not be condoned, and it would not seem
fundamentally unfair to attach some, if not equal, cfiminal liability to such an omission." Id, at 322.
In order to establish that the defendant was guilty of EWOC as an "accomplice," the
Commonwealth needed to present sufficient evidence to prove (1) that the defendant intended to
promote or facilitate the commission of EWOC,and (2) that the defendant aided, agreed, or
attempted to aid Avery in committing the offense of EWOC. See 18 Pa.C.S. 5 306. The
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Commonwealth satisfied its burden to establish both prongs and, accordingly, this claim is without
merit.
(111)(1) The defendant intended to facilitate the commission ofEWOC
The Commonwealth demonstrated that the defendant intended to facilitate the commission
of EWOC by proving that the defendant's purpose as Secretary for Clergy was to shield the
Archdiocese from scandal, and to protect the idea of the Church as a moral institution and the idea
of its clergy as moral men. The jury had ample evidence before it that,in his efforts to craft and
project this image, as discussed in § (1)(3), siOnr, the defendant became aware of the "natural and
probable consequencee of his actlons: that concealing damaging information about sexually abusive
priests, and affording them with an opportunity to interact with unsuspecting children jeopardized
the children's physical and psychological welfare. As people are considered to intend the "natural
and probable consequences" of their actions,1°5 the Commonwealth set forth sufficient evidence to
prove that the defendant intended to facilitate Avery's endangerment of D.G.'s and other unnamed
minors physical and psychological welfare.
In 5§ (1)(2)-(3) supar, this Court enurnerated how the "other acts" evidence presented at trial
showed that, from a macro-perspective, the defendant was motivated to shield the Archdiocese
from scandal, and that he intended to make the Church and its priests appear as though they were
— - -loyal to-their faith-and-their-morals. The-Commonwealth satisfied-its burden to prove that-thedefendant intended to facilitate the commission of EWOC by showing (a) that the defendanes
overarching pursuits were applicable on a smaller scale in his management of Avery, and (b) that the
defendant was aware of the "natural and probable consequences" of his actions in this case.

15 "First, we knotv of no proposition more consistent with human experience than the conclusion that absent
circumstances to the contrary, a person intends the natural and probable consequences of his act." Commonwealth v.
Gease, 696 A.2d 130, 133 (Pa. 1997), ng Commonwealth v—O'Searo, 352 A.2d 30, 37 (Pa. 1976); =also Giles v,
California, 554 U.S. 353,386-87 (2008)(Breyeri., dissenting)(Perhaps the oldest rule of evidence — that a man is
presumed to intend the natural and probable consequences of his acts — is based on the common law's preference for
objectively measurable data over subjective statements of opinion and intent.").
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(III).(1)(a) The defendant intended to prevent scandal and to protect Avery
After information came to light about Aveiy's sexual abuse of R.F., the defendant met with
members of Avery's family. During that meeting, he attempted to assuage the concerns voiced by
Avery's sister, Rachael Schaeffer. The defendant explained that,"for the prieses own protection and
for the protection of the Church," Avery was sent for an evaluation to St. John Vianney. But even
beyond the decision to send Avery to St. John Vianney, virtually all of the defendanes actions in
managing Avery evidenced his intent to protect Averys reputation and shield the Church from
scandaL
The defendant attempted to defuse the possibility that a scandal would evolve by employing
some of the same measures that he had seen his predecessors used. For example, he conducted a
shoddy,incomplete investigation. Though R.F. had mentioned that Avery invited multiple boys
from St. Philip Neri Parish to his home in North Wildwood, NJ, furnished alcohol for everyone, and
wrestled with some of them at night, the defendant did not attetnpt to track down these individuals
who might have possessed relevant information about Avery's propensity to sexually assault minors.
When completing Avery's referral form, the defendant omitted a substantial amount of
incriminating information. The defendanes failure to detail that R.F. alleged that Avery had touched
him inappropriately while wrestling, and that Avery had sexually assaulted him in the rectory and in a
hotel room while on a ski trip_to Vermont, was evidence of his intent to influence St. John Vianneys
diagnosis. However, the defendanes misleading referral did not sweep R.F.'s allegations under the
Jai& in fact, Avery admitted to the St. John Vianney staff that his sexual assault on R.F."must have
happened." In the face of that admission, the defendant still recommended treating Aveiy as
though he had never been accused of wrongdoing: he suggested reassigning Avery, now an admitted
sexually abusive priest, as an associate pastor at Our Lady of Ransom, a parish with a grade school.
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After that was vetoed by Cardinal Bevilacqua, the defendant facilitated Avery's request to reside in a
parish — although he was placed in a chaplaincy at Nazareth Hospital.
Once the defendant secured living arrangements for Avery at St. Jerome's, the defendant
utilized another tactic that he learned from his predecessors: keeping parishioners in the dark. The
Commonwealth ptoffeted evidence that St. Jeromes parishioners were not told about Avery's
history; D.G. testified that he was completely unaware that the ptiest who pulled him aside and told
him "that he heard about my 'sessions with Father Englehardt and that outs were going to begin
woe had been deemed "guilty of sexual misconduct with minors" by the defendant. The
Commonwealth also showed that the defendant ttied to keep Avery's colleagues in the dark; with
the exception of Pastor Father joseph Graham, other priests who lived in the rectory at St.Jerome's
with Avery, such as Father Kerper, were under the imptession that Avery had been placed at St.
Jerome's aftet having had a "nervous breakdown')as a result of"excessive work."
Ultirnately, the defendant's efforts to prevent scandal by representing to others that Avery
was an ordinary priest who had merely been reassigned to live in St. Jerome's rectory and work at
Nazareth Hospital proved to be insufficient. The defendant received an influx of negative
information concerning Avery. In order to project the image of Avery as a trustworthy, moral
priest, the defendant took a mote proactive approach. The defendant attacked sources of negative
information;in response to Father Kerpets complaints that-Avery had-exhibited troubling behavior
by scheduling disc-jockeying engagements for 25 of 31 Saturdays, the defendant instructed Father
Kerper not to bring his concerns about Avery to the Office for Clergy. The defendant lied to a
parishioner who wrote about "unfavorable calls" that had been made concerning Avery; he said that
there had "never been anything but compliments heard in this office about Father Avery." The
defendant lied to R.F. when he inquired about the status of Avery's treatment; he told R.F. that
Avery had denied R.F.'s allegations. In reality, Avery had admitted, lilt could be" that he had
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groped R.F. while intoxicated. The defendant lied in a letter of recommendation to help Avery
obtain a doctorate of ministry; he described Avery as a ``very sincere, hard working priest." The
defendant wrote,"He is honest and trustworthy."
The defendant's proactive tactics designed to protect Avery did not stop there. He brushed
aside St. John Vianney's direction to maintain control over Avery after he was reassigned. Though
the defendant told Father Graham that Avery "was not to be around children," Father Graham was
never informed that St. John Vianney's second discharge directive was the implementation of an
"aftercare integration team" with "ministy supervision." In fact, Father Graham "did not have the
impression that he was a 'supervisor for [Avery] and there was no system of accountability
arranged." Accordingly, Father Graham took no action when Avery "help[ed] around the parish by
celebrating Mass once a week and help[ed] with children's confessions" as well. The defendant even
advised Avery that he would best be able to continue to do as he pleased at St.Jerome's as long as
he "play[ed] things low-key."
There was ample evidence for the jury to conclude that, by the beginning of 1999, the
defendant had successfully provided Avery with cover from those who were suspicious of his
behavior and with the know-how to continue to operate within the Archdiocese without
supervision. In doing so, the defendant had achieved a goal of his own: to make Avery appear to his
community as an ordinary priest, and to suppress the possibility that scandal would_arise,
(III)(1)(b) The defendant was aware of the "natural and probable consequences" of his
actions
The defendant knew that the "natural and probable consequences" of providing Avery with
the opportunity to appear to the St. Jerome's community as an ordinary clergyman — interested in
helping youth, trustworthy, and moral — and to interact with unsuspecting children of that parish
were to put those children in serious danger.
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The defendant knew that Avery was a sexually abusive priest; as early as 1994, based on
R.F.'s information as well as on Avery's admission to the therapists at St. John Vianney that his
assault on R.F. "must have happened," the defendant determined that Avery was "guilty of sexual
misconduct with minors." By January 1995, the defendant knew that it was ``very unusual for a man
to engage in such activity only with one child." In fact, as discussed in (II)(3)(b), supra, the
defendant had information indicating that Aveiy was potentially on the verge of reoffending: in the
spring of 1998, the defendant knew that Avery was minimizing the sexual abuse that he had
perpetrated on R.F.; and he knew that, according to Avery's therapist, Dr. Pellegrini, Avery's
minimization of his past behavior necessitated treatment to "prevent further acting out." Though in
1993 the defendant conceded that the "possibility of contact with childree was a reason for
concern sufficient to justify removing a sexually abusive priest — Father Wisniewski — from a
situation where such an oppoitunity could exist, the defendant did not call police, warn altar boys to
stay away, reprimand Aveiy for disc-jockeying, or even send Avery back to therapy. In fact, the
defendant was more than just "inactive in the face of a known danger."1°6 He actively promoted the
independence of a "known dangee by advising Avery to play things "low-key," thereby avoiding
suspicion and supervision.
(III)(2) The defendant aided, agreed, or attempted to aid Avery in committing the offense of
EWOC
The Commonwealth demonstrated that the defendant actually aided Avery in the
commission of EWOC. First the defendant provided Avery with the opportunity to interact with
children at St. Jerome's Parish, including altar boys; Avery celebrated Mass weekly and heard
chiklren's confessions at St. Jeromes. And then, piece-by-piece, the defendant created a layer of
protection from supervision for Avery. The defendant failed to tell Father Graham that St. John
Vianney had identified "ministry supervisioe as a necessary component of Aveiy's discharge. The
106 See discussion of Vining in § (III)(1), supra.
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defendant lied to individuals who could have expressed concern about Avery's behavior, effectively
silencing their voices. The defendant lied to a parishioner who had wiitten about "unfavorable"
calls concerning Avery; the defendant lied to R.F. when he asked about Avery's treatment the
defendant lied to the community in general, representing Aveiy as "honest and trustworthy in a
letter of recommendation. And,ultimately, the defendant advised Avery how he could perpetuate
this program of non-detection: he needed to play things "low-key." Cumulatively, these actions
demonstrate that the defendant attempted to aid Aveiy in the commission of EWOC,and that he
was successful.
Accordingly, the Commonwealth set forth sufficient evidence to establish that the defendant
was guilty ofEWOC as an accomplice.
IV. The trial court erred and abused its discretion by "unduly emphasizing accomplice
liability by first discussing accomplice liability separately, then interspersing it into the
coures EWOC charge, and following the EWOC charge, again instructing the jury that it
does not need to find that Appellant Lynn was a parent, guardian or a person supervising
the welfare of a child in order to find that he is liable as an accomplice."
For an appellant to be entitled to a new trial on the basis of a trial coures jury instruction,
the instruction "must have been fundamentally in error, or misled or confused the jury."
Commonwealth v. Wright, 961 A.2d 119, 145 (Pa. 2008).
The trial court has broad discretion in phrasing its instructions, and may choose its own
wording so long as the law is clearly, adequately, and accurately presented to the jury for its
consideration. We will not rigidly inspect a jury charge, finding reversible error for eveiy
technical inaccuracy, but rather evaluate whether the charge sufficiently and accurately
apprises a lay jury of the law it must consider in rending a decision.
Commonwealth v. Moury,992 A.2d 162, 178 (Pa.Super. 2010), citing Commonwealth v. Hannibal,
753 A.2d 1265, 1269(Pa. 2000).
In Moury, the Superior Court confronted the same claim of error: that the trial court
committed reversible error "by placing undue emphasis on accomplice liability?' as part of an
attempt to prod the jury to conclude that the defendant was guilty as an accomplice. Id. at 168. The
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Moury Court endorsed the trial court's stance that it "expressed no opinion as to the veracity or
weight to be accorded to any part of the evidence," and found that "[t}here was no suggestion that
the proffered theory of liability was a necessary or sufficient basis for a finding of guilt through
accomplice liability." Id, at 179. As long as the trial court "adequately and accurately presented the
law to the jury," it had not committed error.1°7 Id.
This Coures entire instruction on accomplice liability is provided herein. After instructing
the jury on conspiracy, this Court stated;
Now,as to the second way, that is, when the defendant is an accomplice of the person who
actually comnaits the crime at issue, and it is called accomplice liability. You may find that
Defendant Lynn was an accomplice of another in this case if the following two elements are
proven beyond a reasonable doubt: (a) that Defendant Lynn had the intent of promoting or
facilitating the commission of the offense of endangering the welfare of children,(b)
Defendant Lynn aided or helped, agreed to aid or help, or attempted to aid or help the other
person in committing it.
There a_re sorne differences between being an accomplice and being a conspirator. First of
all, conspiracy is a separate crime in and of itself. Additionally, as I just explained to you, •
before you could find that there was a conspiracy, you would have to unanimously find that
two or mote people agreed to act jointly. There is no separate crime of accomplice, and to
be an accomplice, a person can, but does not have to, agree to help someone. A person is an
accomplice if he, on his own, acts to help the other person commit a crime or to facilitate
the commission of the crime. It is important to understand that a person is not an
accomplice merely because he is present when a crime is committed or knows that a crime is
being committed.
To be an accomplice, Defendant Lynn must specifically have intended to help bring about
the crime by assisting another in its commission. A person who is an accomplice will not be
responsible for a crime if,-and only-ifT before-the other-person-commits the crime, theT--accused either stops his own efforts to promote or facilitate the commission of the crime,
and either wholly deprives his previous efforts of effectiveness in the commission of the
crime or gives timely warning to the law enforcement authorities, or otherwise makes a
proper effort to prevent the commission of the crime,
N.T. 6/1/2012 at 73-75.

I" The Maury Court found that the appellant had not objected to the court's accomplice liability instruction, and thus
waived his challenge to the iury charge. Nonetheless, the court still addressed the claim on its merits and found "even if
Appellant had properly preserved this issue, we would conclude it merits no relief." Moury,992 A.2d at 179. The
Maury Coures conchision that the trial court had not unduly emphas'ized accomplice liability carries precedential value.
Ste Commonwealth v, Reed,971 A.2d 1216, 1220(Pa. 2009)(1W]here a decision rests on two or more grounds equally
valid, none may be relegated to the inferior status of obiier dicium."),

209

This Court also discussed how accomplice liability fit within the EWOC paradigm:
To find either defendant guilty of[EWOC], you must find that each of the following four
elements has been proven beyond reasonable doubt: First, that the defendant, whether as a
piincipal, that is, that he did it himself, as an accomplice, or as a co-conspirator, engaged in a
course of conduct that endangered the welfare of the child by violating a duty of care ot
protection. . . Third, that the defendant was at the time a parent, guardian or person
supervising the welfare of the child under the age of 18 or was an accomplice to or a coconspirator with a parent, guardian or person supervising the welfare of the child.
Id. at 76-77.
The following applies to Defendant Lynn only regarding the charge of endangering the
welfare of a child. I explained already that if a defendant does not actually commit the crime
at issue but is either an accomplice of the person who does commit the crime or a coconspirator of the person who does commit the crime, the defendant can be held liable for
the conduct of the other person or persons.
As I told you a few minutes ago,[whether] Defendant Lynn was an accomplice or coconspirator of Edward Avery and whether he was an accomplice ofJames Brennan will be
one of the things that you will have to decide. These issues concerning, again, conspiratorial
liability and accomplice liability are very, very complex. You do not need to find that
Defendant Lynn was a patent, guardian or person supervising the welfare of a child in order
to find that he is liable as an accomplice or as a coconspirator for the conduct of a parent,
guardian or person supervising the welfare of a child.m8
Id. at 80-81.
As in Moury, this Court expressed no opinion as to how the jury should have interpreted the
evidence, and offered no suggestion as to whether the Commonwealth's theory of the evidence was
a sufficient basis for finding guilt through accomplice liability. This Court adequately and accurately
presented the law in its own words, and thus the defendanes claim is without merit.

los The defendant claimed that this Court erred by instructing the jury that it need not find that the defendant was a
parent, guardian or a person supervising the welfare of a child to find him liable as an accomplice. The term
"accomplice is defined by statute at 18 Pa.C.S. § 306(c). As discussed in § III, supra, the elements of § 306(c) required
proof that the defendant had the intent to promote or facilitate the commission of the offense, and he either solicited
another person to commit it, or he aided, agreed, or attempted to aid another person in planning or committing it.
There was no requirement that the jury find that the defendant was a parent, guardian or other person supervising the
welfare of a child in order to meet the elements of § 306(c).
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V. The trial court erred and abused its discretion and denied Appellant Lynn his right to
confrontation guaranteed by the Sixth Amendment of the Constitution of the United States
and the Pennsylvania Constitution by compelling the defendant to forego the crossexamination of D.G., a key witness against him, or risk the introduction of former codefendant Edward Avery's guilty plea,'" which would be unduly prejudicial to his case.
The defendant argues that this Court violated his right to confrontation, guaranteed by the
Sixth Amendment of the United States Constitution and by Article I, Section 9 of the Pennsylvania
Constitution by effectively compelling him to forego cross-examination of D.G. The defendant
alleges that this Court forced him to give up cross-examining D.G. because of the possibility that
Avery's guilty plea would be introduced in rebuttaL This claim is without rnerit.
The record reveals that this Court did not compel the defendant to forego cross-examining
D.G., and,instead, directed defense counsel to zealously represent his client. At no point did this
Court prevent the defendant from cross-examining D.G.:
THE COURT: Well although I'm sure that you'd rather know exactly where you stood, Mr.
Bergstrom, at this time I'rn not going to rule that the guilty plea is inadmissible, and I'm not
going to rule that it's admissible. I'm going to see what sort of cross-exarnination. And Pm
holding off because, as I said, in the context of the cross examination you've done of other
victims. And so it may become completely unnecessary to have that introduced or to even
come into play. And so it's very possible that, depending on your cross-examination, that I
may allow the plea. It may be very limited solely to the molestation and not as to the
conspiracy. That would be if I do allow it in. And it may very well be that I order the
Commonwealth to have defendant or convicted felon now Avery be brought in to be crossexamined so that there's no cross-examination issue. So I don't know which way rll go. Ies
just going to depend.
MR.BERGSTROM: How will I know? Will like a light go on or something?
THE COURT:I want you to represent your client zealously
MR.BERGSTROM: If I'm getting too close, look out (indicating noise).
THE COURT:I want you to represent your client zealously, as you've done, and, you know
MR.BERGSTROM: Okay.
THE COURT: That's all I can say. And it may very well be that, in light of all that, that I tell
the Commonwealth that if they want to bring that into evidence, that then they'll have to
actually bring Avery in and present his — he might be asked two questions, you know. Did
you enter a guilty plea to molesting PD.G.]? Yes or no.
1°9 In the defendanes 1925(b) Statement, he states that this Court compelled him to forego the cross-examination of
D.G."or risk the introduction of former co-defendant Edward Avery's guilty plea and the testimony of all of Avery's
former victims." The record reflects that this Court never stated that it would permit the Commonwealth to introduce
the testimony of all of Avery former victims if the defendant cross-examined D.G.
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MR.BERGSTROM: Okay. But is it clear that you're not going to let them bring that in in
the norrnal course of things? I mean, my understanding of —
THE COURT: It would be — first of all, no. It would certainly — they're not bringing it all in
direct [sic] because ies obviously going to depend on what happens and how,if at all, you
end up assailing his credibility regarding that.
MR BERGSTROM: Right. Okay. Okay.
N.T. 4/24/12 at 217-20.
The fact that cross-examining D.G. in a fashion that insinuated that D.G. had fabricated his
sexual assault by Avery might have "opened the dooe to evidence that Avery had admitted to
sexually abusing D.G. does not convert counsel's strategic decision into something that was
compelled by this Court. The defendant's lawyers chose not to cross-examine D.G., and therefore
this Court never had to rule on this issue. A tactical decision by a defendant to forego crossexamination does not create a Confrontation Clause violation. U.S. v. Acosta, 475 F.3d 677,682(5th
Cir. 2007).110

n° It would-have been-inappropriste for- this Court to render a purely-idvisory opinion based upon speculation about the
content of the defendanes cross-examination of D.G. ae..e Commonwealth v. Neitzei, 678 A.2d 369,375(Pa.Super.
1996). However, it should be noted that it was well within this Coures discretion to have informed the jury, at the start
of the trial, that Avery had pled guilty. See, e.g., Commonwealth v. Scarfo, 611 A.2d 242, 263 (Pa.Super. 1992)(noting
that a jury may be made aware of a co-defendanes guilty plea provided the Court issues a cautionaiy instruction);
Commonwealth v. Geho, 302 A.2d 463, 465-66 (Pa.Super. 1973)(holding that a court can overcome the danger of a jury
finding "guilt by associatioe where a co-defendant has pled guilty by instructing them not to use their knowledge of the
co-defendanes guilty plea as substantive evidence of guilt against the remaining defendant). This Court decided not to
advise the jury of Avery's plea because, at that juncture, it was information not pertinent to any issue in the trial.
However, had the defendant assailed the veracity of D.G.'s claims, the fact of Avery's plea and/or testimony would have
been highly relevant. On the other hand, if the attack on D.G.'s credibility never materialized, admitting Avery's guilty
plea and testimony could have inflamed the jury and unfairly prejudiced the defendant. Therefore, this Court prevented
Avery from testifying unless and until the defendant opened the door. Once open, the Commonwealth could have
called Avery to testify, which would have subjected him to cross-examination by the defendant — thus obviating any
.fears of a Confrontation Clause violation.
Crawford v. Washington,541 U.S. 36 (2004)(noting that testimonial
statements are admissible provided that they are tested in the "crucible of cross-examination").
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VI. The trial court erred and abused its discretion by providing erroneous, unclear and
prejudicial instructions to the jurors during deliberations. On June 11, 2012, merely
answering complicated questions "yes" or "no" and providing no explanatory context for
answers the trial court supplied to juror questions — such as whether the endangering
behavior regarding the welfare of children had to be considered criminal behavior — when
additional context was necessary to provide the full picture of the law for the jurors.
During jury deliberations on June 11, 2012, the jury sent three questions to this Court. Only
two of those questions are relevant to the instant matter. After consuldng with all parties about the
questions and the proper responses,'" this Court instructed the jury as follows:
So I received from you the questions that you sent out. And they are, number one,"Does
the endangering behavior regarding the welfare of children have to be-considered criminal
behavior?" It does not have to be, but it could be is the answer. Nurnber two,'Would the
defendant have to know that the behavior was a crime?" The answer is no, one does not
have to know his conduct is a crime.
N.T. 6/11/2012 at 27.
A court need only respond to the "precise question posed by the jury and, absent an
erroneous response, need not elaborate beyond the jurys question." Commonwealth v. Hobson,
398 A.2d 1364, 1367 (Pa. 1979). The jury's first question was capable of being answered precisely.
In some instances, the "endangering behavioe would properly be considered criminal. See Vining,
744 A.2d at 316 (affirming the EWOC conviction of a defendant who burned and beat a child).
However,in other instances, the "endangering behavioe would not be considered criminal. See
Commonwealth v. Miller, 627 A.2d 741, 749 (Pa.Super. 1993)(affirming an EWOC conviction
based on a parenes failure to provide nourishment for her children, an act which would not
separately constitute "criminar behavior). Therefore, this Coures answer that the endangering

m The defendant formally objected to this Coures proposed answer to the first question. N.T. 6/11/2012 at 16.
Though the defendanes attorneys did not lodge a formal objection in response to the Commonwealth's suggested
answer to the second question, his attorneys argued that the "only way to fairly answee the question was by reminding
the jury that "the person must know that their conduct endangered a child." 1.1 at 26. "A defendant must object to a
jury charge at trial, lest his challenge to the charge be precluded on appeal." Commonwealth v. Miskovitch, 2013 Pa.
Super. LEXIS 88, at * 30 (Pa.Super. Mar. 1, 2013). However,in the interest of fairness, this Court is responding to the
substance of the defendanes argument.
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behavior "does not have to be, but it could be criminal was an accurate statement of the law and a
proper way to answer the jury's question.
The juty's second question was similarly capable of precise treatment. Courts of out
Commonwealth abide by the longstanding maxim that one need not know that his conduct is
criminal to be convicted of a crime. See 18 Pa.C.S. § 304 (providing for the defense of mistake of
fact, but not for mistake of law); see also Commonwealth v, McBryde, 909 A.2d 835, 838 (Pa.Super.
2006), citing In Re Kearney,7 A.2d 159 (Pa.Super. 1939)(describing the principle,"ignorance of the
law is no excuse as a "well-known legal maxim"). Though the Commonwealth was required to
prove that the defendant "endangered the welfare of the child knowingly," as this Court instructed, 12
there was no need to demonstrate that the defendant knew he was committing a crime. Thus, this
Court's response, which was tailored to the question asked, was a correct statement of the law.
Accordingly, the instant claim is without merit.
VII. The trial court erred and abused its discretion by providing erroneous, unclear and
prejudicial instructions to the jurors during deliberations. On June 20, 2012, giving an
unlawfully coercive instruction to a deadlocked jury that they must reach a verdict because
it would be too costly to retry this case, thereby straying from the Spencer charge.
The defendant next argues that this Court gave an "unlawfully coercive instruction to the
jury when they advised this Court that they were deadlocked. As this Coutes instruction was drawn
directly from approved case law, the instant claim is without merit.
"Mt is well established that a verdict brought about by judicial coercion is a legal nullity."
Commonwealth v. Montgomery,687 A.2d 1131, 1136 (Pa.Super. 1996), quoting Commonwealth v.
Chester, 587 A.2d 1367, 1380 (Pa.Super. 1991). In order to assess the propriety of the trial coures
instructions, reviewing courts look at the record as a whole to "determine if any improper judicial
wrangling occurred." Montgomery,687 A.2d at 1136. Jury charges — including supplemental jury
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N.T. 6/1/2012 at 76.
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charges such as a "Spencee charge — ate reviewed fot an abuse of disctetion. Commonwealth v.
Greer, 951 A.2d 346, 354-59 (Pa. 2008).
The propet duration for jury deliberations is a decision that temains "within the sound
discretion of the trial court, whose decision will not be distutbed unless there is a showing that the
court abused its discretion or that the jury's verdict was the product of coercion or fafigue."
quoting Commonwealth v. Moore,937 A.2d 1062, 1077 (Pa. 2007). "An abuse of discretion may not
be found merely because an appellate court might have reached a different conclusion, but requires a
result of manifest unreasonableness, or pattality, prejudice, bias, or ill-will, or such lack of support
so as to be clearly erroneous. Greer, 951 A.2d at 354-55, qmoting Commonwealth v. Denglet, 890
A.2d 372, 379 (Pa. 2005).
After receiving a note from the jury on the twelfth day ofjury deliberations indicating that
they could not reach a verdict, this Coutt charged the jury pursuant to the direction provided by our
Supreme Court in Cotnmonwealth v. Spencer and its progeny. 275 A.2d 299 (Pa. 1971)(approving
the American Bar Association's ("ABA") Standard Instmction 15-5.4). Specifically, this Court
compiled its charge from the standard )ury instructions promulgated by the ABA and approved of in
Spencer, as well as from that which was endorsed by the Superior Court in Montgomery and the
cases which followed. Spencet, 275 A.2d at 305 n.7; Montgomery,687 A.2d at 1136.
In Spencet,our Supreme Court encouraged the use of ABA-Standard Jury Instruction-155.4:
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Before the jury retires for deliberation, the court may give an instruction which informs the
jury: (i) that in order to return a verdict, each juror must agree thereto; (ii) that jurors have a
duty to consult with one another and to deliberate with a view to reaching an agreement, if it
can be done without violence to individual judgment;(iii) that each juror must decide the
case for himself, but only after impartial consideration of the evidence with his fellow jurors;
(iv) that in the course of deliberations, a juror should not hesitate to reexamine his own
views and change his opinion if convinced it is erroneous; and (v) that no juror should
surrender his honest conviction as to the weight or effect of the evidence solely because of
the opinion of his fellow jurors, or for the mere purpose of returning a verdict.
Spencer, 275 A.2d at 305 n.7.
In addition to the five points of emphasis contained within a standard Spencer charge, the
courts of our Commonwealth have approved of supplemental instructions which encourage the jury
to continue deliberating because of the possibility that the case might have to be tried again and
another jury would be asked to reach a verdict. See e.g., Commonwealth v. P.L.S., 894 A.2d 120,
124 (Pa.Super. 2006); Montgomery, 687 A.2d at 1136; Commonwealth v. Bazabe, 590 A.2d 1298,
1300 (Pa.Super. 1991). In each instance, the Superior Court found that instructing a jury that, absent
a verdict, resources might be expended for a future trial where other jurors would be asked to render
a decision was not unduly coercive. P.L.S., 894 A.2d at 127. In fact, our Supreme Court has even
held that instructing a jury,"[I]f you don't reach a decision in this case, the case will have to be tried
over again at the next Term of Court," did not constitute a basis to conclude that the verdict was the
product of coercion. Commonwealth v. Gartner, 381 A.2d 114, 122-23 (Pa. 1977).
On that twelfth day of deliberations, the jury informed this Court that it was struggling_to
reach a verdict on all counts. This Court responded as follows:
So we received from you — from the foreperson the following:"Your Honor, at this time,
we, the jury, are at a hung jury status for all charges except for one. We have all jurors firm
on their votes, except for two, on one of the charges. There is one juror reading one file and
thinks that after reading it may change his or her vote. Even if the juror reads and changes
his or her vote, we will still be hung on all charges except for one. Please advise us on our
next step. Thank you."
Well, you are obviously having difficulty resolving the issues raised in the case. On the one
hand, that difficulty is an indication of the sincerity and objectivity with which each of you
has approached your duties. On the other hand,it may be the result of confusion in your
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minds about the instructions I gave you on the law and about its application to the facts of
this case.
Mr. Foreperson, you don't have to answer me here. You can go back and discuss this with
your fellow jurors, but does the jury require any additional or clarifying instructions on any
aspect of the law as it applies to this case, or would it be helpful if I reread the entire charge
to the jury?
Please keep in mind, members of the jury, that if you don't reach a decision in this case, the
case may have to be tried over again. This, of course, would entail inconvenience to all of
the parties and there would be expense involved for all of them and for the Court, and that
alone should, obviously, not be why you would make a decision in the case. But more
importantly than that, I have no reason to believe that if we picked another juiy, that we
would find 12 that were any better[,] or any better able to hear the testimony and analyze it
and reach a verdict[,] than the 12 we have right now.
You will recall, of course, that in order to return a verdict, each juror must agree thereto.
You jurors have a duty to consult with one another and to deliberate with a view to reaching
an agreement if it can be done without violence to individual judgment or individual
conscience. Each of you must decide the case for himself or herself, but only after an
impartial consideration of the evidence with the other jurors.
In the course of deliberations, a juror should not hesitate to re-examine his or her own views
and change his or her opinion if the juror is convinced it is erroneous. Open mindedness is
highly valued in the process of evaluating the evidence and deliberating.
And,finally, no juror should surrender his or her honest belief as to the weight or effect of
the evidence solely because of the opinion of the other jurors, or for the mere purpose of
returning a verdict.
Keeping these instructions in mind, the Court is sending you back to the deliberation room
to give further consideration to the evidence and to the charge of the Court to see if you can
arrive at a verdict. If the Court can be of any assistance to you in this effort, we will be
happy to oblige.
N.T. 6/20/2012 at 27-29.
Viewing this Coures charge-in the totality of the circumstances, the direction to the jurors
cannot be considered "unduly coercive." This Court emphasized that the possibility that the case
would have to be tried again should "obviously, not be why you would make a decision in this case."
And, before asking the jury to return to the deliberation room, this Court again reminded the jury
that it was not being pressured to return a verdict: "[Glive further consideration to the evidence and
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to the charge of the Court to see if you can arrive at a verdict." Accordingly, this claim is without
merit.
VIII. The trial court erred and abused its discretion by permitting the Commonwealth to
make unsupported arguments during summation that the Commonwealth did not buttress
with any evidence during trial.
The defendant claims that this Court erred by permitting the prosecutor to make certain
arguments in summation. He specifically identifies six portions of Mr, Blessington's closing,113 and
argues that these "vitriolic, highly inflammatory,unsupported, and unprofessional!' stateme.nts
deprived him of his right to a faix trial. This claim is without merit.
"Prosecutorial misconduct will not be found where comments were based on the evidence
or proper inferences therefrom, or were only oratorical flair." Commonwealth v. Chmiel, 889 A.2d
501, 543 (Pa. 2005). Additionally, comments made by a prosecutor during summation must be
exarnined within the context of defense counsel's conduct. Id, at 544. It is well settled that
prosecutors may fairly respond with "logical force and vigoe to points made during the defense
closing. Id. Finally, not esrery unwise remark on a prosecutor's part constitutes reversible error.
Commonwealth v. Harris, 884 A.2d 920, 927 (Pa.Super. 2005), citing Commonwealth v. Dejesus, 787
A.2d 407-08 (Pa. 2001). Resrersihle error will only be found where "the unavoidable effect of such
comments would be to prejudice the jury, forming in their minds fixed bias and hostility toward the
defendant so they could not weigh the evidence objectively and render_a true vetdict."

'13 Although the defendant's 1925(b) Statement says that his claim of error is "not limited te these six instances, this
Court will not consider any other statements made during the prosecutoes closing argument. The defendant is required
to "concisely identify each ruling or error that the appellant intends to challenge with sufficient detail to identify all
pertinent issues for the judge." Pa.R.A.P. 1925(b)(4)(ii), A defendant has not met this burden to "concisely identify
each ruling or error" when his 1925(b) Statement is not specific enough for the trial court to identify and address the
issue being raised. See Commonwealth v, Dowling, 778 A.2d 683,686 (Pa.Super. 2001)("When the trial court has to
guess what issues an appellaer is appealing, that is not enough for meaningful review."). Aside from the six instances
identified, the defendant's claim that other portions of Mr.Blessington's closing argument constitute prosecutorial
misconduct will not be addressed.
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Commonwealth v. Stokes, 839 A.2d 226, 230(Pa. 2003), quoting Commonwealth v. Fisher, 813 A.2d
761, 768 (Pa. 2002).
(VIII)(1) Accusing therapists at St. John Vianney of being "company doctors"
The defendant first argues that this Court erred in permitting the prosecutor to characterize
the therapists at St. John Vianney as "company doctors" who provided diagnoses in accordance with
the wishes of the Archdiocese. ADA Blessington's charactetization was a "proper inference based
upon the evidence introduced at trial. If one were to trace the chain of command, the therapists at
St. John Vianney actually worked for the same organization for which the defendant worked, the
Archdiocese of Philadelphia. In other words, these therapists were doctors who worked for the
defendant's "company." On cross-examination, the defendant conceded this very point:
ADA BLESSINGTON: St. John Vianney, you're on the board, right?
DEFENDANT: I was.
ADA BLESSINGTON: For what period of time?
DEFENDANT: Maybe '93 through — I — saw yesterday I didn't resign in '96. But I never
went to a meeting after '90 — after I left office.
ADA BLESSINGTON:So, basically, you're on the board for almost the entire period of
time that you're Secretary of Clergy, correct?
DEFENDANT: Right.
THE COURT: Who asked you to go on the board?
DEFENDANT:I believe, I guess, the Cardinal did:
ADA BLESSINGTON: So you're on the board ofinstitution [sic] where you send priests to
determine whether or not the priest is going to remain in ministry, correct?
DEFENDANT: Right.
ADA BLESSINGTON:-And ies owned by the same company,-for lack-of a-better terrn; that you work for, is that correct?
DEFENDANT: Right.
The fact that the defendant conceded that St. John Vianney was owned by the same
"company that the defendant worked for and the fact that the staff at St. John Vianney technicqlly
workedfor the Archdiocese, enabled the prosecutor to make the argument that St. John Vianneys
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therapists wexe "company doctors,"' As ADA Blessington's characteinzation of the St. John
Vianney therapists as "company doctors" was a "proper inference based on the evidence
introduced at trial, the defendants clairn is without merit.
(VIII)(2) Referring to priests as "pedophiles" or "ephehophiles" though they were not
medically diagnosed as such
The defendant argues that the prosecutor should not have been permitted to characterize
Avery and other priests as "pedophiles" or "ephebophiles," unless they were clinically diagnosed as
such.
In his summation, the prosecutor used the word "pedophile or "ephebophile in two
different ways. First, the prosecutor discussed the defendanes general practices of protecting
"pedophile priests" and permitting them to endanger minors. For example, the prosecutor argued
that the defendant knew that he was endangering the welfare of a child by allowing known
pedophiles to remain in active ministiy and interact with children:
Ies the classic example of when you, as the Secretary for Clergy, when you as the person
with the power to participate in assigning priests, with a pedophile priest when you are
keeping people in the dark, you are literally putting the wolfin sheep's clothing. You are
'
1 4 The Commonwealth introduced evidence that would have allowed the jury to condude that the Archdiocese selected
St. John Vianney as its primary mental health facility because of its ability to influence the diagnoses and
recomtnendations produced. Cardinal Bevilacgua's decision to appoint the defendant to the Board of Directors 6f St.
John Vianney is one item of evidence that the Archdiocese was capable of exerting considerable influence over St. John
Vianney and its employees. For example, when Father Leneweaver began receiving counseling from a Dr. Goldstein, a
therapist who was not affiliated with St.John Vianney, Monsignor Statkus warned Father Leneweaver to be wary of Dr.
-Goldstein-,-and specifically to be cognizant of Dr. Goldstem's goes. Father Leneweaver was warned "to be alert in his
consultations with Dr. Goldstein — that Dr. Goldstein's care, advice, and directives would not run counter to the ideals
of the priesthood and his membership in the Church." In providing this direction to Father Leneweaver, Monsignor
Statkus could be viewed as effectively admitting that the Ardidiocese's doctors understood that priests had to be
evaluated and diagnosed in a way that would not interfere with a priest's "membership in the Church." As a "fingle act
of sexual abuse by a priest or deacoe was a sufficient basis to permanently remove the priest from ecclesiastical ministry
according to No. 8 of the Essential Norms, a diagnosis of pedophilia would have interfered with a priest's "membership
in the Church."
Roughly five years after Father Leneweaver received treatment from Dr. Goldstein, he was sent to St. Jahn Vianney. At
that point, Father Lcneweaver had admitted to having sexually abused at least five different minors from 1968 until
1980. Despite this evidence of abuse, Dr PIrìlìp Miraglia concluded that Father Leneweaver had "difficulty with
authority and also that he lacks trust in authontaiive figures." Based on this evidence,it was fair for the prosecutor to
argue that the doctors at St. John Vianney diagnosed pliests in a way that preserved their membership in the Church,
shielded the Archdiocese from scandal, and protected priests reputations.
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literally saying to someone who you know to be a pedophile, Go and wear this uniform, this
collar which announces to the world that you are a special, exulted person.
NT. 5/31/2012 at 130.
The prosecutor's use of the word "pedophile is based on the common-sense meaning of
the word "pedophile." A pedophile is "a person sexually attracted to children."115 Sce Oxford
English Dictionary, Oxford University Press 2013. There was a plethora of evidence introduced at
trial that the defendant knowingly allowed priests who were sexually attracted to children or
adolescents to interact with them. In fact, the defendant conceded on cross-examination that a
priest did not need to 'be diag-nosed as a pedophile to engage in acts of"pedophilia." Therefore, the
prosecutor's argument that the defendant allowed "pedophiles" to endanger children was proper
based on the evidence introduced at trial, and based on the common sense understanding of the
word "pedophile."
Second, during his summation, the prosecutor used the word "pedophile when discussing
individual priests by name. He used the term in connection with Father Dunne,Father Cuderno,
Father Shea, Father McCarthy, Father Gana, Father Trauger, Father Robert Brennan, Father
Murtha, and Avery. The first four priests — Dunne, Cudemo,Shea, and McCarthy — were clinically
diagnosed as "pedophiles" or "ephebophiles." The fact that Gana,Trauger, Robert Brennan,
Murtha and Avery were not clinically diagnosed as pedophiles did not negate each prieses history of
sexual attraction and sexual abuse of minors. Accordingly, these particular priests provided
examples of the Commonwealth's contention that priests were not given that diagnosis as part of
the Archdiocese's effort — in conjunction with the doctors at St. John Vianney — to avoid scandal
Its However,it is not unusual in common parlance to generally refer to a person who sexually grooms or assaults minors
as a pedophile without regard to whether the minor is pre-pubescent or not. An ephebophile, more specifically, is "an
adult Who is sexually attracted to adolescents." Ste Oxford English Dictionary, Oxford University Press
In fact,
many people do not know the word "ephebophile or what exactly it means,

21:.- 1n.

The prosecutor's argument was aimed at establishing the defendanes guilt under the EWOC statute, which requires
the endangerment of"a child under 18 years of age."
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and to protect the reputation of the Church."' This argument, rooted in evidence introduced at trial
supporting that theory, was thus proper. This claim is without merit.
(VIII)(3) Calling the defendant and his attorneys "liars," and labeling their behavior as
"shameful" and "ridiculous"
There are two components to the defendanes third claim: the defendant alleges that it was
an abuse of discretion to permit the prosecutor (a) to call the defendant a "liar," and (b) to call the
defendanes attorneys "liars" and to "colorH their words and behavior as shameful,"ridiculous, etc.
without prefacing such assertions with statements that evidence has borne such conclusions out."
(VIII)(3)(a) Prosecutor's argument about the defendant as a "liar"
The Commonwealth presented evidence of a handful of instances in which the defendant
lied in an effort to protect the reputation of priests within the Archdiocese. He lied to R.F. that
Aveiy had "denied the allegations" of sexual misconduct. In fact, Avery had admitted to the
defendant, "[I]t could be that he molested R.F. while intoxicated. Even more egregiously, the
defendant told a parishioner that there "had never been anything but compliments heard in this
office about Father Avery." By that time, the defendant was already aware of R.F.'s allegations.
The defendanes lies extended beyond his management of Avery. When he met with
Monsignor Scanlon in 1996 concerning Father Robert Brennan, the defendant told Monsignor
Scanlon that Father Brennan had been treated for "boundaiy issues" which stemmed from touching
an altar boy's hand. The defendant promised that "there was no sexual misconduct alleged." In
reality, at least six boys had complained about inappropriate touching, two of whom stated that
Brennan had touched their genitals. It was a "proper inference" that the defendant lied to
Monsignor Scanlon about the allegations against Father Brennan.

117 For example, the prosecutor argued that it was "absurd" and a "disgrace" that Father Gana was not diagnosed
as a
pedophile. At trial, evidence was introduced that Father Gana had admitted to the staff at Southdown that he took
multiple boys on trips and admitted to having them rotate spending the night with him, during which time sexual activity
would take place.
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Additionally, the Commonwealth presented evidence demonstrating that the defendant was
willing to lie to protect himself. Evidence was introduced that the defendant had lied to the Grand
Jury about how he handled allegations that Father Wiejata had sexually abused a 13-year old girl.'18
It was a "proper inference that the defendanes ever-changing story to the Grand Jury was a lie
intended to excuse his inexplicable failure to properly investigate Father Wiejata.
A prosecutor may characterize testimony as a lie when the "statement was a fair inference
from irrefutable evidence." Commonwealth v. Judy, 978 A.2d 1015, 1024-25(Pa.Super 2009),
poting Commonwealth v, Cox,863 A.2d 536, 547 (Pa. 2004). A court should not find prosecutorial
misconduct where "comments were based on the evidence or proper inferences therefrom, or were
only oratorical flair." Commonwealth v.Jones, 668 A.2d 491, 512 (Pa. 1995). Here,it was
appropriate for the prosecutor to point out that the defendant had repeatedly lied, whether in an
effort to cover for a sexually abusive priest ot to cover for himself.
(V111)(3)(b) Prosecutor's acgument about the defendanes attorneys as "liars"
The defendant also argues that it was an abuse of discretion to permit the prosecutor to call
the defendant's counsel "liars" and to construe their behavior as "shamefur and "ridiculous," A
careful review of the record reveals that ADA Blessington did not directly refer to the defendant's
attorneys as "liars." The defendant has not cited to the specific passage where this allegedly
occurred.—During the prosecutor's summation, he did argue that-defense counsel misrepresented
the law in an effort to deceive jurors into returning a verdict of not guilty:
But before I get to what I prepared to say to you folks based upon the evidence, and thaes
all it is, ies the evidence, especially as to counsel for Defendant Lynn. The argiunent was
just so short on evidence, but it was real long — you're the judge, the Court is the law — on
deception. And here is why, and I wrote it down. Counsel for Lynn stood up and said to
you it does come down to what authority he had, what power he had. You just heard him
say that. It comes down to what authority, what power he had. Then he went on to say he's
being prosecuted for doing something he didn't have the power to do,

lig acg discussion of this lie in S (I1)(3)(2), supra.
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Ladies and gentlemen, I subrnit to you when you listen to Her Honor's instruction on law,
you are going to find that that is a blatant attempt to deceive you and misrepresent what the
law is, and you ate going to hear that in its entirety.
N.T. 5/31/2012 at 118.
"There is no per se prohibition on counsel arguing to the jury that defense counsel has
attempted to deceive or mislead them." Commonwealth v. Rucci, 670 A.2d 1129, 1142 (Pa. 1996).
In Rucci, the prosecutor accused defense counsel of setting up "smoke screens" to distract the jury
from the real issues of the case. Id. Our Supreme Court found that this did not "rise to the level of
prejudice which requires grant of a new trial," and therefore the defendant was not entitled to any
relief. Id.; see also Commonwealth v. Basile, 458 A.2d 587, 593 (Pa.Super. 1983)(holding that no
relief was warranted when the prosecutor-argued that defense counsel's argument consisted of
diversions and smoke screens).
These arguments are also proper when made in "fait response to defense counsePs
summation. S.e.g., Commonwealth v, Parente, 440 A.2d 549, 553 (Pa.Super. 1982)(holding that a
prosecutor's reference to "red herrings" and "phony issues" were offered in fair response to
statements made during defense counsel's summation).
The prosecutor contended that defense counsel's summation included a misrepresentation
of the facts: that the defendant did not have the power to do anything. A prosecutor's argument
that defense counsel attempted to fool the jury is not the type of statement that rises to the level of
prosecutorial misconduct. Rucci, 670 A.2d at 1142, supra. Additionally, the prosecutor's argument
was a "fair response to the following statement in defense counsel's closing argument

mhis is really a case that involves an effort, I think, to convict Monsignor Lynn far not
doing — to convict him for not doing what he really had no authority to do in the first place.
In other words, I think the Commonwealth theory is that, well, he should have removed
those priests. He should have — he alone could have done it. But he couldn't. So ies sort of
strange that hes being prosecuted for not doing something he couldn't do.
Id. at 36.
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As outlined in detail vora, the jury's verdict of guilty was supported by sufficient evidence
even if the jury did not find that the defendant had controlling authority over decisions concerning
the reassignment of sexually abusive priests. The prosecutoes statement constituted a fair response
to defense counsePs closing, and it does not rise to the level of reversible error. Therefore, the
defendanes claim of error is without merit.
(VIII)(4) Referring to the defendanes attorneys as "highly-paid attorneys"
The defendanes fourth claim of prosecutorial misconduct revolves around the following
sentence in the prosecutor's summation, which came after acknowledging the complexities of the
EWOC statute:
Thaes why ies so important, vitally important, that you listen to what Her
Honor says and not the very skillful, very crafty, veg well paid, defense
attorneys, four of them, four of them representing that defendant. Listen to
what Her Honor says.
N.T. 5/31/2012 at 127 (emphasis added).
The defendant argues that characterizing defense counsel as "highly-paid" attorneys
"impermissibly malign[s]" the attorneys integiity by "implying that defense counsel was deceitful
and manipulative." It is well settled in Pennsylvania that every unwise remark made by a prosecutor
does not constitute reversible error. Commonwealth v. Harris, 884 A.2d 920,927 (Pa.Super. 2005).
If a prosecutor suggests that a defense attorney accepted a fee as part of an illegal arrangement,
designed to manipulate evidence in order to achieve an acquittal, a new trial should be granted.
Commonwealth. v. Sargent, 385 A.2d 484, 485-88 (Pa.Super. 1978)(finding the prosecutor's
statement that defense attorneys were "paid to acquit their clients [and] paid to frame the evidence"
to be reversible error, as it suggested "that counsel had advised their clients" to doctor the evidence).
However,a mere reference to the fact that an attorney is paid well for his services does not have the
"unavoidable effece' of"prejudic[ing] the jury, forming in their minds fixed bias and hostility toward
the defendant so they could not weigh the evidence objectively and render a true verdict."
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Commonwealth v. Stokes, 839 A.2d 226, 230 (Pa. 2003). Here, the jury deliberated for many days
before arriving at their verdicts. The length of jury deliberations suggests that the jury grappled with
the complex issues.before it. See Commonwealth v. Moore,937 A.2d 1062, 1077 (Pa. 2007)(noting
that effective consideration of complex issues from lengthy trials may required extended
deliberation). In addition, the defendant was acquitted of two of the three charges against him. If
the prosecutoes argument was so inflammatory as to form an insurmountable bias, an acquittal on
those charges would be surprising. Williams,9 A.3d at 616, sup/a (affirming the Superior Coutes
decision, which "reasoned that Appellant did not suffer prejudice because he was acquitted of
multiple crimes, which supported an inference that the jury 'carefully considered and weighed all of
the evidence for each specific chargem).
It is also worth noting the context in which the prosecutor stated that the defendanes
attomeys were "very well paid." He argued that the jury needed to listen to this Coures
forthcoming instructions on the law, and to push aside how the skillful, crafty, well-paid attorneys
for the defendant characterized the law. In other words, he asked the jury to wait for this Court to
provide its instructions so that they could properly weigh the evidence."' The underlying message
behind the prosecutor's comment was not the type to engender "bias and hostility towards the
defendane as is required to reach the threshold of reversible error. Additionally, as it is the
responsibility of this Court to provide instructions concerning the law, the prosecutor's argument
was not improper. See Com. ofPa. v. Fahey, 173 A.2d 854,857(Pa.Super. 1934)("The province of
the judge is not merely to counsel, but to instruct, and it is the duty of the jury to take [her]
instructions as the best evidence of the law."); Williams, 9 A.3d at 620("A trial coures duty is to

119 Closing arguments are not evidence, and the jury is free to accept or reject the arguments made during summations.
See Commonwealth v, Philistio, 53 A.3d 1, 14(Pa. 2012)("[T]he arguments of counsel are not evidence."). This Court
so advised the jury during its charge. N,T. 6/1/2012 at 37-39.
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insure that the jury is fully and adequately instructed as to the law applica.ble to the facts of the
case).
Lastly, the prosecutor's comment does not rise to the level of prosecutorial misconduct, as it
was made in response to a statement in defense counsers summation which implied that the
Commonwealth had an advantage prosecuting the defendant because of the nurnber of Assistant
District Attorneys who worked on his case. "By my count, there were no less than seven Assistant
District Attorneys who conducted those Grand Jury investigations where Monsignor Lynn testified
on at least ten occasions." KT.5/31/2012 at 11. Under the fair response doctrine, the prosecutor
was permitted to inform the jury that the defendant also had the benefit of outstanding
representation.
The prosecutor's passing comment about the defendant's "very well pale attorneys is not
the type of statement that would cloud the jury's ability to weigh the evidence and objectively return
a verdict. Additionally, it was made in response to the defense attorney's statement, which
effectively implied that the Commonwealth had expended significant resources to convict the
defendant. Accordingly, this claim is without merit.
(VIII)(5) Hypothesizing as to the existence of other unknown victims
The defendanes fifth claim of prosecutorial misconduct is that this Court erred by deciding
not to grant a mistria.I when the prosecutor "hypothesizredj-as-to the existence of countless other
currently unknown victims, though no evidence was presented to suggest that such victims are, in
fact, extant."
On three different occasions during his closing argument, the prosecutor opined about the
possibility that other victims, who had not yet reported having been abused, would speak up in the
future about this abuse:
[The defeu.danti was in charge. He let this happen. For decades he knows. He knows and
he sees these people corne in and they cry and they're so emotional. He knows that people
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don't report it for decades, and when counsel wants to stand up and say there was one
victim, how do you know? As a matter of fact, you know there's not only one victim. You
heard it. You heard it over and over again. You heard him say they don't come forward for
decades. You heard him say theres almost never only one victim for a pedophile. Over and
over and over again. Only one victim. No,no. Come back in ten years, 20 years. How
many more are ont there? How many men have been horribly abused? How many children
don't have the guts, don't have whatever it takes, just want to put it out of their minds. They
could be coming forward for 30, 40 years, and he wants you to believe, his attorney wants
you to believe that there's only one victim. Ies preposterous.
N.T. 5/31/2012 at 153-54.
When discussing the defendanes decision to accept Father Murtha's word that he had not
acted on his sexual desires, the prosecutor argued rhetorically whether Father Murtha's promise
ensured that no one had suffered abuse at his hands:
Despite him saying, I cannot deny that I have looked at all the boys who have gone through
puberty, but my conscience got the better of me. That letter, this Murtha says, Yeah,I like
boys all right. But, no, my conscience will protect the children. And he buys it. He puts
him out there again. How many victims are going to come forward 10, 20, 30 years from
now?
Id. at 166.
Lastly, the prosecutor asked the same question about victims of Father Gana's abuse:
Gana. Different victims react differently, and pedophiles rely upon the fact that damaged
people act in a damaged way. Think about that. Counsel made reference to the fact that
theres no other victims. Not yet. Not yet. You know exactly what I mean by that.
Twenty, 30,40 years from now. Some of them never. Some of them never, never will be
able to find it within themselves to say what happened to them,
Id. at 209.
The prosecutoes argurnent boiled down to the notion that clergy sex abuse created deepseated psychological issues for victirns, who are often unable to disclose this abuse to anyone, let
alone to make a prompt complaint after having been abused. The Commonwealth illustrated that
the absence of a complaint about a sexually abusive priest was not conclusive evidence that the
priest had refrained from sexual misconduct. For example, toughly 30 years after he was "repeatedly
sexually abusee by Father John Cannon, W.D. wrote to the Archdiocese on October 28, 1992 to
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schedule a meeting to discuss what he had suffered. In his first letter to the Archdiocese, R.F.
discussed how he was able to rnuster the strength to write about what Avery did because he had
tried to work through his psychological issues over the prior 11 years. In 1983, the Archdiocese
learned about rumors that Father Sicoli had a sexual relationship with a boy named E.N. As the
Archdiocese neglected to investigate the allegations at that time, the details of the abuse suffered by
E.N. — as well as by another boy named M.W. — did not surface until 2004.
For the Commonwealth to satisfy its burden of proving that the defendant knowingly
endangered the welfare of D.G. and other unnamed minors, it was highly relevant to show that the
defendant knew that victims of sexual abuse would sometimes lay dormant for years. The evidence
showed that the defendant personally knew — from having reviewed the Secret Archives and from
having personally conducted many interviews with victims years after the fact — that it often took
time for victims to corne to terms with what happened. Thus, the defendant knew that a lull in
hearing about instances of sexual abuse did not mean that the priest had ceased sexually assaulting
children and that he no longer had to be wary of their actions.
The prosecutoes argument about the possibility that victims would speak up 10, 20, 30, or
40 years down the line was rooted in the evidence presented at trial. It was relevant to the jury's
determination about the defendanes mens rea when he permitted Avery to remain at St. Jerome's
Parish in the late 1990s; there had not been any complaints-since R.F.'s in 1992. However, as the
prosecutor suggested, the defendant knew that the absence of a recent complaint was not
determinative of whether it was safe to leave Avery around children unsupervised.
The prosecutor's statements were a "proper inference based on the evidence introduced at
trial. The defendanes claim is therefore without merit.
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(WII)(6) Exhorting the jury to vindicate all the abused children by convicting the defendant
The defenclanes final clairn of prosecutorial misconduct states that he was entitled to a
mistrial where the prosecution asked the jury to vindicate all the abused children by convicting the
defendant. The prosecutor stated:
What are you going to do? What are you going to do? Please don't be silent.
Please don't be silent. What are you going to do?
ask that you bring back
the verdict which is demanded by justice, which is demanded by the victims,
which is demanded •by the children, which is demanded by the little ones.
And that verdict, ladies and gentlemen, is guilty, both defendants, all charges.
Thank you.

rd

N.T. 5/31/2012 at 227.
The prosecutor's request for justice was permissible "oratorical flair," as prosecutors are
permitted to ask for justice on behalf of victims. Se; e.g., Commonwealth v. Ragland, 991 A.2d
336, 340 (Pa.Super. 2010)(holding that a prosecutor may ask a jury to return a guilty verdict and
"right the wrongs" done by a defendant);jAi_dy„ 978 A.2d at 1027 (finding that a prosecutor's
statement,"I implore you to give this litde girl justice" was "permissible oratorical flair").
Moreover, the prosecutor's comments did not constitute reversible enor, as his language

did

not have the "unavoidable effece of prejudicing the jury, "forming in their minds fixed bias and
hostility towards the defendant so that they could not weigh the evidence objectively and render o.
true verdict" See Chamberlain, 30 A.3d at 408. The prosecutor's exhortation that the jury bring
back the verdict "which is demanded by the vicdms, which is demanded by the children, which is
demanded by the little ones" was supported by the evidence as there were children who were
endangered by the defendant: there was D.G. and others who were accessible to Avery. And there
was also M.B.12° However, due to the many children about whom the jury had heard from the
Pa.R.E. 404(b) evidence, out of an abundance of caution,immediately after the prosecutor

1 24) Although the jury found the defendant not guilty of endangeriN the welfare of M.B., the jury
had that evidence
before it.
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concluded his summation, this Court instructed the jury: "Before I excuse the jury I will just tell you
that the only vetdict you will return is a verdict that is supported by the evidence," N.T. 5/31/2012
at 227. Defense counsel asked to see this Court at sidebar shortly thereafter. Upon returning from
sidebar, this Court addressed the jury yet again about basing its verdict on evidence, not on
statements made duiing argument:
Members of the jury, I already gave you your charge that I give you at the end of the day. I
will tell you right now, and I will rernind you again tomorrow, that to the extent that you
heatd from any of the attorneys anything of a personal opinion and that is not, in fact,
supported by the evidence of the record, then you are to disregard it.
Id. at 254-55.
The following day, this Court ptovided its complete charge to the jury. At the outset of the
lengthy charge, this Court stated:
In detetmining the facts, you are to considet only the evidence which has been presented in
this courtroom from the witness stand, and also the stipulations that have been entered into
by and between counsel, and the logical inferences which ate derived from all of that
evidence, and that requires you, putsuant to your oath, to perform your duties with fairness
and impartiality. Do not let any outside forces or outside influence play any tole in your
deliberations or decision-making.
You ate not to rely upon supposition or guess on any matters which are not in evidence.
You may disregard any evidence which you do not find to be believable, even if nothing
came in to contladict it. Your determination of the facts should not be based on sympathy
for ot prejudice against the defendants or the witnesses or the families or the audience or
any victims, nor on which attorney made the better speech — or the best speech, I should say
— nor on whether or not you like the attorneys in the case.
N.T. 6/1/2012 at 39.
The record reveals that the prosecutoes statements about returning a verdict demanded by
"justice," 'I-victims," "children," and "little ones," if at all impermissible, was effectively tebutted by
this Coutes immediate instruction that "the only verdict you will return is a verdict that is supported
by the evidence." This Coures strenuous emphasis on the proper way to reach a decision effectively
curtailed any prejudice that might have formed in the jury's mind as a result of the prosecutor's
statement. Thetefore, this claim is without merit,
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IX. The trial court erred and abused its discretion in sua spume asking [RT.] how the abuse
he suffered at the hands of Edward Avery affected him,thereby introducing unlawful,
irrelevant and prejudicial victim impact testimony and improperly vouching for and
otherwise crediting the witness testimony and wrongfu]ly suggesting and emphasizing its
importance to the jury.
'Where the interest of justice so requires, the court may interrogate witnesses, whether called
by itself or by a party." Pa.R.E. 614(b). "It is not partisan to maintain the wheel, steering evenly,
between competing and often aggressive counsel, anxious to set the course." Commonwealth. v.
Purcell, 589 A,2d 217, 224(Pa.Super. 1991). A judge is permitted to examine a witness in order to
"correct [an] insinuation unfounded in the record." Id. A Court may also ask questions which
clatify issues that were introduced by defense counsel. Commonwealth v. Ables, 590 A.2d 334, 340
(Pa.Super. 1991).
During defense counsel's cross-examination of R.F., R.F. noted that he did not remember
whether the defendant responded to an e-mail that he had sent in 1996. Defense counsel seized
upon R.F.'s statement that he did not"really recall," and implied that the passage of time affected
R.F.'s recollection. In doing so, defense counsel created the impression that R.F.'s memory of the
abuse that he suffered was lacking, or perhaps even inaccurate, as it had happened about 15 years
prior to the e-mail exchange that R.F. struggled to remember.
MR.BERGSTROM: Okay. Now,the initial contact that you had with Monsignor Lynn
would have been as a result of the jagodzinski letter that was sent in March of 1992. Father
Lynn responds to that ktter in September of_1292_after he_has_become_Secretary_fot Clergy,
correct?
R.F.: Yes.
MR. BERGSTROM: And then there is [sic] a series of meetings with you and Father Lytm
and at least a meeting with you and Father Lynn and Reverend Cistone. And then there are
several — any number of telephone conversations between you and Monsignor Lynn when
Monsignor Lynn brings you up to date as best he can with respect to whaes going on with
Father Avery, correct?
R,F. I think thaes fair.
MR. BERGSTROM: Okay. And that goes into the 1993 time frame.
R.F.: Yes.
MR. BERGSTROM:And, actually, it goes into the 1996 fune frame, because you have your
e-mail that you sent to Father Lynn
sorty. The e-mail that you sent to Monsignor
Lynn. I believe the date on that was in 1996, conect?
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R.F. : Yes.
MR BERGSTROM: Okay. And did he respond to that e-mail, sir?
R.F.: I don't really recall.
MR BERGSTROM: Okay.
R.F.: So if you've got it, you can show me. I just don't — this was a long time ago.
MR. BERGSTROM:I understand. You know,it was -- it was a long time ago. The
abuse that you suffered by Father Avery was in 1977 and 1978, correct, thereabouts?
R.F.: Yea.
MR BERGSTROM: And the meeting that you had with Father Lynn and Father Cistone
was in 1992.
R.F.: Uh-huh.
MR. BERGSTROM:That was 20 years ago, thereabouts?
Uh-huh.
MR. BERGSTROM:Thank you, sir.
N.T. 4/25/12 at 75-77 (emphasis added).
After the cross-examination, this Court attempted to clarify whether R.F.'s memory was,in
fact, impaired as defense counsel had a11uded.121
THE COURT: Despite the great passage of time, does what happened to you as a child and
as a young man continue to affect you today? If you could tell the jury, not me.
RT.: Sorry. It does to a degree. It — it caused a great deal of difficulty for me. I am still a
practicing Catholic. My wife is much more so than I. And I had a difficult time continuing
on. But ies — it caused me a lot of difficulty coming up as a physician in tenns of dealing
with older male figures during my training and having — being able to build trust
relationships with these people as I went through. But things have been improving, as time
has passed.
Id. at 83-83.
R.F. explained that his memory was not adversely affected by the passage of time, as the
abuse that-he suffered was often-an issue on his mind.
The defendant argues that this Coutes inquiry constituted an abuse of discretion, as it
resulted in the introduction of unlawful, irrelevant and prejudicial victim impact testimony. Relevant
evidence "may be excluded if its probative value is outweighed by the danger of unfair prejudice,

121 As part of the instant claim, the defendant argues that this Court "improperly vouch[ed] for" RF. "Improper
vouching occurs when the jury is "assure[d]... that the witness is credible, and such assurance is based on either ...
personal knowledge or other information not contained in the record." Commonwealth v, Chmiel,30 A.3d 1111, 1180
(Pa. 2011). This Court asked R.F. a question without offering personal knowledge or other information not contained in
the record. Accordingly, this cannot be considered "improper vouching."
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confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time,
or needless presentation of cumulative evidence." Pa.R.E. 403. "Unfair prejudice means a
"tendency to suggest decision on an improper basis or to divert the jury's attention away from its
duty of weighing the evidence impartially." Comment to Pa.R.E. 403.
In Dillon, our Supreme Court recognized the importance of evidence which sheds light on
the reason that a victim of sexual abuse was delayed in reporting what happened to him/her. 925
A.2d at 140. "Revealing the circumstances surrounding an incident of sexual abuse, and the reasons
for the delay, enables the factfinder to mote accurately assess the victim's credibility." Id. at 139.
Whether the delay can legitimately be explained or not,it is a matter the jury may notice and
speculate about. The necessity for the party with the burden of proof to address that
speculation cannot be a function of whether the defense decides to pursue it affirmatively.
To allow the natural inference to go unrebutted can mislead the jury.
la at 140.
In Commonwealth v. Page, the Superior Court held that testimony about a perpetrator's
abusive behavior towards the victim's mother was admissible, as it helped to explain the reason for
the delay in reporting the abuse. 965 A.2d 1212, 1221 (Pa.Super. 2009)(The amount of evidence
as
to Appellanes physical abuse of the victim's mother did not cross the line in terms of quantity or
quality of the evidence. The reference was admitted to explain the victim's delay in reporting;
it was
not sufficient to 'rouse a jury to overmastering hostility.").
In the instant matter, R.F. testified to having been sexually abused by Avery in 1978 and
again in 1981. However,he did not report these two incidents to anyone until Match 31, 1992,
when he sent a letter to Monsignor Jagodzinski. The lack of a prompt complaint creates a "natural
inference," calling the veracity of the complainant into question. Dillon, 925 A.2d at 140. This
Coures inquiry into the impact that Avery's abuse had on R.F.'s life over time ensured that the
"natural inference did not go unrebutted.
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jury's

Evidence explaining the delay in R.F.'s complaint was highly probative of R.F.'s
It demonstrated that R.F, had had to work through a host ofissues borne out of Avery's actions —
difficulty with his religion, difficulty with older male figures, and difficulty with building trusting
relationships. But as time passed and things improved, R.F. progressed enough to confront what
Avery did to him.
On the one hand, the probative value of the evidence was how it helped the jUry evaluate
R.F.'s credibility. On the other hand, the prejudicial effect of the evidence was that it provided
reason for the jury to sympathize with R.F. as an individual who had had a tough time in life because
of Avery's actions and the defendant's inaction. On balance,it cannot be said that the probative
value is outweighed by the danger of unfair prejudice, or that this evidence was sufficient to "rouse a
jury to overmastering hostility." Page; 965 A:2d at 1221. In fact, in its closing charge to the jUry,
this Court directed that the jury was not to be swayed by "sympathy for or prejudice against the
defendants or the witnesses or the &Mines or the audience or any victims." N.T. 6/1/2012 at 39.
Therefore, any possible prejudice based on this Coures question was ameliorated by this Coutt's
• charge, as the jury is presumed to have followed its instructions. aez ..tm,pson, 2013 Pa. LEXIS 541,
"at * 35 CWe presume juries follow instructions.")..

•

The defendant's final claim is without merit and fails.
Accordingly, for all of the foregoing reasons, the judgment of sentence should be affirmed.
BY THE COURT:
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I. The trial court erred and abused its discretion in allowing the introduction
•of an overwhelming and prejudicial volume of other acts evidence pursuant
to Pennsylvania Rule of Evidence-404(b)-in the form of20 priest-files-containing
• reports of criminal and immoral conduct of priests. The prejudicial effect of
• this uncharged evidence outweighed any evidentiary benefits.
•
• (I)(1) Knowledge
(I)(1)(a) KnOwledge of haw to identiy sexually abusive priests
(I)(1)(a)(1)Knowledge that sexually abusivepriests
"groomed"victims
(I)(1)(a)(il)Knowledge that sexually abusive priests engaged
in gratuitousphysicaIcontact with minors
(I)(1)(a)(iii)Knowledge that sexually abusive priests created
situations to isolate minors
•

•

•

•

132
138
138

•

I The issues raised by the defendant in his 1925(b) Statement have been rephrased and renumbered for ease of
disposition. Some of the issues raised are subsumed by other,larger, claims. This Court addressed certain claims raised
in the defendant's 1925(b) Statement in footnotes, which can be found on pages: 180, 184, 189, 191, 193, 194,and 200.
•

(7)(1)(a)(iv)Knowledge that sexually abusive priests
furnished alcohol to minors
(I)(1)(a)(v) Knowledge that sexually abusive priests had
contentious relationships with peers
(I)(1)(a)(vi)Knowledge that sexually abusive priests ig-nated
direction from authorityfigures •
(I)(1)(b) Knowledge that sexually abusive priests were often repeat
• offenders
(I)(1)(c) Knowledge that sexually abusive priests conssirutgd a
danger to children whenever there was an opportunitylor
unsupervised_ contact
(1)(1)(4Knowledgesf tbe_impact that clergy sexual raittoncket
bad
victims
(1)(2) Motive
,
• (I)(2)(a) The defendanfs preslecessors top prioLity was to protect
•

142

143

•

144
145

•

scandaL

a children in the Archdiocese

jeopzingihewcifare
146

•

(I)(2)(a)(1) Transfer Priests
(I)(2)(a)(ii)Shoddy Investigations
(I)(2)(a)(iii) Carefullyselect doctors aware ofthepriorities
•
ofthe Archdiocese
(I)(2)(a)(iv) Treat the doctors'cozzclusions as clearing
priests ofwrongdoing
(.0(2)0)(v)Keepparishionersin the dark
(1).(2)(b) The defendant followed in his predecessors' footsteps_,
•
perpetuating the systemjhat he inherited
(I)(2)(b)(i) TransferPriests
(1)(2)(b)(19 Conduct shoddy,incomplete investigations
(I)(2)(b)(ii( Carefully select doctors aware ofthe priorities
ofthe Archdiocese
•
(I)(2)(b)(iv) Treat doctors'conclusions as having cleared
priests of wrongdoing
(I)(2)(b)(v)Keepparishioners in the dark
(1)(3) Intent
-- (1)(3)() Attacking individuals who broug,ht-negative attention to the
Church and itcpriests
I
-•
•
0,3,14C-,1-4ing_to.shani
were perceived
(I)(3)(c)(i)Lying to a priest's colleagues
(I)(3)(c)(ii)Lying to victims •
(1)(3)(c)(111)Lying to the police

155

168

•

•

II. The trial court erred and abused its discretion in denying attempts to obtain
a dismissal of the charge of18 Pa.C.S. S 4304(a), endangering the welfare ofa
child("EWOC"). The evidence was insufficient to support the verdict.
(II)(1) Element One — "Supervising the welfare of a chile
04(2)Element Two — "Duty of care, protection,or support"
•

168
172
176

180
183
186

(1442)(a) Violating the Duty
(II)(3) Element Three — "Knowingly endanger the welfare of a chile
(II)(3)(a) Awareness of the Duty
(II)(3)(b) Awarenessi.hat the child was in circumstance,s that tould
threaten his/her plysical or psychological welfare
(ll)(3)(c) Pailurelp act or has taken action soiame or meager that
the dpfendanes actions cannot reasonably be expected to protect
the child's welfare
III. The trial court erred and abused its discretion in giving A jury charge on
accomface liability, where the Commonwealth had not provided sufficient
evidence at trial to support an EWOC conviction under accomplice liability,
and,in particular, where evidence was insufficient to meet the requirement that
a person "must specifically have intended to help bring about the crime by
assisting another in its commission:"
(IM(1)The defendant intended to facilitate the commission ofEWOC •
(III,10)(a) Thr deffnslantintencled to prevenisçandal and to
protect Aven,
(III)(1)03) The defendant was aware of the "natural and probable
consequences" ofhis actions
(III)(2) The defendant aided, agreed, or attempted to aid Avery in
committing the offense ofEWOC

191
193
195
197

200

202
203
204
•

206
207

IV. The trial court erred and abused its discretion by "unduly emphasizing
accomplice liability by first discussing accomplice liability separately, then
interspersing it into the coures EWOC charge, and following the EWOC charge,
again instructing the jury that it does not need to find that Appellant Lynn was a
parent guardian or a person supervising the welfare of a child in order to fmd that
he is liable as an accomplice."
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V. The trial court erred and abused its discretion and denied Appellant Lynn his
right to Confrontation guaranteed by the Sixth Amendment of the Consfitution of
the United States and the Pennsylvania Constitution by compelling the defendant
to forego the cross-examination ofD.G., a key witness against him,or risk the
introduction of former co-defendant Edward Avery's guilty plea, which would be
unduly prejudicial to his case.
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VI.The trial court erred and abused its discretion by providing erroneous, unclear
and prejudicial instructions to the jurors during deliberations. On June 11, 2012,
merely answering complicated questions "yee or "ne and providing no
explanatory context for answers the trial court supplied to juror questions — such as
whether the endangering behavior regarding the welfare of children had to be
considered criminal behavior — when additional context was necessary to provide
the full picture of the law for the jurors.
213

VII. The trial court erred and abused its discretion by providing erroneous, unclear
• and prejudicial instructions to the jurors during deliberations. On June 20, 2012,
giving an unlawfully coercive instruction to a deadlocked jury that they must reach
• a verdict •because it would be too.costly to retry this case,thereby straying from the
Spencer charge.
214
•

VIII. The trial court erred and abused its discretion by permitting the
Comnionwealth to make unsupported arguments during summation that the
• Commonwealth did not buttress with any evidence during trial.
218
(VIII)(1) Accusing therapists at St. John Vianney of being company
• doctors"
219
(VIII)(2) Referring to priests as "pedophiles" or "ephebophiles" though
•
they were not medically diagnosed as such
220
•(VIII)(3) Calling the defendant and his attorneys "liars," and labeling
their behavior as "shameful" and "ridiculoue
222
(VIII)(3)(a) Prosecutoes_argument about the defendant as a "liae • 222
(VIII)(3)(b) Prosecutor's argument about the defendanes attorneys
as "liars"
223
•
(VIII)(4) Referring to the defendanes attorneys as "highly-paid attorneys" • 225
(VIII)(5) Hypothesizing as to the existence of other unknown victims
227
(VIII)(6) Exhorting the jury to vindicate •all the abused• children by
convicting the defendant
230
•

••

•

•

IX. The trial court erred and abused its discretion in sua sponte asking [R.P.] how
ihe abuse he suffered at the hands of Edward Avery affected him, thereby
introducing unlawful, irrelevant and prejudicial victim impact testimony and
improperly vouching for and otherwise crediting the witness' testimony and
wrongfully suggesting and emphasizing its itnportance to the jury.
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