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I. INTRODUCTION 

Under 35 Pa.C.S. § 7301(c), the Governor of Pennsylvania is 

authorized to declare, by executive order or proclamation, a state of 

disaster emergency. On March 6, 2020, Governor Tom Wolf did just that 

concerning the COVID-19 pandemic. Such declarations only last 90 

days by their own terms, unless renewed, which Governor Wolf did on 

June 3, 2020. But as readily as Section 7301(c) permits the Governor to 

declare a state of disaster emergency, so too does it allow the General 

Assembly to end it – “at any time” – upon adoption of a concurrent 

resolution. When that resolution is adopted, with no discretion or right 

to review or veto the resolution, Section 7301(c) provides that the 

Governor “[t]hereupon, shall issue an executive order or proclamation 

ending the state of disaster emergency.” (Emphasis added.) Yet despite 

this simple statutory check-and-balance system, the viability of which 

was central to the Pennsylvania Supreme Court’s recent decision on 

this very subject, Governor Wolf has refused to end the COVID-19 state 

of disaster emergency, even though the General Assembly adopted a 

concurrent resolution on June 9, 2020 compelling him to do just that.  
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In light of the above, because Governor Wolf has failed to act as is 

required by law, on June 10, 2020, Petitioners Senator Joseph B. 

Scarnati, III, Senator Jake Corman, and the Senate Republican Caucus 

(collectively, “the Senators”) filed the Petition for Review in the Nature 

of a Complaint in Mandamus. On that same day, the Senators also filed 

the Application for Expedited Summary Relief, which this brief 

supports. As is set forth below, Governor Wolf has no just cause or 

discretion to refuse to act, and all predicate events necessary to trigger 

his duty to act have occurred. Accordingly, immediate summary relief in 

the nature of preemptory judgment is warranted. Therefore, the 

Senators respectfully request that the Court grant this application and 

promptly enter judgment compelling Governor Wolf to fulfill his 

mandatory duties under law. 

II. STATEMENT OF UNDISPUTED MATERIAL FACTS 

A. Legislative history of the Emergency Management 
Services Code. 

This is a dispute over a specific provision of the Emergency 

Management Services Code (hereafter, the “Emergency Code”), 

35 Pa.C.S. § 7101 et seq., Act of Nov. 26, 1978, P.L. 1332, No. 323 

(enacting SB 1104 of the 1977-1978 Regular Session). The Emergency 
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Code traces its roots to the energy crisis of the winter of 1976-1977. See 

Legislative Journal-Senate, Session of 1977, Vol. 1, No. 69, at 894 (Oct. 

4, 1977).1 The following is a summary of events of that season: 

The winter of 1976-77 was marked by record cold 
temperatures over most of the eastern United States, 
averaging 8.5 degrees below normal. Temperatures in 
Chicago stayed below the freezing mark for a record 43 
straight days, Buffalo received a record 181.1 inches of 
snow, and not even the Deep South escaped nature’s icy grip 
— portions of Florida received up to two inches of snow on 
Jan. 20, with Miami receiving its first and only recorded 
snowfall in history. 

In Pennsylvania, the average temperature for January was 
13.4 degrees, 11.2 degrees below normal, making it the 
coldest month in recorded history. Temperatures for the 
month’s final weekend were expected to remain below five 
degrees in the western portion of the state (where they 
would feel some effects of the great blizzard of 1977 that 
dumped more than 30 inches of snow on western New York) 
and below 10 degrees in the east. 

A shortage of natural gas compounded the crisis. Price 
controls, in effect since the 1950s, had discouraged the 
search for new natural gas fields, and supplies dwindled. 
Newly inaugurated President Jimmy Carter set the White 
House and federal office thermostats at 65, and Shapp went 
him three degrees better, ordering thermostats in state 

                                            
1 “Mr. President, I want to point out, in reporting these bills to the floor, that 

Senate Bill No. 1103 and Senate Bill No. 1104 are the companion emergency bills 
that the Committee on Environmental Resources, of which the gentleman from 
Lackawanna, Senator Mellow, is chairman, and the Committee on Consumer 
Affairs, of which I am chairman, have developed as a result of our study of the 
energy crisis of the winter of 1977.” Legislative Journal at 894, available at 
https://www.legis.state.pa.us/WU01/LI/SJ/1977/0/Sj19771004.pdf#page=6. 

https://www.legis.state.pa.us/WU01/LI/SJ/1977/0/Sj19771004.pdf#page=6
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buildings — including the Governor’s Mansion — to be set at 
62. 

Jeff Schuler, Flashback: In January 1977, fuel shortage, cold 

temperatures stop high school sports, The Morning Call (Jan. 23, 2012).2 

In the midst of the energy crisis, Governor Milton Shapp ordered the 

state’s school buildings closed in an effort to conserve vital gas supplies. 

See id. 

 In the summer of 1977, the Chairmen of the Senate Committee on 

Environmental Resources and the Senate Committee on Consumer 

Affairs jointly published a report regarding the prior winter’s crisis. See 

Senate of Pennsylvania, The Energy Crisis of 1977 (July 19, 1977) 

(attached as Exhibit 1). The report spelled out the desperation the 

severe cold and lack of energy supplies created, particularly in Fayette 

County: 

How desperate was it? 

So desperate that mountainous homes were literally isolated 
from human contact by snow drifts which measured 18 to 20 
feet in height. 

                                            
2 Available at https://www.mcall.com/sports/varsity/mc-xpm-2012-01-23-mc-

flashback-1977-0122-20120123-story.html#:~:text=Late%20on%20the%20
afternoon%20of,resulting%20in%20massive%20layoffs%2C%20Gov.&text=
The%20interruption%20lasted%20for%20six,to%20open%20the%20following%
20Wednesday. 

https://www.mcall.com/sports/varsity/mc-xpm-2012-01-23-mc-flashback-1977-0122-20120123-story.html#:~:text=Late%20on%20the%20afternoon%20of,resulting%20in%20massive%20layoffs%2C%20Gov.&text=The%20interruption%20lasted%20for%20six,to%20open%20the%20following%20Wednesday.
https://www.mcall.com/sports/varsity/mc-xpm-2012-01-23-mc-flashback-1977-0122-20120123-story.html#:~:text=Late%20on%20the%20afternoon%20of,resulting%20in%20massive%20layoffs%2C%20Gov.&text=The%20interruption%20lasted%20for%20six,to%20open%20the%20following%20Wednesday.
https://www.mcall.com/sports/varsity/mc-xpm-2012-01-23-mc-flashback-1977-0122-20120123-story.html#:~:text=Late%20on%20the%20afternoon%20of,resulting%20in%20massive%20layoffs%2C%20Gov.&text=The%20interruption%20lasted%20for%20six,to%20open%20the%20following%20Wednesday.
https://www.mcall.com/sports/varsity/mc-xpm-2012-01-23-mc-flashback-1977-0122-20120123-story.html#:~:text=Late%20on%20the%20afternoon%20of,resulting%20in%20massive%20layoffs%2C%20Gov.&text=The%20interruption%20lasted%20for%20six,to%20open%20the%20following%20Wednesday.
https://www.mcall.com/sports/varsity/mc-xpm-2012-01-23-mc-flashback-1977-0122-20120123-story.html#:~:text=Late%20on%20the%20afternoon%20of,resulting%20in%20massive%20layoffs%2C%20Gov.&text=The%20interruption%20lasted%20for%20six,to%20open%20the%20following%20Wednesday.
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So desperate that at one point, county officials estimated 
there were only 25 minutes of heating oil available in the 
entire county. 

So desperate that people hauled oil from emergency stations 
away in 50 gallon drums, enough for a mere five days of 
home heating. 

So desperate that at one point, 1,700 Fayette County 
families were without drinking or sanitary water because of 
frozen water lines. 

So desperate that families literally were forced to rip storage 
shelves from their basements to burn in their fire places for 
heat. 

So desperate that blankets draped over windows and doors 
to preserve what little heat there was in their homes were 
the norm rather than the rarity throughout the county. 

So desperate that one woman called Fairbanks, Alaska, in 
contemplation of weathering the winter there with her son 
rather than stay in Fayette County. 

See Energy Crisis at 2. But apart from the hardships suffered by 

Pennsylvanians by environmental conditions, the report also pointed 

out failings in government that exacerbated the problems. For instance, 

the report states: “[t]ry as mightily as the state did, its relief efforts 

were too often snarled in bureaucratic red tape and chains of 

command.” See Energy Crisis at 3. It states further: “the Energy crisis 

of 1977 was dealt with largely through a loose confederation of state 

officials acting in their particular areas of jurisdiction as best they 
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could. It was, in short, an ad hoc effort.” See Energy Crisis at 10. In the 

end, the report, whose focus was on “what must be done to improve the 

preparedness capability of the state to respond to crisis of this sort in 

the future,” makes a series of recommended legislative changes. See 

Energy Crisis at 3, 26-32. 

 Ultimately, the recommendations in The Energy Crisis of 1977 

report became part of SB 1104 of the 1977-1978 Regular Session, which 

was enacted as Act 323 of 1978. The bulk of present day 35 Pa.C.S. 

§ 7301 was in the original Act 323, with only partial changes being 

made in 1988,3 and again in 2014.4 The provisions of paragraph (c) of 

Section 7301 at issue here have remained unchanged since enacted in 

1978. 

Notably, Pennsylvania’s Emergency Code is nearly identical to 

laws in at least 12 states. Compare 35 Pa.C.S. § 7301, with Ariz. Rev. 

Stat. § 26-303; Cal. Gov’t Code § 8629; Fla. Stat. § 252.36; Ga. Code 

§ 38-3-51; Idaho Code § 46-1008; Ind. Code § 10-14-3-12; Iowa Code 

§ 473.8; Kan. Stat. § 48-924; Mich. Comp. Laws § 10.83; N.D. Cent. 

                                            
3 See Act of July 13, 1988, P.L. 501, No. 87, § 1. 
4 See Act of Oct. 27, 2014, P.L. 2899, No. 187, §1. 
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Code § 37-17.1-05; Okla. Stat. tit. 63, § 6405; R.I. Gen. Laws § 30-15-9. 

In each of those states, a Governor’s emergency declaration can be 

ended by a “concurrent resolution” of the legislative body. See id. And 

more specifically, as it concerns the COVID-19 health crisis, both 

Oklahoma and Georgia, each with substantially identical emergency 

statutes to Pennsylvania’s, see Okla. Stat. tit. 63, § 6405; Ga. Code § 38-

3-51, and each with clear constitutional presentment requirements, see 

Okla. Const. art. VI, § 11; Ga. Const. art. V, § 2, ¶ IV, had emergency 

declarations ratified by concurrent resolutions of their respective 

legislative bodies, with neither concurrent resolution being presented to 

the state governor. See Okla. HCR 1001x, 2020 First Special Session; 

Ga. HR 4EX, 2020 Special Session.5 6 

B. The March 6, 2020 Proclamation, the June 3, 2020 
Renewal, and House Resolution 836. 

On March 6, 2020, Governor Wolf issued a Proclamation of 

Disaster Emergency declaring the existence of a disaster emergency 

throughout the Commonwealth under Section 7301(c) of the Emergency 

                                            
5 Legislative history of HCR 1001x is available at http://www.oklegislature.

gov/BillInfo.aspx?Bill=HCR1001x&Session=201X. 
6 Legislative history of HR 4EX is available at http://www.legis.ga.gov/

Legislation/en-US/Display/2020EX/HR/4. 

http://www.oklegislature.gov/%E2%80%8CBillInfo.%E2%80%8Caspx?%E2%80%8CBill=%E2%80%8CHCR1001x&Session=201X
http://www.oklegislature.gov/%E2%80%8CBillInfo.%E2%80%8Caspx?%E2%80%8CBill=%E2%80%8CHCR1001x&Session=201X
http://www.legis.ga.gov/%E2%80%8CLegislation/%E2%80%8Cen-US/%E2%80%8CDisplay/%E2%80%8C2020EX/HR/4
http://www.legis.ga.gov/%E2%80%8CLegislation/%E2%80%8Cen-US/%E2%80%8CDisplay/%E2%80%8C2020EX/HR/4
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Code, 35 Pa.C.S. § 7301(c) (hereafter, the “March 6 Proclamation”). See 

Petition for Review (“PFR”), Ex. A. Under the March 6 Proclamation, 

the stated “imminent disaster” proclaimed by Governor Wolf was the 

“threat from COVID-19.” On June 3, 2020, Governor Wolf issued a 

Proclamation of Disaster Emergency, amending and renewing the state 

of disaster emergency related to COVID-19 declared on March 6, 2020. 

See PFR, Ex. B (hereinafter, the “June 3 Proclamation”). 

Section 7301(c) of the Emergency Code provides that the General 

Assembly “by concurrent resolution may terminate a state disaster 

emergency at any time.” The Supreme Court has described this 

provision “[a]s a counterbalance to the exercise of the broad powers 

granted to the Governor,” and has re-stated, plainly, what the provision 

means on its face: “the General Assembly by concurrent resolution may 

terminate a state of disaster emergency at any time.” Friends of Danny 

DeVito v. Wolf, 68 MM 2020, 2020 WL 1847100, at *9 (Pa. Apr. 13, 

2020). 

On June 9, 2020, a majority of the Senate, including the Senators, 

adopted a Concurrent Resolution, numbered HR 836 (PN 3910). A 

majority of the House adopted HR 836 (PN 3910) also on June 9, 2020. 
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See PFR, Ex. C. HR 836 provides, in relevant part, as follows: “the 

General Assembly, in accordance with 35 Pa.C.S. § 7301(c) and its 

Article I, Section 12 power to suspend laws, hereby terminate the 

disaster emergency declared on March 6, 2020, as amended and 

renewed, in response to COVID-19[.]”] The Chief Clerk of the House 

was directed under HR 836 to take various steps to officially 

disseminate HR 836 after its adoption, including by: 

a. transmitting a copy of the Concurrent Resolution to the 
Secretary of the Commonwealth as an official action of the 
General Assembly under the authority provided under 
35 Pa.C.S. § 7301(c) to terminate a state of emergency; 

b. transmitting a copy of the Concurrent Resolution to the 
Director of the Pennsylvania Emergency Management 
Agency; 

c. transmitting the Concurrent Resolution to the Legislative 
Reference Bureau for publication in the Pennsylvania 
Bulletin under 45 Pa.C.S. § 725(a)(4); and 

d. causing to be published a summary of the Concurrent 
Resolution in newspapers of general circulation in the 
Commonwealth. 

Upon the adoption of HR 836, the Secretary of the Senate was 

instructed to notify Governor Wolf of the General Assembly’s adoption 

of HR 836 with the directive that Governor Wolf issue an executive 
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order or proclamation ending the state of disaster emergency in 

accordance with the Resolution and 35 Pa.C.S. § 7301(c). 

Despite HR 836, Governor Wolf refused to meet his mandatory 

and ministerial duty to issue an executive order or proclamation ending 

the COVID-19 state of disaster emergency. Instead, Governor has 

demanded that HR 836 be presented to him under Article III, Section 9 

of the Pennsylvania Constitution.  

Section 7301(c) of the Emergency Code provides that if the 

General Assembly terminates a state of disaster emergency by 

concurrent resolution, then the Governor must immediately act, 

without discretion, to formally end his prior proclamation, stating as 

follows: “Thereupon, the Governor shall issue an executive order or 

proclamation ending the state of disaster emergency.” Section 7301(c) of 

the Emergency Code does not state that the concurrent resolution must 

then be presented to the Governor for his review and approval: on the 

face of statute, the concurrent resolution is immediately effective and 

requires the Governor to immediately act “[t]hereupon” its adoption. A 

reading of Section 7301(c) requiring the Governor to review and approve 

a concurrent resolution would render the “at any time language” 
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meaningless and superfluous, because, in fact, the General Assembly 

could not end a state of disaster emergency at all, let alone at the time 

of its choosing. Article III, Section 9 does not apply to HR 836, which is 

a resolution under 35 Pa.C.S. § 7301(c), because it is not an exercise of 

lawmaking under Article III, and is an exercise of the General 

Assembly’s exclusive power to suspend laws under Article I, Section 12.  

Accordingly, HR 836 is effective and does not need to be presented 

to Governor Wolf under either 35 Pa.C.S. § 7301(c) or under Article III, 

Section 9 of the Pennsylvania Constitution. Concurrent Resolution HR 

836 has triggered an immediate, mandatory duty for Governor Wolf to 

act. 

III. SUMMARY RELIEF STANDARDS 

Pennsylvania Rule of Appellate Procedure 1532(b) provides that 

“[a]t any time after the filing of a petition for review in an appellate or 

original jurisdiction matter the court may on application enter 

judgment if the right of the applicant thereto is clear.” Pa.R.A.P. 

1532(b). In other words, an application for summary relief may be 

granted if “‘a party’s right to judgment is clear and no material issues of 

fact are in dispute.’” Jubelirer v. Rendell, 953 A.2d 514, 521 (Pa. 2008) 
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(quoting Calloway v. Pa. Bd. of Prob. & Parole, 857 A.2d 218, 220 n.3 

(Pa. Cmwlth. 2001)). Count I of the Petition for Review seeks 

mandamus relief. This Court has held “that an application for summary 

relief filed pursuant to Pa.R.A.P. 1532(b) is generally the same as a 

motion for peremptory judgment filed in a mandamus action in the 

common pleas court.” See Marshall v. Com., Pennsylvania Bd. of 

Probation and Parole, 638 A.2d 451, 453 (Pa. Cmwlth. 1994).  

IV. ARGUMENT 

Summary relief is appropriate here because the Petition for 

Review poses pure issues of law, the resolution of which do not require 

factual development. As set forth in detail below, examining the 

pertinent legal principles against the undisputed facts, the Court 

should conclude that the Senators satisfy each of the three central 

prerequisites for mandamus. See Philadelphia Firefighters’ Union, 

Local 22, Int’l Ass’n of Firefighters, AFL-CIO ex rel. Gault v. City of 

Phila., 119 A.3d 296, 303 (Pa. 2015) (“Peremptory judgment in 

mandamus is an extraordinary remedy utilized to compel performance 

of a ministerial act or mandatory duty where there exists a clear legal 

right in the plaintiff, a corresponding duty in the defendant, and want 
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of any other adequate and appropriate remedy.” (internal quotation 

marks omitted)). 

First, the Senators have a clear and well-defined right in 

vindicating the General Assembly’s interest under the Emergency Code. 

Second, Governor Wolf’s mandatory duty to terminate the state of 

disaster emergency attached immediately upon adoption of HR 836, and 

any assertion that its operation is contingent on gubernatorial approval 

under Article III, Section 9 of the Pennsylvania Constitution, is 

meritless. Third, no adequate alternative remedy exists for securing the 

Governor’s performance of his duties under the Emergency Code.  

A. The Senators have a clear, specific, and well-defined 
right in preventing the nullification of their vote and 
vindicating the General Assembly’s institutional 
interests. 

With regard to the first element of mandamus relief, having cast a 

vote in favor of HR 836, as contemplated by the Emergency Code, the 

Senators have a clear, specific, and well-defined right in ensuring that 

the Governor fulfills his concomitant statutory obligation. See generally 

Kegerise v. Delgrande, 183 A.3d 997, 1007 (Pa. 2018) (explaining that 

the moving party “must demonstrate … a well-defined, clear, and 

specific right” (internal quotation marks omitted)). Indeed, this Court 
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has recognized – in the specific context of a dispute between the two 

political branches – that where a measure adopted by the General 

Assembly requires gubernatorial action upon it, individual legislators 

have a cognizable interest in compelling the Governor to “carry[y] out 

his corresponding duties in the joint legislative process[.]” Scarnati v. 

Wolf, 135 A.3d 200, 210 (Pa. Cmwlth. 2015), rev’d on other grounds 173 

A.3d 1110 (Pa. 2017); see also Zemprelli v. Scranton, 519 A.2d 518, 521 

(Pa. Cmwlth. 1986) (holding a Senator had a cognizable right in 

mandamus to request “that two elected officials follow a statutory 

requirement directing action in their respective constitutional 

capacities”). As that Court further explained, under such circumstances, 

the Governor’s failure to comply with his concomitant obligations is 

tantamount to an “improper nullification of [the legislators’] votes” and 

causes “a diminution of their [legislative] role.” Scarnati, 135 A.3d at 

210. Here, because the Senators are seeking gubernatorial action on 

HR 836 mandated by the Emergency Code, “a process involving the 

legislature is directly at issue.” Id. (citing Zemprelli v. Daniels, 436 A.2d 

1165, 1167 (Pa. 1981)); see also Zemprelli v. Thornburgh, 423 A.2d 1072, 

1080 (Pa. Cmwlth. 1980) (noting “[p]recedent exists for compelling a 
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governmental executive to act in various ways, so that his inaction 

cannot amount to an improper veto of programs which have been 

established and funded for important goals legislatively adopted”).7 

The Senators’ right in maintaining the efficacy of their vote is 

further augmented when considered in conjunction with concerns 

regarding the derogation of the General Assembly’s institutional 

authority under Article I, Section 12. As detailed below, that power is 

uniquely vested in the Legislature and, thus, any legislator has a right 

in remedying its diminution. See Fumo v. City of Philadelphia, 972 A.2d 

487, 502 (Pa. 2009) (holding state legislators have a legal right to 

“vindicate a power that only the General Assembly allegedly has”). 

                                            
7 Moreover, apart from the Senators’ statutorily prescribed role in the 

adoption and implementation of the Concurrent Resolution, the Governor’s non-
compliance with the Emergency Code also “impacts the manner in which their 
official business is conducted,” Scarnati, 135 A.3d at 210, which this Court has 
recognized provides legislators with a specific and well-defined interest. Specifically, 
the Department of Health’s various orders issued in furtherance of the Governor’s 
Emergency Declaration restricts the Senators’ ability to interact with their 
constituents and provide other valuable services to their community. Such a 
significant curtailment of core constituent services “directly interferes with [the 
Senators’] legislative authority, duties and interests.” Id. 
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B. Upon the General Assembly’s adoption of HR 836, 
Governor Wolf had a ministerial duty to issue an 
executive order or proclamation; his failure to act is 
without just cause. 

Turning to the second element of mandamus relief, Governor Wolf 

is statutorily obligated to issue an executive order or proclamation 

ending the state of disaster emergency and, as explained below, neither 

the plain language of the Emergency Code, nor the pertinent 

constitutional principles provide any justification for his continued 

inaction. In fact, based on the plain language of the Emergency Code, 

once the General Assembly adopts a concurrent resolution terminating 

a disaster emergency under that statute, the Governor must 

immediately issue the requisite executive order or proclamation and has 

no further discretion in the matter. Further, because HR 836 is not an 

exercise of the General Assembly’s lawmaking authority, presentment 

to the Governor under Article III, Section 9 is not required. 

1. Because all prerequisites of Section 7301(c) have 
been met, the Governor has a mandatory duty to 
act. 

Most fundamentally, the mandatory nature of the Governor’s duty 

is evident from the plain language of the Emergency Code. Specifically, 

Section 7301(c) of the Emergency Code provides for termination a 
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gubernatorial emergency proclamation by concurrent resolution, and in 

the very next sentence instructs: “[t]hereupon, the Governor shall issue 

an executive order or proclamation ending the state of disaster 

emergency.” 35 Pa.C.S. § 7301(c) (emphasis added). Because a statute’s 

use of the term “shall” in describing the obligation “clearly indicates … 

a ministerial and mandatory duty” subject to mandamus, the Governor 

was required to end the state of disaster emergency upon adoption of 

the Concurrent Resolution. Stork v. Sommers, 630 A.2d 984, 987 (Pa. 

Cmwlth. 1993); see also Chanceford Twp. Bd. of Supervisors, 923 A.2d 

1099, 1104 (Pa. 2007) (“The word ‘shall’ by definition is mandatory, and 

it is generally applied as such.”). 

In addition, because “[t]hereupon [is] defined as without delay or a 

lapse of time[,]” the Emergency Code plainly does not contemplate any 

intervening consideration or exercise of discretion, but rather requires 

swift action. See Delaware Cty. Lodge No. 27 Fraternal Order of Police 

v. Twp. of Haverford, 654 A.2d 127, 128 (Pa. Cmwlth. 1995) 

(determining, in the context of a mandamus action, a public official’s 

duty was mandatory where the statute required him to act “thereupon”) 

(internal quotation marks and citations omitted); see also Petition for 
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Sunday Movie in City of Pottsville, 70 A.2d 651, 655 (Pa. 1950) 

(“Thereupon means immediately after that, or, without delay.” (internal 

quotation marks and citations omitted)). This conclusion is further 

bolstered by Friends of DeVito, where the Supreme Court, in upholding 

Governor Wolf’s actions under the Emergency Code, emphasized that 

“the General Assembly by concurrent resolution may terminate a state 

of disaster emergency at any time.” 2020 WL 1847100, at *9; see also id. 

at *17 (“We note that the Emergency Code … provides the General 

Assembly with the ability to terminate the order at any time.”).  

In short, based on the statute’s clear and unambiguous language, 

the Governor has a mandatory duty to issue the requisite executive 

order or proclamation, which he was required to carry out forthwith 

following the adoption of the Concurrent Resolution. 

2. HR 836 is not subject to presentment. 

Insofar as Governor Wolf’s refusal to perform his duty under the 

Emergency Code is premised on his insistence that HR 836 must be 

presented for his approval or veto, that argument lacks merit for two 

complementary reasons: first, gubernatorial approval under Article III, 

Section 9 of the State Constitution is not required because HR 836 does 
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not constitute lawmaking; and second, even if the substantive thrust of 

HR 836 can somehow be characterized as meeting the definitional 

criteria of lawmaking, its adoption is an exercise of the General 

Assembly’s unique and exclusive power to suspend laws and,8 thus, 

presentment is not necessary.  

(a) Article III, Section 9 does not apply because 
HR 836 is not an exercise of the General 
Assembly’s lawmaking power and, thus, not 
within the ambit of legislative action 
subject to the requirements of Article III. 

Although, at first glance, Article III, Section 9, appears to suggest 

that all concurrent resolutions, including HR 836, must be presented to 

the Governor, a review of the pertinent authority demonstrates that 

only a limited class of such resolutions require gubernatorial approval. 

To begin, that provision states:  

Every order, resolution or vote, to which the concurrence of 
both Houses may be necessary, except on the question of 
adjournment, shall be presented to the Governor and before 
it shall take effect be approved by him, or being disapproved, 
shall be repassed by two-thirds of both Houses according to 
the rules and limitations prescribed in case of a bill. 

                                            
8 See Pa. Const. art. I, § 12 (“No power of suspending laws shall be exercised 

unless by the Legislature or by its authority.”). 
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Pa. Const. art. III, § 9. Pennsylvania courts, however, have consistently 

rejected a sweeping construct of this provision, holding, instead, that 

only those resolutions that constitute “lawmaking” are subject to 

gubernatorial approval. See, e.g., Com. ex rel. Atty. Gen. v. Griest, 46 A. 

505 (Pa. 1900); Russ v. Com., 60 A. 169 (Pa. 1905). 

This principle was first articulated in Griest, where the Supreme 

Court held that Article III, Section 9 (then Article III, Section 26) does 

not mandate presentment of a joint resolution proposing a 

constitutional amendment. Specifically, the Griest panel explained that 

a resolution is subject to the Governor’s approval only where it is the 

result of the General Assembly’s power to legislate under Article III, 

which the Court described as “the actual exercise of the lawmaking 

power of the commonwealth, in its usual and ordinary acceptation.” 

Griest, 46 A. at 507 (also concluding that, as used in Article III, “the 

word ‘resolution’ has a subject which it necessarily embraces and fills, 

to wit, legislation”). Among other things, the Court noted that the 

presentment provision in question was housed in Article III, which, it 

emphasized, “is confined exclusively to the subject of legislation[,]” and 

“prescribes the manner in which the business of making laws must be 
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conducted[.]” Id. Accordingly, the Griest Court concluded “it is perfectly 

manifest that the orders, resolutions, and votes which must be so 

submitted are, and can only be, such as relate to and are a part of the 

business of legislation, as provided for and regulated by the terms of 

article 3[.]” Id. at 508 (emphasis added).  

The Court reaffirmed this precept five years later, when – 

applying Griest’s formulation – it held that a concurrent resolution 

expending funds to attend an out-of-state ceremony required 

gubernatorial approval. See Russ, 60 A. at 171. Specifically, the Court 

concluded that the resolution was subject to Article III, Section 9 

because it was in the nature of a contract that “commit[ed] the state” to 

expenditure of public funds on behalf of the Commonwealth and, thus, 

“was a matter in the nature of legislation.” Id. In addition to firmly 

establishing its precedential value, Russ confirmed that Griest’s 

constitutional paradigm is not strictly confined to a resolution related to 

constitutional amendment.9  

                                            
9 See also Sweeney v. King, 137 A. 178, 178 (Pa. 1927) (holding that 

notwithstanding the constitutional limit on the type of “legislation” permitted 
during a special sessions convened by the Governor, the General Assembly could 
adopt a resolution proposing a constitutional amendment, since such resolutions 
were not “legislation” as contemplated by the Constitution).  
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The Griest framework was further crystalized in Joint or 

Concurrent Resolutions, 24 Pa. D. 721 (Pa. Att’y Gen. June 9, 1915), 

where Attorney General Brown was asked to provide an opinion on 

“whether or not it is necessary for joint or concurrent resolutions of the 

Senate and House of Representatives to be presented to [the Governor] 

and approved or disapproved by [him].” 24 Pa. D. at 721.10 Relying on 

Russ and Griest, as well as judicial treatment of analogous provisions in 

other states,11 Attorney General Brown concluded: 

not all joint or concurrent resolutions passed by the 
legislature must be submitted to the Governor for his 
approval, but only such as make legislation or have the effect 
of legislating, i.e., enacting, repealing or amending laws or 
statutes or which have the effect of committing the State to a 
certain action or which provide for the expenditure of public 
money. 

24 Pa. D. at 723 (emphasis added). Applying this precept, the Attorney 

General analyzed eighteen joint and concurrent resolutions adopted in 

                                            
10 As this Court has explained, “although opinions of the Attorney General 

are not binding on the Court, the courts customarily afford great weight to official 
opinions of the Attorney General.” Com. ex rel. Pappert v. Coy, 860 A.2d 1201, 1208 
(Pa. Cmwlth. 2004); see also Baird v. Twp. of New Britain, 633 A.2d 225, 229 (Pa. 
Cmwlth. 1993) (“While opinions of the Attorney General are not binding on this 
court, they are entitled to great weight.”). 

11 See Ex parte Wolters, 144 S.W. 531 (Tex. Crim. App. 1911); Warfield v. 
Vandiver, 60 A. 538, 538 (Md. 1905). 
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the 1915 Session of the General Assembly and offered his view 

regarding the necessity for presentment as to each.12 

Historical practices also confirm that concurrent resolutions, 

“unless in exceptional cases,” do not require presentment. As relayed in 

an authoritative treatise by Charles B. Buckalew,13 who was a delegate 

to Pennsylvania’s Constitutional Convention of 1873: 

In the practice of the Pennsylvania Legislature, bills and 
joint resolutions intended to have the effect of laws have 
been transmitted to the Governor for his approval, but 
concurrent resolutions, unless in exceptional cases, have not. 
The meetings of the two Houses in joint convention to 
perform any duty charged upon them by the Constitution or 
laws, the appointment of joint committees of investigation, 
and other concurrent action of the two Houses, have been 
authorized and regulated by resolutions which had no 
executive sanction. Of course, no mere concurrent resolution 

                                            
12 Notably, when presented with the same issue of presentment and 

resolutions, Attorney General Woodruff, adopted his predecessor’s view, remarking: 
Attorney-General Brown’s opinion is very complete and carefully 
considered, and there is no change in our Constitution or laws which 
would warrant my taking it up for review. Therefore, it will continue to 
be the opinion of the Department of Justice that not all joint or 
concurrent resolutions passed by the legislature must be submitted to 
the Governor for his approval, but only such as make legislation or have 
the effect of legislating[.] 

Concurrent Resolutions, 7 Pa. D. & C. 672, 1926 WL 64605 at *1  (Pa. Att’y Gen. 
Feb. 3, 1926) (emphasis added). 

13 See League of Women Voters v. Commonwealth of Pa., 178 A.3d 737, 809 
(Pa. 2018) (citing Buckalew treatise); Arneson v. Wolf, 117 A.3d 374, 400 n.4 (Pa. 
Cmwlth. 2015) (Pellegrini, PJ, dissenting; citing same), aff’d 124 A.3d 1225 (Pa. 
2015). 
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could appropriate money from the treasury, or have any 
effect as a statute law.  

Charles B. Buckalew, An Examination of the Constitution of 

Pennsylvania, at 94 (1883); see also McGinley v. Scott, 164 A.2d 424, 

430 (Pa. 1960) (observing that bills require gubernatorial approval, but 

“[r]esolutions, on the other hand, may be adopted by either one, or both, 

of the Houses of the General Assembly and do not require the 

Governor's signature or approval to validate them and are not subject to 

veto by the Governor”); accord Costa v. Cortes, 142 A.3d 1004, 1011 n.5 

(Pa. Cmwlth. 2016) (“Traditionally, concurrent resolutions have not 

required approval of the Governor, because they were not considered an 

exercise of legislative power.” (citing Com. v. Kuphal, 500 A.2d 1205, 

1206-07 (Pa. Super. 1985))), aff'd, 145 A.3d 721 (Pa. 2016). 

Since Russ, recent authority on the subject of presentment of 

concurrent resolutions has been sparse; nevertheless, the continued 

viability of Griest’s central framework has not been questioned and, in 

fact, has been reaffirmed in the last several decades. See W. Shore Sch. 

Dist. v. Pennsylvania Labor Relations Bd., 626 A.2d 1131, 1134 (Pa. 

1993) (quoting Griest and explaining that whether the procedural 

dictates of Article III are implicated turns on “whether passage of [the 
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resolution] was or was not a law”)14; Fabrizio v. Kopriver, 73 Dauph. 

345, 347 (1959) (explaining that “Article III, § [9], requiring 

presentation to the Governor of an order, resolution or vote refers to 

matters that are legislative in character, even though such matters do 

not amount to a bill within the meaning of Article III, § 1, and Article 

IV, § 15”) (attached as Exhibit 2);15 see also Com. v. Sessoms, 532 A.2d 

775, 788 (Pa. 1987) (Larsen, J., dissenting) (“The constitutional 

requirement that orders, resolutions or votes which require the 

concurrence of both Houses of the Legislature … shall be presented to 

the Governor applies only to those acts that constitute an ‘exercise of 

legislative power’ by the General Assembly.”).16  

                                            
14 West Shore holds a concurrent resolution that purports to reestablish an 

agency set for termination is an example of lawmaking and thus must be presented 
to the Governor. See 626 A.2d at 1135-36. 

15 Notably, Fabrizio was decided by the Dauphin County Court of Common 
Pleas “in its Commonwealth Docket role as predecessor to the Commonwealth 
Court[.]” See Vlasic Farms, Inc. v. Pennsylvania Labor Relations Board, 734 A.2d 
487, 491 (Pa. Cmwlth. 1999) (recognizing the Court of Common Pleas of Dauphin 
County as the Commonwealth Court’s predecessor). As such, it is part of the 
Commonwealth Court’s “established precedent.” Hosp. Mgmt. Corp. v. 
Commonwealth, 171 A.3d 936, 942 n.8 (Pa. Cmwlth. 2017) (“Prior to the creation of 
Commonwealth Court, the Court of Common Pleas of Dauphin County served some 
functions akin to those served by the present Commonwealth Court, and we view 
those decisions as established precedent of this Court.”). 

16 In Sessoms the Supreme Court found that a concurrent resolution 
concerning sentencing guidelines needed to be presented to the Governor under 
Article III, Section 9 to have force of law. See 532 A.2d at 782. However, the 
majority opinion in Sessoms does not explain why the resolution at issue was an 
exercise of lawmaking power under Article III, which is the issue presented here. 
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Against this backdrop, Governor Wolf’ suggestion that HR 836 is 

subject to his approval under Article III, Section 9 is unavailing, since 

the adoption of that resolution does not “have the effect of legislating” 

under Pennsylvania law for several reasons, as set forth below.  

(i) Governor Wolf’s Emergency 
Proclamation is not a “law,” thus, its 
termination by HR 836 does not “have 
the effect of amending or repealing 
laws.” 

First, because Governor Wolf’s Emergency Proclamation is not a 

“law,” its termination by HR 836 does not “have the effect of amending 

or repealing laws.” In this regard, it is important to note that “[t]he 

word ‘law’ has a fixed and definite meaning.” In re Baldwin Township 

Allegheny County Annexation, 158 A. 272, 272-73 (Pa. 1931) (internal 

quotation marks omitted). Specifically, “[i]n its general sense [law] 

imports ‘a rule of action[,]” id., which “means a rule of civil conduct, 

prescribed by the supreme power in the state.” Belitskus v. Stratton, 

                                            
Justice Larsen in dissent did set forth the analytical framework for what makes a 
law, see supra, but does not further illuminate what guidelines the majority used to 
reach a contrary conclusion. See 532 A.2d at 788-89. For this reason, while Sessoms 
may provide an example of a concurrent resolution that was concluded to be an 
exercise of lawmaking, the decision shines little light on what a court should look at 
to make that conclusion; thus, it is largely inapposite for present purposes. 
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830 A.2d 610, 615 (Pa. Cmwlth. 2003) (internal quotation marks 

omitted)).  

With these precepts in mind, neither the March 6 Proclamation, 

nor the June 6 Proclamation can properly be characterized as a “law” 

and, thus, their termination by HR 836 was not a repeal of a law. To 

illuminate, the Governor’s proclamations, in substance, are nothing 

more than a declaration of fact – i.e., a formal announcement that a 

state of disaster emergency exists in the Commonwealth. While that 

finding enables certain temporary measures to alleviate the exigency, 

the Governor’s proclamations did not (and could not) prescribe rules of 

civil conduct and, instead, established the factual predicate necessary 

for other executive agencies to use certain powers granted to them by 

statute. Such a declaration that lacks even the basic terms and 

provisions necessary for guiding civil conduct is not a law. See Baldwin 

Township, 158 A. at 273 (“[T]he law with all its provisions and its 

penalties must be complete when it leaves the Legislature.” (citing 

O’Neil v. Am. Fire Ins. Co., 30 A. 943, 944 (Pa. 1895) (“The effect of our 

cases is to settle firmly the rule that the law must be complete in all its 

terms and provisions when it leaves the legislative branch of the 
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government[.]”))). Given that Governor Wolf’s proclamations were not 

“law,” their termination was neither a repeal nor an amendment of 

“law.” 

Moreover, Governor Wolf’s use of proclamations as the vehicles for 

invoking his powers under the Emergency Code – rather than executive 

orders – further bolsters the conclusion that they lacked the necessary 

elements of a law. As this Court has explained, proclamations are 

generally “formal, ceremonial, and political orders,” which are issued to 

make the public aware of some event “and usually ha[ve] no legal 

effect.” Shapp v. Butera, 348 A.2d 910, 913 (Pa. Cmwlth. 1975). In turn, 

resolutions are “[a] formal expression of the opinion or will of an official 

body or a public assembly, adopted by vote.” McGinley v. Scott, 164 A.2d 

424, 430 (Pa. 1960) (internal quotation marks omitted). These 

definitions further underscore that the emergency proclamations were 

not laws, but rather formal announcements that created the 

circumstances necessary for the exercise of certain statutory powers. 

HR 836, for its part, was a legislative (counter)declaration – as 

permitted by the Emergency Code – that the disaster state of 

emergency has ended and formal pronouncement of a return to the 
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status quo. Once HR 836 was duly adopted and published in the 

Legislative Journal, the Governor was statutorily obligated to 

immediately declare an end to the disaster state of emergency. 

Finally, because Article III of the State Constitution provides that 

“[n]o law shall be passed except by bill,” Pa. Const. art. III, § 1, only 

“rules of civil conduct” that have been enacted pursuant to the process 

outlined in Article III are laws. Accord Young v. Fetterolf, 182 A. 676, 

679 (Pa. 1936) (“Laws are rules of civil conduct, and the making of them 

is a purely legislative act.”); Belitskus, 830 A.2d at 615 (“Article III 

concerns legislation enacted by or prohibited to the General 

Assembly[.]”). Although regulations satisfy this criteria – provided that 

they are properly promulgated and authorized by statute – executive 

orders and proclamations do not have the same force and effect. See 71 

P.S. § 745.3 (defining “regulation” under the Regulatory Review Act, 

providing that “[t]he term shall not include a proclamation, executive 

order, directive or similar document issued by the Governor”); see also 

45 Pa.C.S. § 501 (defining “[a]dministrative regulation[,]” under the 

Commonwealth Documents Law as “any regulation except a 
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proclamation, executive order, executive directive or other similar 

document promulgated by the Governor”). 

(ii)  HR 836 does not provide for 
expenditure of public funds and does 
not commit the state to an affirmative 
act. 

Second, HR 836 is not subject to presentment under Article III, 

Section 9 because, unlike the resolution in Russ, it does not “have the 

effect of committing the State to a certain action.” As an initial matter, 

nothing in HR 836 “provide[s] for the expenditure of public money.” 

Joint or Concurrent Resolutions, 24 Pa. D. at 723, and to the extent 

expenditure of public funds occurs following termination of the June 3 

Proclamation, they were appropriated in previously-enacted legislation 

– not in HR 836.  

Similarly, unlike the resolution in Russ, HR 836 does not 

“affirmative[ly]” require – or, for that matter, even relate to – any 

particular “action.” Fabrizio, 73 Dauph. at 348 (“[I]f the resolution … 

does not commit the state to any affirmative action, then such a 

resolution would be within the purview of Article III, § [9].”). In 

addition, HR 836 does not commit the Commonwealth to anything. 

Indeed, any action the Commonwealth undertakes following 
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termination of the March 6 and June 3 Proclamations are those to 

which it has already been “committed” by duly enacted laws. Moreover, 

when considered in light of Russ’s factual background, there should be 

little doubt that its holding is inapposite to HR 836. Specifically, the 

resolution in that case “commit[ed] the State to participation in … 

dedicatory exercises[,]” which the Court concluded, “amount[ed] 

practically to an enactment authorizing special committees of the 

Senate and House to act on behalf of the state.” Russ, 60 A. at 171. By 

contrast, HR 836 does not authorize any action on behalf of the state.  

In sum, therefore, regardless of the lens through which HR 836 is 

viewed, it does not constitute lawmaking and, consequently, it is not 

subject to presentment under Article III, Section 9. 

(b) Since the Legislature has the exclusive 
power to control the suspension of laws 
under Article I, Section 12, it has the 
concomitant authority to end a suspension 
of laws by concurrent resolution without 
presentment. 

Even if this Court concludes that the definitional criteria of 

“lawmaking” set forth above are satisfied, HR 836 is also not subject to 

presentment under Article III, Section 9 because its adoption was an 

exercise of the Legislature’s power of suspending laws under Article I, 
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Section 12 of the Pennsylvania Constitution. And because that 

authority is exclusively entrusted to the General Assembly and “[i]s 

excepted out of the general powers of government … delegated” by other 

provisions of the Constitution, Pa. Const. art. I, § 25, a suspension of 

laws may be implemented or terminated without recourse to Article III.  

(i) The history of Article I, Section 12 
reveals it is an important, exclusive 
right of the General Assembly. 

To explain the foregoing, and given the unique nature of Article I, 

Section 12 and the rarity with which it is invoked, a brief summary of 

its history and application is warranted. To that end, Article I, Section 

12 entitled “Power of suspending laws,” states in total as follows: “No 

power of suspending laws shall be exercised unless by the Legislature 

or by its authority.” Pa. Const. art. I, § 12. This provision has its origins 

in 17th century England, where as a result of an abusive history of law 

suspensions by the monarchy, the power to suspend laws was granted – 

exclusively – to Parliament. See Nicolette v. Caruso, 315 F. Supp. 2d 

710, 726 (M.D. Pa. 2003); Baker v. Fletcher, 204 S.W.3d 589, 592 (Ky. 

2006); David Alexander Peterson, Louisiana’s Legislative Suspension 

Power: Valid Method for Override of Environmental Laws and Agency 
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Regulations?, 53 La. L. Rev. 247, 250 (1992). This parliamentary grant 

of power was enshrined in the English Bill of Rights of 1689, which 

stated in relevant part: “That the pretended power of suspending of 

laws, or the execution of laws, by regal authority, without consent of 

Parliament, is illegal.” See Nicolette, 315 F. Supp. 2d at 726; see also 

Charles B. Buckalew, An Examination of the Constitution of 

Pennsylvania, at 18 (1883) (noting Article I, § 12 “[d]erived” from 

English Bill of Rights of 1689).17 While couched as an exclusive power of 

the Parliament, the foregoing provision of the English Bill of Rights 

acted primarily as a restraint on the monarchy. See Eugene Wambaugh, 

War Emergency Legislation - A General View, 30 Harv. L. Rev. 663, 665 

(1917).  

Later, chiefly because the British government had “ruthlessly 

exercised” suspension of duly-enacted laws against the American 

colonies, see Baker, 204 S.W.3d at 592, variants of this English principle 

found their way into many early American state constitutions. Indeed, 

the substantive text of today’s Article I, Section 12 first appeared in the 

                                            
17 Available at https://www.google.com/books/edition/_/vOWeAQAACAAJ?hl

=en&gbpv=0. 

https://www.google.com/books/edition/_/vOWeAQAACAAJ?hl=en&gbpv=0
https://www.google.com/books/edition/_/vOWeAQAACAAJ?hl=en&gbpv=0
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Pennsylvania Constitution of 1790. See Steven G. Calabresi et al., State 

Bills of Rights in 1787 and 1791: What Individual Rights Are Really 

Deeply Rooted in American History and Tradition?, 85 S. Cal. L. Rev. 

1451, 1535 (2012); Pa. Const. of 1790, art. IX, § 12 (entitled, “Of 

suspending laws”; stating: “That no power of suspending laws shall be 

exercised, unless by the legislature, or its authority.”).18 At the time 

Pennsylvania added this provision in 1790, it joined six other states 

with similar organic laws, and joined a seventh state with Vermont’s 

admission as a state in 1791. See Calabresi, State Bills, at 1534-35 

(Delaware, Maryland, Massachusetts, North Carolina, New Hampshire, 

Vermont, and Virginia); see also Del. Const. art. I, § 10; Md. Const. 

Decl. of Rights art. 9; Mass. Const. pt. 1, art. XX; N.C. Const. art. I, § 7; 

N.H. Const. pt. I, art. 29; Va. Const. art. I, § 7; Vt. Const. ch.1, art. 15. 

Since the 1790s, other state constitutions have been adopted containing 

similar suspending provisions. See Ala. Const. art. I, § 21; Ind. Const. 

art. I, § 26; Ky. Const. § 15; La. Const. art. 3, § 20; Me. Const. art. I, 

                                            
18 Available at https://www.paconstitution.org/texts-of-the-constitution/1790-

2/. 

https://www.paconstitution.org/texts-of-the-constitution/1790-2/
https://www.paconstitution.org/texts-of-the-constitution/1790-2/
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§ 13; Ohio Const. art. I, § 18; Or. Const. art. I, § 22; S.C. Const. art. I, 

§ 7; Tex. Const. art. I, § 28.  

As is the case in most states that have the power, Pennsylvania’s 

suspension power is found in the Declaration of Rights.19 See Pa. Const. 

art. I, § 12. The Declaration embodies the “great and essential 

principles of free government[.]” Pa. Const. art. I, intro. cl. The 

Declaration further provides that the rights therein are “excepted out of 

the general powers of government and shall forever remain inviolate.” 

Pa. Const. art. I, § 25. In other words, the General Assembly’s exclusive 

power to control the suspension of laws is fundamental, and inviolate, 

and it is critical to a free and democratic Pennsylvania. 

Despite the importance of Article I, Section 12, and the critical 

check it places on the Executive Branch, Commonwealth history has 

resulted in few decisions giving it dimension at all; let alone full 

dimension. In fact, the limited caselaw to date chiefly reveals the 

provision arises in two types of cases: (1) those involving non-delegation 

                                            
19 A suspension power exclusively conferred upon the legislature is found in 

the Declaration of Rights of the Constitutions of Alabama, Delaware, Indiana, 
Kentucky, Maine, Maryland, Massachusetts, North Carolina, New Hampshire, 
Ohio, Oregon, South Carolina, Texas, Vermont, and Virginia. See supra. 
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challenges, and (2) those involving “failure to act” challenges against 

Executive Branch officials. See Nicolette, 315 F. Supp. 2d at 726.  

As to the former type, Article I, Section 12 has been invoked in 

challenges to local officials exercising the power to suspend laws upon a 

statutory delegation. See West Philadelphia Achievement Charter 

School v. Sch. Dist. of Philadelphia, 132 A.3d 957, 963, 968 (Pa. 2016); 

Young v. Fetterolf, 182 A. 676, 679-80 (Pa. 1936). These cases show that 

if the power to suspend is delegated by the General Assembly, it must 

be done with sufficient guidance and restraint to control action by the 

officials upon whom it is conferred, or else Article II, Section 1 is 

violated. See West Philadelphia, 132 A.3d at 968; Young, 182 A. at 680.  

As to the latter type of cases, Article I, Section 12 has been 

invoked in matters where it was alleged that an Executive Branch 

official failed to fulfill some statutory mandate or law. See Com. v. 

Williams, 129 A.3d 1199, 1208-09, 1218 (Pa. 2015) (Governor); 

Hetherington v. McHale, 311 A.2d 162, 167 (Pa. Cmwlth. 1973) 

(Attorney General). This line of cases reveals that absent a standalone 

constitutional provision permitting an Executive official to otherwise 

fail to act on an existing law, see Williams, 129 A.3d at 1217 (noting 
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Governor’s independent constitutional power to issue temporary 

reprieves), the official’s refusal to act is an unlawful suspension of laws. 

Hetherington, 311 A.2d at 167, rev’d on other grounds 329 A.2d 250 (Pa. 

1974). 

(ii) Under the principles of Griest, actions 
by the General Assembly under Article 
I, Section 12 are exempt from 
presentment. 

With this critical background in mind, Griest’s central holding 

comes into renewed focus. Specifically, in addition to concluding that 

the resolution at issue there did not have the effect of lawmaking, the 

Griest Court also held the resolution was exempt from Article III 

because the authority for amending the constitution was a power 

uniquely assigned to the legislative branch, which was not housed in 

Article III and could not be exercised in the ordinary lawmaking 

process. In this regard the Griest panel observed: 

It is too plain for argument that, unless there were 
somewhere else in the constitution a provision for creating 
amendments thereto, that power could not be exercised 
under any provision of the third article. It follows that a 
direction to submit ‘every order, resolution or vote’ of the two 
houses to the governor for his approval does not carry with it 
any other matter than such as is authorized by the article. 
As constitutional amendments are not authorized by the 
third article, they cannot be within the purview of those 
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orders, resolutions, or votes which must be submitted for the 
action of the governor. 

Griest, 46 A. at 507-08. In terms of the arrangement of the 

constitutional provisions, the panel also noted that the method of 

effectuating a constitutional amendment “is a separated and 

independent article, standing alone and entirely unconnected with any 

other subject[,]” which “does [not] contain any reference to any other 

provision of the constitution as being needed or to be used in carrying 

out the particular work to which [it] is devoted.” Id. at 506. 

Applying these precepts here, HR 836 – regardless of its 

substantive effect – is an exercise of the General Assembly’s power of 

suspending laws under Article I, Section 12, which is a discrete, self-

contained assignment of authority to the Legislature. As such, it cannot 

be subject to gubernatorial approval. This is so because the limited 

power of suspending laws “[i]s excepted out of the general powers of 

government … delegated” by the Pennsylvania Constitution, Pa. Const. 

art I, § 25, and absent the specific grant of such authority to the 

General Assembly, no power of suspending laws could exist. 

Accordingly, because “[i]t is too plain for argument that, unless there 

were somewhere else in the constitution a provision for [suspending 
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laws], that power could not be exercised under any provision of the 

third article[,]” Griest, 46 A. at 507, the General Assembly has sole 

discretion in determining the vehicle through which this power can be 

exercised – e.g., “order,” “resolution,” etc. Indeed, this was the precise 

conclusion reached by the Louisiana Supreme Court in assessing its 

legislature’s power to suspend laws by concurrent resolution under a 

nearly identical constitutional provision: 

As there are no constitutional provisions regulating the 
method of suspending a law, there is no prohibition against 
suspension by concurrent resolution. The right of the 
Legislature, therefore, to suspend, or to authorize the 
suspension of a law under article 19, § 5, would carry with it 
the right to make suspension effective in any way it sees fit, 
unless there was some constitutional provision to the 
contrary. It is familiar doctrine that the Legislature of a 
state, unlike Congress, which cannot do anything which the 
federal Constitution does not authorize, may do everything 
which the state Constitution does not prohibit. Suspension 
in the case at bar, under the authority of a concurrent 
resolution, was therefore permissible. 

State ex rel. Porterie v. Grosjean, 161 So. 871, 877 (La. 1935) (internal 

citations omitted); accord Com. ex rel. Kelley v. Keiser, 16 A.2d 307, 310 

(Pa. 1940) (“This argument overlooks the general principle of 

interpretation applicable to a state, as distinguished from the Federal 

constitution, that powers not expressly withheld from the Legislature 
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inhere in it, and this is especially so when the Constitution is not self-

executing.”). 

While HR 836 does not suspend any laws, insofar as it is an 

exercise of that plenary power under Article I, Section 12, it is governed 

by the same precepts as a resolution providing for suspension of laws in 

the first instance. See Costa v. Cortes, 143 A.3d 430, 436-38 (Pa. 

Cmwlth. 2016) (holding that all resolutions in furtherance of the 

General Assembly’s exercise of its power of proposing a constitutional 

amendment are exempt from Article III’s requirement – not merely the 

primary resolutions containing the proposed amendment). To 

illuminate, the Governor’s emergency proclamations effecting a 

suspension of certain laws was an exercise of a power vested exclusively 

in the General Assembly. While the plain language of Article I, Section 

12 contemplates that the Governor may be permitted to exercise the 

Legislature’s authority to suspend laws, that power cannot be 

transferred to the Governor; rather, the authority to suspend laws 

vested in the General Assembly can be neither abrogated nor diluted. 

As aptly articulated by the Pennsylvania Supreme Court: 

Regardless of exigencies which at times arise or of how 
trying our economic or social conditions become, the powers 
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and duties imposed by the Constitution upon the legislative 
branch of our government remain steadfast and neither the 
urgency of the necessity at hand nor the gravity of the 
situation allow the legislature to abdicate, transfer or 
delegate its authority or duty to another branch of the 
government. 

Holgate Bros. Co. v. Bashore, 200 A. 672, 675 (Pa. 1938); see also Wilson 

v. Sch. Dist. of Philadelphia, 195 A. 90, 93 (Pa. 1937) (“Under a well-

balanced constitution, the legislature can no more delegate its proper 

function than can the judiciary. It is on the preservation of the lines 

which separate the cardinal branches of the government, that the 

liberties of the citizen depend.”). Finding a transfer of this authority to 

suspend and then subjecting its reclamation to a process more onerous 

than would be required for its exercise in the first instance (i.e., a 2/3rds 

veto override) would constitute precisely such an impermissible 

dilution.  

Indeed, the Pennsylvania Supreme Court has recognized that 

when the Governor is granted authority to exercise a power he 

otherwise would not have, he acts as the legislature’s agent and, thus, 

is subject to any restrictions the General Assembly may see fit to put 

into place. See Com. of Pa. ex rel. Woodruff v. Benn, 131 A. 253, 259 (Pa. 

1925). Specifically, in Benn, the General Assembly created an office and 
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allowed the Governor to appoint and remove the officers, but only with 

the Senate’s consent. The Governor attempted to unilaterally remove an 

appointed officer, arguing the statute’s limit of his power of removal 

violated his constitutional power to remove officers at his pleasure. 

Ultimately, the Supreme Court found the statute was valid and did not 

violate the constitutional provision that allows the Governor to remove 

officers at his pleasure. As relayed by that Court: 

Moreover, the [statute] shows that the Legislature itself, so 
far as the final say in such matters is concerned, desired and 
intended to preserve its right to appoint and discharge these 
instruments of legislative service; and to this end it dictated 
the manner in which its agent, the Governor, should exercise 
the powers delegated to him in those regards. That such was 
the intention of the lawmakers, and is the essence of the 
legislation before us, cannot be doubted; and this is the 
reading we place on the two above-mentioned sections of the 
act of 1913. 

Id. (emphasis added). Similarly, here, in the same statute that 

authorized Governor Wolf to suspend laws, the General Assembly not 

only retained for itself – as it must – the ultimate authority for 

determining when a suspension of laws is no longer appropriate, but 

also specified the vehicle through which it may be exercised: a simple 

majority concurrent resolution. See 35 Pa.C.S. § 7301(c). 
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(iii) Other considerations permit the 
General Assembly, under Article I, 
Section 12 to unilaterally end the 
suspension of laws. 

Finally, several other considerations militate in favor of 

concluding that the power of suspending laws – and by extension, the 

power of terminating a suspension of laws – can be exercised by 

concurrent resolution without gubernatorial approval.  

First, the suspension of laws necessarily contemplates emergency 

circumstances, requiring immediate action by the General Assembly. 

Given that Article III, Section 9 affords the Governor a ten-day window 

in which to act, subjecting a resolution under Article I, Section 12 to the 

Governor’s veto is antithetical to the very purpose of Section 7301(c).20 

In this respect, it bears noting that there are over a dozen statutes that 

permit legislative action by concurrent resolution and while some 

require presentment to the Governor,21 others do not. Significantly, 

however, the vast majority of provisions contemplating a concurrent 

                                            
20 Indeed, both by its express terms and based on a review of the debates 

from the Constitutional Conventions, many provisions of Article III, such as the 
single-subject mandate and the requirement that bills be considered on three 
separate days, are expressly designed to inhibit fast action.  

21 See, e.g., 71 P.S. § 745.7; 53 P.S. § 42206; 53 P.S. § 28206; 53 P.S. 
§ 12720.206. 
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resolution without presentment relate to emergency measures. See, e.g., 

35 P.S. § 7130.309; 35 P.S. § 6020.501; 46 P.S. § 145.12; 53 Pa.C.S. 

§ 1137; 71 P.S. § 720.2. 

Second, because the Emergency Code seemingly grants vast 

powers of suspending laws to the Governor, requiring a 2/3rds majority 

to terminate such a suspension would substantially increase the power 

of the executive. Such a significant concentration of authority in one 

branch can have pernicious consequences that would significantly 

disturb the political equilibrium. Conversely, and in response to any 

rejoinder from the Governor along such lines, exempting concurrent 

resolutions under Section 7301(c) from Article III, Section 9 would not 

unduly expand legislative power. This is so since all resolutions that are 

part of the General Assembly’s exercise of its Article III lawmaking 

power would remain subject to the Governor’s veto – irrespective of 

whether they are labeled a “bill,” a “concurrent resolution,” or an 

“order,” etc. As such, this Court’s disposition of this matter is easily 

cabined as a narrow exercise of legislative power, consistent with 

existing constitutional principles. In sum, HR 836 cannot be 

transformed into a new all-purpose tool that could be used to degrade 
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the Governor’s powers relative to ordinary legislation, where the 

suspension of laws is not at stake. 

C. The Senators are entitled to mandamus because no 
alternative remedy exists which is complete and 
adequate. 

Finally, mandamus is the proper vehicle for compelling Governor 

Wolf to issue the necessary proclamation or order ending the state of 

disaster emergency because the Senators lack an alternative remedy 

that is complete and adequate. Indeed, as noted by the Pennsylvania 

Supreme Court in Brotherhood of Railroad Trainmen, where an 

executive officer ignores a statutory obligation, mandamus is the only 

form of relief that can offer a complete and adequate remedy. See Bhd. 

of R. R. Trainmen v. Walker, 105 A.2d 363, 366 (Pa. 1954) (“This duty 

the Department ignored and mandamus was the obvious tocsin to call 

him to the function assigned to him by the pronouncement of the 

General Assembly.”). As that panel further cautioned, while mandamus 

is discretionary with the Court, “[j]udicial discretion should not be 

exercised to withhold the writ of mandamus to enforce a clear right 

conferred by statute, where no other remedy is available to secure such 

right, for the law and the right are imperative upon the court.” Id. at 
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367 (quoting Hotel Casey Co. v. Ross, 23 A.2d 737, 742 (Pa. 1942) 

(explaining that mandamus was the appropriate method of compelling 

the performance of a mandatory duty)). To the extent Governor Wolf 

suggests that other remedies are available through the political process, 

that argument lacks merit. While his action with which legislators 

disagree could be addressed through the ordinary political process (by, 

for instance, enacting legislation that overrides the action), in the event 

of inaction, there are no other available methods of securing his 

compliance with a clear legislative mandate. Short of impeachment, 

which is not a viable alternative remedy,22 no other form of relief exists. 

                                            
22 See, e.g., Campbell v. Clinton, 52 F. Supp. 2d 34, 45 n.11 (D.D.C. 1999) 

(rejecting the President’s contention that the legislators’ authority to impeach was 
an effective political remedy and cautioning that “[t]he mere availability of a 
legislative alternative is not sufficient to defeat standing; if it were, a legislator 
would never have standing since Congress always has the option of impeaching and 
removing the President” (emphasis in original)), aff’d, 203 F.3d 19 (D.C. Cir. 2000); 
accord Blumenthal v. Trump, 335 F. Supp. 3d 45, 68 (D.D.C. 2018) (“[T]he 
availability of the extreme measure of impeachment, to enforce the President's 
compliance with the Clause is not an adequate remedy within the meaning of 
Raines.” (internal citations omitted)); see also Dellums v. Bush, 752 F. Supp. 1141 
(D.D.C. 1990) (holding a group of legislators had standing to challenge the 
President’s power to initiate military action without congressional approval because 
Congress’ authority to impeach and direct military appropriation was “not available 
. . . either politically or practically” and power to pass a joint resolution counseling 
the President to refrain from acting without congressional approval was inadequate 
because it was unlikely to stop the President). 
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V. CONCLUSION  

Pennsylvanians long-ago rejected a government by monarchy, just 

as their forebears did in England; yet today, we find ourselves subject to 

the unilateral rule of a Governor who claims he is not subject to the 

lawful demands of the co-equal General Assembly. Governor Wolf is 

simply wrong. Commonwealth government is a balanced system, where 

no branch is supreme, and where certainly no branch rules by itself in 

times of crisis or otherwise. Simply put, the delicate, but clear, balance 

of powers in both the Pennsylvania Constitution, and in 35 Pa.C.S. 

§ 7301(c), must be restored by a judgment entered by this Court 

compelling Governor Wolf to fulfill his mandatory duty.  

Therefore, the Senators respectfully request that the Court grant 

the pending Application for Expedited Summary relief, and promptly 

enter judgment against Governor Wolf. 
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We hereby transmit to you the report of the Senate Committees on
Environmental Resources and Consumer Affairs regarding our joint
inquiry into the energy crisis which crippled much of Pennsylvania
last winter.

This inquiry was undertaken with three fundamental objectives
in mind.

Our committees wanted to determine: How prepared was the state
to cope with a natural crisis of this magnitude? How effective was
its response? What might we do, both legislatively and through the
exercise of public leadership, to better enable the State to respond
to similar crises in the future?

Having conducted our study, this report, then represents our
best thinking on the subject.

It in no way pretends to be a full and final answer to a pro
blem of such complexity. It also recognizes quite realistically that
Pennsylvania, acting alone, cannot solve a problem which is of national
rather than state proportions.

Nonetheless, we commend it and its recommendations to you
enthusiastically.
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Franklin L. K'~y
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We believe this report does propose constructive steps for this
Commonwealth to take to'better fortify its capability to anticipate and
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THE ENERGY CRISIS: I

THE BACKDROP

~ .•.We are in a desperate situation:"

--Fred Lebder,
Chairman
Fayette County Commissioners
February, 1977

"With the exception of preventing war, this is the greatest

challenge our country will face during our lifetime."

--President Carter,
Message to the Nation
April, 1977

THE ENERGY CRISIS:

THE BACKDROP

~Vhen the energy crisis hit Pennsylvania in February of 1977, it

hit hard.

No section of the Commonwealth escaped its wrath.

But nowhere did it hit harder than it hit Fayette County, Pennsyl-

vania.

David Leherr of the Pittsburgh Post Gazette portrayed the scene

this way:

"From 1,500 feet above in a four-seat helicopter, the trip from

Pittsburgh to Fayette County left the stark image of a cold, distressed

tundra and framed a grim portrait of the ice and snow grip that has sent

southwestern Pennsylvania reeling in crisis."

Words of an observer can only paint that sorry scene. Those who

lived through it had little difficulty finding the words to describe

their plight.
-more-
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"Tell Congress we are not bull-shitting... " Fayette County

Commission Chairman Fred Lebder told U. S. Sen. John Heinz during

an inspection tour of the county. "We are in a desperate situation!"

How desperate was it?

So desperate that mountainous homes were literally isolated from

human contact by snow drifts which measured 18 to 20 feet in height .

So desperate that at one point, county officials estimated there

were only 25 minutes of heating oil available in the entire county.

So desperate that people hauled oil from emergency stations away

in 50 gallon drums, enough for a mere five days of home heating.

So desperate that at one point, 1,700 Fayette County families

were without drinking or sanitary water because of frozen water lines~

So desperate that families literally were forced to rip storage

shelves from their basements to burn in their fire places for heat.

So desperate that blankets draped over windows and doors to

preserve what little heat there was in their homes were the norm rather

than the rarity throughout the county.

So desperate that one woman called Fairbanks, Alaska, in contem

plation of weathering the winter there with her son rather than stay

in Fayette County.

But, again, you had to be there to really grasp the severity of

it all.

"I had not realized that the situation in this area was as critical

as it was," Gov. Shapp commented following his inspection tour.

President Carter also toured southwestern Pennsylvania. But un

like Sen. Heinz and Gov. Shapp, he failed to go to Fayette County.

For that omission, he drew the wrath of the outspoken Mr. Lebder.

"Carter should have been here," Commissioner Lebder told the

nation. "And I, for one, want him to know we're upset that he didn't

come."
-more-
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During the course of this joint inquiry, representatives of
"""the Senate Committees on Environmental Resources and Consumer Affairs

went to Fayette County to learn and to listen.

We met with Commissioner Lebder and Commissioner Carmen Molinaro.

We met with independent fuel dealers .

We met with community leaders.

What we learned in our 24 hour visit was this.

Try as mightily as the state did, its relief efforts were too

often snarled in bureaucratic red tape and chains of command.

"Here we are in a crisis and I'm told from Harrisburg that I have

to realize Fayette Coun:ty is just one of 67 counties in this state,"

Commissioner Lebder told us.

"Now that might be true enough, but tell that to the people who

had no fuel to heat their homes. We didn't need to be told to be

patient. We needed help and fast."

No one, in Fayette County or on these committees, seriously

questions the commitment, motivation or earnest effort of the state to

respond to this crisis.

We, in fact, acknowledge that a yeoman's effort was made.

The question we must answer is how successful was it in its

purpose.

The focus of this inquiry has been from its beginning one which

was directed toward the what must be done to improve the preparedness

capability of the state to respond to crisis of this sort in the future.

We recogniz~ that Pennsylvania, acting alone, cannot resolve its

energy problems in a vacuum for this is a challenge of national rather

than geographic proportions.

-more-
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But Pennsylvania can take stock of its experiences and plan

for the future.

We must begin that process now for the stakes are high and time

is running short.

As President Carter put it for the country last April:

"We have to deal with the greatest domestic challenge our nation

will face in our lifetime. We must act now ... to devise and to implement

a comprehensive national energy plan to cope with a crisis that other

wise could overwhelm us."

No less should be said of Pennsylvania.

-0-
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THE ENERGY CRISIS: II

THE CHRONOLOGY OF THE INQUIRY

The inquiry of the Senate Committees on Environmental Resources

and Consumer Affairs commenced in February, 1977, shortly after the
,,!:,,

energy crisis had subsided in Pennsylvania. Its objective was three-

~ fold in purpose:

l--To determine what emergency programs and services were

offered by the state to those in need of assistance.

2--To determine how effectively and expeditiously those

services were received by the communities in need.

3--To determine what ought to be done to enhance the preparedness

capability of the Commonwealth to cope with similar emergencies

in the future.

To that end, the first hearing of these committees was conducted

Feb ..16 in the State Capitol. Testimony was received from:

--Hon. Ernest P. Kline,

Lieutenant Governor and chairman of the Governor's Energy Council

--The Hon. Louis Carter,

Chairman

Pennsylvania Public Utility Commission.

A second hearing was convened March 16 in Pittsburgh where the

focus was on the receipt of state assistance by the local level of govern

ment.

In addition, the heads of three Western Pennsylvania gas companies

appeared to respond to inquiries as to availability, demand and future

projections on the usage of natural gas in Pennsylvania. Testifying

at the Pittsburgh hearing were:

-more-
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--Marvin E. White

Board Chairman

Columbia Gas Co.

Page 6

--Marvin Fein

Utility Counsel

City of Pittsburgh

--Kevin Barkes

Project Coordinator

Allegheny County Public Protection Dept.

--Stewart McMurray --John T. Brown

President President

People's Natural Gas Co. Equitable Gas Co.

--Russell Chiodo

Director of Civil Defense

Beaver County

--Fred Lebder

Chairman,

Fayette County Board of Commissioners

...

On April 12 and 13 of this year, Senator Kury, chairman of

the Senate Committee on Consumer Affairs, and two members of the

committee staff traveled to Uniontown, Fayette County, for a series

of briefings and meetings arranged by Mr. Lebder. Sen. William E.

Duffield, of Fayette County, represented the Committee on Environmental

Resources.

-more-
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Principal in those activities was a meeting held the evening of

April 12 with 11 independent fuel dealers at.which time the difficulties

in the securing of horne heating fuel for delivery to residential cus-

tomers was discussed at ._g.r~j~.:t::__.L~n_~t_h_.._- Fuel dealers who participated

in that discussion were:

--Paul Strycula
Snowdon Place Oil Co.
Brownsville, PA

--Guy Sally
Golden Flame Fuel Co.
Uniontown, PA

--Jack Higginbottom
Center Independent Oil Co.
Smock, PA

--John L. Hankins
Fayette Fuel Inc.
Uniontown, PA

--James Gnagney
Gnagney Gas and Oil Co.
Uniontown, PA

--Paul Suchko
Suchko Gas & Oil Co.
Masontown, PA

--G~ J. Trusio
Trusio Oil Co.
Uniontown, PA

--Allen Hickey
Hickey Oil Co.
Uniontown, PA

--Robe~t R. Graft
Graft Oil Co.
Connellsville, PA

--Andrew F. Suchko
Belle Vernon Oil Co.
Belle Vernon, PA

--Willard Ringer
Ringer Petroleum Co.
Markleysburg, PA

-more-
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Finally, the inquiry concluded with a comprehensive briefing

on energy and all its ramifications by authorities at the Benjamin

Franklin Research Institute in Philadelphia, May 9, 1977, followed

the next day by a tour of oil handling facilities along the Ports of

Philadelphia.

-0-
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THE ENERGY CRISIS: III

THE ENERGY COUNCIL:

The Governor's Energy Council came into being Feb. 11, 1974,

when Gov. Milton J. Shapp issued Executive Order 1974-2. The charge
'"

given to the Council was:
(Ii'

liTo strengthen the capacity of the Commonwealth to respond to

the complex problems related to energy ... " by having vested within

it " .•. principal authority .•. for all aspects of energy policies and

programs •.. II

Thus, the Energy Council was created to serve as a central

agency of state government for the control, coordination and proper

management of energy resources and usage in the Commonwealth.

The Council and its staff --a:re--j:o· be-commended-for-their cons'cientious

efforts to date, particularly in the authorship of the Pennsylvania

Coal Development Program and the Commonwealth Energy Conservation

Policy.

Yet, for all its earnest undertakings, the ability of the Council

to respond to crisis situations in Pennsylvania. was never tested so

severely as it was tested in the Winter of 1977.

When these hearings commenced, we particularly wanted to learn

how well the Council was equipped to meet a natural crisis of this

magnitude and how effective its response was.

To suggest the Council's effort fell short of satisfactory is

not to indict the Councilor its personnel. To the contrary. The

Council made a noble effort to respond with all the resources at its

command.

Yet, we must come to the conclusion that Pennsylvania had no com

prehensive, contingency plan in place to respond to a natural calamity

of the sort which gripped Pennsylvania last February. -more-
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Rather, the Energy crisis of 1977 was dealt with largely

through a loose confederation of state officials acting in their

particular areas of jurisdiction as best they could.

It was, in short, an ad hoc effort.

As Lt. Gov. Ernest P. Kline, chairman of the Council, testified

before our committees:
I~

"Sooner or later, we are goin~ to have to get out of this ad hoc

status and put this amalgamated group of thinking people in some kind

of agency."

We believe the time for that must come sooner rather than later.

We believe the time has come now.

As it is currently constituted, the Energy Council has no statutory

base whatsoever. It must rely heavily upon differing elements of

state government to respond to energy problems within their particular

areas of authority and expertise.

Aside from the emergency powers vested in the Office of the

Governor, the Council can do little more directly than appeal for the

voluntary participation and cooperation of the private sector.

In sum, the Energy Council as it now exists lacks sufficient

authority to make and implement and enforce policy. It serves best

at the moment as a forum and catalyst for policy making, rather than as

a pOlicy maker itself.

We believe more should be expected of it, than it is currently

equipped to achieve.

We believe the role and authority of the Energy Council should

be cemented in the statutes of this state. We believe its title

should be amended to Pennsylvania Energy Council. We believe it should

have permanency and expanded powers.

-more-
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We hold no serious reservation about the composition of the

current council. The balance between key cabinet officials and

experts from other fields is a good blend of personnel and 'should

not be altered substantially.

We recommend, however, that two additions be made to the council's

governing board.

We believe the director of the state Council of Civil Defense,

an agency we shall discuss at some length in a subsequent chapter of

this report, and the Adjutant General should be made standing members

of the Council.

The Council of Civil Defense and the Pennsylvania National Guard

playa vital role in relief and recovery efforts. We believe both

agencies should have a full voice in the making of relief and recovery

policy.

With regard to the non-cabinet members of the council, we think

it wise to continue to vest that appointive power in the Governor.

We recommend, however, that the appointed membership be subject to

the confirmation of the Senate.

The most substantive changes this report proposes in regard to

the Energy Council rest in the area of its powers .. Principally, we

focus on three: early warnings and contingency planning; fuel informa

tion and emergency powers.

Understandable though it may be, we have concluded that the

effort of the Energy Council to respond to the past winter crisis was

more reactive than anticipatory.

It is one thing for the National Guard and the State Council of

Civil Defense to be mobilized after a crisis strikes.

It is quite another to have them on alert with the capacity to

detect trouble signs in advance and to set in motion contingency plans

to cope with those signs as they develop.
___________. .. 'IYIIJ"""lt...-~~ ._~ ~ .__



'"

Page 12

Early warning is a capacity we deem essential to the effective

and adequate response of the state to natural crisis. We propose

to charge the Council in its stat.utory constitution with the responsi

bility for developing and implementing an early warning capacity.

So, too, with contingency planning. We need more of it in

Pennsylvania.

We propose to charge the Energy Council with the statutory

responsibility for the preparation of contingency plans in times of

natural emergencies and the implementation of those plans once the

crisis strikes.

A second area of concern relates to the question of fuel and

energy information and the accuracy and timeliness of it.

It is imperative in our view that the Pennsylvania Energy Council

be given sufficient statutory authority to collect all the information

it requires regarding availability of fuel and energy, alternate sources

of supply, reserves and demand, both current and projected.

Under current law, utilities regulated by the Public Utility

Commission must under Section 905 of the PUC law submit periodic

reports to the commission. Under Section 908, the commission is

authorized to verify the information submitted to it.

No such reporting requirements are required of the fuel oil

industry, or municipally operated utilities excluded from PUC regulation.

Authority to collect all necessary fuel and energy information

should be vested in the Pennsylvania Energy Council if it is to truly

function as the central energy agency of the state.

We believe the fuel information powers vested in the PUC for

utilities subject to its regulation should similarly be vested for

all energy-related industries in the Pennsylvania Energy Council.

-more-
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So there is E£ confusion,we do not propose to pose additional

reporting requirements where they now exist. Where, for example,

reports are now submitted to the PUC, those reports should be passed

on routinely by the commission to the Energy Council.

What is imperative is that a central reporting system be estab

lished. That is the objective of our recommendation, not a duplication

or additional burden of reporting.

Finally, we believe certain emergency powers should be granted

to the Pennsylvania Energy Council in times of gubernatorially pro

claimed crisis or disaster. We believe these powers should focus in

two main areas: energy allocation and end use.

Working in conjunction with the Public Utility Commission, we

believe the Energy Council should be given "end use" control over

energy users.

Specifically, it should have the power in times of emergency to

direct where facilities and conditions permit, that a business use coal,

for example, as opposed to natural gas or oil.

Further, the Council should have the authority to order "non-

essential businesses" to close in times of emergency to prevent dis-

parities which were very much in evidence during the Winter Crisis

of 1977.

It was difficult to justify why it was that public and private

schools were closed for three days throughout the Commonwealth last

February while other establishments such as bars, massage parlors,

department stores and the like remained open with impunity, even though

the energy they were consuming could have been better used elsewhere.

The responsibility and authority for such closings should rest

in the Energy Council.

-more-
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In this regard, we believe the Energy Council also should

have the authority to establish a uniform classification of customers

and set curtailment orders in motion according to the classification

in times of emergency.

Under existing conditions, it is private industry which classifies

its users as either residential, commercial or industrial; and when

curtailments are ordered, they are implemented according to the

industry-set classification.

We believe the procedure should be reversed for dealing with

emergencies.

In cases where curtailments involve utilities under the juris

diction of the PUC, we believe the classification for curtailment

purposes should be established by the Council in consultation with the

commission.

This, then, represents our best thinking on the Energy Council.

The Council moved admirably to respond to the Winter Crisis of

1977. Our finding is that it lacked sufficient standing and authority

to fully achieve its potential.

We expect our recommendations will shore up the Council's legal

status to better equip it to accomplish its mission.

-0-
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THE ENERGY CRISIS: IV

CIVIL DEFENSE

Because of the Winter crisis which crunched this Commonwealth

last January and February, these committees have taken a hard look

~ at our civil defense laws to assess their adequacy for contemporary

times.

We have found them wanting.

To understand the genesis of our civil defense statutes, we

must first understand the mood of the times in which they were con

ceived.

In 1941, the threat of attack from a foreign power was very real

in the minds of the nation. The civil defense laws of the state

reflected that concern.

A decade later, the existing Council of Civil Defense came

into being. Again, it was a time of fear of foreign attack, heightened

by the Cold War and the Korean conflict. Again, our Civil Defense

statutes reflected that concern.

In the intervening years, very little has been done to reorder

our civil defense priorities, with the exception of 1955 when the

state wisely moved to bolster its ability to respond to natural dis

asters.

To a large degree, civil defense responded marvelously in

combatting such recent natural disasters as the Agnes Flood of 172

and Eloi~e of '75.

-more-
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But the laws and authority of the council are still products

of a Cold War environment. Because of this, the civil defense

effort in the Winter of '77 was found less than satisfactory.

Consider, for example, the fact that in Beaver County, it

took four days of negotiations with the Federal Disaster Assistance

Administration, plus an on-site inspection by FDAA and the Army

Corps of Engineers, before the County Civil Defense Office was

authorized to negotiate with private heavy-equipment firms to clear

snow-bound roads for traffic.

All this hassle, when countless homes were isolated from fuel

delivery, or fire and ambulance service, because of the Winter snows.

Or consider the plight of the Fayette County Commissioners

who requested through its Civil Defense office the use of bulk tank

trucks for the delivery of heating fuel to isolated homes.

The trucks were there, sitting at either the Army Reserve

Depot in Uniontown or the National Guard Depot at Connellsville

Scottdale.

It took three days to receive the clearance on the National

Guard vehicles. It took two more days for the Army Reserve tankers

to be.made available.

The response in both instances is just not good enough for

prompt and effective relief efforts.

Either our existing civil defense laws are inadequate or their

language is unclear. In either case, something must be done to remedy

that and bring civil defense operations into the late 1970's.

We begin with the business of civil defense itself.

-more-
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Pennsylvania's concern today is not so much on defense from

foreign attack as it is on relief from natural disaster. Thus, our

civil defense priorities and program must be restructured to reflect

that concern.

We must initially change-the name and focus of this operation.

We propose as a substitute for the Office of Civil Defense,

~ a new Office of Emergency Preparedness.

We also propose to strengthen the authority of the Office

of Emergency Preparedness and extend to it the responsibility for

educating local officials and their emergency preparedness directors

in relief and recovery efforts.

We shall propose a change in ·the command structure of county

emergency preparedness officers.

Simply, we recommend that one member of the board of county

commissioners be designated the chief officer of the county responsible

for what we now' know as civil defense operations.

This seems quite logical to us. After all, it is the board of

commissioners which in reality directs civil defense operations now

through the appropriations and leadership process.

We acknowledge that there are many fine, competent directors now

functioning at the local level under the supervision ofth~ commissioners.

But we also recognize that existing procedures can permit the

selection of individuals who are less than qualified or who are

unfamiliar in modern day emergency relief and recovery techniques.

If we are truly to revitalize the emergency preparedness capabil

ities at the county level, we must revitalize first the process by which

we choose our leaders in this regard. Our recommendation, we believe,

will do just that.

-more-
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We also believe a clear deliniation of the responsibilities

of our county civil defense agencies are required. Current language

is just too vague.

We also believe our offices of Emergency Preparedness at both

the state and county level must place increased emphasis on the collection

and dissemination of accurate and timely information. It is important
r<

that all agencies involved in emergency relief efforts and planning

have the latest information available and have it fast, accurate and

complete.

Finally, we believe our statutes relating to emergency preparedness

and recovery must more clearly define and specify the authority of local

directors to secure equipment, facilities and personnel in times of

crisis. Too often, we learned, this past winter, requests for assistance

was bogged down in bureaucratic channels between the county and state

government.

As a footnote, we should add our support of proposed legislation

increasing the amount of funds the Governor may divert for emergency

relief or recovery from $1 million to $3 million. We also believe

this legislation s~ould empower the governor to expend some of that

money to prepare for immiment crisis rather than laboring under a

restriction of expending only after the crisis has happened.

-0-
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THE ENERGY CRISIS: V

ENERGY ALTERNATIVES

One of the major concerns of these committees as it commenced
" its inquiry was that of forewarning.

Why was it, we asked from our uninformed position at the

start, this crisis caught everyone by such surprise? Why didn't

we know this was coming?

As this inquiry progressed, we learned that the crisis which

crippled Pennsylvania last winter should have come as no surprise.

Energy consumption throughout the nation has increased nine-fold

over the last three-quarters of a century. The picture that has

been developing for at least the last decade was one of continually

increasipg energy demand and consumption and steadily diminishing

energy supplies.

Those intimately involved in the energy field had warned

us as a society of what was happening. The problem was that no one

was really listening. Or if they were listening, they weren't

believing all they heard.

Thus, the crisis struck and Pennsylvania, like much of the

nation, was unprepared for it.

Public skepticism over the reality and severity of the nation's

energy crisis remains a problem. The New York Times reported last

month following President Carter's Energy Address to the Congress

that while 58 per cent of the American people approved of his

approach, only 45 per cent really believed the problem was as severe

-more-
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as he portrayed it.

Thus, the question remains:

Can a nation, much less a state, really come to grips with

a problem of such proportion if less than half the people believe

the problem really exists?

What will be required is leadership and it will have to come

from government.

No greater challenge will confront government in the energy

field in the next decade than to convince its people that it must

resort to alternative sources of energy.

Topping that list is:

A. Energy Conservation

President Carter put it best in his energy message to the Congress.

"Our first goal is conservation," he said. "It is the cheapest, most

practical way to meet our energy needs ..• "

The experts at the Franklin Research Institute, whose briefings

wereinvaiuable in this inquiry, had this to say about conservation

efforts:

"This ;s an area wher'e we can do t'h 0' • d'• some ~ng 1mme 1ately.. With

a concerted conservation effort, we can cut our energy consumption by

10 per cent a year without spending any money."

To the credit of our existing Energy Council, a comprehensive

plan for energy conservation--ranging from car pooling to winterization

to recycling--was developed and adopted as official state policy in 1976.

We recommend that the Energy Council Conservation Plan be

reviewed jointly by the council and the General Assembly and modified

and implemented accordingly.

-more-
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Additionally, the state must take the lead in encouraging the

design of energy efficient buildings.

The Senate the week of May 30 did pass a bill (S. B. 583)

calling for the state to require the consideration of energy efficie~t

techniques in the construction of public buildings and the use of
rill.

alternative sources of energy such as coal and solar energy. This,

we believe, can be a very constructive step in this energy conservation

effort.

Finally, we commend to the Energy Council for its implementation

a recommendation advanced to us by Franklin Research Institute, to wit:

"We recommend a comprehensive, well executed and sophisticated

program for educating the public on the energy situation. The program

could emphasize the news media including TV, schools and such means of

reaching the public as displays in shopping centers and mail distribu

tions. We should not rely solely on federal governmental efforts, but

recognize Pennsylvania needs, take the initiative and then possibly

get some federal support."

We are aware that public education is very much a part of the

Energy Council initiatives. We would simply comment, though comment

may be unnecessary, that if ever the time was right to preach the

gospel of energy conservation, that time is now for the congregation

is attentive.

B. Solar Energy

Of all the alternative solutions to the energy problems of the

country, none has received the public focus nor captured the public

fascination as has solar energy.

-more-
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We must be careful not to oversell it to the people.

There is, as the Energy Council so aptly noted, no question

that solar as a supplement to space heating and cooling for hot water,

can help save fossil fuels. The technology is readily available

and steadily improving.

The difficulty is two-fold:

First, solar as a conventional source of energy is still some

years down the road. Principally, it is not yet, nor is it likely

to be in the inunediate future, economically competitive with other

fuel sources.

Secondly, solar poses its greatest potential as an energy

conserver rather than a dollar saver.

At Franklin, we were told that solar on a conventional basis

can save 60 per cent of the energy consumption of this nation. The

individual, however, can only anticipate a 30 per cent reduction in

his energy costs for a variety of reasons: back-up heating sources

are required; and for every dollar in utility revenue lost because of

solar conversion,that much more will have to be restored through in

creased rates until the utilities reach the point where their cost

of providing services is in balance with their income.

-more-
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While we would caution that solar be recognized for what it is

and the case not be overstated, there are steps which might be taken

to encourage its development and broader usage.

Those steps focus principally in the area of tax credits, rebates

and exemptions.

Our committees, quite candidly, w~re sharply divided on these

questions.

There were those who noted that energy proposals at the federal

level recommend customer rebates and income tax reductions for

conversion to solar systems. They would favor similar incentives at

the state level.

In addition, they would recommend exempting solar equipment from

the state sales tax and exclude the cost of solar renovations from

local property taxes for a period of 10 years.

However, there were those on the committees who strongly disagreed

and were rigidly opposed to any recommendation to that effect in this

report.

We advance the question here to call attention to the fact that it

is an avenue available in regard to solar energy. Whether to travel it

is a question for the General Assembly will have to decide as a matter

of legislative policy. We cannot submit a united recommendation on

this front.

We are, however, united in our conviction that solar is a corning

alternative and the state must be prepared to adjust to it as it

develops. Therefore, we urge the appropriate department of state

government to begin now to develop a state model solar building code

for the consideration of the General'Assembly.

-more-
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The day when such a code will be necessary is coming. The

state would be well advised to address that'prospect now rather

than later.

C. Coal

The future of coal in Pennsylvania is most definitely on the

upswing. The Governor's Energy Council recognized this prospect as

early as 1974 when it developed the Pennsylvania Coal Policy.

Implementation of that policy is, we are informed by the Council,

proceeding on schedule. We support it as the keystone of the

Commonwealth's approach to coal in the future.

We do note, however, that the council in a staff report recom

mended that the budget of the Pennsylvania Science and Engineering

Foundation be tripled to further research and development of coal.

We wonder if a more economical yet equally effective alternative is

not available.

It was recommended to us by Franklin that a Coal Utilization

Center be established to oversee the development and imple~entation

of a master plan for coal utilization.

'. We would hope such a Center, under the auspices of the Energy

Council, could be set in motion utilizing the expertise of the state's
"

many tax-supported institutions of higher learning. We know the

expertise is available. We suggest that a voluntary and cost-free

contribution of that expertise is most worthy of these institution's

consideration. The Council could serve as the umbrella for the

center, and the agency most able to link state efforts with federal

programs and federal agencies.

-more-
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D. Increased Gas and Fuel Storage Facilities.

We totally concur with a recommendation we received from Franklin

regarding increased gas and fuel storage.

Franklin advised us:

"The effects of gas curtailments and severe winters can be alleviated

somewhat by a greater volume of gas storage capability in the state.

Gas is stored in underground wells or liquified and stored in tanks

during low demand periods so that it can be released during high

demand periods.

"We recommend considering an increased capacity for gas storage

in the state as a hedge against cut-backs during severe circumstances.

"In addition, we recommend steps be taken to increase the storage

capacity of fuel oil, particularly home heating oil, both by distribu

tors and individual households. Fuel oil shortages, when they occur,

are typically a result of problems in delivery than of a basic shortage

of supplies. Increased tank size in homes should be encouraged and

the cost to the householder is small compared to the consequences of

running out. ff

This last point, we must note, is identical to a proposal first

advanced to us by the group of independent fuel dealers with whom we

met in Fayette County. We most heartily commend it to home owners

across this state. It is something which must be done voluntarily,

rather than legislatively. While the cost of the larger tank is

obviously a consideration for each home owner, the consequences of

oil shortages are even greater in our view.

-0-
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THE ENERGY CRISIS: VI

CONCLUSIONS AND RECOMMENDATIONS

To sum up:
"-

It is our conclusion that the state attempted sincerely and

energetically to respond to the Winter Crisis of 1977. Those who

participated in that round-the-clock effort are to be commended for

their admirable effort.

Yet, we would be less than forthright if we failed to acknowl

edge that the response of the state was less than satisfactory in a

number of respects.

Many of the inadequacies or deficiencies were, frankly, beyond

the control of those responsible for the relief effort. Our criticism

reflect more on the system than on the earnesty of effort.

We are convinced that the state must restructure itself to

better prepare itself both to anticipate a pending crisis and to

respond to it after it strikes.

We begin with:

-more-
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A. The Energy Council

As we noted earlier in this document,· "Pennsylvania had no com-

prehensive contingency plan in place to respond to (this) natural

calamity •..

"Rather, the Energy Crisis of 1977 was dealt with largely through

a loose confederation of state officials acting in their particular

areas of jurisdiction as best they could."

The place to pull this effort together is the Energy Council.

Therefore, we recommend:

1. The Governor's Energy Council, a creature of a

gubernatorial order, be established in law as a

permanent arm of this state, henceforth to be known

as the Pennsylvania Energy Council.

2. The Adjutant General of the Pennsylvania National

Guard and the director of the new Office of Emergency

Preparedness (now the Council of Civil Defense) be

given full standing membership on the Energy Council.

3. The Pennsylvania Energy Council be charged with the

statutory responsibility of developing and implementing

and periodically updating both an early warning and con

tingency action plan to better detect early signs of

as thetrouble and respond in a coordinated fashion

trouble hits.

---~--------- ---~--

4. The Energy Council be given statutory authority to serve

as a central collection house and dissemination agency

for pertinent energy information, particularly in regard

to current consumption, availability, alternate sources,

reserves, current and projected demand.

-more-
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5. The Energy Council be granted emergency legal powers to

trigger in times of guhernatorially proclaimed crisis,

specifically to encompass:

--End use control over energy users.

--Allocation of energy sources in times of

emergencies

--Authority to order closing of institutional

facilities such as public schools and colleges,

with the consent of the governor, and

non-essential business or private operations

without that consent;·

--Authority to establish in conjunction and

consultation with the Public Utility

Commission a uniform classification of

energy customers and adopt a schedule of

emergency curtailment according to that

classification.

-more-
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B. Civil Preparedness

It is patently clear from our review that as we move

to bolster the ability of the state to respond to natural crisis,

so, too, must we move to bolster the capability of emergency relief

at the local level. The focus of our recommendations rests in the
o

area of civil defense.

They are:

l--Change the emphasis of the state Council of Civil

Defense from civil defense to emergency preparedness,

including a new name, the Office of Emergency Prepared

ness,with the director a member of the Pennsylvania

Energy Council.

2--Clearly define and expand the responsibility of the

Office of Emergency Preparedness, to include the

education and training of local officials in modern

recovery and relief techniques.

3--Make a member of the county board of Commissioners

the chief emergency preparedness officer of the

county.

4--Clearly deliniate the responsibilities and authority
£J

of local emergency preparedness officers.

5--Establish a system for the collection and dissemina

tion of full, accurate and timely information both

before a pending crisis and during the relief and

recovery operations.

6--Clearly establish the authority of local emergency

preparedness offices to secure the necessary equip

ment, facilities and personnel as part of its crisis

operations.

-more-
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C. Energy Alternatives

It should be clear to all that Pennsylvania cannot

attempt to better equip itself to cope with crisis similar to that

which we experienced last winter without serious consideration of

energy alternatives.
C.,

Some of what we recommend requires legislative enactment.

But we must also emphasize that the general public and

the private sector have a role to play, as well. We urge them to

comply and cooperate.

First, we are satisfied that the most immediate relief

from the threat of an energy crisis in the future is energy conserva

tion now.

Here, the challenge rests with the state to take a lead

and set the example.

It must particularly show the way in sparking an accelerated

effort to encourage alternative sources of design for energy efficient

buildings in the public construction sector. This emphasis should be

a matter of standard operating procedure from this point forward.

The Senate earlier this year approved Senate Bill 583 which

moves in this direction. It would require the state to require the./
consideration of energy conserving techniques and the use of alternate

sources of energy, such as coal or solar, in the construction of new

state buildings.

Secondly, with a revitalized Energy Council envisioned in

this report, we would encourage the council to begin at once a review

and, where necessary revision of its Energy Conservation Plan. We

would further encourage it to embark on a forceful drive to more fully

and rapidly implement its Pennsylvania Coal Policy.

-more-
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We would hope such a center could be established at no 'additional

cost to the Commonwealth, mobilizing on a cooperative basis' the

expertise available to us in both the educational and business sectors.

Gas and Fuel Storage

Finally, we calIon both gas and fuel suppliers to increase

their capacity for storage of their resource as a buffer against

curtailments or cutbacks because of severe weather circumstances in

the future.

In regard to fuel oil, we would urge property owners to

consider very carefully the advisability of increasing their ability

to store home heating oil. We recognize this requires a personal

or business capital investment of possiBly some magnitude.

We can only suggest the consequences of fuel shortages can

impose a much heavier burden on the homeowner and businessman than

the cost of taking such a step now.

###########
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Fabrizio v. Kopriver, et al.

Constitutional law-Legislature may by resolution create special com-
mittee to investigate mine disaster-Governor's signature not re-
quired because such resolution not in the nature of legislative action
contemplated by Article III, Section 26 of constitution-Legislature
may conduct investigations through other committees besides Joint
State Government Commission-Investigating committee may sub-
poena witnesses and records on relevant matters within scope of
investigation.

1. A concurrent resolution enacted by the House of Representatives
and Senate of.the General Assembly, authorizing a committee investiga-
tion of the matters related to a mine disaster, is valid although not
signed by the Governor or the presiding officer of each body. Article
III, Section 26 of the Pennsylvania Constitution requiring presentation
of all resolutions, etc., to the Governor applies only to resolutions which
are in the nature of legislative action.

2. A resolution which amounts to nothing more than a formal ex-
pression of an opinion and concerns itself with the transaction of the
business of the General Assembly, and does not commit the State to
any affirmative action, is not within the purview of Article III, Sec-
tion 26.

3. Further, such a joint resolution is not a bill and is not subject to
the provisions of Article III, Section 1 of the Constitution.

4. The creation of the Joint State Government Commission to con-
duct investigations and research for the Legislature by the Act of 1937
did not divest the Legislature of its inherent right to conduct investiga-
tions by other means as deemed necessary.

5. An investigative committee duly appointed by both houses of the
General Assembly may exercise the power of subpoena duces tecum
to obtain witnesses and records on specific matters relevant to and
within the scope of its investigation.

Equity. C. P., Dau. Co., No. 114 Com. Dkt., 1959; No. 2352
Equity Dkt.

Thomas F. Burke, Arthur A. Maguire, Wilkes-Barre, for
Plaintiffs.

David E. Abrahamsen, Morris I. Dean, Deputy Attorneys Gen-
eral, Anne X. Alpern, Attorney General, for Defendants.

NEELY, J., April 20, 1959.-It is the prayer of plaintiff's com-
plaint in this proceeding in equity that we restrain the defendants
from investigating the recent mine disaster in this Commonwealth.
The defendants were appointed and directed to make their inves-
tigation by virtue of a concurrent resolution adopted by the Senate
and House of Representatives at the current session of the General
Assembly.

This Committee was appointed from the membership of both
houses and was vested with the power of subpoena. Hearings
were begun in Luzerne County, and the plaintiff, having been
subpoenaed, filed this bill in equity in which he claims that the
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Committee was illegally constituted and its subpoena to him is
invalid. The matter is now before us on plaintiff's application
for a preliminary injunction. This application came on for hear-
ing on April 6, 1959 when testimony was presented.

On January 22, 1959 the Susquehanna River broke into the
coal mine operated by Knox Coal Company in Luzerne County
as a lessee of Pennsylvania Coal Company, resulting in great havoc
and tragedy. Twelve persons are now missing. The Legislature
forthwith appropriated $6,000,000 for relief in this stricken area.

The House and the Senate adopted a concurrent resolution
calling for the creation of an investigating committee, consisting
of five members from the House, to be appointed by the Speaker,
and five members from the Senate, to be appointed by the Presi-
dent Pro Tem to "investigate the recent mine disaster and all
matters related thereto."

The concurrent resolution reads, inter alia, that "It is impera-
tive that the cause of the recent mining disaster which struck our
Commonwealth be determined as rapidly as possible * * * not
only to determine who was at fault, but to prevent the repetition
of such a disaster in the future." The resolution was certified by
the Speaker of the House and President of the Senate as having
been adopted on the 4th day of February, 1959. The resolution
was not signed by the presiding officer of either the House or the
Senate.

There was introduced in the House a separate appropriation
bill No. 764. The bill was pending in the Senate at the time of
the hearing, but we can take note that it has now been passed by
both houses, signed by the Governor and enacted into law as
Act Np. 8-A, effective immediately.

The concurrent resolution was not submitted to the Governor
for his signature. The plaintiff contends that he is entitled to a
preliminary injunction because-

(1) The resolution was not presented to the Governor for
approval, as required by Article III, § 26, of the Constitution.

(2) It contravenes Article III, § 1, of the Constitution
which provides that "No law shall be passed except by bill

(3) The resolution was not signed by the presiding of-
ficer of each house, as required by Article III, § 9.

(4) The Act of July 1, 1937, P. L. 2460, as amended,
46 P. S. 65, creating the Joint State Government Commission,
entirely preempts the investigatory function of the General
Assembly.

(5) The resolution imposes upon the Commission a non-
legislative function.
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(6) The subpoena issued to the plaintiff has no relevance
to any legislation necessary to correct the causes and con-
ditions of the recent disaster.

(7) It is an investigation of a private business which is
not sufficiently affected with the public interest as to entitle
the Committee to make its investigation.
Article III, § 26, of the Constitution of this Commonwealth

provides:
"Every order, resolution or vote, to which the concurrence

of both Houses may be necessary, except on the question of
adjournment, shall be presented to the Governor and before
it shall take effect be approved by him, or being disapproved,
shall be repassed by two-thirds of both Houses, according to
the rules and limitations prescribed in case of a bill."

Admittedly, the concurrent resolution was not submitted to the
Governor for his approval, and for that reason the plaintiff con-
tends that this Joint Committee has not been legally constituted.

Article III, § 1, provides that "No law shall be passed except
by bill * * *"; and Article IV, § 15, states that "Every bill which
shall have passed both Houses shall be presented to the Gover-
nor * * *."

When the House and Senate take formal action looking to the
enactment of legislation by bill, it is then a constitutional require-
ment that the bill as passed by these houses be submitted to the
Governor. And Article III, § 26, requiring presentation to the
Governor of an order, resolution or vote refers to matters that
are legislative in character, even though such matters do not
amount to a bill within the meaning of Article III, § 1, and
Article IV, § 15. The term "resolution" as used in Article III,
§ 26, contemplates legislative action which commits the Com-
monwealth.

The concurrent resolution in question was not legislative in
character. It makes no reference to any matter of legislation nor
does it commit the State in any way. Rather it calls only for an
investigation to determine the causes of the disaster which occurred
when the river entered the coal mine operated by Knox Coal
Company. This investigation is being conducted as an aid to
determine whether the enactment of legislation is necessary or
advisable.

The concurrent resolution was different in its purpose and
effect from the resolution referred to in Article III, § 26. This
difference is clearly recognized in Commonwealth ex rel. v. Griest,
196 Pa. 396 (1900), wherein the Supreme Court said at page 409:

"* * * it is perfectly manifest that the orders, resolutions
and votes, which must be so submitted (to the Governor), are,
and can only be, such as relate to and are a part of the busi-
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ness of legislation, as provided for and regulated by the terms
of article 3. * * * The things that are to be done by the two
houses are legislative only, and hence, when orders, resolu-
tions and votes are directed to be submitted to the governor
it is orders, resolutions and votes referring to matters of
legislation only that are to be so submitted." (Parenthesis
supplied)
The nature of resolutions intended to be governed by § 26 of

Article III has been made abundantly clear by the Supreme Court
in Russ v. Commonwealth, 210 Pa. 544 (1905), wherein the Court
said at page 551:

"* * * By the resolution action was taken, committing the
state to participation in the dedicatory exercises. It was sent
to the governor for his approval, because it must have been re-
garded by those who passed it as committing the state to it,
and, if so, it was a matter in the nature of legislation. It is
only such resolutions that require executive approval under
section 26, of article III of the constitution: Commonwealth v.
Griest, 196 Pa. 396. If both houses had simply resolved to
attend the exercises in a body, and to adjourn for a day for
that purpose, it would have been no concern of the governor,
and they could have gone with or without his approval; but
if more was embodied in the resolution, amounting practically
to an enactment authorizing special committees of the senate
and house to act on behalf of the state in making suitable the
recognition which both branches of the legislature had agreed
upon, it was for the governor to approve or disapprove."
In other words, a resolution which is in the nature of legislative

action committing the State comes within the contemplation of
Article III, § 26, because the Governor must give his approval
to any such commitment. However, if the resolution amounts to
nothing more than a formal expression of an opinion and concerns
itself with the transaction of the business of the General Assembly,
and does not commit the State to any affirmative action, then such
a resolution would not be within the purview of Article III, § 26.

It would seem to us that the appointment of a special committee
to investigate matters that may be the subject of legislative action
should no more require executive approval than the appointment
of a standing committee by either the House or the Senate. The
special committee and the standing committee are concerned with
the transaction of the business of the General Assembly. The
exercise of a veto power by the Governor over the creation and
functioning of these committees would be in violation of the
doctrine of the separation of powers.

The plaintiff has relied on Scudder v. Smith, et al., 331 Pa. 165
(1938). In that case a joint resolution of the General Assembly
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purported to create a commission to investigate the oil business
in the Commonwealth and appropriated funds to the commission.
The Supreme Court held that a resolution is a formal expression
of opinion of the Legislature adopted by vote, and that an appro-
priation of money by resolution violates Article III, § 1, and
Article 111, § .15, of the Constitution.0) The Supreme Court held
that the joint resolution was not a bill.

In contrast, the error of the General Assembly in the Scudder
case has not been repeated here. The appropriation to defray the
expenses of the committee has been made by a separate bill. In
the Scudder case the Supreme Court affirmed the opinion of this
Court (Judge Fox), reported in 45 Dauphin 209 (1938).

It is our opinion, then, that the concurrent resolution was not
legislative in character and its adoption by the two houses carried
with it no requirement that it be submitted to the Governor. Nor
did this resolution in any way violate the provisions of Article
III, § 1, since the resolution was not a bill.

The plaintiff complains that the concurrent resolution was not
signed by the presiding officer of each house, as required by Article
III, § 9, of the Constitution of this Commonwealth. This provision
of the Constitution is a procedural directive and not a substantive
requirement-that is to say, it is a directory provision which relates
to the procedures to be invoked in the passage of resolutions by
the two houses.

Plaintiff alleges in his complaint that the concurrent resolution
was adopted and has proved that adoption by stipulating into the
record paragraph three of his complaint to that effect. Since plain-
tiff has alleged and proved the ultimate fact, namely, that the con-
current resolution in question was adopted, he is hardly in a
position to derogate from the concurrent action of the two houses
by showing the omission of a procedural directive. In no event
could this procedural omission upset this acknowledged concur-
rent action.

In Kilgore v. Magee et al., 85 Pa. 401 (1877), the Supreme
Court had this to say at page 412 regarding judicial inquiry into
legislative procedures:

"In regard to the passage of the law and the alleged dis-
regard of the forms of legislation required by the constitution,
we think the subject is not within the pale of judicial inquiry.
* * * The presumption applies to the act of passing the law,
that applies generally to the proceedings of anybody whose sole
duty is to deal with the subject. The presumption in favor
of regularity is essential to the peace and order of the state.

1. Article III, § 15, provides that all appropriations must be passed
by bill.

349



Fabrizio v. Kopriver, et al.

"If every law could be contested in the courts on the ground
of informality in its enactment, the floodgate of litigation
would be opened so widely, society would be deluged in the
flow. It is not a question of fraud in which that is set up as a
law which never was so in form or in fact, but a question of
regularity in the conduct of those who have the power to enact
the law, and who declare it to be such."
In Mikell, Trustee v. Philadelphia School District, et al., 359

Pa. 113 (1948), the Supreme Court refused to declare invalid a
revenue measure which had originated in the Senate in violation
of Article III, § 14, requiring such bills to originate in the House.
The Court said that this provision of the Constitution was merely
directory, and at page 123 stated that "A failure of the legislature
to follow a directory provision of the Constitution, respecting the
introduction and passage of legislation, does not * * * impair the
validity of a duly certified enactment." And at page 126 also stated
that "the enrolled bill is the conclusive evidence of statutory enact-
ment * * *."

Both of these cases last cited deal with alleged faulty legislative
procedures relating to the passage of bills. The principles therein
enunciated have at least equal application to the adoption of reso-
lutions by the two houses, and, therefore, set forth the correct rule
applicable to the concurrent resolution in question. We believe the
certification by the Speaker of the House and the President of
the Senate on the copy of the enrolled resolution, and introduced
into this record, provides further proof that it was adopted by
the House and Senate.

The Act of July 1, 1937, P. L. 2460, as amended, 46 P. S. 65,
creates a Joint Legislative Commission to be known as the Joint
State Government Commission. It is empowered to make such
investigations and studies as may be deemed useful to the General
Assembly. The Act does not in any way suggest that this Com-
mission shall be the sole instrument through which the Legislature
might conduct its investigations. The Act of 1937 cannot reason-
ably be construed to divest either the House or the Senate of their
inherent powers to conduct their own legislative investigations.

We are asked by the plaintiff by preliminary injunction to
restrain the enforcement of the subpoena duces tecum served upon
the plaintiff. He was notified, inter alia, to bring to the Committee
hearing "all records of the Knox Coal Company, showing complete
list of employees, their job titles and length of employment from
June 1957 to present together with a separate list of only those
who worked at river slope in Pittston; all books and records show-
ing the names and addresses of the owners, legal and otherwise,
of the said company; all records required by Sec. 285 of Mining
Law, 52 P. S. 285. Plus any shares of stock held by you."

350 DAUPHIN COUNTY REPORTS [73 Dauph.



345 (1959)] DAUPHIN COUNTY REPORTS

Fabrizio v. Kopriver, et al.

We cannot say at this stage in the proceeding that this subpoena
has no relevance to any legislation that may be necessary to correct
the causes and conditions that pertain to the mine disaster in ques-
tion. It seeks, inter alia, information concerning the employees of
Knox Coal Company and the plaintiff's interest in that company.
These .would seem to be matters that are pertinent to the inquiry
being conducted by the Committee. We would not be justified in
interfering with plaintiff's duty to respond to the subpoena. Cer-
tainly, on the record before us, our power to interfere would be
most dubious. We think the correct course would be to leave to
each individual his freedom to exercise any right that he may have
before the Committee when he is called upon to testify.

In support of his contention that the subpoena in question seeks
information that could not be relevant to any appropriate legislative
action, the plaintiff cites Annenberg v. Roberts, et al., 333 Pa. 203
(1938). The Commission in the Annenberg case, composed of
three members of the Senate and three members of the House,
was charged with the duty to make a careful and thorough in-
vestigation of the existing practices, means, machines, instruments
and devices whereby information is knowingly gathered, obtained,
disseminated and received in the furtherance of gambling. The
Commission (pages 211-212) served on the Annenbergs subpoenas
demanding the production of-

"* * * 'all records, including contracts, stock certificates,
agreements of trust, agreements of partnership, ledgers, jour-
nals, check books, cancelled checks, bank deposit books, pass-
books, accounts, evidences of ownership, and memoranda, in-
cluding letters, telegrams, messages and memoranda received
from, and copies of letters, telegrams, messages and memo-
randa sent to' thirty-eight named individuals, 'showing your
connection with or interest in, either directly or indirectly, any
or all companies, holding companies, corporations, partner-
ships or associations, directly or indirectly, engaged in or hav-
ing to do with the dissemination of sporting news in all forms
and by any means, including horse racing results distributed
in the State of Pennsylvania or elsewhere in the United States
or Canada, newspapers, racing sheets, dope sheets, form
sheets, racing records and statistics, and particularly with re-
spect to the following corporations or companies,' * * *"

and named fifty-two corporations. Obviously, the subpoena was
broader in its scope and went beyond the authority granted to
the Commission and actually constituted an unreasonable search
and seizure. The subpoena was sort of a fishing expedition seek-
ing data not only in the State of Pennsylvania but "elsewhere in
the United States or Canada."
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The Annenberg case in no sense is authority for the proposition
that the scope of the subpoena issued to the plaintiff was not
within proper bounds. The investigation is concerned with a mine
disaster at a specified place and the subpoena seeks information
at the point of the disaster that seems pertinent to us.

The plaintiff has argued that the Committee's investigation is
invalid because it is conducting an inquiry concerning a private
business not sufficiently affected with the public interest. It is dif-
ficult for us to follow this argument. Rather, in our judgment, the
Committee is seeking information concerning a disaster which is
recognized as having widespread effect upon the community in-
volved.

The plaintiff at the argument contended that the Committee
was functioning as a court and grand jury rather than a legislative
committee. The transcripts of the hearings do not bear out this
contention. We have read the entire transcript of the Committee's
proceedings prior to April 6. We think there is no sound basis
for the contention that it has transcended its authority. The record
of these proceedings demonstrates that the object of the Com-
mittee is to determine whether this disaster shows that there is a
need for any legislation. There are adequate constitutional safe-
guards to protect the rights of any witness with respect to the
scope of interrogation that may be propounded in the course of
this investigation.

For all these reasons, in our order of April 13, 1959 we refused
the plaintiff's prayer for a preliminary injunction, and we herewith
reaffirm that order.

Penna. State Real Estate Comm. v. Keller

Administrative law-Real estate licensure-Appeal from suspension of
broker's license-Real Estate Commission's findings have force of
jury verdict where supported by substantial competent evidence-
Board will not be reversed on appeal where there is substantial evi-
dence to sustain its findings, even though evidence might also sup-
port contrary conclusion-Credibility of witnesses is for the Board.

1. Findings of the State Real' Estate Commission pertaining to the
suspension of a broker's license have the same weight as a jury ver-
dict, and such findings will not be disturbed on appeal so long as they
are supported by substantial competent evidence.

2. It is the Court's duty to determine if the Commission's findings
of fact are supported by competent evidence, but not to determine
whether or not other findings could have been made. The credibility
of witnesses is likewise for the Commission.

3. Substantial evidence is more than a mere scintilla. It means such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.
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