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Pursuant to this Court’s January 14, 2022 scheduling order, the Carter
Petitioners hereby submit this response brief in support of their 2022 Pennsylvania
Congressional Redistricting Plan.
INTRODUCTION
The Carter Petitioners demonstrated in their opening submissions that the
plan they submitted to this Court (hereinafter the “Carter Plan”) matches or improves
upon the court-approved 2018 Remedial Plan’s compliance with traditional
redistricting criteria such as compactness, contiguity, population equality, and
subdivision splits. It does so by using a scalpel, not an ax. The Carter Plan employs
a least-change approach to the 2018 Remedial Plan, retaining more of that Plan than
any other submission this court received, while still accounting for the substantial
population shifts Pennsylvania has seen over the last decade. By contrast,
submissions from the House Republican Intervenors, Congressional Republican
Intervenors, Senate Republican Intervenors, Senate Democratic Intervenors, and
Governor Wolf (together the “Intervenors”) and Amici Citizen Voters and Voters of
Pennsylvania (together the “Amici”) often differ dramatically from the 2018
Remedial Plan and fall short on several key traditional redistricting metrics. As
discussed further herein, those plans unnecessarily split political subdivisions, break
up communities of interest, and produce skewed partisan outcomes. For the reasons
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explained in their opening brief and below, the Carter Petitioners respectfully
request that the Court adopt the Carter Plan.
ANALYSIS
I.

The Carter Plan adheres most closely to the map recently drawn by the
Pennsylvania Supreme Court.
Just four years ago, the Pennsylvania Supreme Court was tasked with

adopting a remedial congressional plan to rectify grave constitutional flaws in the
Commonwealth’s 2011 plan. League of Women Voters of Pa. v. Commonwealth,
(“LVW II”), 645 Pa. 576, 579-83 (2018). It did not relish the role. After finding that
the 2011 plan violated the state constitution, the Court gave the Commonwealth’s
political branches first right to submit a plan to the Court rectifying the flaws it had
identified. Id. at 580. But when the legislature failed to meet its “responsibility for
drawing congressional districts,” it necessarily fell to the Court to “expeditiously . .
. adopt a plan based upon the evidentiary record.” Id. at 581.
The Court set about its work guided by traditional redistricting criteria of
“compactness, contiguity, equality of population, and respect for the integrity of
political subdivisions,” and the robust record created by the Commonwealth Court.
Id. at 583. After “carefully review[ing]” numerous plan proposals, it adopted the
2018 Remedial Plan, still in place today, which it determined was “superior or
comparable” to all of the plans submitted for its consideration on each of its
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announced criteria. Id. at 583-84. In sum, the 2018 Remedial Plan is the product of
a careful judicial process in this Court and the Supreme Court.
As such, it serves as a benchmark for any plan evaluated by this Court, which
is called upon again to impose a new congressional plan on the heels of the
legislature’s failure, yet again, to timely act. Using the last plan as a benchmark—
and making only the “least changes” necessary to bring the map into constitutional
compliance—is the approach that most courts take when tasked with adopting a
redistricting plan of its own. See, e.g., LaComb v. Growe, 541 F. Supp. 145, 151 (D.
Minn. 1982) (stating that the “starting point” for new, court-drawn congressional
districts is the last configuration of districts); see also Order, Johnson v. WEC, No.
2021AP1450-OA, ¶ 81 (plurality op.), ¶ 87 (Hagedorn, J., concurring) (Wis. Nov.
30, 2021) (holding that judicially adopted plans in impasse litigation should attempt
to minimize changes from the previous map); Order, Hippert v. Ritchie, 813 N.W.
2d 374, 380 (Minn. 2012) No. A11-152 (explaining that the judicial redistricting
panel in impasse litigation “utilizes a least-change strategy where feasible”). This
approach also serves the long-recognized traditional redistricting principle of core
preservation, which seeks to create continuity of representation for the
Commonwealth’s citizens by keeping constituents in the same districts they were in
under the prior plan to the extent possible. See Mellow v. Mitchell, 530 Pa. 44, 52
(Pa. 1992) (identifying “preserving the cores of prior districts” as a redistricting
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criterion); see also Karcher v. Daggett, 462 U.S. 725, 740 (1983) (recognizing that
preserving district cores is a traditional principle of redistricting); Reynolds v. Sims,
377 U.S. 533, 578-79 (1964) (same).
Heeding these principles and in recognition of the thorough and thoughtful
judicial analysis that produced the 2018 Remedial Plan and of the plan’s
commendable qualities, the Carter Plan begins where the Supreme Court left off in
2018. The Carter Plan retains 87 percent of Pennsylvania’s population in the same
congressional districts to which they were apportioned in the 2018 Remedial Plan,
while matching or exceeding that plan’s level of compliance with traditional
redistricting criteria such as compactness, contiguity, population equality, and
subdivision splits. Carter Ptrs.’ Br. at 5-13. Furthermore, it preserves the 2018
Remedial Plan’s effort to avoid county splits in Chester, Lancaster, Lehigh, and
Northampton by supplementing the population of Districts 1 and 5, containing Bucks
and Delaware counties respectively, with tracts in neighboring Montgomery County.
Carter Ptrs.’ Br. at 9 n.3. To the extent the Carter Plan deviates from the
configuration adopted by the Supreme Court in the 2018 Remedial Plan, it does so
only to account for significant shifts in the state’s population revealed by the 2020
Census and the Commonwealth’s loss of a congressional seat. Carter Ptrs.’ Br. at 45.
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In this way, the Carter Plan retains the greatest percentage of voters in the
same district as in the 2018 plan, exceeding, sometimes dramatically, the retention
in the plans submitted by all other parties, including the Intervenors and Amici:
Table 1: Retained Population Share in 14 Submitted PA Congressional Plans
Plan
Carter Plan
CCFD
Citizen Voters
House/Senate Rep.
Draw the Lines PA
GMS
Governor Wolf
Ali
PA House Dem. Caucus
Congressional Rep. 1
Congressional Rep. 2
Senate Dem. Plan 1
Senate Dem. Plan 2
Voters of PA

Retained
Population
Share
86.6
76.1
82.4
78.5
78.8
72.8
81.2
81.5
73.3
76.5
76.5
72.5
72.5
80.6

Ex. 1, Rodden Reply Report, at 2.
These deviations are not justified by greater adherence to the state’s
redistricting factors. In fact, the Carter Plan is comparable to or exceeds these plans
on every redistricting metric while maintaining significantly more fidelity to the
2018 Remedial Plan. The Carter Plan matches the Intervenors’ and Amici’s

5

compliance with the principles of population equality and contiguity, 1 and matches
or exceeds Intervenors and Amici on county splits and compactness. Ex. 1 at 3-6.
In sum, the Carter Plan achieves what no other plan does: it respects the
boundaries already blessed by the Supreme Court and the long-recognized
redistricting principle of core retention, while reaching comparable or superior
scores to all other proposed plans submitted to this court, as well as the 2018
Remedial Plan, on the state’s traditional redistricting criteria.
II.

The Court should not select a plan that overly favors one party.
Rather than hew to the boundaries contained in the 2018 Remedial Plan, the

House and Senate Republican Intervenors, the Voters of Pennsylvania, and the
Citizen Voter proposals drew districts to give significant partisan advantage to
Republicans. Partisan fairness has long been a key lodestar in Pennsylvania’s

1

The Carter Plan’s plus or minus one person population deviation readily satisfies the population equality standard.
See Mellow, 530 Pa. at 53 (upholding plan that had a total maximum deviation of “0.0111%”). Many states and courts
have blessed plans with similar de minimis population deviations in congressional plans. At least six states have
adopted plans with a population deviation of plus or minus one person. These include Oregon, Georgia, South
Carolina, Colorado, Maryland, and Kentucky. See 2010 Redistricting Deviation Table,” Nat’l Conf. State Legislatures
(Jan. 15, 2020) available at, https://www.ncsl.org/research/redistricting/2010-ncsl-redistricting- deviation-table.aspx;
“Justice Approves Georgia’s Redistricting Plans,” Ga. Dep’t of Law (Dec. 23, 2011), available at,
https://law.georgia.gov/press-releases/2011-12-23/justiceapproves-georgias-redistricting-plans
(announcing
preclearance by U.S. Department of Justice); Beauprez v. Avalos, 42 P.3d 642 (Colo. 2002) (adopting Colorado’s
congressional plan); Duckworth v. State Bd. of Elections, 213 F. Supp. 2d 543 (D. Md. 2002) (rejecting challenge to
a Maryland congressional plan that did not allege unconstitutional population deviation); U.S. Census Bureau,
available at, https://www2.census.gov/programs- surveys/rdo/2010_pl94-171rv.pdf, at 26 (showing Kentucky’s
congressional plan as having a two-person population range after 2000 redistricting cycle). And in Wisconsin, the
Wisconsin Legislative Council characterized a five-population range after the 2000 redistricting cycle as a “zero
deviation plan.” 2001 Assembly Bill 711 Amendment Memo, Wisc. Legis. Council (Feb. 1, 2002), available at
https://docs.legis.wisconsin.gov/2001/related/lcamendmemo/ab711.pdf.
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redistricting. In Mellow, the Pennsylvania Supreme Court took care to mention that
the map it selected resulted “in a politically fair balance in the Pennsylvania
delegation between Democrats and Republicans.” 530 Pa. at 50, 58. And most
recently the state’s Redistricting Advisory Council adopted redistricting guidelines
that require “partisan fairness and proportionality” and prohibit plans that create
“structural advantage[s] . . . to allow one party to more efficiently translate votes
into seats in the delegation.” Advisory Council Redistricting Principles, available at
https://www.governor.pa.gov/wp-content/uploads/2021/11/Redistricting-AdvisoryCouncil-Final-Principles.pdf.
The plans submitted by the House and Senate Republican Intervenors, Voters
of Pennsylvania, and Congressional Intervenors fall short of this mark. These plans
stand out for containing Democratic mean and median vote shares that are
“unusually skewed.” Ex. 1 at 10. Each of these plans concentrate Democrats “in
districts that they win with large majorities.” The Carter Plan contains no “similar
skew.”
III.

The Court should not select a plan that splits communities of interest.
The plans submitted by Intervenors and Amici are yet further flawed by their

lack of respect for the state’s communities of interest. In League of Women Voters
v. Commonwealth (“LWV I”), the Supreme Court interpreted the state’s constitution
to provide “great[] emphasis on creating representational districts that . . . maintain
7

the geographical and social cohesion of the communities in which people live.” LWV
I, 645 Pa. 1, 118 (Pa. 2018). Intervenors and Amici fail to comply with this principle.
Consider first the map proposed by the House and Senate Republican Intervenors:
their Plan splits Hispanic and Black populations around Harrisburg, and further splits
“multiple communities of interest, including . . . in Luzerne, Dauphin, Philadelphia,
and Chester counties” in ways “that do not appear to be motivated by compelling
legal principles.” Governor Wolf’s Letter on House and Senate Republican
Intervenors’

Proposed

Plan,

https://www.governor.pa.gov/wp-

content/uploads/2021/12/12.28.21-TWW-Cutler-Benninghoff-HB-2146-Final.pdf.
House and Senate Republican Intervenors’ Dauphin County Plan
Figure 1: Hispanic Voting Age Population in Dauphin County
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Figure 2: Black Voting Age Population in Dauphin County

The Congressional Republican Intervenors’ proposal fares no better: while
they insist on the importance of communities of interest in their submission, their
discussion on the topic eschew any discussion of objective criteria in favor of
cherrypicked assertions about various factors unsupported by even a single citation
to precedent or evidence. The same is true for plans submitted by Amici Voters of
Pennsylvania and Citizen Voters, which each split the same communities around
Monroe County. The Senate Democratic Plan 1 also splits Monroe County, this time
in a way that fractures Hispanic communities.
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Republican Legislative Intervenors’ Monroe County Plan
Figure 3: Hispanic Voting Age Population in Monroe County
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Figure 4: Black Voting Age Population in Monroe County

The Carter Plan makes no similar error. The Plan’s least-change approach
ensures that the communities of interest protected by the Supreme Court in 2018
remain protected. Carter Ptrs.’ Br. at 12. And to the extent the Carter Plan had to
alter the boundaries of the 2018 Plan to account for population changes and the
Commonwealth’s loss of a congressional seat, it did so with a focus on maintaining
natural and political subdivision boundaries and keeping communities whole. Id.
For these additional reasons, the Carter Plan is superior to the Plans submitted
by the House and Senate Republican Intervenors’ and Congressional Republican
Intervenors, and by Amici Voters of Pennsylvania and Citizen Voters.
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IV.

This Court owes no special deference to certain plans.
This Court should not entertain the House and Senate Republicans’ brazen

request that the Court directly implement their preferred map even if that map does
not survive a gubernatorial veto. This entire litigation is premised on the expectation
that the Republican-controlled General Assembly will be unwilling and unable to
pass redistricting plans that will be acceptable to Pennsylvania’s Democratic
Governor, who holds a constitutional role in the congressional redistricting process.
The House and Senate Republicans ignore United States Supreme Court
precedent holding that where a state constitution requires the participation of both
the legislative and executive branches in the lawmaking process, a redistricting plan
that the Governor has vetoed is not enforceable as a matter of law. See Smiley v.
Holm, 285 U.S. 355, 373 (1932); see also Ariz. State Legis. v. Ariz. Indep.
Redistricting Comm’n, 576 U.S. 787, 807 (2015). Thus, the Senate and House
Republicans’ suggestion that this Court should adopt a redistricting plan because it
has the support of the legislature, even though the Governor has stated he will veto
it, proposes a deeply antidemocratic end-around the Commonwealth’s constitutional
prescribed legislative process, which, of course, requires the Governor’s
participation. See Pa. Const. Art. IV, § 15. Adopting such a plan would both raise
serious separation of powers concerns and force the Court to choose sides in a
partisan dispute.
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Nor does the General Assembly’s plan deserve any special deference. While
the House and Senate Republican leadership repeatedly cite case law for the
proposition that “legislatively-designed maps” are owed special deference, see
Senate Republican Br. at 10 and House Republican Br. at 3, 10-12, they fail to
acknowledge that those cases concern judicial deference to maps that were actually
enacted through the political processes. When the Supreme Court showed deference
to the state’s redistricting plan in Upham v. Seamon, 456 U.S. 37 (1982), for
example, it was referring to a plan that had been passed by the legislature and signed
by the governor, giving it the status of state law. Similarly, in White v. Weiser, when
the Supreme Court instructed courts to “follow the policies and preferences […] in
the reapportionment plans proposed by the state legislature,” it was referring to a
duly enacted law that had been signed by Texas’s governor in the wake of the 1970
Census. 412 U.S. 783, 795 (1973).
As the U.S. Supreme Court has explained, a legislative reapportionment plan
that has been vetoed by the Governor represents little more than the legislature’s
“proffered” plan, and, where the Governor has a contrary recommendation, certainly
does not reflect “the State’s policy.” Sixty-Seventh Minn. State S. v. Beens, 406 U.S.
187, 197 (1972); see also Carstens v. Lamm, 543 F. Supp. 68, 79 (D. Colo. 1982)
(explaining that a vetoed legislative plan “cannot represent current state policy any
more than the Governor’s proposal”).
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For that reason, where as here the political branches have failed to enact
redistricting plans, courts decline to show one branch’s preferred plans any special
deference. See, e.g., Smith v. Clark, 189 F. Supp. 2d 529, 533-34 (S.D. Miss. 2002)
(holding that where the state “failed to enact a congressional redistricting plan …
there is no expression, certainly no clear expression, of state policy on congressional
redistricting to which we must defer”); Carstens, 543 F. Supp. at 79 (affording no
deference because vetoed redistricting plan was only the “proffered current policy
rather than clear expressions of state policy”) (internal citations omitted); O’Sullivan
v. Brier, 540 F. Supp. 1200, 1202 (D. Kan. 1982) (“[W]e are not required to defer to
any plan that has not survived the full legislative process to become law.”) Essex v.
Kobach, 874 F. Supp. 2d 1069, 1084 (D. Kan. 2012) (“Regardless which option our
constitutional analysis prompts us to choose, we owe no deference to any proposed
plan, as none has successfully navigated the legislative process to the point of
enactment.”).2
This is particularly true in impasse litigation, which arises as a result of the
state legislature’s failure to compromise with the other political branches.
Consequently, courts have almost universally rejected submissions from state
legislatures in impasse litigation, showing them little to no deference if they are
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For this reason, this Court also owes no special deference to Governor Wolf’s redistricting
proposal because his plan, like the General Assembly’s, did not gain the force of law.
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considered at all. See, e.g., Wis. State AFL-CIO v. Elections Bd., 543 F. Supp. 630,
632 (E.D. Wis. 1982) (three-judge panel) (court explaining in impasse litigation that
“[t]he vetoed plan has been submitted to us for our consideration and, after reviewing
it, we conclude that it is one of the worst efforts before us and for that reason we
decline to adopt it. The plan has, in our opinion, no redeeming value.”); Hippert,
813.N.W.2d at 379 n.6 (court in impasse litigation refusing to adopt or show
deference to the Minnesota Legislature’s redistricting plan because it “was never
enacted into law”).
The same approach has borne out in other states in this redistricting cycle. Just
weeks ago, in nearly identical impasse litigation, Wisconsin’s Legislature asked the
Wisconsin Supreme Court to do the same thing the Pennsylvania General Assembly
now asks of this court—to give their map special deference. But the Wisconsin
Supreme Court, recognizing that the Legislature’s maps “did not survive the political
process,” explicitly refused to give the Legislature’s plans any special status. See
Johnson v. Wis. Elections Comm’n, 2021 WI 87 ¶ 39, n.8 (Nov. 30, 2021); see also
id. at ¶ 86, n.154 (describing the Legislature’s submission as “mere proposals
deserving no special weight”) (J. Hagedorn, concurring).
While the House and Senate Republicans identify two instances in which a
legislature’s map was adopted by a court in impasse, they identify no court that has
done so since the 1970 redistricting cycle. See House Republican Br. at 10-11. Nor
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did those courts adopt those plans simply because they were the “legislature’s
plans.” In Skolnick v. State Electoral Bd. of Ill., 336 F. Supp. 839, 846 (N.D. Ill.
1971), the court adopted a legislatively proposed plan only after explaining the
superiority of that plan across a range of traditional redistricting criteria and
highlighting that the plan had received “substantial bipartisan support” in the
legislature, which, of course, is not the case here.3 In Donnelly v. Meskill, 345 F.
Supp. 962 (D. Conn. 1972), the court similarly did not adopt the legislature’s map
wholesale but instead made changes to the plan which addressed, in large part, the
Governor’s reason for vetoing the plan. See id. at 964-65 (explaining the Governor’s
veto because of the legislature’s significant and impermissible population
deviations, and the court’s adjustment of the legislature’s plan to ensure it reached
virtual population equality). In the end, neither case stands for the proposition that
courts should adopt a legislature’s plan in impasse litigation, nor that they should
afford it any particular deference.
Finally, and of note, in prior Pennsylvania impasse litigation neither the
Pennsylvania Supreme Court nor special masters appointed to assess the merits of
proposed redistricting maps have given preferential treatment to reapportionment
plans put forth by legislators. Specifically, in 1992, the Pennsylvania Supreme Court
appointed a Special Master from the Pennsylvania Commonwealth Court to

3

Nearly a hundred Pennsylvania representatives voted against the final House redistricting plan.
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recommend a map for the court to adopt after the Pennsylvania’s political branches
failed to successfully enact a redistricting plan on their own. See Mellow, 530 Pa. at
48-49. In that proceeding, the Special Master received six different plans submitted
by various groups, including by various lawmakers. Id. at 48. Before engaging in a
detailed analysis comparing the maps before him, the Special Master specifically
noted in his opinion to the court that all plans “must be considered on the same
footing.” Id. at 67.
So too here. The Court should begin its analysis without assumptions or
deference toward any particular plan. And when all plans are considered on equal
footing, the Carter Petitioners submit that their plan is the one that best matches or
improves upon the court-approved 2018 Remedial Plan’s compliance with
traditional redistricting criteria such as compactness, contiguity, population equality,
and subdivision splits, while retaining more of that Plan than any other submission.
CONCLUSION
For these reasons, the Carter Petitioners respectfully request that the Court
adopt the Carter Plan.
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