Received 3/9/2022 9:43:50 AM Supreme Court Western District
Received 3/7/2022 3:35:01 PM Supreme Court Western District

Filed 3/9/2022 9:43:50 AM Supreme Court Western District
11 WM 2022
Filed 3/7/2022 3:35:00 PM Supreme Court Western District
11 WM 2022

IN THE SUPREME COURT OF PENNSYLVANIA
JACKIE HUTZ
Petitioner,
No.
v.
2021 PENNSYLVANIA
LEGISLATIVE
REAPPORTIONMENT
COMMISSION,

PETITION FOR REVIEW
CHALLENGING THE FINAL
2021 PENNSYLVANIA
LEGISLATIVE
REAPPORTIONMENT
COMMISSION PLAN

Respondent.
Filed on behalf of the Petitioner:
Jackie Hutz
Counsel of Record for the Petitioner:
Jen GV Gilliland Vanasdale, Esquire
PA ID # 87407
GILLILAND VANASDALE SINATRA
LAW OFFICE, LLC
257 South Main Street
Butler, PA 16001
724.741.0536 (Telephone)
724.741.0538 (Facsimile)
jennifer@gvlawoffice.com

IN THE SUPREME COURT OF PENNSYLVANIA
JACKIE HUTZ,
Petitioner,

No.

v.
PETITION FOR REVIEW
CHALLENGING THE FINAL
2021 PENNSYLVANIA
LEGISLATIVE
REAPPORTIONMENT
COMMISSION PLAN

2021 PENNSYLVANIA
LEGISLATIVE
REAPPORTIONMENT
COMMISSION,
Respondent.

PETITION FOR REVIEW
CHALLENGING THE FINAL 2021 PENNSYLVANIA LEGISLATIVE
REAPPORTIONMENT COMMISSION PLAN
AND NOW, comes the Petitioner, Jackie Hutz, by and through her
attorneys, Jen GV Gilliland Vanasdale, Esquire, and GILLILAND VANASDALE
SINATRA LAW OFFICE, LLC, and files the following timely Petition for Review

Challenging

the

Final

2021

Pennsylvania

Legislative

Reapportionment

Commission Plan released on Friday, February 4, 2022 (a copy of said Final Plan
for the Pennsylvania House of Representatives and Senate are attached as Exhibits
“A” and “B”, respectively) and avers as follows:

PARTIES
1.

The Petitioner Jackie Hutz (hereinafter “Petitioner”) is a citizen of the

Commonwealth of Pennsylvania and resident of Penn Township, Butler County.
2.

The

Respondent

is

the

2021

Pennsylvania

Legislative

Reapportionment Commission (“LRC”) responsible for drawing state legislative
maps following the 2020 U.S. decennial census.
JURISDICTION AND VENUE
3.

This Court has jurisdiction over the Petitioner because she resides in

the Commonwealth of Pennsylvania.
4.

This Court has original jurisdiction to hear this Challenge to the LRC

Final Reapportionment pursuant to Article II, §17(d) of the Pennsylvania
Constitution, which states, “[a]ny aggrieved person may file an appeal from the
final plan directly to the Supreme Court within 30 days after the filing thereof.”
FACTUAL BACKGROUND
5.

Under the Pennsylvania Constitution, state legislative districts are

reviewed every ten (10) years following the U.S. decennial census.
6.

State legislative district(s) “shall be composed of compact and

contiguous territory as nearly equal in population as practicable. Each senatorial
district shall elect one Senator, and each representative district one Representative.
Unless absolutely necessary no county, city, incorporated town, borough, township,

or ward shall be divided in forming either a senatorial or representative district.”
Pa. Const. art. II, § 16.
7.

The LRC was created via the Constitutional Convention of 1967-68

and is codified at Article II, section 17 of the Pennsylvania Constitution.
8.

On September 16, 2021, the United States Census Bureau released

data from the 2020 census to state redistricting authorities and the public.1
9.

According to the 2020 Census, Pennsylvania has 13,002,700 residents

and the Pennsylvania House of Representatives is made up of 203 districts. Thus,
the ideal district population is about 64,053 persons per district, pursuant to Pa.
Const. Art. II, § 16.
10.

The Commonwealth of Pennsylvania reviewed and distributed

population data received from the U.S. Secretary of Commerce. This data is
commonly referred to as “P.L. 91-171 data,” (hereinafter “data”). Pub. L. No.
940171, 89 Stat. 1023 (1975).
11.

This data showed population growth in Butler County with an

increase of 9,901 people, raising Butler County’s population from 183,862 people
per the 2010 census to 193,763 following the 2020 census.
1

Redistricting in Pennsylvania after the 2020 Census,
http://ballotpedia.org/Redistricting_in_Pennsylvania_after_the_2020_census (accessed February
7, 2022).

12.

Butler County had the largest population growth in Southwestern

Pennsylvania. See attached Exhibit “C” #000107 2021 LRC
13.

All counties surrounding Butler County, including Mercer and

Lawrence Counties, experienced a population decrease.
14.

Butler County had the fourth largest percentage growth increase in

the Hispanic share of population between 2010 and 2020 with an 88.8% increase.
See attached Exhibit “D” #000556 2021 LRC
15.

Unlike Butler County, Mercer County is not amongst the counties

with the highest percent increase in Hispanic population, nor does the data show
any significant Hispanic population in Mercer County. See also Exhibit D.
16.

Applying the ideal population of about 64,053 persons per district,

Butler County’s current population supports three (3) state representative districts
all inside of Butler County.
17.

Consistent with this data, on December 16, 2021, the LRC released its

Preliminary Plan (hereinafter “Preliminary Map” or “Preliminary Plan”), that
proposed three (3) state representative districts all inside of Butler County. The
following excerpt of the Preliminary Map for Butler County, along with the
description that follows, illustrates the three proposed state representative
districts contained entirely inside Butler County (outlined with black border):

District Number
8

Description
BUTLER County
Part of BUTLER County consisting of the TOWNSHIPS of Allegheny, Brady,
Center, Cherry, Clay, Concord, Connoquenessing, Donegal, Fairview, Franklin,
Jackson, Lancaster, Marion, Mercer, Muddycreek, Oakland, Parker, Slippery Rock,
Venango, Washington and Worth and the BOROUGHS of Bruin, Cherry Valley,
Chicora, Eau Claire, Evans City, Fairview, Harmony, Harrisville, Karns City,
Petrolia, Portersville, Prospect, Slippery Rock, West Liberty, West Sunbury and
Zelienople.
Total Population: 65,738

11

BUTLER County
Part of BUTLER County consisting of the CITY of Butler and the TOWNSHIPS
of Buffalo, Butler, Clearfield, Forward, Jefferson, Penn, Summit and Winfield and
the BOROUGHS of Connoquenessing, East Butler and Saxonburg.
Total Population: 65,236

12

BUTLER County
Part of BUTLER County consisting of the TOWNSHIPS of Adams, Clinton,
Cranberry and Middlesex and the BOROUGHS of Callery, Mars, Seven Fields and
Valencia.
Total Population: 62,962

18.

The Preliminary Map divided Butler County into three (3) state

representative districts that were comprised solely of Butler County residents with
populations equal as possible within compact and contiguous territories.
19.

Despite the propriety of the Preliminary Map, the LRC on February 4,

2022, effectively pulled a bait and switch when it issued a new and Final
Reapportionment Plan (hereinafter “Final Map” or “Final Plan”), dividing Butler
County in violation of Pa. Const. art. II, § 16. The following excerpt of the Final
Map, along with the description that follows, shows the divide of Butler

County state representative districts that now split the County and extend into
both Mercer and Lawrence Counties:

District Number
8

Description
BUTLER and LAWRENCE Counties
Part of BUTLER County consisting of the TOWNSHIPS of Brady, Center,
Clay, Connoquenessing, Forward, Franklin, Lancaster, Middlesex,
Muddycreek, Penn and Worth and the BOROUGHS of Connoquenessing,
Portersville, Prospect, West Liberty and West Sunbury and Part of
LAWRENCE County consisting of the TOWNSHIPS of Little Beaver, Perry,
Plain Grove, Scott, Slippery Rock, Washington and Wayne and the
BOROUGHS of Ellport, Ellwood City (Lawrence County Portion), Enon
Valley, New Beaver, Volant and Wampum.
Total Population: 65,051 (-687 from Prelim Plan Map)

11

BUTLER County
Part of BUTLER County consisting of the CITY of Butler and the
TOWNSHIPS of Buffalo, Butler, Clearfield, Clinton, Donegal, Jefferson,
Oakland, Summit and Winfield and the BOROUGHS of Chicora, East Butler
and Saxonburg.
Total Population: 64,833 (-403 from Prelim Plan Map)

12

BUTLER County
Part of BUTLER County consisting of the TOWNSHIPS of Adams,
Cranberry and Jackson and the BOROUGHS of Callery, Evans City,
Harmony, Mars, Seven Fields, Valencia and Zelienople.
Total Population: 64,712 (+1750 from Prelim Plan Map)

17

BUTLER and MERCER Counties
Part of BUTLER County consisting of the TOWNSHIPS of Allegheny,
Cherry, Concord, Fairview, Marion, Mercer, Parker, Slippery Rock, Venango
and Washington and the BOROUGHS of Bruin, Cherry Valley, Eau Claire,
Fairview, Harrisville, Karns City, Petrolia and Slippery Rock and Part of
MERCER County consisting of the TOWNSHIPS of Coolspring, Deer Creek,
Delaware, East Lackawannock, Fairview, Findley, French Creek, Jackson,
Jefferson, Lake, Liberty, Mill Creek, New Vernon, Otter Creek, Perry, Pine,
Salem, Sandy Creek, Sandy Lake, Springfield, Sugar Grove, Wilmington,
Wolf Creek and Worth and the BOROUGHS of Fredonia, Grove City,
Jackson Center, Mercer, New Lebanon, Sandy Lake, Sheakleyville and
Stoneboro.
Total Population: 65,933

20.

Under the Final Map, Butler County is unnecessarily divided, splitting

Butler County house districts into both Lawrence County and Mercer County.
21.

“Unless absolutely necessary no county, city, incorporated town,

borough, township or ward shall be divided in forming either a senatorial or
representative district.” Pa. Const. art. II, §16 (emphasis added). This division is
unconstitutional as there was no absolute necessity to do so, as the Preliminary
Map supports.
22.

“Community of Interest” or other subordinate factors, such as

protection of incumbents, would not justify violating neutral constitutional criteria
that provide the People of Pennsylvania with necessary protection when drawing a
Final Map. League of Women Voters v. Commonwealth, 645 Pa. 1, 91 (Pa. 2018).
23.

Further, subordinate Community of Interest criteria only highlight the

final plan’s failure as seven (7) out of the eight (8) school districts in Butler County
are divided into multiple state representative districts and overlap into school
districts in Lawrence and/or Mercer Counties as illustrated below:

Butler County School Districts
Butler Area
Freeport Area*
Karns City Area
Mars Area
Moniteau

District # Per Final Plan
8,11
11
8,17
8,12
8,17

Seneca Valley
8,12
Slippery Rock Area
8,17
South Butler (officially changing
name to Knoch School District
8,11
effective July 1, 2022)
School Districts
District # Per Final Plan
outside of Butler County
Laurel
8,9
Mohawk Area
8,9
Wilmington Area
8,9,17
Blackhawk*
8,15
* Part of Freeport school district naturally extends into Armstrong
County, District 60
*Appears to include portions of Beaver County too
24.

The growing Hispanic population in Butler County is a further basis

for keeping state legislative districts within Butler County.
25.

The new districts unnecessarily divide Butler County and are not

composed of compact and contiguous territory.
26.

Under the Final Map, the Pittsburgh-Butler County Regional Airport

located in Penn Township where Petitioner resides, would now be part of District 8
that goes outside of Butler County into Lawrence County, where an out of county
incumbent State Representative resides. The Butler County airport is critical to
Butler County development and business and has little to nothing to do with
Lawrence County.

27.

Growing areas in Penn and Middlesex Township that borders

Allegheny County were moved in the Final Map to also become part of District 8,
which is more rural, extends into Lawrence County, and traverses all the way to
the Ohio state line.
28.

Petitioner, a resident of Penn Township, would now need to travel

through District 11 in Butler County and outside of Butler County to Lawrence
County to find her state representative in District 8, where the incumbent resides
and maintains a district office.
29.

As the Court observed in Holt v. Legislative Reapportionment

Comm’n (Holt II), 620 Pa. 373, 398 (Pa 2013):
The Pennsylvania Constitution does not define contiguity or
compactness as related to legislative districts, but this Court has
defined a contiguous district as ‘one in which a person can go from
any point within the district to any other point) within the district
without leaving the district, or one in which no part of the district is
wholly physically separate from any other part.
Id. (quoting Commonwealth ex rel. Specter v. Levin, 448 Pa. 1, 298 A.2d 15, 23
(1972)).
30.

The General Rule associated with State Constitution Contiguity is that

you “must be able to go to every part of the district without leaving it” fails. See
attached Exhibit “E” #00092 2021 LRC
30.

This new district unnecessarily splits Butler County and dilutes the

votes and voices of Butler County residents and all people.

31. On Thursday, February 3, 2022, upon being notified of the last minute
changes to the Butler County districts, Butler County resident and State
Representative Marci Mustello sent an email to LRC Chairman Mark Nordenberg
requesting his immediate attention to the “radical” “last-minute changes to the state
legislative districts in Butler County.” See attached Exhibit “F”
32.

On February 7, 2022, after the final plan vote on February 4, 2022,

Chair Nordenberg responded via email to State Representative Mustello admitting
that he and the Commission “felt quite good” about the Butler County map that
was part of the preliminary plan. See also Exhibit “F”
33.

Shockingly, Chair Nordenberg admitted that subordinate criteria was

used and attempted to justify the division of Butler County by blaming
Representative Mustello’s caucus leader, claiming that one of the caucus leader’s
top priorities was “to unpair two Republican incumbents who had been drawn into
the same district as a part of the preliminary plan. To accommodate that expressed
priority, we needed to bring those two representatives back into Butler County,
which is a part of their current districts.” See also Exhibit “F”
34.

Chair Nordenberg stated that “this also permitted us to be responsive

to some of the “community of interest” comments that had been submitted to us.”
See also Exhibit “F”

35.

“Community

of

Interest”

considerations

do

not

trump

the

constitutional criteria that require that Butler County not be divided.
36.

“The Constitution ‘trumps’ political considerations. Politics or non-

constitutional considerations never ‘trump’ constitutional requirements.” Holt v.
2011 Legislative Reapportionment Commission, 67 A.3d 1211 (quoting Legislative
Districting of the State, 370 Md. 312, 805 A.2d 292, 326 (2002)).
37.

Upon information and belief, such attempts by Chair Nordenberg to

justify changes are not supported by the law and public record.2
38.

The transcript of the Public Hearing held on January 6, 2022,

supports that the House Republican team had identical submissions to the
Preliminary map for Butler County:
‘We received binders of map proposals from the House Republican
team, and we had frequent meetings with them to discuss issues they
raised, as well as issues that we all identified. In fact, last evening, we
identified twenty counties in the Commission’s preliminary map
that are identical to submissions made by House Republicans. That
list includes Armstrong, Cameron, Clarion, Clinton, Blair, Butler,
Carbon, Bedford, Elk, Forest, Fulton, Huntington, Indiana, Jefferson,
McKean, Potter, Susquehanna, Sullivan, Union, Warren, and
Westmoreland.’
000814 2021 LRC (emphasis added) See attached Exhibit “G” excerpt from
Stenographic report of hearing on January 6, 2022, Pages 1037-1038 LRC 2021
2

The certified record produced by LRC in case 4 WM 2022 starting February 23, 2022 to current
date exceeds 10,679 pages. It is impossible to read all pages in such a short time period and
additional time is requested for review and brief.

*Note – upon review of the transcript, there were 21 counties that had
identical submissions.
39.

Further, upon information and belief, there were no exceptions to the

preliminary plan involving community of interest concerns from Butler County
residents requesting to be included with Mercer and/or Lawrence County.
40.

Petitioner has been provided access to the Certified Record Table of

Contents prepared by the LRC, along with over Ten Thousand Six Hundred and
Seventy-Nine (10,679) pages of record since February 23, 2022, and there is no
description of any Butler County witnesses who raised comments as Chair
Nordenberg represented in his email to Butler County State Representative
Mustello.
41.

Counsel for Petitioner located two letters addressed to the Chair from

Grove City, Mercer County residents, but both letters appear to have been
orchestrated for the benefit of the incumbent State Representative in Mercer
County. The one individual, although he did not identify himself as the same, is
the Campaign Chair of the Mercer County incumbent. The second individual is
the Grove City Mayor, who resides in close proximity, recently appeared in a
photograph, and is a financial donor for the Mercer County incumbent.
collaboration with Butler County officials exists.

No

42.

Upon information and belief, both letters and comments were not part

of the public agenda to serve as notice and were not part of the public hearings for
discussion that followed the January 6, 2022 hearing (when the House Republican
team and the LRC had identical submissions for Butler County as contained in the
preliminary map) up to the February 4, 2022 meeting adopting the Final Plan.
43.

Not only is there no justifiable “community of interest” for extending

a Butler County district into Mercer County, the Final Plan of the LRC for the
senatorial district for Butler County does not include Mercer County.
44.

The senatorial district of Butler County, like other districts in the

Commonwealth, also unnecessarily divides but into Beaver County.
45.

By dividing Butler County into four (4) state house districts, two (2)

of which now include Mercer and Lawrence Counties, the people of Butler County
and throughout Pennsylvania are disenfranchised.
46.

There is no legal basis to divide Butler County into state

representative districts that extend across county lines to include Lawrence and
Mercer Counties. This creates a ‘ripple effect’ that impacts the entire map, as
contemplated in Holt v. 2011 Legislative Reapportionment Comm’n (Holt I), 38 A.
3d 711, 730 (Pa. 2012).

47.

The Final Plan also unnecessarily divided other political subdivisions

involving state representative and senatorial districts when it was not absolutely
necessary to do so.
48.

The LRC used subordinate criteria to the required neutral

constitutional criteria in reaching the Final Plan and is therefore unconstitutional,
improper, and contrary to law.
49.

The citizens of Butler County and throughout the Commonwealth are

victims to political games played in drawing a Final Map that offends3 the People
of Pennsylvania and violates our Constitution.
50.

The Final Plan is unconstitutional and like a house of cards, the Final

Map as a whole must now fall.
51.

This Honorable Court held in League of Women’s Voters of Pa. v.

Commonwealth, 178 A.3d 809 (Pa. 2018), “[i]t is a core principle of our
republican form of government that the voters should choose their representatives,
not the other way around.”4

David Thornburgh, President and CEO, Committee of Seventy and Draw the Lines, testified in
the LRC hearing on November 15, 2021 “It's when, and we've seen this in the past five decades,
that when incumbency and protecting incumbents, or punishing challengers, becomes clearly a
part of the decisions that result in the lines that are drawn, that people are offended. So, I hope
that's a useful addition in your thought process.” See attached Exhibit “H” excerpt from
Stenographic report of hearing on November 15, 2021, Page 952 LRC 2021
3

4

Mitchell N. Berman, Managing Gerrymandering, 83 Tex. L. Rev. 781, 781 (2205), quoted in
Arizona State Legislature v. Arizona Indep. Redistricting Comm’n, 135 S. Ct. 2652, 2677 (2015).

OBJECTIONS TO THE 2021 FINAL PLAN AND
ARGUMENT IN SUPPORT OF FINDING THAT THE
FINAL PLAN IS CONTRARY TO LAW
AND TO REMAND TO LRC
I.

VIOLATION OF THE PENNSYLVANIA CONSTITUTION
ARTICLE II SECTION 16

52.

The averments in paragraphs 1-51 are hereby incorporated by

reference as if set forth at length herein.
53.

Pa. Const. art. II, §16 requires that:

The Commonwealth shall be divided into 50 senatorial and 203
representative districts, which shall be composed of compact and
contiguous territory as nearly equal in population as practicable.
Each senatorial district shall elect one Senator, and each
representative district one Representative. Unless absolutely
necessary no county, city, incorporated town, borough, township, or
ward shall be divided in forming either a senatorial or representative
district.
54.

The Preliminary Map achieved this Constitutional requirement as to

Butler County. Without notice and failing to provide an opportunity to be heard,
the LRC changed this Preliminary Map on Friday, February 4, 2022, and divided
Butler County from three (3) state representative districts all inside of Butler
County to four (4) districts that include Butler, Mercer and/or Lawrence Counties.
55.

This Court in Holt II crafted a test to determine the level of political

gerrymandering and said, “the difficulty, however, resides in attempting to identify

with any level of precision where and how, if at all, political factors ‘cross the
line’, and can be said to have caused subdivision splits that were not absolutely
necessary.” Holt v. 2011 Legislative Reapportionment Comm’n (Holt II), 620 Pa.
373, 420 (Pa. 2013).
56.

The LRC crossed the line when it first paired two state house

Republican incumbents of Mercer and Lawrence County against each other. There
was no legitimate need to draw such a gerrymander5 other than for political
reasons.
57.

Thereafter, as supported in the Chair’s email with Butler County

District 11 State Representative Mustello, the LRC crossed the line again when it
disregarded the Constitution and unnecessarily divided Butler County and placed
two districts into Mercer and Lawrence Counties in an apparent political deal.

5

Representative Mike Jones from Dallastown, Pennsylvania testified in the LRC hearing on
January 15, 2022. “I know a gerrymander map when I see one, and rest assured, the House map
put forth by this committee is a gerrymandered map.” He goes on to state: “Which leads us to
our second example. The newly created 10th and 17th Districts in western PA, one of the most
blatant examples of gerrymandering. The 17th District is ridiculously shaped to snake the eastern
side of Lawrence County, then make an abrupt left turn to the Ohio border, in the process
drawing a border that not only removes Aaron Bernstein from his current 10th District, but
literally splits the property line of his personal home. Are we to believe this occurred by
accident? This was most likely done to create a new 10th District to protect a 13-time Democrat
incumbent, Chris Sainato. But, Mr. Chairman, before you think I am just a Republican
lawmaker testifying against a Democrat mapmaker, it goes beyond that. In cutting Bernstein out
of the 10th District, he is pitted against an incumbent Republican in the newly formed 17th
District.” See attached Exhibit ”I” excerpt from Stenographic report of hearing on January 15,
2022, Pages 1628-1631

58.

The LRC further crossed the line by attempting to cover up its

improper act by trying to justify that this was also responsive to “community of
interest” comments.
59.

Smoking gun evidence of the crossing of the line and the violation of

the Constitution in doing so include both written evidence in the form of the
Preliminary Map, which clearly shows that Butler County supported three (3) state
representative districts all inside of Butler County, and testimony of LRC
Chairman Nordenberg at the Final Plan meeting on February 4, 2022, when he
stated:
“Butler County is an area that has experienced strong growth and is
perfectly sized for three full House districts.”
“Similarly, Mercer and Lawrence Counties are perfectly sized for three
full House districts.”
Page 1748 LRC 2021 See attached Exhibit “J” excerpt from
Stenographic report of hearing on February 4, 2022, Page 1748
60.

There is no necessity, let alone no absolute necessity, to divide Butler

County into four (4) house districts spanning into Mercer and Lawrence Counties.
There is no absolute necessity to divide these counties. There is no absolute
necessity to treat as some two-county or three-county region. See Pa. Const. art.
II, §16.

61.

The 2021 Final Plan divides other political subdivisions where it is

not absolutely necessary in the House Plan as well as the Senate Plan.
62.

Allentown is a heavily Democratic city with a population of 126,364,

so that it must be divided into two districts, but the House Plan divides it
unnecessarily into three state representative districts.
63.

Another example is in the City of Lancaster, population 58,431, which

is divided in half even though its population is small enough that the entire City
can be held in one state representative district.
64.

Another example is the City of Reading, which was divided into three

House districts even though, based on population, it only needed to be split into
two state representative districts.
65.

Another example is Harrisburg, population of 50,679, can be easily

contained within a single House district yet is improperly split for partisan reasons.
66.

Another example is State College, home of the Pennsylvania State

University, with a population of 40,508 that could easily be placed in a single
House district but was split into two districts even dividing the campus of the
University for partisan reasons. Interestingly, the Commission received substantial
comments about the splitting of State College but ignored this feedback.

67.

Another example is the City of Pittsburgh that was also divided into

three Senate districts— SD-38, SD-42, and SD-43 for partisan reasons even
though, based on population and constitutional criteria it should only split once.
68.

Another example is South Whitehall Township in Lehigh County that

was unnecessarily divided into two districts in the Senate Plan—SD-14 and SD-16
even though the Township could have been kept whole inside one district. Again,
this was done for improper partisan reasons ignoring constitutional criteria.
69.

The Final Plan is unconstitutional and like a house of cards, the Final

Plan now must fall.
II.

VIOLATION OF THE PENNSYLVANIA CONSTITUTION
ARTICLE I SECTION I

70.

The averments in paragraphs 1-69 of this Challenge are incorporated

by reference as if set forth at length herein.
71.

Article I, Section I, of the Pennsylvania Constitution provides “all

men are born equally free and independent, and have certain inherent and
indefeasible rights, among which are those of enjoying and defending life liberty,
of acquiring, possessing, and protecting property and reputation, and of pursuing
their own happiness. Constitution of 1968. 6
6

The Constitution of Pennsylvania, as amended by referenda of May 17, 1966, November 8,
1966, May 16, 1967, and April 23, 1968, and as numbered by proclamation of the Governor of
this Commonwealth of July 7, 1967, pursuant to the act of August 17, 1965 (No. 180), shall be
known and may be cited as the “Constitution of 1968.”

72.

The rights afforded under Article I, Section I of the Pennsylvania

Constitution coexist with the 14th Amendment due process clause of the United
States Constitution, which says “no state shall deprive any person of life, liberty, or
property, without due process of law. Pa. Game Comm’n v. Marich, 666 A.2d 253
(Pa. 1995).
73.

In addition, the 14th Amendment to the United States Constitution

forbids a State to deprive any person of life, liberty, or property without due
process of law. Conclusively, this Court said, “substantive due process is the
esoteric concept interwoven within our judicial framework to guarantee
fundamental fairness and substantial justice, and its precepts protect fundamental
liberty interests against infringement by the government.” Khan v. State Bd. Of
Auctioneers Exam’rs, 842 A.2d 936, 946 (Pa. 2004). For substantive due process
rights to attach there must first be the deprivation of a property right or other
interest that is constitutionally protected. Id. at 946.
74.

In terms of procedural due process, the government is prohibited from

depriving individuals’ life, liberty, or property, unless it provides the process that is
due. Commonwealth v. Turner, 80 A.3d 754, 764 (Pa. 2013).
75.

The basic elements of procedural due process are adequate notice, the

opportunity to be heard, and the chance to defined oneself before a fair and
impartial tribunal having jurisdiction. Id. at 764.

76.

Petitioner had no notice of the Final Map that drastically changed the

Preliminary Map and as a result, were deprived of due process during the
proceedings, off record meetings that led up to the last minute redistricting, and the
lack of transparency and process associated with the Final Plan.
77.

Furthermore, Petitioner’s due process rights continue to be violated in

this process as Petitioner seeks time for receipt and review of LRC’s answer and
brief with an opportunity to respond and present oral argument.
III.
78.

VIOLATION OF THE PENNSYLVANIA CONSTITUTION
ARTICLE I SECTION 5 AND ARTICLE II SECTION 16
The averments in paragraphs 1-77 of this Challenge are incorporated

by reference as if set forth at length herein.
79.

Under the Pennsylvania Constitution, “Elections shall be free and

equal; and no power, civil or military, shall at any time interfere to prevent the free
exercise of the right of suffrage.” Pa. Const. art. I, § 5.
80.

The Pennsylvania Constitution sets up requirements for districts and

these requirements include that district(s) be “as nearly equal in population as
practicable.” Pa. Const. art. II, § 16. To ensure equal protection and access, the
districts must be set up to “make [each vote] equally potent in the election; so that
some shall not have more votes than others, and that all shall have an equal share.”
League of Women’s Voters of Pa. v. Commonwealth, 178 A.3d 809 (Pa. 2018).

81.

The Final Map interferes with the free exercise of the right of suffrage

as it does not equally and fairly apply voting power across districts, to include the
Counties of Butler, Mercer and Lawrence, thus eliminating the Free and Equal
requirement for elections under the Pennsylvania Constitution and beyond.
82.

Moreover, it takes the opportunity away from the people to select the

representative of their choice, which violates the Free and Equal Elections Clause
enumerated in the Pennsylvania Constitution.
83.

The neutral and constitutional criteria of compactness, contiguity, and

minimization of the division of political subdivisions was subordinate in the Final
Map to other factors involving unfair partisan advantage and protecting
incumbents over the constitutional protections of the residents of Butler County
and throughout the Commonwealth.
84.

Furthermore, there is no legally valid reason to place residents of

Butler County, and other similarly situated citizens in the Commonwealth, into
state representative and senatorial districts that include other counties when no
absolute necessity exists.
85.

Additionally, for the LRC to adopt a Resolution to count prisoners at

their last known address is arbitrary and capricious and not based on law. See
attached Exhibit “K” #000430 2021 LRC

86.

In order to reallocate prisoners, one would need to ask each prisoner

where they intended to reside in accordance with the law. This did not happen.
87.

The Final Plan violates the law, to include Article I, Section 5 and

Article II, Section 16 of the Pennsylvania Constitution.
IV.

VIOLATION OF THE PENNSYLVANIA CONSTITUTION
ARTICLE I SECTION 26

88.

Paragraphs 1-87 are incorporated by reference as if fully set forth at

length herein.
89.

Pa. Const., art. I, § 26 provides that “neither the Commonwealth nor

any political subdivision thereof shall deny to any person the enjoyment of any
civil right, nor discriminate against any person in the exercise of any civil right.”
90.

The current adoption by the LRC of the Final Plan deprives the voters

of Butler County and throughout the Commonwealth of meaningful input into
legislative elections because of dilution of their vote across counties and other
governing boundaries.
91.

Furthermore, it deprives the voters of proper representation by forcing

many to travel outside of their home county and their local communities to see
their state representative and/or state senator.
92.

The Hispanic community of Butler County is not taken into account

based on current population and the growth inside of Butler County.

93.

The Final Plan denies the enjoyment of civil rights and discriminates

in the exercise thereof.
V.
ABUSE OF OFFICE, MISAPPLICATION OF GOVERNMENT
RESOURCES, COLLUSION, CIVIL CONSPIRACY, AND NEGLECT
94.

Paragraphs 1-93 are incorporated by reference as if fully set forth at

length herein.
95.

Respondent’s actions constitute a violation of Pennsylvania law as the

Final Plan conflicts with the Pennsylvania Constitution and is improperly designed
for political and non-constitutional reasons at the expense of the citizens of the
Commonwealth.
96.

A person acting or purporting to act in an official capacity or taking

advantage of such actual or purported capacity abuses office when knowing
conduct is illegal, he or she denies or impedes another in the exercise or enjoyment
of any right, privilege, power, or immunity. 53 Pa.C.S.A. § 5301
97.

The Petitioner’s and People’s right to vote have been violated by the

actions of some in the LRC and others in the process.
98.

Moreover, entrusted government resources have been used in a

manner to the benefit of certain government officials to the detriment of the
Petitioner and the People of Pennsylvania.

99.

The differences between the Preliminary Plan and the Final Plan and

the email of Chair Nordenberg set forth in Exhibit “F” support that there were
backroom deals and/or changes made behind closed doors, suggesting possible
conspiracy, collusion and/or neglect of proper duties by some interested persons
associated with the LRC and/or state government officials.
100. The Pennsylvania Constitution makes clear that a reapportionment
plan can never have force of law until all appeals are decided, and even then, only
if all challenges are dismissed.” See Pa. Const. art II, § 17(e). Holt et al v. 2011
Legislative Reapportionment Comm’n, 614 Pa. 364, 373 (2012).
101. Petitioner seeks an Order for the Final Plan to be remanded with a
directive to the LRC to reapportion the Commonwealth.
VI.

JOINDER OF OBJECTIONS TO THE 2021 FINAL PLAN
AS SET FORTH IN THE PETITION FOR REVIEW
OF KERRY BENNINGHOFF

102. Paragraphs 1-101 are incorporated by reference as if fully set forth at
length herein.
103. Petitioner hereby joins the objections and brief of Petitioner
Benninghoff as set forth in his Petition for Review and Brief docketed at 11 MM
2022 and that the Final Plan is unconstitutional and must be declared to be contrary
to law.
VII. ATTORNEY FEES AND COSTS TO PETITIONER

104. Paragraphs 1-103 are incorporated by reference as if fully set forth at
length herein.
105. Under Article II, Section 17(g) of the Pennsylvania Constitution
compensation is afforded those working on the maps as Section 17(g) states:
The General Assembly shall appropriate sufficient funds for the
compensation and expenses of members and staff appointed by the
commission, and other necessary expenses. The members of the
commission shall be entitled to such compensation for their services
as the General Assembly from time to time shall determine, but no
part thereof shall be paid until a preliminary plan is filed. If a
preliminary plan is filed but the commission fails to file a revised or
final plan within the time prescribed, the commission members shall
forfeit all right to compensation not paid.
Pa. Const., art II, § 17(g).
106. Unlike the LRC, who has attorneys being paid by the taxpayers,
counsel for Petitioner, a citizen of this Commonwealth, has incurred substantial
time and expense to bring forth this vital Challenge to enforce Constitutional and
civil rights. Accordingly, Petitioner seek costs and counsel fees.
107. Petitioner also seeks counsel fees due to the dilatory, obdurate,
vexatious, arbitrary, and/or bad faith conduct of the LRC and/or as a sanction
pursuant to 42 Pa.C.S.A. § 2503.
108. Petitioner reserves the right to amend and/or supplement this
Challenge and brief, including after review of Respondent’s answer and brief.

PRAYER FOR RELIEF
Petitioner respectfully requests that this Honorable Supreme Court:
1. Find that the Final 2021 Legislative Reapportionment Commission Plan as a
whole is contrary to law;
2. Remand to the 2021 Legislative Reapportionment Commission with a
directive to reapportion the Commonwealth in a manner consistent with the
Pennsylvania Constitution and this Court’s opinion to follow;
3. Award Petitioner costs, and reasonable attorneys’ fees to Petitioner’s
counsel related to this Challenge; and
4. Grant such other and further relief as the Court deems just and proper.
Respectfully submitted,
GILLILAND VANASDALE SINATRA
LAW OFFICE, LLC
By:

/s/ Jen GV Gilliland Vanasdale, Esquire
Attorney for Petitioner

APPENDIX D
Note, this Exhibit is already of record in Benninghoff docket 11 MM 2022
Petitioner joins and incorporates herein

EXHIBIT “A”

APPENDIX
Note, this Exhibit is already of record in Benninghoff docket 11 MM 2022
Petitioner joins and incorporates herein

EXHIBIT “B”

EXHIBIT “C”

Data source: Decennial Censuses, and the 2019, 5-year Average,
American Community Survey, U.S. Census Bureau.

% Change in County Population, 2010-2019

Pennsylvania’s Population Growth is Happening
Mostly in the Southeast Region
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The 2020 Census showed the following counties as top in Hispanic population:
• Philadelphia County - 235,758
• Berks County - 99,550
• Lehigh County - 96,981
• Lancaster County - 61,171
• Montgomery County - 54,512
• Luzerne County - 46,898
• Northampton County - 44,597
• Chester County - 43,542
• Bucks County - 39,770
• York County - 39,360
• Dauphin County - 31,251
• Monroe County - 28,558
• Delaware County - 26,772
• Lebanon County - 20,348
The counties with the highest percent of Hispanics relative to their total population are:
• Lehigh County- 25.9%
• Berks County-23.2%
• Monroe County - 17%
• Philadelphia County - 14.9%
• Luzerne County - 14.4%
• Northampton County - 14.3%
• Lebanon County - 14.2%
• Pike County - 11.5%
• Lancaster County - 11.1 %
• Dauphin County - 10.9%
• York County - 8.6%
The counties that had the largest percent increase in the Hispanic share of their population between 2010 and
2020 are:
• Cameron County - 352.6% - increase of 67 people
• Luzerne County - 118.2% - increase of 25,407 people
• Schuylkill County - 97.6% increase of 3,984 people
• Butler County - 88.8% increase of 1,724 people
• Cumberland County - 85.7% increase of 5,527 people
• Northumberland County - 84.2% increase of 1,898 people
• Mifflin County - 83.3% increase of 445 people
• Beaver County - 80.7% increase of 1,613 people
• Allegheny County - 80% increase of 15,255 people
• Lawrence County - 77.8% increase of 724 people
• Lackawanna County - 71 % increase of 7,585
These numbers show that the impact of the growth in Hispanic Population was felt in every corner of the
Commonwealth.

EXHIBIT “D”

3

Non-contiguous locality
boundaries Water

Where issues arise:

General Rule: Must be able to
go to every part of the district
without leaving it

Most common principle (all 50
states)

State Constitution:
Contiguity
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EXHIBIT “E”

NATIONAL CONFERENCE OF STATE LEGISLATURES

27

From: Mark Nordenberg <mark.nordenberg@redistricting.state.pa.us>
Date: February 7, 2022 at 11:00:13 AM EST
To: Marci Mustello <marci04@zoominternet.net>
Subject: RE: Butler County House Districts -TIME SENSATIVE
Dear Representative Mustello:
Though I was unable to respond prior to last Friday afternoon’s vote, as you
requested, I did want to acknowledge your message.
As I explained in that meeting, the Commission spent a great deal of time thinking
about Butler, Lawrence and Mercer Counties, in no small measure because, as I
said in my remarks, we inherited a “mapping mess” there. Given that as our
starting point, we felt quite good about the maps of those three counties that were
part of our preliminary plan.
However, one of the top priorities of your caucus leader was to unpair two
Republican incumbents who had been drawn into the same district as a part of that
preliminary plan. To accommodate that expressed priority, we needed to bring
those two representatives back into Butler County, which is a part of their current
districts. This also permitted us to be responsive to some of the “community of
interest” comments that had been submitted to us.
As I said at Friday afternoon’s public meeting, neither this process nor the plan that
resulted from it are perfect. However, we worked very hard, within the time
constraints imposed by the Constitution and the looming primary elections, to
produce a plan that is responsive to the needs of the people of Pennsylvania. I am
sorry that our efforts seem to have had a negative impact on the district that you
represent.
Mark Nordenberg

EXHIBIT “F”

From: Marci Mustello <marci04@zoominternet.net>
Sent: Friday, February 4, 2022 8:37 AM
To: Chair <chair@redistricting.state.pa.us>
Subject: Fwd: Butler County House Districts -TIME SENSATIVE
NOTICE: This email was directed to chair@redistricting.state.pa.us

From: "marci04" <marci04@zoominternet.net>
To: "chair" <chair@redistricting.state.pa.us>
Sent: Thursday, February 3, 2022 5:00:35 PM
Subject: Butler County House Districts
Dear Chairman Nordenberg –
Radical is the only way to describe your last-minute changes to the state legislative districts in
Butler County. The map that was originally proposed that reduced the number of legislators in
Butler County from seven to three showed a great respect for our residents and our
communities. Although it is difficult to draw perfect boundaries, this map did a good job of
sorting the municipalities into existing communities of interest.
Today you are scheduled to vote on a map that has not been shown to, nor vetted by, the public.
I am surprised and disappointed that you have not shown this to the public and asked for their
input. As I write this email to you it is still not available online for the public to see. What
happened to the claims of overseeing “the most transparent process in history”? Last minute
changes have been made and municipalities have been affected and they don’t even know.
I would like to know how many Butler County residents with whom you spoke as you crafted
these final maps. Have you driven through my county or other counties to see how these new
districts will actually affect constituents? Will they be able to find their members? What
happens to their representation? Do you actually know how state legislators interact with and
serve their constituents on a daily basis?
Fairness is defined as “behavior without favoritism or discrimination.” Even viewing this
process without a partisan lens, it is doubtful that an average Pennsylvanian at a Wawa or a
Sheetz would find much about redistricting to be fair. Rural areas tend to be Republican and
urban areas tend to be Democratic. It is not fair to use this process to try and change that.
I encourage you to think less about the General Assembly and more about the average
Pennsylvanian and how these maps will affect them. How do these districts affect local
municipalities? How do these districts affect taxpayers, school districts, senior citizens,
students, etc? How will these new districts affect our representation of them and their needs?

It is important that we have fair districts that reflect our population and the interests of our
communities. It is also important that the people making the decisions understand the people
who live in those areas. I encourage you to think about those people as you vote.
I look forward to your prompt response before the vote.
Sincerely,
Marci Mustello
PA State Representative
11th District

EXHIBIT “G”

2021 LRC
XVIII- January 6, 2022 3pm Transcript

EXHIBIT “H”

2021 LRC
XVI- November 15, 2021 Transcript

EXHIBIT “I”

2021 LRC
XXIV- January 15, 2022 Transcript

EXHIBIT “J”

2021 LRC
XXV- February 4, 2022 Transcript

2021 LRC
17b- Resolution 5A
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Resolution Regarding Prisoners with a Sentence Expiring After April 1, 2030
Resolution 5A
RESOLVED, That notwithstanding any provision of the resolution adopted by the
Commission on August 24, 2021 (D05741) to the contrary, the population total
used after the Federal Decennial Census of 2020 by the Legislative
Reapportionment Commission for the purpose of legislative reapportionment for
the General Assembly count an individual who is incarcerated in a State
correctional facility, as determined by the census, and who was a resident of this
Commonwealth immediately prior to being sentenced to incarceration, at the
facility where the individual is incarcerated if the individual is subject to a
minimum sentence expiring after April 1, 2030.

EXHIBIT “K”

CERTIFICATE OF SERVICE
I hereby certify that on the date set forth below, I caused the foregoing
Petition for Review Challenging the Final 2021 Pennsylvania Legislative
Reapportionment Commission Plan to be served upon the following parties and
in the manner indicated below, which service satisfies the requirements of Pa.
R.C.P. 121 and the February 17, 2022 Order of this Court:
By Certified and Electronic Mail:
Robert L. Byer, Esquire
rlbyer@duanemorris.com
DUANE MORRIS LLP
600 Grant Street, Suite 5010
Pittsburgh, PA 15219
&
Leah A. Mintz, Esquire
LMintz@duanemorris.com
DUANE MORRIS LLP
30 South 17th Street
Philadelphia, PA 19103-4196
Counsel for Respondent 2021 Legislative Reapportionment Commission
By Certified Mail:
John Vaskov, Esquire
Deputy Prothonotary
801 City-County Building
414 Grant Street
Pittsburgh, PA 15219
By Certified Mail and PACFile:
Office of Attorney General
Strawberry Square, 16th Floor
Harrisburg, PA 17120

By Certified and Electronic Mail:
Kathleen M. Kotula, Esquire
kkotula@pa.gov
PA Department of State
306 North Office Building
401 North Street
Harrisburg, PA 17120-0500
By Certified and Electronic Mail:
Daniel T. Brier, Esquire
dbrier@mbklaw.com
Donna A. Walsh, Esquire
Patrick J. Brier, Esquire
Richard L. Armezzani, Esquire
Myers, Brier & Kelly, LLP
425 Bide Street, Suite 200
Scranton, PA 18503
&
Michael A. Comber, Esquire
mcomber@reisingercomber.com
Reisinger Comber & Miller LLC
300 Koppers Building
436 Seventh Avenue
Pittsburgh, PA 15219
Counsel for proposed Intervenor Joanna E. McClinton,
Leader of the Democratic Caucus of the Pennsylvania House of Representatives
and Member of the Legislative Reapportionment Commission
Notice of Intervention received on March 4, 2022 and sending as a courtesy
Dated:

March 7, 2022

/s/ Jen GV Gilliland Vanasdale, Esquire

CERTIFICATE OF COMPLIANCE
I certify that this filling complies with the provision of the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and
documents differently than non-confidential information and documents.
Submitted by:
Petitioner
By Counsel:
/s/ Jen GV Gilliland Vanasdale, Esquire
Attorney # 87407
GILLILAND VANASDALE SINATRA
LAW OFFICE, LLC

