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INTRODUCTION 
 

The following is an application addressing the authority and scope of the 

appointed Special Master Judge Renée Cohn Jubilerer’s October 24, 2022, October 

27, 2022 and October 28, 2022 orders.  This application also seeks to enjoin the 

Special Master’s currently proposed discovery in those proceedings, part of which 

is due tomorrow, November 2, 2022 by 12:00 p.m., and advises the Court that there 

are necessarily certain legal rulings that must occur prior to any ostensible fact-

finding discovery as envisioned by the Special Master’s proceedings.  There are also 

multiple pending matters being litigated by and between Fulton County and 

Intervenor Dominion. 

The proposed discovery threatens the substantial legal rights of Fulton County, 

including the constitutional rights of its individual members, employees, attorneys, 

consultants, and experts in the underlying litigation, as well as in other litigation in 

which Fulton County is involved with Intervenor Dominion.   

Specifically, in additions to the ordinary legal privileges and protections that 

should be afforded to Fulton County in the present underlying litigation (which is 

still pending), the proposed discovery greatly prejudices Fulton County in its ability 

to avail itself (and its individual members, employees, attorneys, consultants, and 

experts) of protections and privileges that they have a lawful right to assert in this 

and other litigation involving Intervenor Dominion.  The proposed discovery would 
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force Fulton County to be exposed to these prejudices and would necessarily 

constitute a waiver of its right (and the rights of its individual members, employees, 

attorneys, consultants, and experts), to raise the privileges and protections to which 

they should be afforded by law in this and other litigation. 

Subjecting a party to discovery where their privileges, protections, and rights may 

be prejudiced and effectively waived is constitutionally suspect and raises serious 

due process concerns, the latter of which this Court was careful to point out to the 

Special Master in its October 21 appointment order. 

BACKGROUND 

On October 18, 2022, at 3:25 p.m., eight days before oral argument was 

scheduled to take place in this Court, Appellees, Secretary of the Commonwealth 

filed a 656-page document entitled “Application for an Order Holding Appellees 

(Fulton County) in Contempt and Imposing Sanctions.”  (ATTACHMENT A, 

Secretary’s Application and Memorandum (combined).1  Intervening party 

Dominion Voting Systems (Intervenor Dominion) fully concurred with the relief 

sought in the Secretary’s Application and in its Memorandum of Law.  

 
1 For ease of reference, Fulton County attaches only the 43-page application and 18-
page memorandum, not the remaining 613 pages of “exhibits” that were attached to 
the Secretary’s Application. 
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(ATTACHMENT B, Intervenor Dominion’s Memorandum Concurring with the 

Secretary, October 26, 2022). 

On October 18, 2022, the Prothonotary issued a letter indicating that an answer 

to the Secretary’s Application was to be filed by 10:00 a.m. on Thursday, October 

20, 2022.  (ATTACHMENT C, Prothonotary’s October 18, 2022 Letter).  Fulton 

County filed an Application for an Extension to respond to the Secretary’s 

Application citing the stealth nature of the latter’s filing and the fact that it was a 

656-page document, which counsel for Fulton County would have to read, review, 

confer with his clients, and respond to within a short time frame.2 

On October 21, 2022, the Supreme Court issued an Order which provided, inter 

alia: 

Upon consideration of the Secretary of the Commonwealth’s 
Application for an Order Holding Appellees in Contempt and 
Imposing Sanctions (“Application”), filed October 18, 2022, it is 
hereby ORDERED: 
 
1. The Honorable Renée Cohn Jubelirer, President Judge of the 
Commonwealth Court of Pennsylvania, is designated to serve as 
Special Master. 
 
2.  The Special Master shall ascertain whether the requested finding 
of contempt is civil or criminal in nature. The Special Master shall 

 
2  The Secretary implies that Fulton County did nothing in response to the 
Application.  However, given the length of the Application and the manner in which 
it was filed (6 days before oral argument was scheduled to take place), Fulton County 
filed the referred to Application for an extension of time to respond.  Nothing in the 
Prothonotary’s letter indicates that Fulton County was barred from seeking such an 
extension.  The Court denied the application for extension on October 20, 2024. 
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then take all steps necessary to afford the parties such process as 
is due in connection with that determination. 
 
3. The Special Master shall consider the Application and develop an 
evidentiary record on the averments therein. 
 
4.  The Special Master shall prepare a report containing proposed 
findings of fact and recommendations concerning the relief sought, 
which the Special Master shall file with this Court on or before 
November 18, 2022. 
 
5.  The Special Master shall make a recommendation to this Court 
with respect to each of the forms of relief sought in the Application, 
including: (1) a finding of contempt; (2) the imposition of sanctions; 
(3) the award of counsel fees; and (4) dismissal of the underlying 
litigation. (ATTACHMENT D, Pennsylvania Supreme Court Order, 
October 21, 2022) (emphasis added).3 

 
Notably, nothing in the Court’s order required the conducting of an “evidentiary 

hearing,” prior to a determination of the legal issues of (1) whether Fulton County 

can even be held in contempt within the meaning and the plain language of this 

Court’s January orders issuing the stay (an issue that Fulton County raises in its 

Answer filed on October 26, and (2) whether the Secretary’s Application for 

contempt seeks the imposition of “civil” or “criminal” contempt.   

Rather, the language of the order explicitly provides that after the latter 

determination, the Special Master shall “then take all steps necessary to afford the 

 
3 In a separate order on the same day, the Court issued a Per Curiam Order submitting 
the case on appeal on previously filed briefs and cancelling oral argument previously 
scheduled for October 26, 2022. 
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parties such process as is due in connection with that determination….”  Id., ¶ 2 

(emphasis added). 

On October 24, 2022, the Special Master issued an order providing in relevant 

part as follows: 

NOW, October 24, 2022, in accordance with the Pennsylvania 
Supreme Court’s October 21, 2022 Order in County of Fulton, et al. 
v. Secretary of the Commonwealth, (Pa., No. 3 MAP 2022), the 
undersigned Special Master hereby ORDERS as follows:  
 
1. Appellees (collectively, Fulton County) shall file and serve an 
answer to Appellant’s (Secretary) Application for an Order Holding 
[Fulton County] in Contempt and Imposing Sanctions (Application 
for Contempt) no later than 11:59 p.m. on October 26, 2022; 
 
2. Fulton County, the Secretary, and Intervenor Dominion Voting 
Systems, Inc. (Dominion) shall file and serve memoranda of law, 
with citations to relevant authority, addressing whether the relief 
requested in the Secretary’s Application for Contempt is civil or 
criminal in nature, and describing the appropriate procedural 
safeguards that attach thereto, no later than 11:59 p.m. on October 
26, 2022.  (ATTACHMENT E, Special Master’s Order, October 24, 
2022) (emphasis in original).4 
 

On October 26, 2022, Fulton County filed its Answer and Memorandum of Law 

in response to Special Master’s order.  (ATTACHMENT Fand ATTACHMENT G) 

Key points made in Fulton County’s application were as follows: 

i. As a matter of fact, Fulton County had an inspection conducted in July 
2022 of the defunct and no-longer-in-service Dominion machines and 
equipment that had been used in Fulton County elections before they were 
decertified by the Secretary (one issue raised in the underlying litigation in 

 
4 The Special Master’s Order also scheduled a status conference for 1:00 p.m. on 
October 27, 2022, which undersigned counsel participated in. 
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this case, 277 MD 2021), and before Fulton County contracted with 
another provider for election equipment and services; 
 

ii. Fulton County argued, as a point of law, that the Supreme Court’s January 
Orders staying inspection of election machines applied in view of the 
current underlying appeal to current and active machines being used or to 
be used in future elections, only.  Fulton County also argued, as a point of 
law, that the Court’s order applied exclusively to the Intergovernmental 
Senate Committee’s proposed independent inquiry that was to be 
conducted on such machines on January 14, 2022.  Specifically, the Order 
stated: “the inspection of Fulton County's electronic voting equipment 
that is currently scheduled to begin at 1:00 p.m. on January 14, 2022, is 
hereby STAYED and ENJOINED pending further Order of the Court.”  
(emphasis added).  Fulton County pointed out, also as a matter of law, that 
a strict (or narrow) interpretation of the language of the order would not 
apply to the independent inspection that occurred in July 2022 regarding 
the defunct, and no-longer-in-use, election machines and equipment. 

 
iii. As a matter of fact, Fulton County noted that it had voted to stop using 

Dominion (and in fact it could no longer use them) and began using Hart’s 
electronic voting systems and services after November 2021 (See 
ATTACHMENT F, Exhibit E). 

 
iv. As a matter of fact, Fulton County sued Dominion for breach of contract 

after the July 2022 report was produced. (ATTACHMENT H, Notice of 
Removal of Fulton County’s Breach of Contract Action, filed October 18, 
2022, U.S.D.C. Middle Dist. Pa., Case No. 1:22-cv-01639-SHR). 

 
On October 28, 2022, the Special Master issued an Order (ATTACHMENT I, 

10/28/22 Order), in which it was ruled as follows: 

1.  County of Fulton, Fulton County Board of Elections, Stuart L. 
Ulsh, in his official capacity as County Commissioner of Fulton 
County and in his capacity as a resident, taxpayer and elector in 
Fulton County (Commissioner Ulsh), and Randy H. Bunch, in his 
official capacity as County Commissioner of Fulton County and in 
his capacity as a resident, taxpayer and elector of Fulton County 
(Commissioner Bunch) to show cause why the Secretary is not 
entitled to the relief requested in her Application for an Order 
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Holding [Fulton County] in Contempt and Imposing Sanctions 
(Application for Contempt).  Id.  
 

*** 
 
3.  Hearing on the rule to show cause in connection with the 
Application for Contempt shall be held on Wednesday, November 
9, 2022, at 9:00 a.m., in Courtroom 3001, Third Floor, Pennsylvania 
Judicial Center, 601 Commonwealth Avenue, Harrisburg, 
Pennsylvania.[5]  In the event the hearing continues into Thursday, 
November 10, 2022, the hearing will reconvene at 9:00 a.m. in the 
same location.  
 

*** 
 
5.  Discovery in advance of the hearing shall proceed strictly as 
follows: 
 
(a) The Secretary shall serve any requests for production of 

documents on Fulton County, via email, no later than October 
28, 2022, at 8:00 p.m. 

 
(b) Fulton County and Dominion shall serve any requests for 

production of documents, via email, on the opposing party no 
later than October 31, 2022, at 12:00 noon. 

 
(c) The parties shall serve written interrogatories, requests for 

admissions, and proposed deposition questions (excluding 
follow-up questions), if any, via email, on the opposing party, 
no later than October 31, 2022, at 12:00 noon. 

 
(d) Responses, productions, and objections, if any, to the discovery 

requests served pursuant To Paragraph 5(a)-(c) shall be 
completed and returned to the requesting party no later than 
November 2, 2022, at 12:00 noon. Objections filed after 
November 2, 2022, at 12:00 noon will be considered waived and 
will not be entertained by the Court. 

 
5  The hearing will be available to watch via a public livestream weblink posted on 
the Court’s website. 
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(i) To the extent objections are raised on privilege 

grounds, the party asserting privilege shall 
simultaneously serve a privilege log identifying the 
following information with respect to each withheld 
document or communication: (1) the date of the 
document or communication; (2) its author or sender; 
(3) all persons receiving the document or 
communication and any copies; (4) the nature and form 
of the document or communication (e.g., letter, 
memorandum, phone call, etc.); (5) the subject matter 
identified in the document or communication; and (6) 
the specific privilege claimed and the basis for such 
claim or other reason the document or communication 
is asserted to be non-discoverable. 

 
(e)  Counsel are reminded of their obligation to act in good faith 

to resolve all discovery disputes. To the extent objections to 
any discovery requests served remain, the parties shall file 
an appropriate motion, including but not limited to a motion 
in limine, with this Court no later than November 3, 2022, at 
12:00 noon, and shall attach a supporting memorandum of 
law. 

 
(f)  Joint stipulations of fact and the authenticity or admissibility 

of exhibits may be filed at any time in advance of the start of 
the hearing. 

 
(g) Counsel shall make every effort to resolve any discovery 

disputes that arise without Court involvement. 
 
6.  The parties shall file and serve a witness and exhibit list that 
includes a brief statement estimating the length of time for 
presentation of their respective evidence during the hearing no later 
than November 8, 2022, at 9:00 a.m. 
 
7.  No later than November 14, 2022, at 12:00 noon, each party shall 
file a post-hearing brief, which shall include proposed findings of 
fact (with citations to the record) and proposed recommendations 
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for each specific request for relief sought by the Secretary in the 
Application for Contempt (with citations to authority). 
 
8.  The Secretary shall promptly serve this Order on the County of 
Fulton, Fulton County Board of Elections, Commissioner Ulsh, and 
Commissioner Bunch in accordance with Pa. R. Civ. P. 440, and 
shall promptly file in this Court proof of service of same. 
 
9. Given the existing time constraints in this matter, no extensions 
or continuances shall be granted and no late submissions will be 
considered by the Court. In the event counsel for any party cannot 
meet the deadlines set forth above, the Court expects the party to 
retain other counsel. 

 
 By way of its Answer, Fulton County conceded the fact that an inspection of 

defunct and no-longer-in-use Dominion voting equipment occurred in July 2022.  In 

its Answer and accompanying Memorandum of Law, Fulton County also raised 

significant, predicate legal issues and arguments concerning the scope of the Court’s 

January Orders, primarily, that they did not apply to Fulton County’s due diligence 

inspection of defunct and useless voting equipment in its investigation and 

subsequent filing of a breach of contract action against Dominion.   

If Fulton County did not violate this Court’s orders because it does not apply the 

July 2022 inspection, then there is no justification for a proceeding involving 

invasive discovery that violates the due process rights and other privileges and 

protections of Fulton County and its individual members, employees, attorneys, 

consultants, and experts. 



13 
 

There is a second predicate legal issue that must first be addressed before the 

discovery in the Special Master’s proceeding commences.  This Court’s October 21 

Order appointing the Special Master does not authorize the commencement of 

discovery prior to the Special Master’s determination of the legal issue concerning 

whether the Secretary’s Application requests “civil” or “criminal” contempt.  

(ATTACHMENT D, p. 2, ¶ 2). 

Both parties briefed this issue in their respective memoranda of law per the 

Special Master’s October 24, 2022 Order.  It would be prejudicial to Fulton County 

to require it to engage in “discovery” when it does not know the legal standards that 

are going to be applied in considering whether it should be held in contempt of this 

Court’s January Orders.   

Moreover, even if the issue is resolved, the proposed discovery implicates 

significant constitutional concerns, among them, the constitutional rights of the 

individual members of Fulton County commissioners that the Secretary seeks to 

depose.   

The proposed discovery actually prejudices several other substantial rights and 

significant interests of Fulton County.  First, it requires Fulton County, which is a 

plaintiff in the underlying litigation, to submit itself to discovery before that 

proceeding is properly litigated in due course.  Second, there is the aforementioned 

pending breach of contract action that Fulton County filed against Dominion, which 
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action is now before a federal court on Dominion’s notice of removal.  

(ATTACHMENT H). 

There is also a pending appeal in the Court of Common Pleas filed by Fulton 

County in a Right to Know Request Law (RTKL) proceeding initiated by Intervenor 

Dominion.  (Court of Common Pleas of Fulton County, Case No. 204 of 2022-C; 

OOR Docket No. AP 2022-1542).  Among other issues raised by Fulton County in 

that appeal is Dominion’s April 25, 2022 request for information from Fulton 

County related to the conducting of inspections of Dominion’s voting machines 

subsequent to the November 2020 election.  Specifically, Dominion is requesting, 

inter alia, “[a]ll documents and communications relating to audits, reports, or 

investigations of the 2020 election, including by Wake TSI, Pro V&V, SLI 

Compliance, Allied Security Operations Group, Alex Halderman, or any state or 

local agencies.”  (ATTACHMENT J, Office of Open Records Final Determination, 

In the Matter of Florence Chen & Dominion Voting Systems, Inc., Requester v. 

Fulton County, Respondent, August 2, 2022, OOR Docket No. AP 2022-1542).6 

The breach of contract and breach of warranty action on the other hand concerns 

the reliability and integrity of Dominion voting machines used by Fulton County 

during the November 2020 election, and whether and to what extent they were fit 

 
6  Florence Chen, Esq. is counsel for Dominion Voting Systems in the RTKL 
proceedings. 
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for their use and purpose during that election.  (ATTACHMENT H).  This action 

serves the direct interests of Fulton County and its citizenry.  Fulton County is suing 

Intervenor Dominion for breach of contract and breach of warranty related to the 

deficiencies, as alleged and supported therein, of Dominion’s voting machine 

systems, hardware, software and processes used in the November 2020 election.  Id. 

The discovery sought in the instant proceeding will automatically require Fulton 

County to disclose information that is protected by several privileges and protections 

as discussed in greater detail below vis-à-vis the Secretary and Dominion (in the 

underlying litigation) and Intervenor Dominion (in the breach of contract action and 

the RTKL proceedings).   

Perhaps even more significant is the fact that the Secretary has all but stood in as 

surrogate for Intervenor Dominion advocating on behalf of Dominion, and even 

going so far as to demand dismissal of Fulton County’s breach of contract action 

against Dominion as a sanction for the alleged violation by Fulton County of this 

Court’s January orders.  (ATTACHMENT A, p. 26 and footnote 37).  This even 

though the Secretary acknowledges that Dominion intervened in the underlying 

litigation to, in part, “preserve its contractual rights” and that Fulton County used 

the Dominion machines, equipment and services under a “lease” agreement.  Id., pp. 

15-16. 
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This application seeks an emergency injunction of the discovery in the Special 

Master’s proceedings pending legal conclusions by the Court on the legal issues 

presented, and necessarily preconditional to requiring Fulton County to undergo the 

onerous, burdensome, and prejudicial discovery propounded by the Secretary and 

joined by Intervenor Dominion.  As demonstrated herein, this discovery directly and 

immediately threatens Fulton County’s substantial rights and interests, and that of 

its individual members, employees, attorneys, consultants, and experts, and the 

collective rights of the Fulton County citizenry as a whole. 

ARGUMENT AND ANALYSIS 

1.  There Is No Factual Issue in the Contempt Proceeding Requiring Discovery 

Preliminarily, counsel for Fulton County asserts that pursuant to Pa. R. Civ. P. 

206.7(b), the Secretary and Intervenor Dominion is not entitled to take depositions 

or pursue discovery because Fulton County’s Answer to the Secretary’s Application 

“raised no issues of material fact”.  In its answer, Fulton County clearly conceded 

that it had conducted an inspection of the defunct and out-of-service voting machines 

and equipment that had been previously provided by Intervenor Dominion to Fulton 

County. 

2 Discovery Before Certain Legal Issues Are Resolved Unduly Prejudices 
Fulton County  

 
While the scope of the Special Master’s Order is governed by its October 27, 

2022 order, there are significant legal issues that must be addressed concerning the 
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scope of such discovery as it applies to Fulton County and addressing the Secretary’s 

Application for Contempt and Dominion’s joinder therein.  The legal rulings sought 

herein are requested to protect Fulton County’s rights and responsibilities, which can 

only be fully protected and realized if they are subjected to the adversarial process 

of substantive litigation and potential appeal. 

a. This Court’s October 21 Order Requires the Special Master to Consider the 
Legal Issue Concerning Whether the Alleged Contempt Should Be Assessed 
Under a Criminal or Civil Standard 

 
 The plain language of this Court’s October 21, 2022 Order specifically 

requires the Special Master to first consider the legal issue of “whether the requested 

finding of contempt is civil or criminal in nature. The Special Master shall then 

take all steps necessary to afford the parties such process as is due in connection 

with that determination.” (ATTACHMENT D, Pennsylvania Supreme Court Order, 

October 21, 2022, ¶ 2 (emphasis added). 

 A court speaks through its written orders and its plain language must be 

interpreted and applied as written.  “[A] court speaks by its order, and effect must 

be given according to its terms, but not extended beyond its terms, and ordinarily an 

order will not be construed as going beyond the motion in pursuance of which it is 

given.”  Rodney v. Wise, 347 Pa. Super. 537, 544 n.4, 500 A.2d 1187, 1190 (1985), 

citing 60 C.J.S. Motions & Orders § 64 (1969). See also: 56 Am.Jur.2d Motions, 

Rules & Orders § 29 (1971). 
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 Here, the Court’s October 21 Order clearly sets up a two-pronged proceeding, 

one that is requiring the Special Master to decide a legal question on the basis of the 

answers and memoranda submitted by the Secretary, Dominion, and Fulton County, 

and a second, which requires the Special Master to afford the parties such process 

as is due in connection with that determination.”  (ATTACHMENT D, ¶ 2). 

 Thus, even if this Court does not agree that the plain language of its January 

Orders did not preclude Fulton County from performing the inspection of the defunct 

Dominion machines, the other predicate legal issue that must be considered before 

Fulton County is subjected to discovery in the Special Master’s proceedings 

regarding the nature of the contempt sought by the Secretary must be decided.  This 

is not a mere procedural detail.  The difference between the standard of review and 

application, as well as legal proceedings, differs significantly depending upon 

whether it is civil or criminal in nature.  Moreover, the rights of and protections 

afforded to the party against whom the contempt action is prosecuted differ 

markedly. 

b.   The Legal Issue of the Scope this Court’s January Orders Must Be Resolved 
Before Fulton County is Subjected to Onerous and Constitutionally Suspect 
Discovery 

 
In its Answer to the Secretary’s Application to this Court to hold it in contempt, 

and its Memorandum of Law, Fulton County clearly asserted the predicate legal 

issue concerning application of the plain language of this Court’s January Orders 
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staying the then-scheduled inspection of the Dominion voting machines being used 

in Fulton County.  (ATTACHMENTS F and G).  It remains Fulton County’s position 

that whatever standard applies to the contempt proceedings, the Court’s January 

Orders did not prohibit it from conducting inspection of defunct and decertified 

voting machines that had already been decommissioned and were never going to be 

used again. 

 Aside from the fact that Fulton County was within its right to conduct due 

diligence and inspect the defunct and useless Dominion voting machines that had 

been decertified by the Secretary, and were no longer in service, Fulton County 

lawfully conducted these inspections.   

Further, this Court’s January Order only applied to the then-scheduled 

Intergovernmental Senate Committee’s proposed inspection.  The Court’s first order 

states:   

IT IS FURTHER ORDERED that the inspection of Fulton County's 
electronic voting equipment that is currently scheduled to begin at 
1:00 p.m. on January 14, 2022, is hereby STAYED and ENJOINED 
pending further Order of the Court.  Order of the Court, January 14, 
2022 (emphasis added). 
 

On January 27, the Court entered a follow-up order, providing as follows: 

AND NOW, this 27th day of January, 2022, Respondent-Appellant's 
“Emergency Application to Stay Third-Party Inspection of Electronic 
Voting System Scheduled to Begin at 1:00 p.m. on January 14, 2022” 
is GRANTED. The single-Justice Order entered on January 14, 2022, 
staying the lower court’s ruling and enjoining the proposed third-party 
inspection of Fulton County’s electronic voting equipment, shall remain 
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in effect pending the disposition of the above-captioned appeal….  Order 
of the Court, January 27, 2022 (emphasis added)   
 
A party may not be held in contempt of court for failing to obey an order that is 

too vague or that cannot be enforced.  Marian Shop v. Baird, 448 Pa. Super. 52, 57, 

670 A.2d 671, 674 (1996).  Moreover, as noted earlier, a court speaks through its 

written orders and its plain language must be interpreted and applied as written.  “[A] 

court speaks by its order, and effect must be given according to its terms, but not 

extended beyond its terms, and ordinarily an order will not be construed as going 

beyond the motion in pursuance of which it is given.”  Rodney v. Wise, 347 Pa. 

Super. 537, 544 n.4, 500 A.2d 1187, 1190 (1985), citing 60 C.J.S. Motions & Orders 

§ 64 (1969). See also: 56 Am.Jur.2d Motions, Rules & Orders § 29 (1971). 

Here, a plain reading of the Court’s order clearly demonstrates that it applied to 

the inspection that was proposed by the Intergovernmental Senate Committee – that 

is the only inspection of electronic voting equipment that was scheduled to begin at 

1:00 p.m. on January 14, 2022.  Moreover, that inspection was to be conducted for 

many different reasons than the inspection that resulted in the September Report 

provided by Speckin Forensics, LLC.  

As noted, the latter inspection occurred after additional public debate and 

Fulton County’s decision to, in good faith, perform due diligence to uphold its fiscal 

duties and responsibilities, deciding ultimately to bring a breach of contract action 
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against Intervenor Dominion, which remains pending (ATTACHMENT H), and to 

protect its citizenry, and the integrity of future elections. 

An order forming the basis for contempt must be strictly construed, any 

ambiguities or omissions in the order must be construed in favor of the defendant. 

In such cases, a contradictory order, or “an order whose specific terms have not been 

violated will not serve as the basis for a finding of contempt.” Stahl v. Redcay, 2006 

PA Super 55, 897 A.2d 478, 489 (Pa. Super. 2006).  To sustain a finding of contempt, 

the complainant must prove certain distinct elements: (1) that the contemnor had 

notice of the specific order or decree which he is alleged to have disobeyed; (2) that 

the act constituting the contemnor's violation was volitional; and (3) that the 

contemnor acted with wrongful intent. A person may not be held in contempt of 

court for failing to obey an order that is too vague or that cannot be enforced.”  Id.   

Any doubt or ambiguity in language or application would be construed in 

Fulton County’s favor.  Id.  As noted, the order in the instant case applies to a very 

narrow and specific event.  Moreover, the act of conducting inspections on defunct 

and no longer active voting machines was not with wrongful intent, but rather, was 

with the sanctioning and approval of Fulton County, a public body, acting in good 

faith and performing due diligence.  Id. 

The inspection of election machines is a continuing duty on the part of 

governmental entities charged with the duty and responsibilities of protecting its 
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citizenry.  Moreover, as Fulton County’s decisions were taken after public debate 

and voting in pursuit of its pending breach of contract action against Intervenor 

Dominion, and were lawful actions on the part of a governmental entity, Fulton 

County cannot be held in contempt for its good faith efforts to protect the rights of 

its citizens and to ensure that the elections it carries out as required by law are safe 

and secure, so that citizens can have faith in the reliability and outcome of future 

elections.  No state should discourage due diligence and searching examination of 

the methods and procedures used to comply with the election laws and to provide all 

citizens their constitutionally guaranteed rights to free and fair elections. 

 Fulton County raises a legitimate and merit-worthy argument.  Disposition of 

the prima facie question of whether this Court’s January Orders were even violated 

by Fulton County must, of necessity, precede a decision to submit the matter to a 

Special Master.  The Court’s October 21, 2022 Order doing so completely bypasses 

this prima facie issue.  Not only is this not in accord with the plain language of the 

Court's January Orders, but it results in significant prejudice to Fulton County and 

its individual members, employees, attorneys, consultants, and experts, in the 

underlying litigation in this case, 277 MD 2021 and in other pending litigation 

discussed herein, all of which involve Intervenor Dominion. 
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3.  The Underlying Litigation and Other Pending Matters by and between 
Fulton County and Dominion Preclude the Proposed Discovery 

 
Fulton County asserts that any and all information that is subject to the privileges 

and protections discussed below are de facto and prima facie protected and non-

disclosable.  This applies to any production of documents and/or information, 

written responses to discovery request, and/or any oral statements taken via 

testimony in open court or via depositions.   

The Special Master cannot allow discovery where the pending underlying matter 

is still being litigated and other matters in which Intervenor Dominion and Fulton 

County are parties remain pending.  Doing so would completely destroy any of the 

ordinary protections and privileges afforded parties in litigation and threaten due 

process rights attendant to those adversarial proceedings.  This is especially true as 

much of the information sought by the Secretary and Dominion overlap significantly 

with information and discovery that is or would be pertinent to Dominion and Fulton 

County in the other pending matters.7  This seems to be a fundamental principle that 

cannot be avoided.  In other words, if the discovery as contemplated is allowed to 

proceed immediate and irreparable harm will occur and there is no undoing that 

harm.  Greater injury will result to Fulton County and its individual members, 

 
7  Indeed, Dominion will likely object to the proposed discovery of Fulton County 
on the same grounds, i.e., such discovery and disclosure on the part of Dominion 
would prejudice its rights and threaten its protections and privileges in the other 
matters in which it is involved with Fulton County. 
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employees, attorneys, consultants, and experts, than will result from not proceeding 

first with a determination of the purely legal issues that have been raised by Fulton 

County, both in this Court and in the Special Master’s proceedings. 

a.  The Underlying Litigation Precludes the Proposed Discovery 

 In August of 2021, Fulton County sued the Secretary challenging the Secretary’s 

decertification of Dominion’s voting machines. Case No. 277 MD 2021 (the 

litigation underlying the appeal in this case).  This suit is pending notwithstanding 

the issues being addressed by this Court in the Secretary’s interlocutory appeal. 

 Fulton County’s lawsuit contains five counts: (1) the Secretary unlawfully 

decertified Fulton County’s two electronic voting machines; (2) the Pennsylvania 

Election Code (Election Code) expressly authorized the County to inspect its 

electronic voting devices as part of its statutory duty to ensure the safe and honest 

conducting of elections in the County; (3) a directive of the Secretary, which 

purported to prohibit all county boards of elections from inspecting their electronic 

voting devices with the assistance of a third-party consultant, violated Section 302 

of the Election Code, 25 P.S. §2642; (4) the Secretary unlawfully withheld funding 

from the County that it needs to acquire replacement electronic voting devices; and 

(5) a request for injunctive relief to restore the status quo that existed prior to the 

Secretary’s unlawful decertification of the county’s voting machines. 
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 The discovery sought from Fulton County in the Special Master’s proceeding 

will necessarily require Fulton County to disclose or otherwise subject itself (and its 

individual members, employees, attorneys, consultants, and experts) to onerous and 

burdensome discovery, which discovery actually relates to and is relevant to the 

litigation in the underlying matter.  This would include communications and 

consultations made in “closed door” conferences and meetings in which Fulton 

County discussed with legal counsel and consultants all aspects of the instant appeal, 

including all communications and consultations made prior to the filing of the 

underlying lawsuit, the instant appeal, and the contempt application.  The underlying 

litigation remains pending. 

 The discovery sought from Fulton County in the Special Master’s proceeding 

will necessarily require Fulton County to disclose or otherwise subject itself (and its 

individual members, employees, attorneys, consultants, and experts) to onerous and 

burdensome discovery, which discovery actually relates to and is relevant to the 

litigation in the underlying litigation 

b. Fulton County’s Breach of Contract Action Against Dominion Precludes 
the Proposed Discovery 

 
 On January 14, 2022, Fulton County voted unanimously to approve execution of 

the contract to purchase its election equipment from Hart for all future elections. 

(ATTACHMENT F, p. 5, referencing Exhibit H, Fulton County’s January 14, 2022, 

Public Meeting Minutes).  Subsequently, Fulton County filed a breach of contract 
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and breach of warranty action against Dominion alleging, among other claims, that 

the Dominion voting machines were not fit for their intended use and purpose.  

(ATTACHMENT H, Notice of Removal of Fulton County’s Breach of Contract 

Action, filed October 18, 2022, U.S.D.C. Middle Dist. Pa., Case No. 1:22-cv-01639-

SHR). 

 Fulton County alleges the existence of a contract to which it is a party with 

Dominion.  “Fulton County is first party to a contract (a “Voting System and 

Managed Services Agreement”, hereafter “Agreement”) with Dominion, which 

Agreement was executed for and with Fulton County, Pennsylvania, on or about 

August 20, 2019, for equipment and services to be provided to Fulton County.”  Id., 

pp. 17-18, ¶ 1).  “Defendant, Dominion Voting Systems, Inc., is second party to the 

Agreement with Fulton County, which Agreement, on information and belief was 

signed and executed by Dominion on or about August 14, 2019.”  Id., p. 18, ¶ 2.   

 Fulton County demonstrates in that Complaint that the contract contained 

ordinary terms proving the existence of a contract by and between Fulton County 

and Dominion.8  Fulton County further alleges that the Agreement provided that 

 
8 In one of the many examples of advocating for Dominion, the Secretary in its 
pleadings on the application for contempt contends that there was no contract by and 
between Fulton County and Dominion.  (ATTACHMENT A, p. 26 and footnote 37). 
However, the Secretary is not the judge of that legal question.  Moreover, the 
Secretary is not, at least on paper, defending that breach of contract suit on behalf of 
Dominion.  Finally, Fulton County’s complaint contains all the necessary allegations 
(including attaching and referencing the alleged contract) necessary for that issue to 
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Dominion was to provide “voting systems services, software licenses and related 

services,” to Fulton County for the conducting of elections in Fulton County.  Id., p. 

19, ¶ 10.  Fulton County also alleges that the Agreement contained certain 

conditions, guarantees, and warranties by Dominion, and cites the provisions of the 

Agreement containing these additional contract elements.  Indeed, the Complaint 

goes through meticulous detail to describe the Agreement and the ordinary contract 

terms found therein.  Id., pp. 19-25, ¶¶ 11-40.  

 Fulton County then goes through several forensics reports and independent 

analyses of Dominion voting machines generally to allege that the Dominion 

machines did not perform as promised to Fulton County in the Agreement.  Id., pp. 

25-36, ¶¶ 41-86.  Among the reports cited was the Speckin Report commissioned by 

Fulton County in July 2022, and received in September 2022, which detailed the 

deficiencies in and inadequacies of Dominion’s voting systems, equipment, 

hardware, software, and services.   

 
be properly litigated by and between Fulton County and Dominion.  It is certainly 
not the Secretary’s call to summarily dismiss Fulton County’s lawsuit in that 
separate action, especially when doing so inconceivably advocates for what 
Intervenor Dominion’s position would be in that separate litigation in which the 
Secretary is not even involved.  Indeed, Fulton County pointed out in its complaint 
that the terms of the Agreement provide that its “interpretation” was to be governed 
by the laws of the State of Pennsylvania”.  Id., pp. 18-19, ¶ 7.  This is a standard 
contract term and it is doubtful that the Secretary can take the place of a judicial 
tribunal to interpret that Agreement, much less conclude that it is not a contract. 
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 Based on all of the evidence it provides, Fulton County then states a Breach of 

Contract claim and a Breach of Warranty claim against Dominion, alleging that, for 

consideration, Dominion promised to provide certain equipment and services in 

accordance with the terms of the Agreement and its Warranties, and failed in that 

regard.  Id., pp. 36-40,  ¶¶ 87-101.   

 This is ongoing litigation by and between Intervenor Dominion and Fulton 

County respecting the performance of and adequacy of the defunct and useless 

Dominion machines.  The Special Master has opened up discovery to both the 

Secretary and Dominion concerning, among other things, questions related to the 

investigation by Fulton County, its privileged and confidential deliberations, and its 

decision-making with respect to its due diligence and good faith performance of its 

duties to Fulton County citizens, during pending and separate litigation in which 

those very same questions and the work-product and strategies developed by Fulton 

County and its legal counsel, consultants, and experts, are key to affording Fulton 

County the full panoply of its due process and litigation rights in that separate 

adversarial proceeding.   

 As this Court noted in its order appointing the Special Master, it was essential to 

ensure that the parties’ rights to due process were respected.  (ATTACHMENT D, 

¶ 2).  They will not be if the current “discovery” is allowed to proceed as envisioned 

by the Special Master, the Secretary, and Intervenor Dominion, especially where the 
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discovery overlaps with issues at play in the breach of contract action.  Even more 

egregious is the fact that the Secretary takes the same adversarial positions as 

Dominion would do against Fulton County in that action. 

 Indeed, the Secretary has issued notices to depose the three Commissioners of 

Fulton County (Paula Shives, Randy Bunch, and Stewart Ulsh).  (ATTACHMENT 

K, Deposition Notices Issued on October 31, 2022).  These depositions will involve 

questioning under a situation in which, primarily, the Special Master has not yet 

made a determination as to whether the contempt proceedings themselves or “civil” 

or “criminal” in nature; a legal ruling that this Court specifically requested the 

Special Master to make before proceeding with fact-finding.  Moreover, 

notwithstanding the answer to that predicate legal question, requiring Fulton 

County’s board members to sit for depositions could expose them to potential 

criminal investigation based simply on the Pennsylvania Attorney General’s and the 

United States Department of Justice’s attempts to prosecute individuals for 

questioning the integrity of election machines used in elections in the United States. 

 This is no hypothetical speculation.  Among the Secretary’s 41 proposed 

deposition questions are included: “Whose idea was it to image and/or inspect the 

contents of hard drives from the Voting Machines after January 14, 2022?”  

(ATTACHMENT L, Secretary’s Proposed Deposition Questions, October 31, 2022,  

p. 6, ¶ 10).  Another one asks:  “With respect to any communications you have had 
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with persons other than counsel for Petitioners regarding the Order entered by the 

Supreme Court of Pennsylvania in this Action on January 14, 2022, the Order 

entered by the Supreme Court of Pennsylvania in this Action on January 27, 2022, 

or the Injunction, what was the substance of each such communication?”  Id., p. 11, 

¶ 28.  A similar question seeks the same with respect to Fulton County’s 

commissioning of the July 2022 Speckin Report (the report that is the subject of the 

Secretary’s Application, but which is also part of Fulton County’s separate breach 

of contract action against Intervenor Dominion.  Id., p. 12, ¶ 30. 

 In addition to asking for a subjective and intentional belief on the part of the 

deponents, which could put them at risk of the aforementioned investigations, this 

also requests the deponents to divulge deliberative thought processes that Fulton 

County contends are subject to several protections and privileges, including 

attorney-client privilege.  Seeking such testimony while other actions are pending 

that involve Dominion, especially where Dominion is an intervenor in this action, 

complicit in the Secretary’s Application for Contempt, and a direct participant, and 

indeed, beneficiary of the information that might be gleaned from the propounded 

discovery, makes it impossible for Fulton County and its individual members, 

employees, attorneys, consultants, and experts, not to expose themselves to prejudice 

and potential disclosure of their positions, and waiver of their protections and 

privileges in those other matters.   This is a direct violation of the due process rights 
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of Fulton County and infringement upon multiple recognized privileges and 

protections, such as attorney-client, work-product, deliberative process, etc. 

 The Interrogatories propounded by the Secretary are no less intrusive.  The first 

interrogatory requests Fulton County to disclose its deliberations and potentially 

conversations with its legal counsel and other consultants in its decisions leading up 

to the filing of its breach of contract action – and the question specifically relates to 

the inspection that was conducted in pursuance thereof and which is the subject of 

the Secretary’s Application for contempt.  (ATTACHMENT M, Secretary’s 

Interrogatories, p. 7, ¶ 1).  Additional interrogatories seek technical and logistical 

details concerning the September 2022 report, which details are necessarily critical 

to and of current use in the other actions involving Intervenor Dominion (the breach 

of contract action and the RTKL proceeding). 

 In addition, the propounded discovery seeks to elicit testimony and information 

that will necessarily relate to the underlying litigation (277 MD 2021), but in Fulton 

County’s breach of contract action and its appeal in the RTKL proceedings, both of 

the latter of which involve Intervenor Dominion as the opposing party, and fact 

questions regarding the examination of Dominion’s voting machines, hardware, 

software and related equipment and services that it provided to Fulton County. 

 The Secretary also seeks direct testimony concerning Fulton County’s decisions 

to hire legal counsel and what attorneys have provided legal advice to Fulton County.  
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(ATTACHMENT L, ¶¶ 35-39).  The deposition questions also inquire into Fulton 

County’s deliberations and decisions to hire consultants and experts in the course of 

Fulton County’s day-to-day operations.  For example, there are questions related to 

the hiring of Speckin Forensics, LLC, which issued the report in September 2022 

and which report is being used by Fulton County in the breach of contract action that 

it voted to pursue against Intervenor Dominion. 

 Not only does Fulton County take the position that this information is protected 

by attorney-client and deliberative process privileges, it is also work-product to the 

extent that it involves decisions and work performed in anticipation of and in the 

pursuance of litigation.  Intervenor Dominion is getting a free ride on the back of the 

Secretary’s discovery and could obviously use the fruits thereof in its own separate 

litigation with Fulton County. 

 Therefore, briefing and a legal ruling needs to be had on the propriety of forcing 

Fulton County, as defined above to disclose information through the Special 

Master’s hearing and discovery process that could, in Fulton County’s view lead to 

a violation of Fulton County’s individual and collective rights. 

c. Fulton County Has Protections Under the RTKL which the Proposed 
Discovery Threatens  

 
 To the extent that the discovery sought in this proceeding contains a demand 

for testimony, and/or communications, and/or documentation, and/or information 

exempt or excluded from disclosure under the RTKL, such is protected by one, or 
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more, statutory and/or common-law privileges, including, but not necessarily limited 

to, deliberative process privilege; whistle-blower protection act exclusions and 

protections; attorney-client privilege; and/or work-product doctrine, to the same 

extent as the RTKL.  In other words, Fulton County has certain legal and 

administrative rights to assert exemptions and exclusions under the RTKL that 

would be destroyed or waived immediately if it were to submit to the proposed 

discovery. 

 (i)  Fulton County’s Protections Under the Right to Know Law  

 Particularly, although not exclusively, Fulton County has exemptions and 

exclusions from public disclosure under Pennsylvania’s Right to Know Law 

(RTKL), 65 P.S. § 67.101 et seq.  These exemptions and exclusions are not only 

relevant to Fulton County’s existing rights to protect certain information from public 

disclosure on an ongoing basis, in other words, information that may be disclosed 

during the proposed discovery that would otherwise not be available under one or 

more exemptions in the RTKL, but as explained below, to the exemptions and 

protections it has asserted in the ongoing RTKL appeal involving Dominion. 

 Any and all written production, documents and information, and/or testimony 

that Fulton County might be expected to divulge in this proceeding is protected and 

could not be publicly disclosed by virtue of it being produced or given, respectively, 

in this proceeding.  Any and all exemptions and/or exclusions that are or might be 
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applicable to Fulton County under the RTKL apply equally to some or all of the 

information sought through discovery in this proceeding.  As noted, the Special 

Master’s October 24 Order envisions a public hearing aired on public television in 

which these issues and the evidence ostensibly to be gleaned during her ordered 

discovery will be immediately publicized.  (ATTACHMENT I, p. 2, ¶ 3, footnote 

2). 

 Such information, which if disclosed in the course and scope of the discovery 

sought (information, documents, written responses, answers, and testimony), and 

which are and would be exempt and excluded from Fulton County’s preliminary and 

absolute rights to object to said disclosures under the RTKL, are equally protected 

in the instant case to the same extent, as such sought after information would become 

available as “public information” contrary to Fulton County’s legal rights and 

responsibilities to protect said information from public disclosure, both preliminarily 

and absolutely, under the RTKL.9   

 
9 Fulton County has the right to object to all requests made under Pennsylvania’s 
Right to Know Law (RTKL) and has subsequent administrative, legal and appellate 
rights with respect to any preliminary objections and refusals to provide such 
information that may be included in such requests.  As such, these administrative 
and legal rights cannot be circumvented and destroyed by the required disclosure of 
such information to the extent that any purported discovery requests herein demand 
any and all such information that would be subject to full panoply of protections 
afforded to Fulton County’s under the RTKL. 
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 Under Section 305(a) of the RTKL, information in an agency’s possession is 

presumed to be public record unless: (1) it is exempt under Section 708 of the RTKL; 

(2) it is protected by a privilege; or (3) it is exempt from disclosure under any other 

federal or state law or regulation or judicial order or decree. 65 P.S. § 67.305(a).   

 The burden of proving that a record of a Commonwealth agency or local agency 

is exempt from public access shall be on the Commonwealth agency or local agency 

receiving a request by a preponderance of the evidence.  65 Pa. Stat. Ann. § 67.708 

 The RTKL also exempts or excludes information subject to the attorney-work 

product doctrine, attorney-client privilege, the doctor-patient privilege, the speech 

and debate privilege, or other privilege recognized by a court interpreting the laws 

of this Commonwealth.  65 Pa. Stat. Ann. § 67.102.   

 Once a protection or privilege is asserted and established, the burden is on the 

requesting party to prove that there is no privilege.  See, e.g., Office of the Governor 

v. Davis, 122 A.3d 1185, 2015 Pa. Commw. LEXIS 363 (Pa. Commw. Ct. 2015), 

citing 65 Pa. Stat. Ann. § 67.102.   

 (ii)  Personal Information 

 The law creates exemptions for certain information often contained in a public 

record related to personal information.  The Right-to-Know Law exempts the 

disclosure of a record that “would be reasonably likely to result in a substantial and 

demonstrable risk of physical harm to or the personal security of an individual.”  
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Section 708(b)(1)(ii) of the Right-to-Know Law, 65 P.S. § 67.708(b)(1)(ii).  See 

also, Pa. State Educ. Ass’n ex rel. Wilson v. Pa. Office of Open Records, 4 A.3d 

1156, 1160 (Pa. Cmwlth. 2010).  Specifically, § 708(b)(6)(i)(A) identifies 

exemptions for the following information: (A) A record containing all or part of a 

person’s…home, cellular or personal telephone numbers, [and] personal e-mail 

addresses…. (emphasis added).  Id.  To the extent that discovery in this proceeding 

would include any two-way communications with or by or from or to individuals 

that are part of the discovery sought, such communications are subject to the 

exemption in subsection (b)(6)(i)(A).   

 (iii)  Records Relating to Fulton County Employees  

 Section 708(b)(7) of the RTKL generally exempts from access by a requester 

certain "records relating to an agency employee."  Office of Gen. Counsel v. 

Bumsted, 247 A.3d 71, 77 (Pa. Cmwlth. 2021).  Section applies to local agencies. 

“LOCAL AGENCY.” Any of the following:  (1) Any political subdivision…  65 Pa. 

Stat. Ann. § 67.102 (LexisNexis, Lexis Advance through 2022 Regular Session Act 

97; P.S. documents are current through 2022 Regular Session Act 97). 

 (iv)  Security Measures, Practices and Procedures and Safety 

 Subsection (b)(3) and (4) of the RTKL exempts: 

[R]ecords, the disclosure of which creates a reasonable likelihood of 
endangering the safety or the physical security of… information 
storage system[s], which may include: 
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(i) documents or data relating to computer hardware, source files, 
software and system networks that could jeopardize computer 
security by exposing a vulnerability in preventing, protecting against, 
mitigating or responding to a terrorist act; 
 

*** 
(iii) building plans or infrastructure records that expose or create 
vulnerability through disclosure of the location, configuration or 
security of critical systems, including…technology, [and] 
communication…systems[,] and 
 
(4) A record regarding computer hardware, software and networks, 
including administrative or technical records, which, if disclosed, 
would be reasonably likely to jeopardize computer security.  65 Pa. 
Stat. Ann. § 67.708(b)(3) and (4). 
 

To the extent that the discovery sought in this proceeding contains a demand for 

communications and/or documentation and/or information that is protected from 

disclosure because it relates to or touches upon a public body’s ongoing security 

measures, methods, practices, and procedures, and/or regarding security and safety 

of persons, property, confidentiality, integrity, and/or availability of computer and 

information systems, such is protected from disclosure to the same extent as the 

RTKL, would protect such information.  Fulton County’s disclosures under the 

discovery that has been propounded by the Secretary and Intervenor Dominion 

would be an automatic and immediate waiver of its rights to assert this exemption in 

the future. 
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 (v)  Other Statutory and Common-Law Privileges and Protections 

 The statutory privileges in the RTKL itself are also copasetic with the common-

law jurisprudence regarding privileges and protected work-product.  

 Section 102 of the RTKL defines “privilege” as: “The attorney work-product 

doctrine, the attorney-client privilege, the doctor-patient privilege, the speech and 

debate privilege or other privilege recognized by a court incorporating the laws of 

this Commonwealth.”  See Bagwell v. Pa. Dep’t of Educ., 103 A.3d 409, 414 (Pa. 

Cmwlth. 2014). 

 In addition, the work-product doctrine, while closely related to the attorney-

client privilege, provides broader protections.  Levy v. Senate of Pa. (Levy III), 94 

A.3d 436 (Pa. Cmwlth. 2014); Dages v. Carbon Cnty., 44 A.3d 89 (Pa. Cmwlth. 

2012). Confidential information flows from the client to the attorney, and vice versa, 

in the attorney-client relationship.  Gillard v. AIG Ins. Co., 609 Pa. 65, 15 A.3d 44 

(Pa. 2011). The attorney-client privilege protects such confidential communications. 

Id. “By contrast, work-product privilege only applies to records that are the work-

product of an attorney, and may extend to the product of an attorney’s representative 

secured in anticipation of litigation.”  Rittenhouse v. Bd. of Sup'rs, 41 A.3d 975, 2012 

Pa. Comwlth. Unpub. LEXIS 248 (2012) (applying Pa. R.C.P. No. 4003.3 (work 

product extends to investigator’s reports prepared for litigation). 
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 At the core of the work-product doctrine is that parties and their attorneys need 

a certain degree of privacy, free from unnecessary intrusion by opposing parties and 

their counsel.  Commonwealth v. Kennedy, 583 Pa. 208, 876 A.2d 939, 945 (Pa. 

2005).  See also, Hickman v. Taylor, 329 U.S. 495, 510-11, 67 S. Ct. 385, 91 L. Ed. 

451 (1947)).  “The underlying purpose of the work product doctrine is to guard the 

mental processes of an attorney, providing a privileged area within which he can 

analyze and prepare his client’s case.”  Commonwealth v. Sandusky, 2013 PA Super 

182, 70 A.3d 886, 898 (Pa. Super. 2013). 

 In the RTKL context, the Pennsylvania Court of Appeals recently held the 

work-product doctrine protects the “mental impressions, theories, notes, strategies, 

research and the like created by an attorney in the course of his or her professional 

duties, particularly in anticipation or prevention of litigation” from disclosure. Levy 

III, 94 A.3d at 443 (emphasis added).  Moreover, the “doctrine protects any material 

prepared by the attorney ‘in anticipation of litigation,’ regardless of whether it is 

confidential.” Dages, 44 A.3d at 93 n. 4 (quoting Nat’l R.R. Passenger Corp. v. 

Fowler, 788 A.2d 1053, 1065 (Pa. Cmwlth. 2001)). 

 The Pennsylvania Supreme Court also previously held “that, to the extent 

material constitutes an agency’s work product, it is not subject to compulsory public 

disclosure pursuant to the RTKL.”  In re Thirty-Third Statewide Investigating Grand 
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Jury, 86 A.3d 204, 225 (Pa. 2014) (citing LaValle v. Office of Gen. Counsel, 564 Pa. 

482, 769 A.2d 449, 459 (Pa. 2001). 

 Thus, subsection 708(b)(10) exempts communications and information 

concerning “predecisional deliberations of an agency, its members, employees or 

officials or predecisional deliberations between agency members, employees or 

officials and members, employees or officials of another agency, including 

predecisional deliberations relating to a budget recommendation, legislative 

proposal, legislative amendment, contemplated or proposed policy or course of 

action or any research, memos or other documents used in the predecisional 

deliberations.” (emphasis added). 

 Section 708(b)(10) is a “statutory privilege.” This exemption would extend to 

privileged communications by and between the County and individuals and entities 

whose reports and information have been or will be used by the County to formulate 

policies and procedures; and, specifically, with respect to the proper conducting of 

future elections. According to the language of Section 708(b)(10)(i)[A], “protected 

records must be predecisional and deliberative.” Kaplin v. Lower Merion Twp., 19 

A.3d 1209, 1214 (Pa. Cmwlth. 2011).  Information that constitutes “confidential 

deliberations of law or policymaking, reflecting opinions, recommendations or 

advice” is protected as “deliberative.” In re Interbranch Comm’n on Juvenile 
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Justice, 605 Pa. 224, 238, 988 A.2d 1269, 1277-78 (2010) (quoting plurality opinion 

in Commonwealth v. Vartan, 557 Pa. 390, 399, 733 A.2d 1258, 1263 (1999)). 

 Section 708(b)(17) also provides another “statutory privilege;” an exemption 

for records of an agency relating to a noncriminal investigation, including: (i) 

complaints; investigative materials, notes, correspondence and reports; records that 

include the identity of confidential sources, including whistle-blowers; a record that 

includes information made confidential by law; and any work papers underlying an 

audit. 

 Fulton County has a duty to pursue and is pursuing an ongoing active, non-

criminal investigation into the conducting of the 2020 election, which necessarily 

implicates and bears upon the County’s proper and lawful conducting of future 

election cycles.  It must also do this in confidence.  Such information falls within 

not only the common-law attorney-client and work-product privileges, but also the 

statutory privileges identified in (b)(10) and (b)(17) of the RTKL.  Disclosure of 

these matters, which are within the scope of the Secretary’s and Intervenor’s 

Dominion’s discovery requests would violate the statutory privilege and potentially 

disclose protected information about said ongoing investigations. 

 In Dep't of Health v. Office of Open Records, 4 A.3d 803, 811 (Pa. Cmwlth. 

2010), the Court defined the term “noncriminal investigation” by providing a non-

exhaustive list in the conjunctive.  Thus, the term “investigation” within the meaning 
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of this exemption: “includes systematic or searching inquiry, a detailed examination, 

or an official probe.”  Certainly, in addition to being protected by the common-law 

and statutory privileges discussed above, including the investigatory executive 

privileges attendant to an official governmental agency’s probe of potentially 

systemic issues in the conducting of state and national elections, audits and reports 

created for the purposes of, inter alia, “inquiry”, “detailed examination,” and 

“official probe[s]” would be within the “noncriminal investigation” exemption 

which Fulton County has a right to assert. 

 All of these are rights, privileges, and protections that Fulton County possesses 

and may assert through the ordinary due process afforded in the administrative 

proceedings under the RTKL are under threat due to the currently scheduled 

discovery.  Moreover, in the ordinary course, a request for public records and 

exemptions or privileges and protections asserted by the governmental entity would 

be able to be subjected to in camera review or request submissions beforehand as to 

material facts when exemptions are potentially applicable.  See, e.g., Dinmore v. Pa. 

Dep’t of Cmty. & Econ. Dev., 2022 Pa. Comwlth. Unpub. LEXIS 188, at *28-31 

(Cmwlth. May 6, 2022). 

 To subject Fulton County to the proposed discovery in the instant proceeding 

would automatically and immediately deprive Fulton County of these rights without 
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recourse to the administrative and adversarial process ordinarily afforded under the 

RTKL. 

 Fulton County has already detailed the overlap in the questions being asked in 

the Secretary’s proposed discovery requests and deposition questions, and the 

information being sought by Intervenor Dominion in the separate RTKL appeal 

currently pending in the Fulton County Court of Common Please.  (Court of 

Common Pleas of Fulton County, Case No. 204 of 2022-C; OOR Docket No. AP 

2022-1542).  Indeed, Fulton County has raised many of these exemptions, 

exclusions, and privileges in that appeal. 

 There is an automatic stay in place while an RTKL is pending.   At least some 

of the information sought by Intervenor Dominion’s RTKL request is, in Fulton 

County’s view, already protected by its asserted exemptions and exclusions under 

the RTKL in that pending appeal.   

 Moreover, a requester’s opportunity to present evidence when developing the 

evidentiary record is limited in the RTKL context.  See Dep’t of Educ. v. Bagwell, 

114 A.3d 1113 (Pa. Cmwlth. 2015) (Bagwell 2015).  “[N]either the RTKL nor the 

courts have extended rights to discovery ... to a requesting party under the RTKL.” 

State Emps’ Ret. Sys. v. Pennsylvanians for Union Reform (SERS v. PFUR), 113 

A.3d 9, 20 (Pa. Cmwlth. 2015), vacated on other grounds,165 A.3d 868, (Pa., 344 

MAL 2015, January 17, 2017) (citing Sherry v. Radnor Twp. Sch. Dist., 20 A.3d 
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515 (Pa. Cmwlth. 2011)).  See also UnitedHealthcare of Pa., Inc. v. Baron, 171 A.3d 

943, 952 (Pa. Cmwlth. 2017). 

 Intervenor Dominion does not get to circumvent Fulton County’s due process 

rights and its assertions of exemptions and exclusions in the RTKL appeal process, 

which it will have done if it is allowed to be the fortuitous recipient of the 

information sought by Appellee Secretary through discovery in this proceeding.   

4. Disclosures and Testimony from the Proposed Discovery would Violate the 
Individual Constitutional Rights of the Proposed Deponents and Other 
Potential Witnesses 

 
 The proposed discovery would potentially violate the individual constitutional 

rights of the proposed deponents and of other Fulton County members, employees, 

attorneys, consultants, and experts.  (ATTACHMENTS K through M).  The 

Secretary and Dominion seek information from the individual proposed deponents, 

and have propounded additional questions concerning communications, identities, 

and decision-making that if divulged in the Special Master’s proposed discovery 

proceeding could expose these individuals to investigations.  Given the fact that 

current statements and information available by the Attorney General of 

Pennsylvania and the United States Department of Justice (DOJ) have characterized 

certain substantive statements and speech as “misinformation,” and as such other 

intentional and unintentional communications, speech, and/or statements (oral or 

written) are being “targeted” as potentially criminally punishable by potential 
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prosecution, certain disclosures as sought here could potentially violate the 

constitutional rights of the proposed individual witnesses / deponents, including, but 

not limited to those under the Fifth Amendment of the United States Constitution 

and Article I § 9 of the Constitution of the Commonwealth of Pennsylvania. 

 The Fifth Amendment protects an individual from being compelled in any 

criminal case to be a witness against himself.  U.S. Const. Amend V.  The Fifth 

Amendment right not to be compelled to be a witness against oneself protects the 

innocent as well as the guilty. Ohio v. Reiner, 532 U.S. 17, 18 (2001). The Fifth 

Amendment Privilege applies in congressional investigations and administrative 

proceedings. Watkins v. United States, 354 U.S. 178, 187-88 (1957). An innocent 

person has the right to claim the Fifth Amendment privilege if the information 

requested could conceivably supply a link in the chain leading to prosecution.  It is 

a safeguard against heedless, unfounded, or tyrannical prosecutions.  Quinn v. 

United States, 349 U.S. 155, 162 (1955).  Moreover, courts have held that the Fifth 

Amendment privilege extends to the communicative aspects inherent in the act of 

producing documents. United States v. Hubbell, 167 F.3d 552 (D.C. Cir 1999). 

 Also, “the availability of the [Fifth Amendment] privilege does not turn upon 

the type of proceeding in which its protection is invoked, but upon the nature of the 

statement or admission and the exposure which it invites.”  Estelle v. Smith, 451 U.S. 

454, 462, 101 S.Ct. 1866, 68 L.Ed.2d 359 (1981) (citation omitted). The Fifth 
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Amendment privilege against self-incrimination can be asserted in any proceeding 

“in which the witness reasonably believes that the information sought, or 

discoverable as a result of his testimony, could be used in a subsequent state or 

federal criminal proceeding.”  United States v. Balsys, 524 U.S. 666, 672, 118 S.Ct. 

2218, 141 L.Ed.2d 575 (1998), accord Veloric v. Doe, 2015 PA Super 194, 123 A.3d 

781, 786 and Commonwealth v. Brown, 2011 PA Super 47, 26 A.3d 485, 493-494 

(Pa. Super. 2011). 

 To be clear, Fulton County asserts that these protections apply not only to the 

proposed individual defendant members of the Fulton County Board of 

Commissioners (the proposed “deponents”), but also to any and all those whose 

communication and statements may have been received by dividual employees, 

agents, part-time and full-time contractors and subcontractors, including attorneys 

and experts, such that same would be protected by the Fifth Amendment to the extent 

that disclosure of such statements and communications (to the extent that they are 

not protected by other evidentiary exceptions, e.g., hearsay, etc., which Fulton 

County would specifically assert and which would be the subject of objection and/or 

additional exclusionary motions) would necessarily provoke an invocation of that 

privilege by such aforementioned individuals. 

 

 



47 
 

5.  Public Policy and Power of the State to Aid a Private Party and Tilt the 
Scales of Justice 

 
 Disclosure of the information sought through the discovery contemplated in this 

proceeding threatens Fulton County’s conducting of and operations concerning 

current and future ongoing elections.  The security and lawful conducting of future 

elections necessarily depends on the information and records gleaned from a full and 

complete audit and reports produced by past and ongoing investigations.  That is an 

easy statement to understand.   

 If the Secretary, and Intervenor Dominion, can, working together, harass and 

harangue Fulton County using this Courts ostensible powers of contempt in a 

completely separate judicial proceeding in an attempt to force Fulton County to 

divulge information pertaining to its election procedures, make that public, and then 

to disparage Fulton County, then it can otherwise disrupt its proper and legal 

conducting and operation of current and ongoing elections (most pressingly, the 

rapidly approaching November 8th election).  The disclosures and discovery should 

not be allowed precisely because Fulton County is still in the process of examining 

information, audits, and data, and implementing security measures, methods, 

practices, and procedures to ensure the security and safety of persons, property, 

confidentiality, integrity, and/or availability of computer and information systems 

used during current and future elections. 
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 Requiring disclosure through the discovery sought in this proceeding will 

prejudice the rights, privileges, immunities and protections that are afforded to 

Fulton County by virtue of its position in its other ongoing matters with Intervenor 

Dominion.  In fact, in a real sense, the Secretary represents and takes the position of 

Intervenor Dominion in its discovery demands in this proceeding, even going so far 

as to have advocated for a dismissal of Fulton County’s breach of contract lawsuit 

against Dominion!  The Secretary’s propounded discovery in this proceeding and 

the extent to which the nature and scope of that discovery overlaps with and 

implicates protected and privileged information and the rights and immunities held 

by and afforded to Fulton County, respectively, vis-à-vis Dominion, in the former’s 

current and ongoing investigations, in the RTKL litigation, and in Fulton County’s 

breach of contract action all involving Dominion, may be an accidental inevitability 

of the scope of the discovery sought in this proceeding.  However, it cannot be 

allowed given these inexorable prejudices.   

 However, when the Secretary blatantly requests in its own Application for 

Contempt that it seeks as a potential sanction dismissal of Fulton County’s breach 

of contract lawsuit against Intervenor Dominion, it does not appear accidental.  

Rather, it appears that the Secretary is directly representing and advocating for 

Dominion!  This is an irreconcilable conflict and the very fact that the Secretary has 

gone so far across the line from accidental consequence to direct advocacy should 
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give the Court pause to these discovery proceedings to occur.  Indeed, if left to 

proceed, the Secretary will be carrying much, if not all, of Dominion’s water in its 

multiple disputes with Fulton County. 

 What is the remedy to undo this obvious conflict of interest and blurring of the 

lines between the Secretary’s and Dominion’s positions here?  Are both “state 

actors”?  Does Fulton County have a remedy against Dominion for a violation of its 

constitutional rights (discussed in more detail above) by Dominion acting as a de 

facto state actor indistinguishable from the Secretary and the power of the 

Commonwealth?  Clearly, the Secretary is not entitled to discovery in this 

proceeding, where such would be a wholesale waiver and surrender of all the rights, 

privileges, and protections afforded to Fulton County not only here in this 

proceeding, but in the multiple ongoing disputes it has with Dominion.  Again, to 

allow the Secretary to get at this information would be tantamount to the Secretary’s 

taking laboring oar as counsel for Dominion and potentially achieving adjudication 

through mootness or dismissal of Fulton County’s litigation with Dominion.  The 

Court cannot allow such abuse of the adversarial process by giving the Secretary and 

Dominion concurrent, indeed indistinguishable concurrent authority, power and 

jurisdiction to summarily decide and effectively destroy Fulton County’s procedural 

and substantive rights to due process.  This goes beyond simply forcing Fulton 

County into a position where its rights are automatically violated.  This would 
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obligate Fulton County to provide information that would result in it surrendering 

(and waiving) its rights to assert the privileges and protections it is afforded in its 

RTKL appeal and in its separate litigation with Dominion in the breach of contract 

action. 

 This begs the question.  How is Dominion even allowed to participate in the 

discovery in these proceedings where the Secretary asks the Court to exercise its 

powers of contempt and punish Fulton County, which punishment is in part a request 

to tilt the scales of justice in Dominion’s favor, and potentially forever alter Fulton 

County’s legal rights and responsibilities vis-à-vis Dominion in current and ongoing 

litigation between the two parties?  This is a fundamental question and it must be 

addressed by the Court before the Secretary, acting for and on behalf of Dominion 

is allowed to circumvent the administrative and judicial processes to which Fulton 

County is entitled. 

 

CONCLUSION AND REQUESTED RELIEF 

 A party seeking a preliminary injunction must establish the following elements: 

(1) A clear right to relief; (2) immediate and irreparable harm in the absence of an 

injunction; (3) restoration of the status quo; (4) no adequate remedy at law exists and 

the injunction is appropriate to abate the alleged harm; (5) greater injury will result 

by not granting than by granting the injunction; and (6) the preliminary injunction 
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will not adversely affect the public interest.  Wyland v. West Shore School District, 

52 A.3d 572, 582 (Pa. Cmmw. 2012) (citing Summit Towne Ctr., Inc. v. Shoe Show 

of Rocky Mt., Inc., 828 A.2d 995 (Pa. 2003)).   

 Fulton County is being subjected to onerous discovery proceedings before the 

predicate legal issues it has raised before the Court and the Special Master have been 

decided.  This Court clearly required the Special Master to decide the legal issue of 

whether the contempt proceedings are “civil” or “criminal” in nature.  

(ATTACHMENT D, ¶ 2).  Moreover, Fulton County has raised the issue of whether 

this Court’s January Orders even apply to the particular examination performed by 

Fulton County in its due diligence to ultimately pursue a breach of contract action 

or other action against Dominion.  Finally, a multitude of rights, privileges, and 

protections are at stake if the discovery is allowed to proceed, not only in the current 

underlying litigation, but in the other matters pending between Fulton County and 

Dominion.  Fulton County is entitled to have the propounded discovery enjoined (at 

least temporarily) pending a legal determination by this Court of the predicate legal 

issue that Fulton County has raised. 

 Disclosure and testimony gleaned from the proposed discovery will 

immediately and irreparably harm Fulton County.  Not only will it divulge and 

therefore waive its right to object to and raise privileges and protections with respect 

to disclosures in the ordinary course of the underlying pending litigation in this case, 
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but it will give up its current rights to protect information from the public on an 

ongoing basis in accordance with the exemptions and exclusions of the RTKL, as 

well as its rights to object to and raise all available privileges and protections in the 

pending RTKL appeal and breach of contract action, the latter two of which contain 

issues and factual matters that overlap with the issues and facts in the current 

underlying litigation, and sought by the Secretary’s and Dominion’s discovery 

requests.  This will result in irreparable harm because the consequences disclosure 

and testimony will have on Fulton County cannot be undone. 

 Restoration of the status quo would be allowing this Court to address the 

pending appeal and the underlying litigation.  Legal rulings can be made with respect 

to Fulton County’s arguments concerning the scope of this Court’s January Orders 

as well as the scope of this Court’s October 21 Order as it pertains to the discovery 

that the Special Master has initiated. 

 There is no other adequate remedy because this Court cannot affect or 

adjudicate the underlying litigation before it addresses the appeal, nor can it 

adjudicate those other matters in which Fulton County and Intervenor Dominion are 

engaged.  The only way to abate harm to Fulton County in both the underlying 

litigation and the other matters is to stop the propounded discovery in the Special 

Master’s proceeding at this juncture.  Fulton County is required to respond to the 
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discovery by noon tomorrow.  This includes document production, responses to 

interrogatories and requests to admit, and motions and briefs concerning objections. 

 On balance, greater harm will result to Fulton County’s interests if an injunction 

is not granted than will any harm come to the Secretary or Dominion.  The public 

interest will also not be adversely affected in the circumstances.  Indeed, Fulton 

County would submit that the public interest would be served by avoiding a situation 

in which Fulton County and its individual board members, employees, attorneys, 

consultants and experts will be required to divulge critical information and produce 

documents that prejudice its rights (and by extension those of its citizens) in the 

underlying and in those other matters in which it is involved with Dominion.  On the 

other hand, there is no harm to the public in allowing the appeal and underlying 

litigation to proceed 

 Ultimately, even if discovery is allowed to proceed, although Fulton County  

submits that there is no issue of fact because it has admitted to having had the 

inspection performed, rulings on the predicate legal issues are the minimum required 

before any discovery is allowed to proceed. 
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 WHEREFORE, for the reasons stated above, Fulton County respectfully 

requests the Court to issue an injunction on the proposed discovery proceedings. 

     Respectfully submitted by: 

/s/ Thomas J Carroll 
Attorney ID: 53296 
Attorney for Petitioners 
LAW OFFICE OF THOMAS J CARROLL 
224 King Street 
Pottstown, PA, 19464 
(610)419-6981 
tom@thomasjcarrolllaw.com 

 
  Date: November 1, 2022 
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Respondent/Appellee, the Acting Secretary of the Commonwealth (the 

“Secretary”), respectfully submits this Memorandum of Law in accordance with 

Paragraph 2 of the Special Master’s Order dated October 24, 2022 (the “October 

24th Order”). 

I. INTRODUCTION 

The October 24th Order directs the parties to “address[] whether the relief 

requested in the Secretary’s Application for Contempt [(the “Application”)] is civil 

or criminal in nature, and [to] describe[e] the appropriate procedural safeguards 

that attach thereto.” October 24th Order ¶ 2. As explained below, the Secretary’s 

Application invokes the Supreme Court’s civil contempt powers. Accordingly, the 

requirements of due process entitle Petitioners to notice of the Secretary’s 

allegations and an opportunity to be heard, and the Secretary has the burden of 

proving Petitioners’ contempt by a preponderance of the evidence (the ordinary 

standard governing civil claims). 

Notably, sanctions for contempt are not the only remedy sought in the 

Secretary’s Application. As described below, the Application also asks the 

Supreme Court to sanction Petitioners under authorities other than its (civil or 

criminal) contempt powers—for example, 42 Pa.C.S. § 2503, Pa.R.A.P. 2744, and 

Pa.R.C.P. 4019.   
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II. CIVIL VERSUS CRIMINAL CONTEMPT 

“The Courts have always possessed the inherent power to enforce their 

Orders and Decrees by imposing penalties and sanctions for failure to obey or 

comply therewith.” Brocker v. Brocker, 241 A.2d 336, 338 (Pa. 1968). Contempt 

can be either civil or criminal in nature, and its classification affects the type of 

relief available, the due process provided to the contemnor, and the standard of 

proof that must be met for a finding of contempt to be made. 

A. Whether a Contempt Proceeding Is Criminal or Civil Depends on 
the Dominant Purpose of the Relief Sought 

 “[T]here is nothing inherent in a particular contemptuous act which 

classifies that act as ‘criminal’ or ‘civil.’” In re Martorano, 346 A.2d 22, 27 (Pa. 

1975). Indeed, “the same facts or conduct may constitute or amount to both civil 

and criminal contempt.” Brocker, 241 A.2d at 339. Instead, it is “[t]he dominant 

purpose of a contempt proceeding [that] determines whether it is civil or criminal.”  

Knaus v. Knaus, 127 A.2d 669, 672 (Pa. 1956); see also Warmkessel v. Heffner, 17 

A.3d 408, 414 (Pa. Super. Ct. 2011) (“The gravamen of both [civil and criminal 

contempt] is the obstruction of orderly process, and each serves a different purpose 

for regulating obstruction.” (internal quotation marks omitted)). 

“The purpose of a civil contempt proceeding is remedial,” designed to 

benefit the complainant by either “coerc[ing] the defendant into compliance with 

the court’s order,” “compensat[ing] the complainant for losses sustained,” or both.  
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Knaus, 127 A.2d at 672; accord Gompers v. Buck’s Stove & Range Co., 221 U.S. 

418, 441 (1911).1 “Proceedings for civil contempt are between the original parties, 

and are instituted and tried as a part of the main cause.” Gompers, 221 U.S. at 444-

45.2 

Criminal contempt, on the other hand, is “instituted solely for the purpose of 

vindicating the dignity and preserving the power of the court.” Knaus, 127 A.2d at 

673 (quoting Patterson v. Wyoming Valley Dist. Council, 31 Pa. Super. 112 

(1906)); accord Gompers, 221 U.S. at 441. Criminal contempt is “punitive” and is 

“usually instituted by the court in the interest of the general public and not of any 

particular individual or suitor.” Knaus, 127 A.2d at 673; accord Gompers, 221 

U.S. at 445 (“[P]roceedings at law for criminal contempt are between the public 

and the defendant, and are not a part of the original cause.”).   

                                                      
1 Gompers was a seminal case on the distinction between criminal and civil contempt, 

which the Pennsylvania Supreme Court has repeatedly cited approvingly. See, e.g., Brocker, 241 
A.2d at 339-42; Knaus, 127 A.2d at 672-73. 

2 Courts have noted that the following factors are “indicative of civil contempt”:  
 
(1) where the complainant is a private person as opposed to the government or a 
governmental agency; (2) where the proceeding is entitled in the original 
injunction action and filed as a continuation thereof as opposed to a separate and 
independent action; (3) where holding the defendant in contempt affords relief to 
a private party; (4) where the relief requested is primarily for the benefit of the 
complainant; and (5) where the acts of contempt complained of are primarily civil 
in character and do not of themselves constitute crimes or conduct by the 
defendant so contumelious that the court is impelled to act on its own motion. 

 
Rouse Philadelphia Inc. v. Ad Hoc ‘78, 417 A.2d 1248, 1258 (Pa. Super. Ct. 1979) (quoting 
Phila. Marine Trade Assoc. v. Int’l Longshoremen’s Assoc., 140 A.2d 814 (Pa. 1958)).    
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Given the nature of civil contempt, “imposition of imprisonment or other 

penalties”—that is, sanctions designed to have a negative effect on the 

contemnor—“can be imposed as a civil contempt sanction only where the 

contemnor can avoid the sanction by complying with the court order.” Holtzapple 

v. CJD Grp., LLC, No. 1114 C.D. 2017, 2018 WL 5629147, at *4 n.4 (Pa. 

Commw. Ct. Oct. 31, 2018). “The order for imprisonment in this class of cases … 

is remedial, and is intended to coerce the defendant to do the thing required by the 

order for the benefit of the complainant.” Gompers, 221 U.S. at 442.  

But “this requirement [that the contemnor be able to purge his contempt] 

does not apply where the sanction is solely compensatory.” Holtzapple, 2018 WL 

5629147, at *4 n.4; see also Capital Bakers, Inc. v. Local Union No. 464, 422 A.2d 

521, 525 (Pa. Super. Ct. 1980) (“a [civil] contempt order which does not provide 

for the punishment of the defendant need not contain conditions by which the 

defendant may purge himself of the contempt”). Accordingly, “[i]t is well settled 

… that the court may, in a proceeding for civil contempt, impose the remedial 

punishment of a fine payable to an aggrieved litigant as compensation for the 

special damages he may have sustained by reasons of the contumacious conduct of 

the offender.” Brocker, 241 A.2d at 339 (internal quotation marks omitted). By the 

same token, “[c]ounsel fees are a proper element of a civil contempt order.” 

Mrozek v. James, 780 A.2d 670, 674 (Pa. Super. Ct. 2001). “Because an award of 
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counsel fees is intended to reimburse an innocent litigant for expenses made 

necessary by the conduct of an opponent, it is coercive and compensatory, and not 

punitive.” Id. 

Coercive imprisonment and an award of counsel fees, however, do not 

exhaust the civil-contempt sanctions available to courts. Rather, it is well 

recognized that “[c]ourts have broad discretion in fashioning and administering a 

remedy for civil contempt,” so long as it serves a predominantly remedial—rather 

than punitive—purpose. Commonwealth v. Honore, 150 A.3d 521, 526 (Pa. 

Commw. Ct. 2016) (quoting W. Pittston Borough v. LIW Invs., Inc., 119 A.3d 415, 

421 (Pa. Commw. Ct. 2015)).    

B. The Procedural Requirements Attaching to Civil and Criminal 
Contempt Proceedings, Respectively 

“The due process provided differs significantly” depending on whether a 

contempt proceeding is civil or criminal. Diamond v. Diamond, 792 A.2d 597, 600 

(Pa. Super. 2002); accord Barrett v. Barrett, 368 A.2d 616, 619 (Pa. 1977) (“each 

[type of contempt proceeding] has its own distinct procedures and confers distinct 

procedural rights”). Like all criminal defendants, alleged criminal contemnors are 

entitled to heightened procedural protections, including “the right to bail, the right 

to be notified of the specific accusations against [them], a reasonable time to 

prepare a defense, the assistance of counsel, and the right, upon demand, to a 

speedy and public trial before a jury.” Commonwealth v. Ashton, 824 A.2d 1198, 
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1203 (Pa. Super. 2003) (citation omitted). Moreover, a criminal contemnor’s 

“[g]uilt must be established beyond a reasonable doubt.”  Id. 

“The essential due process requisites for a finding of civil contempt,” by 

contrast, are “notice and an opportunity to be heard.”3 In re Contempt of Cullen, 

849 A.2d 1207, 1211 (Pa. Super. Ct. 2004). “In a civil contempt proceeding, the 

burden is on the complaining party to prove noncompliance with a court order by a 

preponderance of the evidence.” Tinicum Twp. v. Nowicki, No. 2114 C.D. 2014, 

2016 WL 1276158, at *11 (Pa. Commw. Ct. Mar. 31, 2016) (Cohn Jubelirer, J.) 

(citing Cecil Twp. v. Klements, 821 A.2d 670, 675 (Pa. Commw. Ct. 2003)). A 

                                                      
3 “Trial courts generally follow a five-step process” in civil contempt proceedings: “1) a 

rule to show cause why an attachment should not issue; 2) an answer and hearing; 3) a rule 
absolute; 4) a hearing on the contempt citation; and 5) an adjudication of contempt.” 
Cunningham v. Cunningham, 182 A.3d 464, 475 (Pa. Super. Ct. 2018); accord Cleary v. 
Commw., Dept. of Transp., 919 A.2d 368, 372 (Pa. Commw. Ct. 2007). But “[f]ulfillment of all 
five factors is not mandated,” so long as “[t]he essential due process requisites”—namely, 
“notice and an opportunity to be heard”—are satisfied. Cullen, 849 A.2d at 1211.  

Here, the Supreme Court entered the injunction pending appeal (Petitioners’ violation of 
which is the basis of the Secretary’s Application) after considering Petitioners’ opposition brief. 
See Petitioners/Appellees Answer to Respondent/Appellant’s Emergency Application, No. 3 
MAP 2022 (Jan. 18, 2022). Further, the Supreme Court gave Petitioners an opportunity (which 
Petitioners failed to take advantage of) to answer the Secretary’s Application for a finding of 
contempt before directing the Special Master to conduct these proceedings. See Letter from 
Supreme Court Prothonotary to Petitioners’ Counsel (Oct. 18, 2022). And the Special Master has 
given Petitioners yet another opportunity to submit an answer. October 24th Order ¶ 1. The 
Secretary respectfully submits that, in these circumstances, conducting two hearings is 
unnecessary and would serve no purpose. See Rouse, 417 A.2d at 1259 (contrasting a case in 
which “the contempt proceedings were initiated for disobedience of a preliminary injunction 
entered ex parte,” where compliance with the entire five-step contempt process was necessary 
because of “the lack of opportunity for [the alleged contemnors] to be heard on the propriety of 
the court order for which they were held in contempt prior to the initiation of contempt 
proceedings,” with circumstances in which the alleged contemnor “was given the opportunity to 
be heard prior to the issuance of the order”). The requirements of due process will be met if the 
Special Master conducts a full evidentiary hearing before issuing a recommended adjudication of 
the Secretary’s Application.  
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finding of civil contempt is appropriate where the complainant shows: “(1) that the 

contemnor had notice of the specific order or decree which he is alleged to have 

disobeyed; (2) that the act constituting the contemnor’s violation was volitional; 

and (3) that the contemnor acted with wrongful intent.” Tinicum, 2016 WL 

1276158, at *11 (quoting Cullen, 849 A.2d at 1210-11).  

III. THE SECRETARY SEEKS RELIEF UNDER THE SUPREME 
COURT’S CIVIL RATHER THAN CRIMINAL CONTEMPT 
POWERS 

Here, the Secretary has invoked the Court’s civil contempt powers because 

the relief sought is remedial, i.e., compensatory and coercive, in nature. Among 

other things, the Secretary seeks an award of her litigation costs and attorney’s fees 

as compensation for losses caused by Petitioners’ contumacious conduct. See 

Application at 32 (“[A]s a compensatory sanction for contempt, Petitioners should 

be required to pay all of the Secretary’s litigation costs and attorneys’ fees.”).  

The Secretary has also requested that the Court impose at least one form of 

coercive sanction, namely, the return of Petitioners’ leased electronic voting 

equipment to Dominion.4 Id. at 32. The purpose of this relief is to protect against 

any further violations of the Supreme Court’s January 27, 2022 injunction by 

preventing Petitioners from permitting any additional third-party interference with 

                                                      
4 This requested relief might alternatively be described as “directory.” See Capital 

Bakers, 422 A.2d at 524 (recognizing that an order that is “directory in nature,” i.e., that directs 
the contemnor to engage or refrain in certain conduct to prevent future violations of the 
underlying injunction, is an appropriate remedy for civil contempt). 
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the voting machines at issue.5 See Capital Bakers, 422 A.2d at 524-25 (where 

union and its members had violated injunction prohibiting certain violent conduct 

at employer’s plant, and the prohibited conduct had been conducted from a black 

van parked near the plant, the court’s order “directing the removal of the van to a 

site not less than one-quarter mile away from any plant entrance” was a proper 

civil-contempt sanction). The compensatory and coercive nature of the contempt 

sanctions sought in the Secretary’s Application confirm that these proceedings 

sound in civil rather than criminal contempt. See Holtzapple, 2018 WL 5629147, at 

*4 n.4 (citing Dept. of Envt’l Prot. v. Cowell Twp., 32 A.3d 639, 643 n.4 (Pa. 

2011)); Mrozek, 780 A.2d at 674; see also Gompers, 221 U.S. at 448 (explaining 

that “the prayer [for relief] of the [contempt] petition is significant and 

determinative” of whether the contempt proceeding should be classified as civil or 

criminal).6   

                                                      
5 As explained in the Application, Petitioners do not own the Dominion voting machines 

at issue but rather leased them from Dominion. The Secretary prohibited the future use of those 
machines following her discovery that Petitioners had breached the machines’ security by 
turning them over to an unauthorized third party, Wake TSI, in late 2020 and early 2021. Those 
machines have not been used in any elections following the November 2020 election; following 
the Secretary’s order, Fulton County obtained and has been using a different state-certified 
voting system.  

6 Of course, the civil-contempt judgment sought by the Secretary “will … incidentally 
vindicate the authority of the court.” Commonwealth ex rel. Beghian v. Beghian, 184 A.2d 270, 
272 (Pa. 1962) (internal quotation marks omitted). “But the test is the dominant purpose, not the 
incidental result.” Id. (internal quotation marks omitted). 
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Other factors further support the conclusion that this is a civil contempt 

proceeding. See supra note 2 (identifying factors “indicative of civil contempt”). 

First, while the Secretary serves an essential public function, the specific relief she 

seeks here stems from her role as a litigant in this civil action. Notably, the 

Secretary is the respondent, i.e., she is the party who has been sued. As explained 

in the Application, Petitioners’ violation of the Supreme Court’s January 27, 2022 

injunction injured the Secretary as a litigant: it thwarted the purpose of the 

Secretary’s appeal—to prevent any further third-party inspections of the voting 

machines at issue—and spoliated key evidence. See Application at 4-5, 27, 31, 33-

35. The Secretary has expended significant resources in defending the underlying 

action and prosecuting her appeal. Petitioners have rendered those expenditures 

essentially worthless by compromising the integrity of the proceeding Petitioners 

themselves instituted. It is those costs—as well as the costs of prosecuting this 

contempt proceeding—for which the Secretary seeks compensation.  

Second, Petitioners’ misconduct is directly linked to the Secretary’s pending 

Supreme Court appeal, and the Secretary’s Application was filed as part of that 

proceeding. See Gompers, 221 U.S. at 444-45 (“Proceedings for civil contempt are 

between the original parties, and are instituted and tried as a part of the main 

cause.”). 
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 Finally, the Secretary has not suggested that the Court should act on its own 

motion or that Petitioners’ conduct should be prosecuted as a crime. To the 

contrary, the Secretary initiated these proceedings by invoking the Court’s 

contempt powers in the name of obtaining specific civil (compensatory and 

coercive) relief. To the extent the Court finds Petitioners’ conduct “so 

contumelious that [it] is impelled to act on its own motion,” see Rouse 

Philadelphia Inc. v. Ad Hoc ‘78, 417 A.2d 1247, 1258 (Pa. Super. Ct. 1979), the 

penalties that might be imposed in any such hypothetical future criminal 

proceeding are beyond the scope of the Secretary’s Application now at issue.7  

IV. THE SECRETARY SEEKS RELIEF UNDER AUTHORITIES 
OTHER THAN THE COURT’S INHERENT CONTEMPT POWERS 

The Secretary’s Application for sanctions is not limited to the Court’s 

contempt powers. In addition to those powers, the Secretary also asks the Court to 

sanction Petitioners under statutory authorities prohibiting vexatious, obdurate, and 

bad-faith litigation misconduct, namely 42 Pa.C.S. § 2503 and Rule 2744 of the 

Pennsylvania Rules of Appellate Procedure. Application at 32-33; see Mrozek, 780 

A.2d at 674 (noting that 42 Pa.C.S. § 2503 and the court’s contempt powers 

                                                      
7 As noted above, the same conduct can support both criminal and civil contempt 

proceedings. The Secretary is aware of no authority that would prevent the Court from 
instituting, on its own motion, a separate criminal contempt proceeding against the Petitioners 
based on their violation of the January 27, 2022 injunction—in the same way that an assault, for 
example, could result in both criminal prosecution and a civil suit brought by the injured party. 
In that hypothetical criminal-contempt proceeding, Petitioners would be subject to punitive 
sanctions and concomitantly entitled to the heightened procedural protections outlined above. 
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provide separate and independent bases for an award of attorneys’ fees). Further, 

the Secretary seeks sanctions pursuant to Rule 4019 of the Pennsylvania Rules of 

Civil Procedure, which specifically authorizes the imposition of sanctions for the 

failure “to obey an order of court respecting discovery,” as well as under the well-

established line of anti-spoliation case law. Application at 34-35 (quoting 

Pa.R.C.P. 4019). Under these authorities, as well as the Court’s inherent powers, 

the Secretary seeks dismissal of Petitioners’ action as well as an award of litigation 

costs and attorneys’ fees. Id. at 35-38.   

V. CONCLUSION 

Insofar as the Secretary seeks sanctions under the Supreme Court’s contempt 

powers, the relief sought is civil rather than criminal. Accordingly, due process 

entitles Petitioners to notice and an opportunity to be heard, and the Secretary 

bears the burden of establishing Petitioners’ contempt by a preponderance of the 

evidence. The Secretary’s Application also seeks sanctions under authorities other 

than the Court’s inherent contempt powers, including 42 Pa.C.S. § 2503, Pa.R.A.P. 

2744, and Pa.R.C.P. 4019.   
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Respectfully submitted, 

Dated: October 26, 2022  HANGLEY ARONCHICK SEGAL  
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John B. Hill (I.D. No. 328340) 

      Eitan G. Kagedan (I.D. No. 331246) 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
County of Fulton, Fulton County Board :  
of Elections, Stuart L. Ulsh, in his   :  
official capacity as County    :  
Commissioner of Fulton County and   :  No. 277 MD 2021  
in his capacity as a resident, taxpayer   :  No. 3 MAP 2022  
and elector in Fulton County, and Randy  :  
H. Bunch, in his official capacity as   :  
County Commissioner of Fulton County  :  
and in his capacity as a resident,   :  
taxpayer and elector of Fulton County,  :  
       : 

Petitioners/Appellees,  :  
:  

v.      :  
:  

Secretary of the Commonwealth,   :  
       : 

Respondent/Appellant.  :   
 
 

INTERVENOR DOMINION VOTING SYSTEM, INC.’S  
NOTICE OF ADOPTION OF MEMORANDUM OF LAW 

 
In response to the Court’s October 24, 2022 Order directing Fulton County, 

the Secretary, and Intervenor Dominion Voting Systems, Inc. (“Dominion”) to file 

memoranda of law addressing whether the relief requested in the Secretary’s 

Application for Contempt is civil or criminal in nature, Dominion hereby adopts and 

joins in the Memorandum of Law filed by the Secretary on this date. 
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matter.

Application for an Order holding Appellees In Contempt and Imposing Sanctions
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2022.
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[J-46-2022] 
IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 

 
COUNTY OF FULTON, FULTON COUNTY 
BOARD OF ELECTIONS, STUART L. 
ULSH, IN HIS OFFICIAL CAPACITY AS 
COUNTY COMMISSIONER OF FULTON 
COUNTY AND IN HIS CAPACITY AS A 
RESIDENT, TAXPAYER AND ELECTOR IN 
FULTON COUNTY, AND RANDY H. 
BUNCH, IN HIS OFFICIAL CAPACITY AS 
COUNTY COMMISSIONER OF FULTON 
COUNTY AND IN HIS CAPACITY AS A 
RESIDENT, TAXPAYER AND ELECTOR 
OF FULTON COUNTY, 
 
   Appellees 
 
 
  v. 
 
 
SECRETARY OF THE COMMONWEALTH, 
 
   Appellant 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 3 MAP 2022 
 
 
 

 
 

ORDER 

 
 

PER CURIAM 

AND NOW, this 21st day of October, 2022, upon consideration of the Secretary of 

the Commonwealth’s Application for an Order Holding Appellees in Contempt and 

Imposing Sanctions (“Application”), filed October 18, 2022, it is hereby ORDERED: 

1.  The Honorable Renée Cohn Jubelirer, President Judge of the Commonwealth 

Court of Pennsylvania, is designated to serve as Special Master. 



 

[J-46-2022] - 2 

2.  The Special Master shall ascertain whether the requested finding of contempt 

is civil or criminal in nature.  The Special Master shall then take all steps necessary to 

afford the parties such process as is due in connection with that determination.   

3.  The Special Master shall consider the Application and develop an evidentiary 

record on the averments therein. 

4.  The Special Master shall prepare a report containing proposed findings of fact 

and recommendations concerning the relief sought, which the Special Master shall file 

with this Court on or before November 18, 2022. 

5.  The Special Master shall make a recommendation to this Court with respect to 

each of the forms of relief sought in the Application, including:  (1) a finding of contempt; 

(2) the imposition of sanctions; (3) the award of counsel fees; and (4) dismissal of the 

underlying litigation. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
County of Fulton, Fulton County Board : 
of Elections, Stuart L. Ulsh, in his : 
official capacity as County : 
Commissioner of Fulton County and :  No. 277 M.D. 2021 
in his capacity as a resident, taxpayer :  No. 3 MAP 2022 
and elector in Fulton County, and Randy :   
H. Bunch, in his official capacity as : 
County Commissioner of Fulton County  : 
and in his capacity as a resident,  : 
taxpayer and elector of Fulton County, : 

Petitioners/Appellees  : 
         : 

v.          :   
          : 

Secretary of the Commonwealth, : 
Respondent/Appellant :    

 
O R D E R 

 
  NOW, October 24, 2022, in accordance with the Pennsylvania Supreme 

Court’s October 21, 2022 Order in County of Fulton, et al. v. Secretary of the 

Commonwealth, (Pa., No. 3 MAP 2022),1 the undersigned Special Master hereby 

ORDERS as follows:  
 

1.  Appellees (collectively, Fulton County) shall file 
and serve an answer to Appellant’s (Secretary) 
Application for an Order Holding [Fulton County] in 
Contempt and Imposing Sanctions (Application for 
Contempt) no later than 11:59 p.m. on October 26, 
2022.  
 

 
1 In its October 21, 2022 Order the Pennsylvania Supreme Court designated the undersigned 
Special Master.  All future filings directed by the Special Master shall be docketed in this Court at 
No. 277 M.D. 2021 and captioned as set forth above.   



2. Fulton County, the Secretary, and Intervenor 
Dominion Voting Systems, Inc. (Dominion) shall file and 
serve memoranda of law, with citations to relevant 
authority, addressing whether the relief requested in the 
Secretary’s Application for Contempt is civil or criminal 
in nature, and describing the appropriate procedural 
safeguards that attach thereto, no later than 11:59 p.m. 
on October 26, 2022.   
 
3. A status conference is scheduled for October 27, 
2022, at 1:00 p.m.  The Court will host the status 
conference via WebEx.2  Fulton County, the Secretary, 
and Dominion shall participate in the status conference.  
The parties shall provide the Court with their name, email 
address and telephone numbers within 24 hours of 
receiving this Order.  The contact email address for the 
Court is:  CommCourtRemote@pacourts.us.  The Court 
will provide counsel with the information for connecting 
to the status conference.  To facilitate participation in the 
status conference, various WebEx applications are 
available for download at pacourts.webex.com.  Please see 
the Protocol for WebEx Video, attached to this order.  The 
parties are directed to connect to the status conference 15 
minutes before the starting time.  In the event of technical 
difficulties, please contact the Court's IT staff at 717-255-
1626.  All other inquiries should be directed to the 
Prothonotary’s Office. 
 
4.  No extensions or continuances shall be granted.   
 
 

 
     __________________________________ 
     RENÉE COHN JUBELIRER, President Judge of the  
     Commonwealth Court of Pennsylvania Appointed as  
     Special Master

 
2 The status conference will be available to watch via a public livestream weblink posted on the 
Court’s website.  

Order Exit
10/24/2022
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Secretary’s own guidance.  See Fulton County’s Petition for Review, ¶¶ 28, 56, and 

57, and attachments.  See also 25 P.S. § 2642(g). 

Here, the Secretary had already decertified the unreliable Dominion machines 

in question.  Id., ¶ 34.  Fulton County could not use them again.  With public 

participation and by vote, Fulton County voted to contract with another provider and 

use that provider’s voting equipment for all future elections.  The Secretary has no 

proprietary or other interest in these machines, and because they have been 

decertified and are no longer in service, there is no threat to any future election in 

Fulton County. 

Moreover, this Court’s order staying inspection of election machines applied in 

view of the current underlying appeal to current and active machines.  It also applied 

exclusively to the Intergovernmental Senate Committee’s proposed independent 

inquiry that was to be conducted on such machines before the stay was entered and 

to enjoin future inspection of voting machine systems that were to be used in future 

elections.   

A. The County Voted to Use Another Service Provider and File a Breach of 
Contract Action Against Dominion – It Had a Right to Conduct Due 
Diligence In So Deciding 

 
As early as May 2021, Fulton County voted to extend the hardware rental and 

software services agreement with Dominion for “a one-time use” between Dominion 

and Fulton County.  (EXHIBIT A, May 11, 2021, Public Meeting Minutes).  Fulton 
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County also unanimously voted to publicly release the February 2021 assessment 

conducted by Wake TSI concerning the integrity of the Dominion voting machines.  

Id.  In August of 2021, Fulton County met with representatives of Dominion 

regarding the election machines.  (EXHIBIT B, August 31, 2021, Public Meeting 

Minutes). 

Afterwards, Fulton County conducted another public meeting in which they 

discussed recent election machine demonstrations with the Director of Elections and 

the IT Director. (EXHIBIT C, September 7, 2021, Public Meeting Minutes).  At that 

public meeting, Fulton County unanimously voted to lease Hart Voting Equipment 

(Hart) for the 2021 general election with the option to purchase in January 2022 for 

“approximately $169,032,” pending approval of the contract by the county’s 

solicitor.  Id.  At a follow-up public meeting on September 14, 2021, Fulton County 

voted to endorse a Machine Lease Agreement with Hart for voting equipment for 

the 2021 general election.  (EXHIBIT D, September 14, 2021, Public Meeting 

Minutes).  This was after the lease contract provisions had been reviewed and 

approved by the county solicitor.  Id.  Fulton County also approved a quotation from 

Hart for general ballot creation for the upcoming election.  Id.  A vote also approved 

a “lease to own” agreement with Hart.  Id.  At this public meeting, Fulton County 

and its then legal counsel met with representatives of the Secretary of the 

Commonwealth (Appellant herein) (Sindu Ramachandran, a Voting Systems 
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Analyst for the Secretary, Tim Gates, the Secretary’s Chief Counsel, Kory Pile, the 

Assistant Deputy Secretary, Michele Hanpley, outside counsel for the Secretary, 

Robert Wiygul, outside counsel for the Secretary, and Kathleen Kotula, also from 

the Secretary’s office) to discuss the use of Hart voting machines in preparation for 

the upcoming general elections in November.  Id.  The discussion focused on the 

Hart equipment to be used, the ballots, and the timeline for ballot production.  Id.  

Fulton County provided the Secretary with Hart’s information.  Id.  The parties 

agreed that ballots would be sent to the Secretary for approval.  Id.  No objections 

or issues were raised with the use of Hart machines and the decision not to use 

Dominion.  Id.  All of these resolutions passed by unanimous vote.  Id. 

At a November 2021 public meeting, questions were posed about the 

Intergovernmental Senate Committee’s request to examine Dominion voting 

machines.  (EXHIBIT E, November 30, 2021, Meeting Minutes).  There Fulton 

County made clear that the machines that had been examined could no longer be 

utilized.  Id. 

A subsequent public meeting was held in which Fulton County discussed the 

independent Intergovernmental Senate Committee examination of the Dominion 

voting machines, which was set to occur on December 22, 2021.  (EXHIBIT F, 

December 14, 2021 Meeting Minutes).   Fulton County voted to hold a special 

meeting to discuss the Senate Committee’s examination.  Id.   
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Additional discussions were held regarding the transition to use of Hart for the 

provision of Fulton County’s election and voting machine services. (EXHIBIT G, 

January 18, 2022, Meeting Minutes).  Ultimately, Fulton County voted unanimously 

to approve execution of the contract to purchase its election equipment from Hart 

for all future elections.  (EXHIBIT H, January 14, 2022, Meeting Minutes). 

After determining that Dominion had not provided a product or a system as 

guaranteed and as warranted, and which fulfilled the requirements of a voting system 

for Fulton County that ensured integrity, safety, security, and accuracy in the 

conducting of elections and the tabulation of votes thereafter, Fulton County 

undertook public actions to determine what remedy or remedies it might have to 

protect its own contractual rights and to ensure the integrity of all future elections so 

that the rights of Pennsylvania’s citizens residing in Fulton County would not be 

infringed upon or otherwise compromised.  Moreover, Fulton County took this 

action to ensure that it was fulfilling its fiscal responsibilities to its taxpaying 

constituency.  As noted, Fulton County conducted extensive and official public 

meetings and voted to take all of these actions. 

Preceding this decision, Wake TSI had conducted a report (EXHIBIT I) on 

February 19, 2021, which found, inter alia, the following:   

a. There were errors in the ballot scanning; 
 
b. There was a failure of Dominion Voting to meet Commonwealth 

Certification requirements; 
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c. There were non-certified database tools installed on the Dominion 

Voting System; 
 
d. There were changes made to EMS three weeks before the 2020 

election; and 
 
e. There was a lack of commonwealth L&A inspections of the Dominion 

Voting Systems.  Id., p. 5. 
 

As the Wake TSI Report pointed out, the Commonwealth had required the 

Pennsylvania Department of State (DOS) to perform and collect the logic and 

accuracy (L&A) testing results.  Id. 

As of May 3, 2021, the then Secretary of the Commonwealth “decertified” the 

Dominion Voting System machines in Fulton County, purportedly because Fulton 

County had used an outside auditor, the aforementioned Wake TSI, to inspect, 

analyze and examine its electronic voting devices as part of Fulton County’s inquiry 

into the integrity of the system’s performance during the 2020 election.  (EXHIBIT 

J, Appellant’s May 3, 2021, Letter to Fulton County).  The Secretary ultimately 

wrote Fulton County on July 20, 2021, and “decertified” the Dominion machines 

that had been subjected to independent and lawful testing.  See Fulton County’s 

Petition for Review, ¶ 38, and attached exhibits.  The Secretary’s decision was 

ultimately reversed by the lower court. 

As noted, because these machines had been decertified, defunct, and served no 

purpose whatsoever, and because Fulton County had lost all confidence in the 
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performance of Dominion, it subsequently stopped using Dominion Voting Systems 

and contracted with another provider.  After it stopped using Dominion, and after 

the machines in question were defunct and out-of-service based on the Secretary’s 

decision to “decertify” them (although they were never properly certified) and 

further to its due diligence in protecting its contractual and legal rights and that of 

its citizens, on September 15, 2022, a commissioned report (the inspection under 

consideration as being contemptuous of this Court’s order) revealed several 

deficiencies and the absence of information and data that directly implicated and 

contradicted the contractual terms, conditions, promises, and warranties provided to 

Fulton County by Dominion in its prior agreement and the conditions required for 

certification in the Dominion Certification Report. (Exhibit K, Speckin Forensics, 

LLC, September 15, 2022, Report). 

Contrary to the Secretary’s application, the new inspection did not 

“manipulate” voting machines that were in use or even those that were the subject 

of this Court’s order.  Moreover, the inspection and examination of the defunct and 

unreliable Dominion machines is allowed by law, and certainly, as the County was 

allowed to vote on its current and future contracts and fiscal obligations and duties, 

it had a right to perform this due diligence in determining its status vis-à-vis 

Dominion. 

The September Report revealed results of analysis performed on the six hard 
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drives of the defunct machines in Fulton County, which images were created in July 

2022. (Id., p. 1).  The September Report revealed that contrary to the terms of Fulton 

County and Dominion’s Agreement, “security measures necessary to harden and 

secure” the Dominion machines had never been completed; showing the last update 

or security patch to have been performed in April 2019.  Id., p. 1.  The September 

Report further showed that external USB hard drives had been inserted in the 

machines on several occasions (there is no known list of approved external drives 

that could have been or were used or inserted into the machines).  Id., p. 2, ¶ 2.  In 

this latter regard, the report concluded that there was no way to determine whether 

and to what extent these unauthorized drives compromised the data or the system 

during past elections.  Id.  The September Report further concluded that there had 

been “substantial changes” to the drives as seen with the inclusion of over 900 .dll 

files and links created since the date of installation of the Dominion software and 

these pathways constituted a security breach due to the introduction of an 

unauthorized “script” into the Dominion voting systems used in Fulton County.  Id., 

¶ 3.  The September Report found that a “python script” had been installed after the 

certification date of the system” and not only should such a script not have been 

added to the system, but “[t]his python script can exploit and create any number of 

vulnerabilities including, external access to the system, data export of the 

tabulations, or introduction of other metrics not part of or allowed by the certification 
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process.”  Id., ¶ 5.   Among other findings, this constituted a direct violation of and 

failure of the conditions required for certification in the Dominion Certification 

Report, see Exhibit L, pp. 40-50.  Indeed, the Secretary’s “certification” of 

Dominion was performed, in part, by an “unlisted” and therefore unapproved entity.  

See Fulton County’s Petition for Review, ¶ 17 through ¶ 18, and attached exhibits. 

Shockingly, each of the drives are “interconnected in a system to one another” 

and, while this would be required to share data and counts between devices, 

“[b]ecause of this networking, unauthorized access [to] any one device, allowed 

unauthorized access to any device connected to the network of devices.”  Id., ¶ 6.  

Among other findings, this constituted a direct violation of and failure of the 

conditions required for certification in the Dominion Certification Report, see 

Exhibit L, pp. 40-50, ¶ C.  More shockingly, the September Report further 

determined that “[a]n external IP address that is associated with Canada [was] found 

on the Adjudication01 [workstation]” and “[t]his show[ed] that at least one of the 

network devices ha[d] connected to an external device on an external network” and 

that this was the same device that the post-certification python script was found on.  

Id., ¶ 7.  The log files for the Adjudication device showed an IP address of 

172.102.16.22, which derives from a location in Quebec, Canada and that this 

revealed a serious issue to be connected remotely to a Canadian system.  Id.  at p. 4.  

Among other findings, this constituted a direct violation of and failure of the 



10 
 

conditions required for certification in the Dominion Certification Report, see 

Exhibit E, pp. 40-50, ¶ C. 

Moreover, the machines and devices in Fulton County only had Windows 

Defender dating to July 2016 and no other updates had been made.  Id., p. 3.  The 

report concluded that “viruses or malicious software” created after that date would 

not be combated by the systems without proper updates.  Id.   Among other findings, 

this constituted a direct violation of and failure of the conditions required for 

certification in the Dominion Certification Report, see Exhibit E, pp. 40-50. 

The September Report findings confirmed that many of the “conditions” in the 

Dominion Certification Report which were required to be met for certification were 

not met and were not present before, during and after the November 2020 election, 

and, apparently, up to the present moment, in Pennsylvania, and elsewhere.  Among 

other findings, this constituted a direct violation of and failure of the conditions 

required for certification in the Dominion Certification Report, see Exhibit E, pp. 

40-50. 

Ultimately, as it had a right to conduct due diligence into the failure of the 

Dominion Voting Systems and to conclude, based on the legitimate studies and 

inspections performed, that Dominion had breached its contract, Fulton County 

publicly voted to end its relationship with Dominion and to file suit for breach of 

contract against Dominion. 
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On this latter point, the independent inspection of voting machines is a legal 

requirement and an ongoing responsibility.  Further, it was a lawful act considered 

after public debate and performed in good faith in the interests of Fulton County’s 

citizenry.  See, generally, Commonwealth Dep't of Envtl. Res. v. Sabia, 99 Pa. 

Commw. 29, 34, 512 A.2d 1297, 1299 (1986). 

Criminal contempt would be inappropriate for many of the same reasons.  

Moreover, criminal contempt would not be able to be imposed on a public body 

proper.  Again, without conceding the point, because this Court’s order only applied 

to the Intergovernmental Senate Committee’s proposed inspection; did not apply to 

the inspection of defunct and no longer utilized voting machines; and would not 

apply to a public entity’s publicly debated and approved due diligence in performing 

its duties and responsibilities, governmental bodies cannot be held in criminal 

contempt. See, e.g., Bortz Coal Co. v. Commonwealth, 2 Pa. Commw. 441, 453, 279 

A.2d 388, 395 (1971) (to even attempt to hold some governmental body of this 

Commonwealth to a fine or imprisonment makes no sense and civil contempt, if it’s 

even available under the circumstances, see Sabia, supra, would be proper).  Indeed, 

here, as noted, there is no relief to be gained from holding Fulton County in 

contempt. 
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B. Fulton County Had a Legal Right to Conduct Inspections of Defunct Voting 
Equipment that It Rightly Suspected was Unreliable and Constituted a 
Breach of the Conditions of Warranty and Provision of Equipment and 
Services 

 
Aside from the fact that Fulton County was within its right to conduct due 

diligence and inspect the defunct and useless Dominion voting machines that had 

been decertified by the Secretary, and were no longer in service, Fulton County 

lawfully conducted these inspections.  Moreover, the now defunct Dominion 

machines are not considered voting equipment within the meaning of the Court’s 

Order after they were made useless by Appellant’s actions and mothballed.   

This Court’s order only applied to the then-scheduled Intergovernmental Senate 

Committee’s proposed inspection.  The Court’s order states:   

IT IS FURTHER ORDERED that the inspection of Fulton County's 
electronic voting equipment that is currently scheduled to begin at 
1:00 p.m. on January 14, 2022, is hereby STAYED and ENJOINED 
pending further Order of the Court.  (emphasis added). 
 

A party may not be held in contempt of court for failing to obey an order that is 

too vague or that cannot be enforced.  Marian Shop v. Baird, 448 Pa. Super. 52, 57, 

670 A.2d 671, 674 (1996).  Here, a plain reading of the Court’s order clearly 

demonstrates that it applied to the inspection that was proposed by the 

Intergovernmental Senate Committee – that is the only inspection of electronic 

voting equipment that was scheduled to begin at 1:00 p.m. on January 14, 2022.  

Moreover, that inspection was to be conducted for many different reasons that the 
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inspection that resulted in the September Report provided by Speckin Forensics, 

LLC.  Finally, the latter inspection occurred after additional public debate and Fulton 

County’s decision to, in good faith, perform due diligence to uphold its fiscal duties 

and responsibilities (by deciding ultimately to bring a breach of contract action) and 

to protect its citizenry and the integrity of future elections.  Moreover, the Court’s 

order cannot be enforced because it prohibited only that inspection that was to occur 

– and that did not in fact occur – on January 14, 2022. 

An order forming the basis for civil contempt must be strictly construed, any 

ambiguities or omissions in the order must be construed in favor of the defendant. 

In such cases, a contradictory order, or “an order whose specific terms have not been 

violated will not serve as the basis for a finding of contempt.” Stahl v. Redcay, 2006 

PA Super 55, 897 A.2d 478, 489 (Pa. Super. 2006).  To sustain a finding of civil 

contempt, the complainant must prove certain distinct elements: (1) that the 

contemnor had notice of the specific order or decree which he is alleged to have 

disobeyed; (2) that the act constituting the contemnor's violation was volitional; and 

(3) that the contemnor acted with wrongful intent. A person may not be held in 

contempt of court for failing to obey an order that is too vague or that cannot be 

enforced.”  Id.   

Any doubt or ambiguity in language or application would be construed in 

Fulton County’s favor.  Id.  As noted, the order in the instant case applies to a very 
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narrow and specific event.  Moreover, the act of conducting inspections on defunct 

and no longer active voting machines was not with wrongful intent, but rather, was 

with the sanctioning and approval of Fulton County, a public body, acting in good 

faith and performing due diligence.  Id. 

The inspection of election machines is a continuing duty on the part of 

governmental entities charged with the duty and responsibilities of protecting its 

citizenry.  Moreover, as Fulton County’s decisions were taken after public debate 

and voting, and were lawful, Fulton County cannot be held in contempt for its good 

faith efforts to protect the rights of its citizens and to ensure that the elections it 

carries out as required by law are safe and secure, so that citizens can have faith in 

the reliability and outcome of future elections.  No state should discourage due 

diligence and searching examination of the methods and procedures used to comply 

with the election laws and to provide all citizens their constitutionally guaranteed 

rights to free and fair elections. 

CONCLUSION 

Fulton County’s decision to move on from its contractual relationship with 

Dominion occurred after careful debate, consideration, good faith, and due diligence, 

as described above.  In the process of doing that, it performed an inspection on the 

Dominion machines that were no longer in service and could not be “manipulated” 

or otherwise used to subvert lawful and legitimate elections conducted with assured, 
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certified, and reliable methods.  Fulton County’s decision had nothing to do with 

political partisanship, or even an effort to prove that any past elections had been 

compromised or unreliable.  Rather, the decision was based on the reality that the 

elections must be conducted in accordance with law and in the manner most 

convenient for and most protective of the fundamental constitutional rights of Fulton 

County citizens and legally registered voters. 

     Respectfully submitted by: 

/s/ Thomas J Carroll 
Attorney ID: 53296 
Attorney for Petitioners 
LAW OFFICE OF THOMAS J CARROLL 
224 King Street 
Pottstown, PA, 19464 
(610)419-6981 
tom@thomasjcarrolllaw.com 

 
  Date: October 26, 2022 
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the language of this Court’s order.  See Schnabel Assocs. v. Bldg. & Constr. Trades 

Council, 338 Pa. Super. 376, 388, 487 A.2d 1327, 1333 (1985).  The civil contempt 

power is used to compel performance, not inflict punishment.  “[A] court may not 

convert a coercive sentence into a punitive one by imposing conditions that the 

contemnor cannot perform and thereby purge himself of the contempt.”  Id.  

In the instant case, aside from the fact that the specific inspection that was 

conducted was not prohibited by this Court’s stay order (as explained in greater 

detail in Fulton County’s Answer to Appellant’s Application); was conducted on the 

basis of a good faith vote and decision by a political body (Fulton County) to engage 

in due diligence after public meetings in which Appellant and Dominion were 

involved and participated; was conducted on defunct machines and had no bearing 

on or threat to elections; was a lawful exercise of Fulton County’s public duty and 

responsibility to ensure fiscal responsibility and protection of the voting rights of its 

citizenry; and which occurred after public debate, voting, and in good faith and in 

the pursuance of due diligence on behalf of the Fulton County citizenry and voting 

public to bring a breach of contract and breach of warranty claim (see Fulton 

County’s Answer to Appellant’s Application for Contempt), contempt or sanctions 

would not be able to compel performance as against a public body and would in 

effect be moot.  In other words, to the extent that “contempt” and/or “sanctions” 

could be entered by this Court as against Fulton County (which Fulton County does 
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not concede), there would be no way for Fulton County to comply – the “inspection” 

that was stayed by this Court’s order related to the proposed Intergovernmental 

Senate Committee’s inspection of Dominion’s voting machines that was to take 

place in January of 2022.  That stay was respected.  By law and regulation, Fulton 

County had and has a continuing obligation and a legal right to conduct inspection 

and perform due diligence with respect to all contracts, equipment, goods, and 

services that it acquires and/or procures for its citizenry in the performance of its 

constitutional duties to protect the public fisc and ensure and guarantee that the 

constitutional rights of its citizens will be preserved.   

Moreover, a contempt action is usually said to be civil, but must fulfill certain 

elements.  It can be imposed for, among other reasons, (1) where the complainant is 

a private person as opposed to the government or a governmental agency (that is not 

the case in this instance as the complainant is the Secretary of the Commonwealth); 

(2) where holding the defendant in contempt affords relief to a private party (that is 

not the case here as neither the Appellant Secretary nor Dominion (a presumptively 

private party, although probably a state actor in circumstances concerning civil rights 

and constitutional violations of members of the public that are dependent upon the 

inexorably intertwined governmental services that Dominion performs) has any 

relief that could be afforded.  In any event, it is Appellant (the Secretary) that seeks 

to have this Court imposed contempt sanctions on Appellee, and because these 
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voting machines were decertified by the Secretary herself, and are of no use to 

anyone, and are not being used in any future elections, there is no relief to be 

received.  In other words, the Secretary’s only interest would be in ensuring that 

voting machines are not compromised and unreliable, and then used in the conductin 

of an election, something that is impossible in this case; (4) where the relief 

requested is primarily for the benefit of the complainant (again, there is no benefit 

for the Appellant, and in fact any relief sought or that could be sought is moot 

because the machines that were inspected are no longer in use and would never be 

used again in any election in Fulton County); (5) where the acts of contempt 

complained of are primarily civil in character and do not of themselves constitute 

crimes or conduct by the defendant so contumelious that the court is impelled to act 

on its own motion (to the extent that Fulton County, acting as a governmental entity, 

could even be held in contempt for executing a publicly debated and voted upon 

action in good faith performance and due diligence to uphold its fiscal 

responsibilities and protect the rights of its citizens, the contempt would be civil in 

nature only).   

On this latter point, as discussed in Fulton County’s Answer to the Appellant’s 

Application for Contempt, the independent inspection of voting machines is a legal 

requirement and an ongoing responsibility.  Further, it was a lawful act considered 

after public debate and performed in good faith in the interests of Fulton County’s 
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citizenry.  See, generally, Commonwealth Dep't of Envtl. Res. v. Sabia, 99 Pa. 

Commw. 29, 34, 512 A.2d 1297, 1299 (1986). 

Criminal contempt would be inappropriate for many of the same reasons.  

Moreover, criminal contempt would not be able to be imposed on a public body 

proper.  Again, without conceding the point, because this Court’s order only applied 

to the Intergovernmental Senate Committee’s proposed inspection; did not apply to 

the inspection of defunct and no longer utilized voting machines; and would not 

apply to a public entity’s publicly debated and approved due diligence in performing 

its duties and responsibilities, governmental bodies cannot be held in criminal 

contempt. See, e.g., Bortz Coal Co. v. Commonwealth, 2 Pa. Commw. 441, 453, 279 

A.2d 388, 395 (1971) (to even attempt to hold some governmental body of this 

Commonwealth to a fine or imprisonment makes no sense and civil contempt, if it’s 

even available under the circumstances, see Sabia, supra, would be proper).  Indeed, 

here, as noted, there is no relief to be gained from holding Fulton County in 

contempt. 

Finally, while courts are empowered to hold parties in contempt for clear 

violation of the language of an order, which did not occur in this instance given the 

narrow scope of the Court’s order enjoining conduct of the single inspection that 

was to take place in January of 2022, a decision to hold a public body and/or its 

members in contempt would have far-reaching consequences on the conducting of 
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necessary governmental operations by local governmental bodies across the state.  

Such a decision would be tantamount to a preemptive strike against free and political 

speech and debate.  A county government has a right to debate its fiscal and 

constitutional responsibilities and duties to its constituency.  

In fact, Fulton County kept the public and the parties abreast of the 

progression of its decision to move away from Dominion machines and go with Hart 

for the conducting of future elections.  All parties were aware of this and participated 

in public meetings regarding these issues. 

Moreover, even more significant would be the chilling effect that an 

enforcement of contempt, civil, or especially criminal, upon the individual members 

of Fulton County’s board, and upon anyone who might wish to be a public servant 

in the future.  Imagine the disincentives one would have knowing that contempt 

sanctions could be imposed where one has performed all the lawful and procedural 

steps to faithfully and in good faith perform his or her public duties to the citizenry 

and with the full participation of and in the presence of the very parties that seek to 

hold him or her in contempt.  Hardly an act would pass or a dollar would be spent if 

public servants knew that after all due diligence and good faith in performing their 

elective duties, they could be held in contempt and punished. 
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In conclusion, because the narrow language and application of this Court’s 

stay order would not apply to Fulton County’s subsequent inspection of the defunct 

and no longer active voting machines, and the fact that Fulton County was 

conducting a lawful act that was discussed and voted upon in good faith and in the 

performance of its public duties, neither civil or criminal contempt would be 

appropriate. 

  

     Respectfully submitted by: 

/s/ Thomas J Carroll 
Attorney ID: 53296 
Attorney for Petitioners 
LAW OFFICE OF THOMAS J CARROLL 
224 King Street 
Pottstown, PA, 19464 
(610)419-6981 
tom@thomasjcarrolllaw.com 

 
  Date: October 26, 2022 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
County of Fulton, Fulton County Board : 
of Elections, Stuart L. Ulsh, in his : 
official capacity as County : 
Commissioner of Fulton County and :  No. 277 M.D. 2021 
in his capacity as a resident, taxpayer :  No. 3 MAP 2022 
and elector in Fulton County, and Randy :   
H. Bunch, in his official capacity as : 
County Commissioner of Fulton County  : 
and in his capacity as a resident,  : 
taxpayer and elector of Fulton County, : 

Petitioners/Appellees  : 
         : 

v.          :   
          : 

Secretary of the Commonwealth, : 
Respondent/Appellant :    

 
O R D E R 

 
  NOW, October 28, 2022, upon consideration of 

Respondent/Appellant’s (Secretary) Scheduling Proposal in Response to the Order 

Dated October 27, 2022,1 and Petitioners/Appellees’ (collectively, Fulton County) 

Separate Discovery Proposal and Request for Briefing on Motions Requesting 

Certain Rulings from the Court, and the Court having considered the existing time 

constraints in this matter, while also endeavoring to give the parties as much time as 

possible to prepare their respective cases, the Court hereby ORDERS as follows:  
 

1. A rule is issued upon the County of Fulton, Fulton 
County Board of Elections, Stuart L. Ulsh, in his official 
capacity as County Commissioner of Fulton County and 
in his capacity as a resident, taxpayer and elector in Fulton 
County (Commissioner Ulsh), and Randy H. Bunch, in his 

 
1 Intervenor Dominion Voting Systems, Inc. joins the Secretary’s proposal.  



official capacity as County Commissioner of Fulton 
County and in his capacity as a resident, taxpayer and 
elector of Fulton County (Commissioner Bunch) to show 
cause why the Secretary is not entitled to the relief 
requested in her Application for an Order Holding [Fulton 
County] in Contempt and Imposing Sanctions 
(Application for Contempt).  
 
2. The Secretary’s Application for Contempt shall be 
decided under Pa.R.Civ.P. 206.7.  
 
3. Hearing on the rule to show cause in connection 
with the Application for Contempt shall be held on 
Wednesday, November 9, 2022, at 9:00 a.m., in 
Courtroom 3001, Third Floor, Pennsylvania Judicial 
Center, 601 Commonwealth Avenue, Harrisburg, 
Pennsylvania.2  In the event the hearing continues into 
Thursday, November 10, 2022, the hearing will reconvene 
at 9:00 a.m. in the same location.  
 
4. The Secretary shall secure the services of a court 
reporter for the duration of the hearing.  The court reporter 
shall be prepared for Court to be in session outside of 
normal Court hours.  The court reporter shall provide a 
rough transcript to the Court and counsel at the conclusion 
of each day of the hearing and expedite preparation of a 
transcript following the conclusion of the hearing.   
 
5. Discovery in advance of the hearing shall proceed 
strictly as follows:   
 
 (a)  The Secretary shall serve any requests for 
production of documents on Fulton County, via email, no 
later than October 28, 2022, at 8:00 p.m.  
 
 (b) Fulton County and Dominion shall serve any 
requests for production of documents, via email, on the 
opposing party no later than October 31, 2022, at 12:00 
noon. 
 

 
2 The hearing will be available to watch via a public livestream weblink posted on the Court’s 
website.  



 (c) The parties shall serve written 
interrogatories, requests for admissions, and proposed 
deposition questions (excluding follow-up questions), if 
any, via email, on the opposing party, no later than 
October 31, 2022, at 12:00 noon.   
  
 (d) Responses, productions, and objections, if 
any, to the discovery requests served pursuant to 
Paragraph 5(a)-(c) shall be completed and returned to the 
requesting party no later than November 2, 2022, at 12:00 
noon.  Objections filed after November 2, 2022, at 12:00 
noon will be considered waived and will not be entertained 
by the Court.   
 

(i) To the extent objections are raised on 
privilege grounds, the party asserting privilege shall 
simultaneously serve a privilege log identifying the 
following information with respect to each withheld 
document or communication: (1) the date of the 
document or communication; (2) its author or 
sender; (3) all persons receiving the document or 
communication and any copies; (4) the nature and 
form of the document or communication (e.g., 
letter, memorandum, phone call, etc.); (5) the 
subject matter identified in the document or 
communication; and (6) the specific privilege 
claimed and the basis for such claim or other reason 
the document or communication is asserted to be 
non-discoverable. 

 
 (e) Counsel are reminded of their obligation to 
act in good faith to resolve all discovery disputes.  To the 
extent objections to any discovery requests served remain, 
the parties shall file an appropriate motion, including but 
not limited to a motion in limine, with this Court no later 
than November 3, 2022, at 12:00 noon, and shall attach a 
supporting memorandum of law.   
  
   
 (f) Joint stipulations of fact and the authenticity 
or admissibility of exhibits may be filed at any time in 
advance of the start of the hearing.  
 



 (g) Counsel shall make every effort to resolve 
any discovery disputes that arise without Court 
involvement. 
 
6. The parties shall file and serve a witness and exhibit 
list that includes a brief statement estimating the length of 
time for presentation of their respective evidence during 
the hearing no later than November 8, 2022, at 9:00 a.m.  
 
7. No later than November 14, 2022, at 12:00 noon, 
each party shall file a post-hearing brief, which shall 
include proposed findings of fact (with citations to the 
record) and proposed recommendations for each specific 
request for relief sought by the Secretary in the 
Application for Contempt (with citations to authority).  
 
8. The Secretary shall promptly serve this Order on the 
County of Fulton, Fulton County Board of Elections, 
Commissioner Ulsh, and Commissioner Bunch in 
accordance with Pa.R.Civ.P. 440, and shall promptly file 
in this Court proof of service of same. 
 
9. Given the existing time constraints in this matter, no 
extensions or continuances shall be granted and no late 
submissions will be considered by the Court.  In the event 
counsel for any party cannot meet the deadlines set forth 
above, the Court expects the party to retain other counsel. 
 
10. In addition to electronic filing with the Court, all 
further filings shall also be immediately emailed to 
Bridget.Holbein@pacourts.us and 
Paul.Ritchey@pacourts.us.   

 

 
     __________________________________ 
     RENÉE COHN JUBELIRER, President Judge of the  
     Commonwealth Court of Pennsylvania Appointed as  
     Special Master 
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FINAL DETERMINATION  
 

IN THE MATTER OF  : 
 : 
FLORENCE CHEN & : 
DOMINION VOTING SYSTEMS, INC., : 
Requester : 
 :  
v.  : Docket No.: AP 2022-1542 
 :   
FULTON COUNTY, : 
Respondent : 
 

INTRODUCTION 

Florence Chen, Esq., on behalf of Dominion Voting Systems, Inc. (collectively 

“Requester”), sent a request (“Request”) to Fulton County (“County”) pursuant to the Right-to-

Know Law (“RTKL”), 65 P.S. §§ 67.101 et seq., seeking documents and communications related 

to several addresses and organizations.  The County denied the Request as seeking personal 

information, records related to investigations, privileged records, and otherwise exempt materials, 

and the Requester appealed to the Office of Open Records (“OOR”).  For the reasons set forth in 

this Final Determination, the appeal is granted, and the County is required to take further action 

as directed. 

FACTUAL BACKGROUND 

On April 25, 2022, the Request was filed, seeking: 

[F]or the time period September 1, 2020 through the present: 
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All communications (including letters, emails, email attachments, complete email 
chains, calendar invitations, calendar invitation attachments, text messages, instant 
messages, and social media communications) involving Fulton County 
Commissioners including Randy Bunch, Stuart Ulsh, and Paula Shives, Fulton 
County Elections Director Patti Hess, Fulton County Technology Director Eldon 
Martin, Senator Doug Mastriano, Senator Judy Ward, Senator Cris Dush, and 
Representative Jesse Topper, concerning the topics listed below. 
 
1. All communications with anyone communicating from an email address ending 
in @eac.gov. 
 
2. All communications with Rudy Giuliani, Sidney Powell, Mike Lindell, 
MyPillow, Patrick Byrne, Fox News, Newsmax, One America News Network 
(OAN), Defending the Republic, Powell P.C., or any of their officers, employees, 
agents, trust, attorneys, accountant, representatives, or other person/s purporting to 
work on their behalf. 
 
3. All communications with anyone from an email address ending in 
@waketsi.com, @alliedspecialops.us, @cyberninjas.com, @federalappeals.com, 
@giulianisecurity.com, @giulianipartners.com, @gdcillc.com, @foxnews.com, 
@newsmax.com, and @oann.com. 
 
4. All documents and communications relating to audits, reports, or investigations 
of the 2020 election, including by Wake TSI, Pro V&V, SLI Compliance, Allied 
Security Operations Group, Alex Halderman, or any state or local agencies. 
 
5. All documents and communications concerning policies and procedures for 
ensuring the accuracy of voting technology and machines for the 2020 election. 
 
6. All documents and communications, including but not limited to voicemail 
messages, concerning threats or harassment of local election officials. 
 
7. All documents and communications with or relating to Cyber Ninjas, Doug 
Logan, Wake Technology Services, Inc, Allied Security Operations Group 
(ASOG), Conan Hayes, Russell Ramsland, Todd Sanders, and Joshua Merritt. 
 
8. All documents and communications from November 3, 2020 to the present with 
constituents that concern or reference Dominion and/or the 2020 election, and any 
internal correspondence about or relating to these constituent communications. 
 
9. All documents and communications with anyone who works for Election 
Systems & Software (ES&S), Hart InterCivic, or Clear Ballot. 

 
On June 3, 2022, following a 30-day extension, 65 P.S. § 67.902(b), the County denied the 

Request on seven grounds, stating that it “contains a demand for communications and/or 
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documentation and/or information” that (1) is not included within the meaning of public records; 

(2) is exempt because of an ongoing investigation, 65 P.S. §§ 67.708(b)(16); (17)1; (3) is protected 

by an unidentified privilege; (4) would jeopardize the individual rights of one or more of the parties 

subject to the Request; (5) relates to the performance of the public duties of a public officer; (6) 

addresses matters of an advisory nature preliminary to a final executive agency determination of 

policy or action, 65 P.S. § 67.708(b)(10); and (7) touches upon ongoing security measures, 

including security related to a computer system.  65 P.S. § 67.708(b)(3). 

On June 10, 2022, the Requester sent the County an email asking the County to clarify 

which parts of its denial related to which parts of the Request, and what the legal basis for the 

denial rationale was. 

On June 27, 2022, the Requester appealed to the OOR, arguing that the County had 

improperly issued a conclusory denial and that the County needed to provide specific evidence of 

its claims.2  The OOR invited the parties to supplement the record and directed the County to notify 

third parties of their ability to participate in the appeal.  See 65 P.S. § 67.1101(c). 

On July 11, 2022, the County submitted a position statement arguing that the Requester’s 

appeal had narrowed the issues to only “[r]ecords regarding reviews and audits of the County’s 

voting machines and election procedures conducted by Wake Technology Services[] following the 

November 2020 elections, including agency communications with external individuals and 

entities[,]” and “[p]olicies and procedures for ensuring the accuracy of voting systems in the 2020 

election, including machine certifications and post-election reviews” and that this represented a 

significant narrowing of the issues from the Request to the appeal under Section 1101(a) of the 

 
1 The denial did not cite to any of the exemptions in the RTKL as required by law; however, where appropriate, the 
OOR references sections of the RTKL which might be relevant to the stated grounds for denial. 
2 Because the OOR was closed on June 20, 2022 in observance of Juneteenth, this was the fifteenth business day since 
the County’s denial.  65 P.S. § 67.1101(a). 
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RTKL.  65 P.S. § 67.1101(a).  The County further argued that such communications are exempt 

under 65 P.S. § 67.708(b)(6)(i)(A), the attorney-client and attorney-work product privileges, as 

internal, predecisional, deliberative communications pursuant to 65 P.S. § 67.708(b)(10), and as 

relating to a noncriminal investigation under 65 P.S. § 67.708(b)(17), although the County argued 

that it could not submit evidence of the existence of such an investigation, because that would 

disclose protected information.  Finally, the County argued that records relating to the processes 

by which its voting machines functioned are exempt under the RTKL’s security and computer 

exemptions, 65 P.S. §§ 67.708(b)(3)-(4), as well as the Constitution of the United States.   

On July 13, 2022, the OOR asked the County to provide it with an estimate for the total 

number of records which it deemed privileged, as well as an estimate of the time it would require 

to produce a privilege log. 

On July 19, 2022, the County submitted a response stating that it believed only a limited 

number of documents were responsive following the Requester’s alleged failure to preserve issues 

on appeal but did not provide the requested estimates. 

LEGAL ANALYSIS 

“The objective of the Right to Know Law ... is to empower citizens by affording them 

access to information concerning the activities of their government.”  SWB Yankees L.L.C. v. 

Wintermantel, 45 A.3d 1029, 1041 (Pa. 2012).  Further, this important open-government law is 

“designed to promote access to official government information in order to prohibit secrets, 

scrutinize the actions of public officials and make public officials accountable for their 

actions.”  Bowling v. Office of Open Records, 990 A.2d 813, 824 (Pa. Commw. Ct. 2010), aff’d 75 

A.3d 453 (Pa. 2013). 
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The OOR is authorized to hear appeals for all Commonwealth and local agencies.  See 65 

P.S. § 67.503(a).  An appeals officer is required “to review all information filed relating to the 

request” and may consider testimony, evidence and documents that are reasonably probative and 

relevant to the matter at issue.  65 P.S. § 67.1102(a)(2).  An appeals officer may conduct a hearing 

to resolve an appeal.  The decision to hold a hearing is discretionary and non-appealable.  Id.  Here, 

both parties suggested in camera review, but the OOR did not conduct such a review because the 

County did not identify any of the records which would be subject to such a review or provide the 

OOR with any estimate for how long such a process would require.   

The County is a local agency subject to the RTKL that is required to disclose public 

records.  65 P.S. § 67.302.  Records in the possession of a local agency are presumed to be public, 

unless exempt under the RTKL or other law or protected by a privilege, judicial order or 

decree.  See 65 P.S. § 67.305.  Upon receipt of a request, an agency is required to assess whether 

a record requested is within its possession, custody or control and to respond within five business 

days.  65 P.S. § 67.901.  An agency bears the burden of proving the applicability of any cited 

exemption(s).  See 65 P.S. § 67.708(b). 

Section 708 of the RTKL places the burden of proof on the public body to demonstrate that 

a record is exempt.  In pertinent part, Section 708(a) states: “(1) The burden of proving that a 

record of a Commonwealth agency or local agency is exempt from public access shall be on the 

Commonwealth agency or local agency receiving a request by a preponderance of the 

evidence.”  65 P.S. § 67.708(a).  Preponderance of the evidence has been defined as “such proof 

as leads the fact-finder … to find that the existence of a contested fact is more probable than its 

nonexistence.”  Pa. State Troopers Ass’n v. Scolforo, 18 A.3d 435, 439 (Pa. Commw. Ct. 2011) 

(quoting Pa. Dep’t of Transp. v. Agric. Lands Condemnation Approval Bd., 5 A.3d 821, 827 (Pa. 
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Commw. Ct. 2010)).  The burden of proof in claiming a privilege is on the party asserting that 

privilege.  Levy v. Senate of Pa., 34 A.3d 243, 249 (Pa. Commw. Ct. 2011).      

1. Scope of the appeal 

The Request seeks all communications involving the Fulton County Commissioners and 

nine named individuals that concern any of nine topics, ranging from communications with 

specific individuals to communications regarding threats connected to the 2020 general election.  

The County argues that, on appeal, the Requester significantly narrowed the scope of the Request: 

“In the instant case, Requester’s only ‘questions presented’ section to the Appeals 
Officer appears on page 1 of its appeal letter dated June 27, 2022.  The Requester’s 
‘appeal’ only takes issue with its prior request ‘regarding reviews and audits of the 
County’s voting machines and election procedures conducted by ‘Wake 
Technology Services (Wake TSI)’ following the November 2020 election, 
including agency communications with external individuals and entities’; and 
‘[p]olicies and procedures for ensuring the accuracy of voting systems in the 2020 
election, including machine certifications and post-election reviews.’” 
 
[…] 
 
“It is the County’s position preliminarily that the Requester has accepted the 
balance of the County’s objections and/or has waived its right to appeal those 
objections.” 
 
Section 1101(a)(1) of the RTKL states that an “appeal shall state the grounds upon which 

the requester asserts that the record is a public record, legislative record or financial record and 

shall address any grounds stated by the agency for … denying the request.” 65 P.S. § 

67.1101(a)(1); see also Pa. Dep’t of Corr. v. Office of Open Records, 18 A.3d 429, 434 (Pa. 

Commw. Ct. 2011). In Pa. Dep’t of Corr., the Commonwealth Court held: “it is appropriate and, 

indeed, statutorily required that a requester specify in its appeal to [the OOR] the particular defects 

in an agency’s stated reasons for denying a RTKL request...the provision merely places a burden 

on a requester to identify flaws in an agency’s decision denying a request.”  Id.  In the instant 

appeal, the Requester’s appeal correspondence addresses each of the County’s grounds for denial 
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in general terms - more specific issue identification is foreclosed by the fact that the County’s 

denial is, itself, vague and general, and the County does not appear to have responded to the 

Requester’s June 10, 2022 email seeking additional detail about the bases for denial.  Therefore, 

the appeal meets the statutory requirement of Section 1101(a). 

Separately from Section 1101(a), however, the scope of an appeal may be limited if a 

Requester either explicitly or implicitly waives their appeal rights to part of the response.  Id. 

(“[T]he effect of a failure to file timely exceptions will be deemed a waiver to objections to a 

proposed report of the hearing officer”) (citing Martella v. Dep’t of Transp., 841 A.2d 633 (Pa. 

Commw. Ct. 2004)).  Here, the County argues that the Requester has failed to file exceptions to 

any part of the County’s response save for records explicitly concerned with Wake TSI’s audits 

and policies and procedures for ensuring accuracy of voting machines, because those issues were 

specifically mentioned in the “Background” section of the appeal filing, while other subjects were 

not referred to explicitly. 

This is not a reasonable interpretation of the appeal filing.  The appeal correspondence 

states in the “Background” section that “the [R]equest sought, among other information, [County] 

Records regarding reviews and audits of the County’s voting machines and election procedures 

conducted by [Wake TSI] following the November 2020 elections, including agency 

communications with external individuals and entities.” (emphasis added).  This section is meant 

to summarize the Requester’s interest in the information; there is no indication that it was intended 

to narrow the scope of the Request, which was also submitted.3  Finally, as noted above, the 

Requester has explicitly argued that every ground raised by the County is either incorrectly raised 

 
3 Notably, the appeal also includes the sentence, “The records requested by [the Requester] seek communications 
between [C]ounty officials and a private company, Wake TSI, in addition to explicitly external communications with 
a range of other specifically identified private and governmental individuals and entities.” (emphasis added). 
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or insufficiently supported by evidence.  Therefore, the OOR is unable to adopt the County’s 

determination that the Requester has waived some unidentified majority portion of the Request, 

and the OOR will proceed under the assumption that the entire Request is at issue on appeal. 

2. The County has submitted no evidence that any records are exempt 

On appeal, the County argues that the responsive records are exempt because they contain 

personal information protected by Section 708(b)(6)(i)(A) of the RTKL, 65 P.S. § 

67.708(b)(6)(i)(A), because they contain information protected by the attorney-client and work-

product privileges, because they contain records which constitute internal, predecisional, and 

deliberative communications, 65 P.S. § 67.708(b)(10)(i)(A), because they relate to one or more 

noncriminal investigations, 65 P.S. § 67.708(b)(17), because the records would endanger the safety 

or security of the County’s electronic voting systems, 65 P.S. §§ 67.708(b)(3)-(4), because the 

records would reveal information protected by the state constitutional right to privacy, and because 

the Constitution of the United States of America requires that the County assure that such voting 

systems are secure. 

The County did not identify any of the responsive records which it alleges are exempt, nor 

did it choose to submit any evidence to support these exemptions.  By and large, the County does 

not explain the relevance of these exemptions to any part of the Request.  The agency bears the 

burden of proof in appeals under the RTKL. See 65 P.S. § 67.708(a)(1).  Unsworn statements or 

statements of counsel, such as the County’s submissions, that are not supported by affidavit 

testimony, have been held not to be competent evidence under the RTKL.  See Housing Auth. of 

the City of Pittsburgh v. Van Osdol, No. 795 C.D. 2011, 2012 Pa. Commw. LEXIS 87 (Pa. 

Commw. Ct. 2012); Office of the Governor v. Davis, 122 A.3d 1185, 1193 (Pa. Commw. Ct. 2015) 
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(“Position statements are akin to briefs or proposed findings of fact, which, while part of the record, 

are distinguishable from the evidentiary record”) (citations omitted). 

Failure to submit evidence in response to an RTKL appeal is not necessarily a cause for 

default judgment, as the OOR must also consider the context and contents of the appeal filing 

itself.  Pa. Game Comm’n v. Fennell, 149 A.3d 101 (Pa. Commw. Ct. 2016) (holding that the OOR 

must consider uncontradicted statements in the appeal filing when construing exemptions); see 

also Office of the Governor v. Davis, 122 A.3d 1185, 1192 (Pa. Commw. Ct. 2015) (en banc) 

(holding that an affidavit may be unnecessary when an exemption is clear from the face of the 

record).  Therefore, the OOR will consider each of the County’s proposed exemptions to determine 

if they may be applied without any evidentiary submission. 

a. Personal information under Section 708(b)(6)(i)(A) 

The County withheld an unknown number of unknown records as exempt under Section 

708(b)(6)(i)(A) of the RTKL.  Section 708(b)(6) of the RTKL exempts from disclosure certain 

personal identification information, including “a record containing all or part of a person’s Social 

Security number; driver’s license number; personal financial information; home, cellular or 

personal telephone numbers; personal e-mail addresses; employee number or other confidential 

personal identification number.”  65 P.S. § 67.708(b)(6)(i)(A). 

Because Section 708(b)(6)(i)(A) of the RTKL exempts specific information rather than 

subjective categories of information, establishing that a record contains information exempt under 

this section only requires evidence that any exempt information is included in a responsive record.  

Given the nature of the Request, it is reasonable to expect that some or all the information exempt 

under Section 708(b)(6)(i)(A) of the RTKL is included in responsive communications, especially 

home, cellular or personal telephone numbers and personal email addresses.   
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However, Section 708(b)(6)(i)(A) of the RTKL permits only the redaction of exempt 

information from responsive records; the County is not entitled to withhold responsive records 

without identifying them on the grounds that they contain exempt information.  65 P.S. § 67.706 

(“If an agency determines that a public record, legislative record or financial record contains 

information which is subject to access as well as information which is not subject to access, the 

agency’s response shall grant access to the information which is subject to access and deny access 

to the information which is not subject to access. …The agency may not deny access to the record 

if the information which is not subject to access is able to be redacted.”)  While the County may 

redact the specific information which is exempt under Section 708(b)(6)(i)(A), it has provided no 

rationale or evidence to show that it may withhold any records under this section. 

b. Attorney-client and Attorney-work product privilege 

The County argues that an unknown number of unknown records are exempt because they 

are subject to the attorney-client and attorney-work product privileges.  For the attorney-client 

privilege to apply, an agency must demonstrate that: 1) the asserted holder of the privilege is or 

sought to become a client; 2) the person to whom the communication was made is a member of 

the bar of a court, or his subordinate; 3) the communication relates to a fact of which the attorney 

was informed by his client, without the presence of strangers, for the purpose of securing either an 

opinion of law, legal services or assistance in a legal matter, and not for the purpose of committing 

a crime or tort; and 4) the privilege has been claimed and is not waived by the client.  See Bousamra 

v. Excela Health, 210 A.3d 967, 983 (Pa. 2019) (internal citations omitted).  An agency may not 

rely on a bald assertion that the attorney-client privilege applies.  See Clement v. Berks County, 

OOR Dkt. AP 2011-0110, 2011 PA O.O.R.D. LEXIS 139 (“Simply invoking the phrase ‘attorney-

client privilege’ or ‘legal advice’ does not excuse the agency from the burden it must meet to 
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withhold records”).  The attorney-client privilege protects only those disclosures necessary to 

obtain informed legal advice, where the disclosure might not have occurred absent the privilege, 

and where the client’s goal is to obtain legal advice.  Joe v. Prison Health Services, Inc., 782 A.2d 

24 (Pa. Commw. Ct. 2001).  The Commonwealth Court has confirmed that, after an agency 

establishes the privilege was properly invoked under the first three prongs outlined above, the party 

challenging invocation of the privilege must prove waiver under the fourth prong.  Bagwell v. Pa. 

Dep’t of Educ., 103 A.3d 409, 420 (Pa. Commw. Ct. 2014). 

The attorney work-product doctrine, on the other hand, prohibits disclosure “of the mental 

impressions of a party’s attorney or his or her conclusions, opinions, memoranda, notes or 

summaries, legal research or legal theories.”  Pa.R.C.P. 4003.3.  “The purpose of the work product 

doctrine is to protect the mental impressions and processes of an attorney acting on behalf of a 

client, regardless of whether the work product was prepared in anticipation of litigation.”  

Bousamra, 210 A.3d at 976 (internal citations omitted); see also Heavens v. Pa. Dep’t of Envtl. 

Prot., 65 A.3d 1069, 1077 (Pa. Commw. Ct. 2013) (“[U]nder the RTKL the work-product doctrine 

protects a record from the presumption that the record is accessible by the public if an agency sets 

forth facts demonstrating that the privilege has been properly invoked”).  While the attorney-client 

privilege is waived by voluntary disclosure, Bousamra, 210 A.3d at 978 (internal citation omitted), 

the work-product doctrine is not primarily concerned with confidentiality, as it is designed to 

provide protection against adversarial parties. Id. at 979 (internal citations and quotation omitted). 

It is difficult to establish the existence of either privilege without evidence, either submitted 

by affidavit testimony or by a review in camera.  Though the OOR does not have the power to 

order the disclosure of privileged material, it retains subject matter jurisdiction to determine 

whether otherwise-public documents are privileged.  Commonwealth v. Center Twp., 95 A.3d 354 
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(Pa. Commw. Ct. 2014).  To accomplish this, it is incumbent upon the agency, which bears the 

burden of proof and production throughout the RTKL process, to submit evidence establishing the 

elements of the privilege; or, in the cases where that is not possible, to identify the privileged 

records to the OOR for review.  See Highmark Inc. v. Voltz, 163 A.3d 485, 491 (Pa. Commw. Ct. 

2017) (en banc) (stating that “it is not incumbent upon OOR to request additional evidence when 

developing the record. Rather, it is the parties’ burden to submit sufficient evidence to establish 

material facts.”); see also Mission Pa., LLC v. McKelvey, 212 A.3d 119, 129 (Pa. Commw. Ct. 

2019), appeal denied by 223 A3d 675 (Pa. 2020) (“A preponderance of the evidence may be the 

lowest burden of proof, but it still requires evidence unless the facts are uncontested or clear from 

the face of the RTKL request or the exemption”). 

Here, the County has not identified any records which it argues are subject to the privilege, 

nor explained how the elements of the privilege relate to any record, except by stating that “[t]he 

information sought by the requester contains both communications and reports and agent’s 

communications about reports that are the basis for anticipated litigation” and that disclosure 

“would inevitably divulge privileged communications[.]” (emphasis in original).  The County has 

not submitted any evidence which would demonstrate that either privilege applies to any record.  

Finally, in response to the OOR’s inquiry regarding the feasibility of creating an exemption log to 

address the County’s privilege claims, the County indicated that such a log would only be 

necessary after a reviewing court considered the OOR’s determination that the Requester had not 

waived their appeal as to these unidentified privileged records.  As a result, the OOR is unable to 

determine that any responsive records are subject to either privilege. 
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c. Internal, predecisional deliberative records under Section 708(b)(10)(i)(A) 

The County argues that the records are exempt under Section 708(b)(10)(i)(A) because 

they will inform the County’s future actions in election administration.  Section 708(b)(10)(i)(A) 

exempts from public disclosure a record that reflects: 

[t]he internal, predecisional deliberations of an agency, its members, employees or 
officials or predecisional deliberations between agency members, employees or 
officials and members, employees or officials of another agency, including 
predecisional deliberations relating to a budget recommendation, ... or course of 
action or any research, memos or other documents used in the predecisional 
deliberations. 
 

65 P.S. § 67.708(b)(10)(i)(A). To withhold a record under Section 708(b)(10)(i)(A), an agency 

must show: 1) the deliberations reflected are internal to the agency, including representatives; 2) 

the deliberations reflected are predecisional, i.e., before a decision on an action; and 3) the contents 

are deliberative in character, i.e., pertaining to a proposed action. See Kaplin v. Lower Merion 

Twp., 19 A.3d 1209, 1214 (Pa. Commw. Ct. 2011). 

Here, the County did not identify any of the alleged predecisional and deliberative records 

and did not submit any evidence to show that such records meet any of the elements of the 

exemption.  Instead, the County states only that these records will inform the County’s discussion 

of how to administer future elections; that statement alone fails to satisfy any of the elements of 

the exemption.  Therefore, the OOR cannot find that any of the responsive records are exempt as 

internal, predecisional, and deliberative communications. 

d. Records relating to computer systems under Sections 708(b)(3) and 708(b)(4) 

The County denied the Request insofar as it seeks records relating to the County’s methods 

for ensuring the accuracy of voting machines.  Section 708(b)(3) of the RTKL exempts from 

disclosure “[a] record, the disclosure of which creates a reasonable likelihood of endangering the 

safety or the physical security of a building, public utility, infrastructure, facility or information 
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storage system....” 65 P.S. § 67.708(b)(3).  For this exemption to apply, “the disclosure of” the 

records - rather than the records themselves - must create a reasonable likelihood of endangerment 

to the safety or physical security of certain structures or other entities, including infrastructure.  

See 65 P.S. § 67.708(b)(3).  The Commonwealth Court has held that “[a]n agency must offer more 

than speculation or conjecture to establish the security-related exemptions....” California Borough 

v. Rothey, 185 A.3d 456, 468 (Pa. Commw. Ct. 2018) (internal citations omitted). 

Meanwhile, Section 708(b)(4) of the RKTL exempts from disclosure “[a] record regarding 

computer hardware, software and networks, including administrative or technical records which, 

if disclosed, would be reasonably likely to jeopardize computer security.”  65 P.S. § 67.708(b)(4). 

“In order for a record to be exempt under Section 708(b)(4), it ‘must be on the subject of computer 

hardware, software or networks.” Monighan v. Pa. Dep’t of Transp., OOR Dkt. AP 2017-2428, 

2018 PA O.O.R.D. LEXIS 331 (quoting Abraham v. Sch. Dist. of Phila., OOR Dkt. AP 2012-

0070, 2012 PA O.O.R.D. LEXIS 47). 

Here, the County has provided no description of the responsive records and has submitted 

no evidence to demonstrate that all responsive records contain information which is likely to 

jeopardize computer security.  Although it is certainly possible that some records responsive to 

this Request could contain such information, the OOR is unable to find that the County has 

demonstrated any element of either exemption.4 

 

 

 
4 The County further argues that the importance of the application of the exemptions at Section 708(b)(3) and (4) of 
the RTKL is underscored by the fundamental right to vote, which requires the County to secure and maintain its 
election systems.  The OOR agrees with this claim- if release of data would endanger state and federal voting 
procedures, such data would be exempt under the RTKL.  The fundamental issue is that the County has not identified 
any of the data it argues would create such dangers, nor has it offered any evidence to show such dangers are present.  
The OOR is legally incapable of upholding an exemption on the basis that threats exist in some general sense.  Rothey, 
185 A.3d at 468. 
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e. Records relating to a noncriminal investigation under Section 708(b)(17) 

The County argues that an unknown number of unknown records relate to a noncriminal 

investigation.  Section 708(b)(17) of the RTKL exempts from disclosure “[a] record of an agency 

relating to a noncriminal investigation, including ... [i]nvestigative materials, notes, 

correspondence and reports” or a record that, if disclosed, would “[c]onstitute an unwarranted 

invasion of privacy.” 65 P.S. §§ 67.708(b)(17)(i). To successfully assert the noncriminal 

investigative records exemption, the agency must demonstrate that “a systematic or searching 

inquiry, a detailed examination, or an official probe” was conducted regarding a noncriminal 

matter.  Pa. Dep’t of Health v. Office of Open Records, 4 A.3d 803, 810-11 (Pa. Commw. Ct. 

2010).  Further, the inquiry, examination or probe must be “conducted as part of an agency’s 

official duties.”  Id. at 814.  An official probe only applies to noncriminal investigations conducted 

by agencies acting within their legislatively granted fact-finding and investigative powers.  

Johnson v. Pa. Convention Center Auth., 49 A.3d 920 (Pa. Commw. Ct. 2012); see also Pa. Dep’t 

of Pub. Welf. v. Chawaga, 91 A.3d 257 (Pa. Commw. Ct. 2014). 

In this instance, the County argues that records relate to a noncriminal investigation, but it 

does not identify the nature or provenance of the investigation.  In its reply on appeal, the County 

affirmatively refuses to admit whether an investigation is occurring at all.5  Therefore, the County 

has not demonstrated that any records relate to any noncriminal investigation. 

 

 
5 The County asserts a form of the so-called “Glomar response” by neither confirming nor denying that an investigation 
exists. In the vast majority of cases, the RTKL’s requirement that an agency demonstrate that a record is exempt from 
disclosure before withholding it means that the agency must provide (1) an acknowledgement that the records exist, 
(2) a description of the records, and (3) an analysis of why the records are exempt. Only in extremely rare 
circumstances can an agency meet its burden without providing all three of those elements to the OOR.  Yackamovich 
v. Pa. Dep’t of Corr., OOR Dkt. AP 2016-1959, 2016 PA O.O.R.D. LEXIS 1763 (finding that disclosure of any 
responsive records would threaten public safety).  Here, the County has failed to explain why security concerns should 
permit it to claim the benefit of an investigative exemption without meeting the elements needed to assert the 
exemption. 
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f. The Pennsylvania state constitutional right to privacy 

The County argues that an unknown number of unknown records are subject to the state 

constitutional right to privacy.  The Pennsylvania Supreme Court has held that an individual 

possesses a constitutional right to privacy in certain types of personal information.  Pa. State Educ. 

Ass’n v. Commonwealth, 148 A.3d 142 (Pa. 2016).  When a request for records implicates personal 

information not expressly exempt from disclosure under the RTKL, the OOR must balance the 

individual's interest in informational privacy with the public’s interest in disclosure and may 

release the personal information only when the public benefit outweighs the privacy interest.  Id.; 

see also Pennsylvania State Univ. v. State Employees’ Retirement Bd., 935 A.2d 530 (Pa. 2007) 

(employing a balancing test with respect to home addresses sought under the former Right-to-

Know Act). 

 Although the Pennsylvania Supreme Court did not expressly define the types of “personal 

information” subject to the balancing test, the Court recognized that certain types of information, 

by their very nature, implicate privacy concerns and require balancing.  Pa. State Educ. Ass’n, 148 

A.3d at 156-57; see also Tribune-Review Publ. Co. v. Bodack, 961 A.2d 110, 117 (Pa. 2008) 

(finding telephone numbers to constitute personal information subject to the balancing test); Pa. 

State Univ., 935 A.2d at 533 (finding home addresses, telephone numbers and social security 

numbers to be personal information subject to the balancing test); Sapp Roofing Co. v. Sheet Metal 

Workers’ International Assoc., 713 A.2d 627, 630 (Pa. 1998) (plurality) (finding names, home 

addresses, social security numbers, and telephone numbers of private citizens to be personal 

information subject to the balancing test) . 

To determine whether the constitutional right to privacy precludes disclosure of an 

individual’s personal information, the OOR must apply the balancing test enunciated in 
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Denoncourt v. Pa. State Ethics Comm’n, 470 A.2d 945 (Pa. 1983), and applied in the public records 

context in Times Publ. Co., Inc. v. Michel, 633 A.2d 1233, 1237 (Pa. Commw. Ct. 1993), 

“weighing privacy interests and the extent to which they may be invaded, against the public benefit 

which would result from disclosure.” 

In this matter, the County has not identified any of the records, or information contained 

within those records, that it claims are subject to the right to privacy, nor has it submitted any 

evidence that it notified any third parties of their right to participate on appeal, as required by the 

OOR’s order.  Because the County has not identified the records at issue in any capacity, the OOR 

is unable to determine whether the records are “sufficiently personal” to any individual to qualify 

for the Denoncourt test.  Therefore, the OOR concludes that the County has not demonstrated that 

any records are protected by the state constitutional right to privacy. 

Because the County has submitted no argument or evidence which justifies the exemption 

of public records, or even identified such public records, the OOR is constrained to grant the 

Request in full.  The County cannot just rely upon the premise that it may ignore the OOR’s fact-

finding in favor of an appellate court.  The OOR is the initial fact-finder, and an agency shall raise 

and support all of its challenges before the OOR.  Levy v. Senate of Pa., 94 A.3d 436, 441-42 (Pa. 

Commw. 2014).  An appellate court will generally not serve as fact-finder because doing so will 

give agencies “the proverbial second bite at the apple.”  Highmark Inc. v. Voltz, 163 A.3d 485, 491 

(Pa. Commw. Ct. 2017); see also Crocco v. Pa. Dep’t of Health, 214 A.3d 316, 321 (Pa. Commw. 

Ct. 2019) (“Absent unusual circumstances or a deficient record, … this Court declines to serve as 

fact-finder, and relies on the record created before [the] OOR”).  Despite being presented with a 

full opportunity to present evidence in support of the cited exemptions, the County has not done 

so. 



18 
 

CONCLUSION 

For the foregoing reasons, the Requester’s appeal is granted, and the County is required 

to provide all responsive records within 30 days, subject to redaction under Section 708(b)(6)(i)(A) 

of the RTKL.  This Final Determination is binding on all parties.  Within thirty days of the mailing 

date of this Final Determination, any party may appeal to the Fulton County Court of Common 

Pleas.  65 P.S. § 67.1302(a).  All parties must be served with notice of the appeal.  The OOR also 

shall be served notice and have an opportunity to respond according to court rules as per Section 

1303 of the RTKL.  However, as the quasi-judicial tribunal adjudicating this matter, the OOR is 

not a proper party to any appeal and should not be named as a party.6  This Final Determination 

shall be placed on the OOR website at: http://openrecords.pa.gov. 

FINAL DETERMINATION ISSUED AND MAILED: August 2, 2022 
 
/s/ Jordan C. Davis 
______________________ 
Jordan C. Davis, Esq. 
Appeals Officer 
 
 
 
Sent to: Florence Chen, Esq. (via email only); 
  Thomas Carroll, Esq. (via email only); 
  Stacey Golden (via email only) 

 
6 See Padgett v. Pa. State Police, 73 A.3d 644, 648 n.5 (Pa. Commw. Ct. 2013). 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

COUNTY OF FULTON, et al.,  
Petitioners/Appellees, 
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Respondent/Appellant. 

No. 277 MD 2021 
No. 3 MAP 2022 

NOTICE OF REMOTE VIDEO DEPOSITION OF STUART L. ULSH 

TO: Thomas J. Carroll, Esquire 
224 King Street 
Pottstown, PA  19464 
tom@thomasjcarrolllaw.com 
libertylawyertjc@protonmail.com 
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James M. Stein, Esquire 
DICK, STEIN, SCHEMEL, WINE & 
FREY, LLP 
13 W. Main Street, Suite 210 
Waynesboro, PA  17268-1517 
Jim@dsslawyers.com 

Counsel for Petitioners 

PLEASE TAKE NOTICE that pursuant to Rule 4007.1 and Rule 4017.1 of 

the Pennsylvania Rules of Civil Procedure, Respondent/Appellant, the Acting 

Secretary of the Commonwealth, by and through undersigned counsel, will take the 

videotaped remote deposition upon oral examination of Stuart L. Ulsh for the 

purposes of discovery. 

The deposition will take place remotely before a Notary Public or other 

person authorized by law to administer oaths from Frontino Reporting, LLC, 34 

North Front Street, Philadelphia, PA 19106, at 9:00 a.m. on November 4, 2022, via 

Zoom videoconference (https://us02web.zoom.us/j/85630328851, Meeting ID: 856 

3032 8851, Passcode: 885522) and will continue from day to day until completed. 

The deposition will be recorded by stenographic and videographic means. 

The deposition will be videotaped by Frontino Reporting, LLC, 34 North Front 

Street, Philadelphia, PA 19106.  
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You are invited to attend and participate. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
COUNTY OF FULTON, et al.,  
   Petitioners/Appellees, 
  
 
  v.     
 
SECRETARY OF THE COMMONWEALTH, 
   Respondent/Appellant. 

 
 
 
 
 

No. 277 MD 2021 
No. 3 MAP 2022 

  

THE SECRETARY’S PROPOSED DEPOSITION QUESTIONS  
DIRECTED TO PETITIONERS  

Pursuant to the Order dated October 28, 2022 (the “Order”), 

Respondent/Appellant, the Acting Secretary of the Commonwealth (the 

“Secretary”), identifies the following deposition questions that the Secretary 

proposes to ask of each of the Fulton County Commissioners (Stuart L. Ulsh, 

Randy H. Bunch, and Paula J. Shives). In accordance with the Order, the Secretary 

reserves the right to ask additional follow-up questions. Pursuant to the Order, 

Petitioners shall serve any objections to these proposed deposition questions by 

12:00 noon on November 2, 2022.  



 

 

DEFINITIONS 
 
1. “Petitioners” means Petitioners/Appellees County of Fulton; the 

Fulton County Board of Elections; Stuart L. Ulsh, in his official capacity as a 

Fulton County Board of Elections Commissioner, and in his capacity as a resident, 

taxpayer and elector of Fulton County; and Randy H. Bunch, in his official 

capacity as a Fulton County Commissioner, and in his capacity as a resident, 

taxpayer and elector of Fulton County. 

2. The “Secretary” means the Acting Secretary of the Commonwealth.  

3. The “Action” means the case captioned County of Fulton et al. v. 

Secretary of the Commonwealth, No. 277 MD 2021, pending before the 

Commonwealth Court of Pennsylvania, and the appeal related thereto, No. 3 MAP 

2022, pending before the Supreme Court of Pennsylvania.  

4. The “Fulton County Complaint” means the Complaint and Jury 

Demand filed on or about September 21, 2022, in the Fulton County Court of 

Common Pleas, in the case captioned County of Fulton et al. v. Dominion Voting 

Systems, Inc., No. 232-2022.  

5. “Speckin Forensics” means an entity called Speckin Forensics, LLC, a 

Florida Limited Liability Company with a principal place of business located at 

110 East Broward Boulevard, 1700, Fort Lauderdale, Florida 33301, and any 

related corporate entity, as well as its employees, agents, attorneys, affiliates, 
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members, representatives, and any other person who has acted or purported to act 

on its behalf or at its behest.   

6. The “Speckin Report” means the document attached as Exhibit E to 

the Fulton County Complaint. 

7. The “Speckin Inspection” means the activities conducted by Speckin 

Forensics described in the Speckin Report and any other examination, analysis, 

imaging, or manipulation of—or physical contact with—the Voting Machines by 

Speckin Forensics.  

8. The “Injunction” means the injunction referenced in the Pennsylvania 

Supreme Court’s Order dated January 27, 2022, in this Action. 

9. The “Secretary’s Application Holding Appellees in Contempt and 

Imposing Sanctions” means Appellant’s Application for an Order Holding 

Appellees in Contempt and Imposing Sanctions, which the Secretary filed in this 

Action on October 18, 2022.  

10. “Voting Machines” means any and all components of the voting 

system that Fulton County leased from Dominion Voting Systems and used in the 

November 2020 election, regardless of whether the specific component was used 

in the November 2020 election. 

11. “Communication” means the transmission of messages, information, 

or ideas by speech, writing, or electronic means, as well as the messages, 
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information, or ideas so expressed or exchanged.  Communication includes all 

documents evidencing communications. 

12.  “Person” means any natural person or any entity, including, without 

limitation, an association, partnership, corporation, limited liability company, joint 

venture, group, firm, organization, governmental or quasigovernmental entity or 

unit, and every other organization of whatever sort. 

13. The connectives “and” and “or” shall be construed either disjunctively 

or conjunctively as necessary to bring within the scope of the interrogatories all 

responses that might otherwise be construed to be outside of its scope. 

14. The word “any” shall include “all” and vice versa. 

15. The singular shall include the plural and vice versa, and the 

conjunctive shall include the disjunctive and vice versa, in order to give these 

interrogatories their broadest scope. 

PROPOSED DEPOSITION QUESTIONS 

1. When and how did you first learn about a proposed inspection of the 

Voting Machines by Wake TSI? 

RESPONSE: 
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2. Did the Fulton County Board of Elections vote on whether to allow an 

inspection of the Voting Machines by Wake TSI in 2020 and/or 2021? If so, when 

and where? Who was present? How did each member vote? 

RESPONSE: 

 

 

3. Was any public notice that Wake TSI was going to conduct an 

inspection of the Voting Machines provided before any such inspection occurred? 

RESPONSE: 

 

 

4. Who paid or otherwise compensated Wake TSI for its inspection of 

the Voting Machines or any other aspect of its work resulting in the report attached 

as Exhibit D to the Fulton County Complaint? 

RESPONSE: 
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5. Who entered into a contract with Wake TSI relating to its inspection 

of the Voting Machines or any other aspect of its work resulting in the report 

attached as Exhibit D to the Fulton County Complaint? 

RESPONSE: 

 

 

6. When did you learn that the Secretary was seeking to enjoin 

Petitioners from permitting Envoy Sage LLC from inspecting or imaging the 

Voting Machines? 

RESPONSE: 

 

 

7. When did you receive notice of the Order that Justice Wecht entered 

in this Action on January 14, 2022? 

RESPONSE: 

 

 

8. When did you receive notice of the Order that the Supreme Court of 

Pennsylvania entered in this Action on January 27, 2022? 

RESPONSE: 
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9. What is your understanding of the status of the Secretary’s appeal in 

this Action? 

RESPONSE: 

 

 

10. Whose idea was it to image and/or inspect the contents of hard drives 

from the Voting Machines after January 14, 2022?  

RESPONSE: 

 

 

11. When and how (and, if applicable, from whom) did you become 

aware of any proposal to examine, test, analyze, inspect, or image the Voting 

Machines after January 14, 2022? 

RESPONSE: 
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12. How was Speckin Forensics selected to conduct the Speckin 

Inspection? Who recommended that Speckin Forensic be selected to conduct the 

Speckin Inspection? When was that recommendation made? On what basis was 

that recommendation made? 

RESPONSE: 

 

 

13. Did the Fulton County Board of Elections vote on whether to allow 

the Speckin Inspection? If so, when and where? Who was present? How did each 

member vote?  

RESPONSE: 

 

 

14. Who decided the Speckin Inspection would be conducted? 

RESPONSE: 

 

 

15. Was any public notice of the Speckin Inspection provided before 

September 21, 2022?   

RESPONSE: 
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16. Please name all persons who, to your knowledge, were aware of the 

planned Speckin Inspection before it took place. 

RESPONSE: 

 

 

17. Did you approve the decision to allow the Speckin Inspection to 

occur?  Why or why not? 

RESPONSE: 

 

 

18. When did the Speckin Inspection take place?   

RESPONSE: 

 

 

19. Where did the Speckin Inspection take place?   

RESPONSE: 
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20. Who was invited to attend the Speckin Inspection? Who actually 

attended? 

RESPONSE: 

 

 

21. Who are the specific Speckin Forensics employees and/or agents who 

participated in the performance of the Speckin Inspection? What actions did each 

such person take? 

RESPONSE: 

 

 

22. What persons or entities other than Speckin Forensics participated in 

the performance of, or otherwise took actions to enable, the Speckin Inspection? 

What specific actions did each such person or entity take? 

RESPONSE: 

 

 

 



 

 10 

23. What directions, instructions, or protocols did Speckin Forensics 

receive regarding the Speckin Inspection?  Who gave Speckin Forensics those 

directions, instructions, or protocols? 

RESPONSE: 

 

 

24. When did you first learn that the Speckin Inspection would occur?  

How did you learn that? 

RESPONSE: 

 

 

25. What was your understanding of why the Speckin Inspection was 

proposed?  What was your understanding of what the scope of the Speckin 

Inspection would be?  What was your understanding regarding what, if anything, 

Speckin Forensics would produce following the Speckin Inspection? 

RESPONSE: 
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26. At the time the Speckin Inspection occurred, what was your 

understanding of the scope of the Injunction? 

RESPONSE: 

 

 

27. With whom have you communicated regarding the Order entered by 

the Supreme Court of Pennsylvania in this Action on January 14, 2022, the Order 

entered by the Supreme Court of Pennsylvania in this Action on January 27, 2022, 

or the Injunction? When did any such communication take place?   

RESPONSE: 

 

 

28. With respect to any communications you have had with persons other 

than counsel for Petitioners regarding the Order entered by the Supreme Court of 

Pennsylvania in this Action on January 14, 2022, the Order entered by the Supreme 

Court of Pennsylvania in this Action on January 27, 2022, or the Injunction, what 

was the substance of each such communication? 

RESPONSE: 
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29. With whom have you communicated regarding the Speckin 

Inspection? When did those communications take place?   

RESPONSE: 

 

 

30. With respect to any communications you have had with persons other 

than counsel for Petitioners regarding the Speckin Inspection, what was the 

substance of each such communication?   

RESPONSE: 

 

 

31. Did Speckin Forensics receive notice of the Injunction before the 

Speckin Inspection was performed?   

RESPONSE: 
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32. Who entered into a contract with Speckin Forensics relating to the 

Speckin Inspection? What are the terms of any such contract? 

RESPONSE: 

 

 

33. Who paid or otherwise compensated Speckin Forensics, or is expected 

to pay or compensate Speckin Forensics, in connection with the Speckin 

Inspection? 

RESPONSE: 

 

 

34.  Have Petitioners ever engaged Speckin Forensics to perform any 

services other than those performed in conjunction with the Speckin Inspection or 

Speckin Report? 

RESPONSE: 
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35. What attorneys have represented or otherwise provided legal advice to 

Petitioners in connection with this Action on or after January 14, 2022? Who has 

paid or is expected to pay those attorneys for their services? 

RESPONSE: 

 

 

36. At some point after January 14, 2022, did Petitioners remove the law 

firm of Dillon McCandless King Coulter & Graham LLP as counsel for Petitioners 

in this Action?  If so, when?  Did you vote in favor of that decision? 

RESPONSE: 

 

 

37. At some point after January 14, 2022, did Petitioners appoint the Law 

Office of Stefanie L. Lambert PLLL, Attorney Stefanie L. Lambert, and Attorney 

Thomas J. Carroll to represent them in this Action?  If so, when?  Did you vote in 

favor of that decision? 

RESPONSE: 
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38. Did Petitioners, or any of them, have any communications with 

anyone other than their counsel regarding the potential appointment of the Law 

Office of Stefanie L. Lambert PLLL, Stefanie L. Lambert, and/or Attorney Thomas 

J. Carroll as Petitioners’ counsel? If so, with whom, when, and what was the 

substance of those communications? 

RESPONSE: 

 

  

39. Did you know, at the time that Petitioners appointed Stefanie L. 

Lambert to represent them as counsel, that she had been sanctioned under the name 

“Stefanie Lynn Junttila” by a federal district judge in litigation entitled King v. 

Whitmer, No. 2:20-13134 (E.D. Mich.)? 

RESPONSE: 
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40. Did you know, at the time that Petitioners appointed Stefanie L. 

Lambert to represent them as counsel, that that the Governor, Attorney General, 

and Secretary of State of Michigan had filed a grievance against her seeking her 

disbarment based on her conduct in the litigation entitled King v. Whitmer, No. 

2:20-13134 (E.D. Mich.)? 

RESPONSE: 

 

 

41. Has Stefanie L. Lambert provided legal services to Petitioners in 

connection with this Action and/or in connection with Petitioners’ response to the 

Secretary’s Application for an Order Holding Appellees in Contempt and Imposing 

Sanctions?  

RESPONSE: 

HANGLEY ARONCHICK SEGAL  
PUDLIN & SCHILLER 

By:   
Robert A. Wiygul (I.D. No. 310760) 
John B. Hill (I.D. No. 328340) 
Eitan G. Kagedan (I.D. No. 331246) 

One Logan Square, 27th Floor 
Philadelphia, PA 19103 
Tel: (215) 568-6200 
Fax: (215) 568-0300 

-and- 
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OFFICE OF ATTORNEY GENERAL 
 
Jacob B. Boyer (I.D. No. 324396) 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
COUNTY OF FULTON, et al.,  
   Petitioners/Appellees, 
  
 
  v.     
 
SECRETARY OF THE COMMONWEALTH, 
   Respondent/Appellant. 

 
 
 
 
 

No. 277 MD 2021 
No. 3 MAP 2022 

  

THE SECRETARY’S INTERROGATORIES DIRECTED TO 
PETITIONERS  

Pursuant to the Order dated October 28, 2022 (the “Order”), and 

Pennsylvania Rule of Civil Procedure 4005, Respondent/Appellant, the Acting 

Secretary of the Commonwealth (the “Secretary”), propounds the following 

Interrogatories on Petitioners/Appellees County of Fulton; Fulton County Board of 

Elections; Stuart L. Ulsh, in his official capacity as a Fulton County Board of 

Elections Commissioner, and in his capacity as a resident, taxpayer and elector of 

Fulton County; and Randy H. Bunch, in his official capacity as a Fulton County 

Commissioner, and in his capacity as a resident, taxpayer and elector of Fulton 

County (together, “Petitioners”).  Pursuant to the Order, Petitioners shall respond 

to these Interrogatories by 12:00 noon on November 2, 2022.  



 

 

DEFINITIONS 
 
1. “You” or “your” mean Petitioners, and each of them, and their 

employees, agents, attorneys, affiliates, members, representatives, and any other 

person who has acted or purported to act on their behalf.   

2. “Petitioners” means Petitioners/Appellees County of Fulton; the 

Fulton County Board of Elections; Stuart L. Ulsh, in his official capacity as a 

Fulton County Board of Elections Commissioner, and in his capacity as a resident, 

taxpayer and elector of Fulton County; and Randy H. Bunch, in his official 

capacity as a Fulton County Commissioner, and in his capacity as a resident, 

taxpayer and elector of Fulton County. 

3. The “Secretary” means the Acting Secretary of the Commonwealth.  

4. The “Action” means the case captioned County of Fulton et al. v. 

Secretary of the Commonwealth, No. 277 MD 2021, pending before the 

Commonwealth Court of Pennsylvania, and the appeal related thereto, No. 3 MAP 

2022, pending before the Supreme Court of Pennsylvania.  

5. The “Fulton County Complaint” means the Complaint and Jury 

Demand filed on or about September 21, 2022, in the Fulton County Court of 

Common Pleas, in the case captioned County of Fulton et al. v. Dominion Voting 

Systems, Inc., No. 232-2022.  

6. “Speckin Forensics” means an entity called Speckin Forensics, LLC, a 
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Florida Limited Liability Company with a principal place of business located at 

110 East Broward Boulevard, 1700, Fort Lauderdale, Florida 33301, and any 

related corporate entity, as well as its employees, agents, attorneys, affiliates, 

members, representatives, and any other person who has acted or purported to act 

on its behalf or at its behest.   

7. The “Speckin Report” means the document attached as Exhibit E to 

the Fulton County Complaint. 

8. The “Speckin Inspection” means the activities conducted by Speckin 

Forensics described in the Speckin Report and any other examination, analysis, 

imaging, or manipulation of—or physical contact with—the Voting Machines by 

Speckin Forensics.  

9. The “Injunction” means the injunction referenced in the Pennsylvania 

Supreme Court’s Order dated January 27, 2022, in this Action. 

10. The “Secretary’s Application Holding Appellees in Contempt and 

Imposing Sanctions” means Appellant’s Application for an Order Holding 

Appellees in Contempt and Imposing Sanctions, which the Secretary filed in this 

Action on October 18, 2022.  

11. “Voting Machines” means any and all components of the voting 

system that Fulton County leased from Dominion Voting Systems and used in the 

November 2020 election, regardless of whether the specific component was used 
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in the November 2020 election. 

12. “Describe in detail” means to: (a) describe fully by reference to 

underlying facts rather than by conclusions of fact or law; (b) particularize as to 

time, place and manner; and (c) identify all persons with knowledge of and all 

documents and communications relating to the matter to be described. 

13. “Identify,” when used in reference to a document, means to state: 

(a) the title of the document; 

(b) the subject matter of the document; 

(c) who prepared the document; 

(d) when the document was prepared; 

(e) who received the document or a copy of it; 

(f) who the custodian of the document is; and 

(g) where the document is located. 

14. “Identify,” when used in reference to an individual, means to state his 

or her: 

(a) full name and any aliases; 

(b) present or last known address and phone number; 

(c) employment, title, and job description at all times relevant to 
this proceeding; 

(d) present or last known employment, title and job description; 
and 

(e) relation, if any, to any party to this proceeding. 
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15. “Identify,” when used in connection with an artificial person such as a 

corporation or partnership, means to state: 

(a) its full name; 

(b) all names under which it is known or operates; 

(c) its form of organization; 

(d) the address of its principal office; 

(e) its relationship to any other party in the matters involved in this 
proceeding; and 

(f) the name and address of each of the agents who acted for it with 
respect to the matters involved. 

16. “Identify,” when used in reference to a communication, means to state: 

(a) the date on which such communication occurred; 

(b) the identity of the person(s) by whom it was made; 

(c) in the case of an oral communication, the place at which it was 
made; 

(d) in the case of an oral communication, the identity of all persons 
in attendance, or before whom it was made; and 

(e) a description of its contents. 

17. “Relating to” or “relate to” mean constituting, mentioning, recording, 

discussing, describing, reflecting, identifying, dealing with, consisting of, 

explaining, referring to, referencing, containing, enumerating, or in any way 

concerning or pertaining to, in whole or in part, directly or indirectly. 

18. “Communication” means the transmission of messages, information, 

or ideas by speech, writing, or electronic means, as well as the messages, 
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information, or ideas so expressed or exchanged.  Communication includes all 

documents evidencing communications. 

19.  “Person” means any natural person or any entity, including, without 

limitation, an association, partnership, corporation, limited liability company, joint 

venture, group, firm, organization, governmental or quasigovernmental entity or 

unit, and every other organization of whatever sort. 

20. The connectives “and” and “or” shall be construed either disjunctively 

or conjunctively as necessary to bring within the scope of the interrogatories all 

responses that might otherwise be construed to be outside of its scope. 

21. The word “any” shall include “all” and vice versa. 

22. The singular shall include the plural and vice versa, and the 

conjunctive shall include the disjunctive and vice versa, in order to give these 

interrogatories their broadest scope. 

INSTRUCTIONS 

1. These Interrogatories call for the production of all information that is 

known or available to you, including all information in your possession, custody, 

or control, or otherwise available to you, or in the possession, custody, or control 

of your agents, employees, affiliates, members, subsidiaries, directors, independent 

contractors, attorneys, consultants, accountants, investigators, analysts, 

representatives or any other person acting or purporting to act on your behalf or 
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under your direction or control. 

2. If objection(s) is/are made to any interrogatory or part thereof, state 

with specificity the reasons for each objection and the part of the interrogatory to 

which the objection is made, state whether you are withholding any responsive 

information on the basis of such objection, respond to the remainder of the 

interrogatory to the extent you are not objecting to it, and produce information 

relating to the remaining part(s) of the interrogatory. 

3. If you claim that any information responsive to these interrogatories is 

privileged or otherwise non-discoverable, you must identify the nature of such 

claimed privilege in a separate log to be furnished at the same time as your 

response to these interrogatories.  This log shall include, with respect to each 

element of information sought: (1) the date of the information; (2) each person who 

communicated the information; (3) all persons to whom the information has been 

communicated; (4) all persons who otherwise have knowledge of the information; 

(5) the general subject matter of the information, and; (6) the specific privilege 

claimed and each fact necessary to establish the applicability of the privilege or 

doctrine claimed.   

4. These interrogatories are continuing in nature and require 

supplementation in accordance with Rule 4007.4 of the Pennsylvania Rule of Civil 

Procedure. 
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INTERROGATORIES 

1. Describe in detail how it was decided that Speckin Forensics would 

conduct the Speckin Inspection, including by identifying who decided that an 

inspection, examination, analysis, and/or imaging of the Voting Machines should 

be performed after January 14, 2022, who recommended that Speckin Forensic be 

selected to conduct the Speckin Inspection, when that recommendation was made, 

on what basis that recommendation was made, and who selected Speckin Forensics 

to conduct the Speckin Inspection. 

RESPONSE: 

 

 

2. Did the Fulton County Board of Elections vote on whether to allow 

the Speckin Inspection?  If so, identify: 

a) The date of the vote. 

b) Where the vote occurred. 

c) Whether the vote took place as part of a publicly noticed 

meeting of the Board of Election. 

d) All individuals who witnessed the vote. 

e) The specific members of the Board of Elections who 

participated in the vote. 
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f) How each such member of the Board of Elections voted (i.e., to 

allow the Speckin Inspection or not to allow the Speckin 

Inspection). 

RESPONSE: 

 

 

3. Was any public notice of the Speckin Inspection provided before 

September 21, 2022?  If so, identify the date of any such notice.  For each such 

date, describe the form and content of the notice provided on that date and identify 

who provided the notice. 

RESPONSE: 

 

 

4. Identify the date or dates on which the Speckin Inspection took place.  

If the Speckin Inspection took place over multiple dates, describe the specific 

activities that took place on each such date. 

RESPONSE: 
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5. Identify all locations at which the Speckin Inspection took place.  If 

the Speckin Inspection took place at multiple locations, describe the specific 

activities that took place at each such location. 

RESPONSE: 

 

 

6. Describe in detail everything that Speckin Forensics did as part of the 

Speckin Inspection. 

RESPONSE: 

 

 

7. Identify the specific Speckin Forensics employees and/or agents who 

participated in the performance of the Speckin Inspection, and describe the specific 

actions each such person took. 

RESPONSE: 

 

 

 

 



 

 10 

8. Identify all persons or entities other than Speckin Forensics who 

participated in the performance of, or otherwise took actions to enable, the Speckin 

Inspection, and describe the specific actions each such person or entity took. 

RESPONSE: 

 

 

9. Identify all individuals who witnessed the Speckin Inspection or any 

part of it. 

RESPONSE: 

 

 

10. For each of Commissioner Ulsh, Commissioner Bunch, and 

Commissioner Shives, identify the date the Commissioner first learned that the 

Speckin Inspection would occur.  If the Commissioner was not aware of the 

impending Speckin Inspection prior to its occurrence, so state, and identify the date 

that the Commissioner first learned that the Speckin Inspection had occurred.  To 

the extent it is not possible to specify an exact date, provide an approximate date 

with as much specificity as possible. 

RESPONSE: 
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11. For each of Commissioner Ulsh, Commissioner Bunch, and 

Commissioner Shives, identify all persons, including but not limited to attorneys, 

with whom that Commissioner has communicated regarding the Order entered by 

the Supreme Court of Pennsylvania in this Action on January 14, 2022, the Order 

entered by the Supreme Court of Pennsylvania in this Action on January 27, 2022, 

or the Injunction (including but not limited to communications with one or more of 

the other two Commissioners) and the date on which each such communication 

took place.  If it is not possible to specify an exact date, provide an approximate 

date with as much specificity as possible. 

RESPONSE: 
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12. For each of Commissioner Ulsh, Commissioner Bunch, and 

Commissioner Shives, identify all persons, including but not limited to attorneys, 

with whom that Commissioner has communicated regarding the Speckin 

Inspection (whether before or after it took place) and the date on which each such 

communication took place.  If it is not possible to specify an exact date, provide an 

approximate date with as much specificity as possible. 

RESPONSE: 

 

 

 

13. Identify all individuals who communicated, directly or indirectly, with 

Speckin Forensics on behalf of any of the Petitioners, and the date on which each 

such communication took place. If it is not possible to specify an exact date, 

provide an approximate date with as much specificity as possible. 

RESPONSE: 
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14. Did Speckin Forensics receive notice of the Injunction before the 

Speckin Inspection was performed?  If so, identify the date(s) Speckin Forensics 

received notice of the Injunction, the form of that notice, the specific individual(s) 

who received that notice, and, if applicable, the specific individual(s) who 

provided that notice. 

RESPONSE: 

 

 

 

 

15. Identify all persons who entered into a contract with Speckin 

Forensics relating to the Speckin Inspection. Identify all individuals who signed 

any such contract and, if applicable, the entity on behalf of which each such 

individual signed. 

RESPONSE: 
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16. Identify all sources of funding for the Speckin Inspection, including 

by identifying all persons who paid or otherwise compensated Speckin Forensics, 

or from whom Speckin Forensics expects or is owed payment, in connection with 

the Speckin Inspection. 

RESPONSE: 

 

 

 

 

17. Identify all attorneys who have represented or otherwise provided 

legal advice to Petitioners in connection with this Action on or after January 14, 

2022, regardless of whether such attorneys have entered an appearance in this 

Action.  For each such attorney, identify the period of time during which the 

attorney has represented or otherwise provided legal advice to Petitioners in 

connection with this Action. 

RESPONSE: 
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18. For each attorney identified in your answer to Question 17 above, 

state whether that attorney has been, or is expecting to be, paid by any person for 

his or her representation of Petitioners or any legal advice he or she has provided to 

Petitioners, and if so, identify all persons from which that attorney has received 

any such payment(s) or from which that attorney expects to receive any such 

payment(s).  

RESPONSE: 

 

 

 

 

19. Identify each and every person with information that Petitioners may 

use to their support their defenses to the Secretary’s Application for an Order 

Holding Appellees in Contempt and Imposing Sanctions and the subjects of the 

information each such individual has. 

RESPONSE: 
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20. Identify each person you expect to call as an expert witness at the 

evidentiary hearing before the Special Master in this Action, which is currently 

scheduled to begin on November 9, 2022. As to each such expert witness, state: 

(a) the schools the expert has attended, including years of attendance and 

degrees received; 

(b) the professional designations, licenses or certifications that the expert 

holds; 

(c) the professional associations to which the expert belongs; 

(d) the expert’s employment experience related to particular field(s) of 

expertise, including names and addresses of all employers and the years 

of employment; 

(e) all publications authored by the expert; 

(f) every case in which the expert witness has testified as an expert at trial, 

in a court or administrative hearing, or by deposition; 

(g) the subject matter to which the witness is expected to testify;  

(h) the substance of the facts to which the witness is expected to testify;  

(i) the substance of the opinions to which the witness is expected to testify; 

and 

(j) a summary of the grounds for each opinion to which the witness is 

expected to testify. 
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RESPONSE: 

 

 

 

 

21. For each Request for Admission in the Secretary’s Requests for 

Admission that you denied or admitted with qualification, identify and describe in 

detail each and every basis for your denial or qualified admission. 

RESPONSE: 
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