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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

THE BOROUGH OF WEST CHESTER,
Original Jurisdiction

Petitioner, X
V. X No. 260 MD 2018

PENNSYLVANIA STATE SYSTEM
OF HIGHER EDUCATION and

WEST CHESTER UNIVERSITY OF :
PENNSYLVANIA OF THE STATE -
SYSTEM OF HIGHER :
EDUCATION,

Respondents.

RESPONDENTS’ MOTION FOR SUMMARY JUDGMENT

Respondents Pennsylvania State System of Higher Education (“State
System”) and West Chester University of Pennsylvania of the State System of
Higher Education (“University” or, collectively with the State System,
“Respondents”), by counsel, move for summary judgment pursuant to
Pennsylvania Rules of Appellate Procedure 106 and 1517 and Pennsylvania Rule
of Civil Procedure 1035.1, et seq.

INTRODUCTION

1. This is an action for declaratory relief brought by the Borough of

West Chester (“Borough™) against Respondents, seeking a ruling that
1
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Respondents’ tax immunity does not apply to a charge imposed by the Borough to
pay for green infrastructure projects designed to address the environmental effects
of stormwater runoff.

2. The issue in this case 1s whether the charge imposed by the Borough
1s a tax or a fee for service. If it is a tax, the parties agree that Respondents are
immune and cannot be compelled to pay. But if it is a fee for service—akin to a
private, contractual obligation—Respondents can be compelled to pay but only if
the fee is reasonable and is not used for any purpose beyond providing that service.

3. Denying preliminary objections in this case on procedural grounds,
this Court teed up this question and identified the key facts needed to address the
tax-versus-fee debate:

[Q]uestions remain, inter alia, as to: whether the
Borough’s Stormwater System provides a discrete benefit
to Respondents, as opposed to generally aiding the
environment and the public at large; whether the value of
the Stormwater System to Respondents is reasonably
proportional to the amount of the Stormwater Charge;
and, apart from general operation, maintenance and
repair of the Borough's Stormwater System, how exactly

does the Borough utilize the funds generated by the
Stormwater Charge.

Opinion, dated July 15, 2019, at 11.

4. To be entitled to relief in this case, the Borough must “establish that
the Stormwater [ Tax] constitutes a fee for service that is reasonably proportional to

the value of the benefit conferred to Respondents in a quasi-private capacity.” Id.
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7. This Stormwater Conveyance System included inlet boxes,?
underground pipes, connections, headwalls,* and culverts.®> Perrone Dep. 47:5-23.

8. The system had been installed under the Borough’s original roads
when they were first constructed about 100 years ago. Perrone Dep. 52:23-54:24.

9. Prior to 2016, construction and maintenance of the Stormwater
Conveyance System was funded through the Borough’s General Fund, which
included the Borough’s collected tax revenue (including property taxes) and any
grants the Borough received. Perrone Dep. 45:20-47:4.

10.  During this time, the Borough periodically passed ordinances
requiring developers to use stormwater management practices during the
development of land, at their own expense. Perrone Dep. 50:6-51:22. For example,
when the University constructed dormitories, it was required to provide a
stormwater management system as part of the construction plans. Perrone Dep.

51:2-11.

3 An inlet box is the portion of the Stormwater Conveyance System that we

see from the surface; it is “the connection point for a pipe. . . [which is] open at the
end with typically a grate for water to run into and then passes through the pipes or
a series of pipes to a lower point.” Perrone Dep. 54:12-24.

4 A headwall is “usually a concrete structure where a pipe will discharge
water, typically, to a creek, a river, an ocean.” Perrone Dep. 55:3-6.

3 A culvert is a “depression in the ground” to transport stormwater, sometimes
under roadways, and to mitigate the volume and velocity of stormwater. Perrone
Dep. 55:20-21.
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11.  These ordinances did not collect money for the Borough or require the

Borough to spend any funds. Perrone Dep. 52:13-18.

Stormwater Does, and Always Has, Flowed On, Into, and
Out Of the University’s North Campus in the Borough

12.  West Chester University (the “University”) is a member institution of
the Pennsylvania State System of Higher Education (“State System”) that
maintains a campus located, in part, in the Borough of West Chester (“Borough”).®
Unsworn Affidavit of John Villella, dated July 16, 2021 (“Villella Decl.”), q 5.

13.  Specifically, part of the University’s North Campus lies within the
south-central part of the Borough. For reference, a map of the Borough, with the

portion of North Campus in the Borough roughly highlighted in yellow, follows:

6 In this brief, Respondents will be referred to collectively as the University.

Although property on North Campus may be technically owned by the University,
the State System or the Department of General Services, any such distinction 1s
immaterial here.
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19.  Plum Run flows west/southwest through the Borough and then
continues into neighboring municipalities until it eventually empties into the
Brandywine River. Perrone Dep. 33:10-34:1.

20.  Stormwater that falls on or near North Campus might end up in a
variety of places. Some stormwater infiltrates into the ground naturally on North
Campus or is otherwise captured by the University.” Perrone Dep. 35:6-21. Some,
of course, evaporates. Deposition of Tom Clark, dated Oct. 12, 2020 (“Clark
Dep.”), 106:17-107:1. Some enters inlets and pipes on North Campus owned by
the University, which eventually connect to Plum Run. Bixby Dep. 107:18-108:6.
Some stormwater falls on or flows into the Borough-owned streets that run around
and through North Campus, like Church St. Perrone Dep. 35:6-21. Finally, some
flows across West Rosedale Ave._, either above ground or in underground pipes,
into West Goshen Township. Perrone Dep. 35:22-36:5; Bixby Dep. 107:18-108:6.

21.  No one knows, or tracks, how much stormwater is captured by the
University or how much enters the Borough-owned pipes. Bixby Dep. 105:10-
106:22; Clark Dep. 109:19-110:11.

22. Additionally, stormwater falling in the Borough can flow into North

Campus. Specifically, stormwater falling north of Sharpless St. tends to flow south

7 Stormwater that infiltrates i1s absorbed into the ground and enters the water

table. Deposition of Tom Clark, dated Oct. 12, 2020 (“Clark Dep.”), 61:4-19.
8
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University achieves this by installing green roofs, infiltration basins, retention
basins, and pervious pavers as part of construction projects. Bixby Dep. 42:19-
43:8.

26. The University also utilizes non-engineered stormwater management
strategies, like trees and open, grassy areas, to infiltrate stormwater and prevent it
from flowing directly into waterways. Bixby Dep. 49:12-19.°

27.  The University, unlike most private property owners, has its own MS4
system of inlets and pipes, and with it, its own municipal permit and obligations.
Bixby Dep. 186:16-191:14.

28.  This permit limits the amount of pollutants that can be in stormwater
in the University’s MS4 system, and it requires the University to measure and
monitor the stormwater in its system and to satisfy certain minimum control
measures. Bixby Dep. 186:16-187:13.

29.  The University’s MS4 permit identifies five outfalls—places where
stormwater leaves the University’s system—on North Campus; four of these
outfalls are located in West Goshen Township. Unsworn Affidavit of Todd

Murphy, dated July 15, 2021 (“Murphy Decl.”), q 6.

? The University’s goal is to capture and manage 100% of the stormwater that

falls on its campus for any storm, but there 1s some evidence that it has not yet
reached the goal of managing 100% of its stormwater for any storm. This brief will
assume that at least some stormwater falls on North Campus and enters the
Borough, primarily via Plum Run.

10
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30.  For the outfall located in the Borough, i.e. the headwall west of New
St. where Plum Run begins to flow above ground, the University measures the
pollutants contained in that stormwater. Bixby Dep. 212:23-214:3. The University
is required by its own MS4 permit to manage and limit the pollutants in that
stormwater, which is a mix of stormwater from the Borough and from the
University. Murphy Decl. 99 7-8; Bixby Dep. 212:23-214:3.

31.  Although the University assumes the duty of mitigating the pollutants
in the Borough’s stormwater, the University has never charged or taxed the

Borough for the cost of these efforts. Murphy Dec. 4 9.

The Borough Passed the Ordinance and Created the Stormwater Tax Because Of
Increased Regulatory Requirements for Managing the Environmental Effects of
Stormwater Runoff
32.  In 2016, the Borough enacted an ordinance requiring all owners of
developed property within its boundaries to pay an assessment for stormwater
management (“Stormwater Tax”"). Pet. for Review 9 15-18; Ordinance No. 10-
2016, Perrone Dep. Ex. University-4 (“Ordinance™).
33.  The Stormwater Tax is assessed on the owners of real property within
the Borough “where manmade changes have been made which add impervious

surfaces to the property.” Pet. for Review 9 75. The amount of the Stormwater Tax

1s determined by the impervious surface on a property—it provides for a base rate

11
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of $6.70 monthly per 1,000 square feet of impervious surface, which is then further
adjusted based on the total square footage of impervious surface on the property.
Pet. for Review 99 74-87; id. Ex. C, §§ 6, 8 & Ex. D. In short, the more impervious
surface a property has, the more the owner must pay.

34.  In passing the Ordinance, the Borough declared that “[a]
comprehensive program of stormwater management is fundamental to the public
health, safety, and general welfare of the residents of the Borough.” Ordinance at
1,§2.D.

35. The Borough observed that improper management of stormwater
contributes to flooding, erosion, and sedimentation; it overtaxes surface streams
and storm sewers; it increases costs to public facilities; and it increases pollution
and harms the “ecological health of the stream biota.” Ordinance at 2, § 2.F.

36. In short, the purpose of the Ordinance was to make the Borough’s
waterways cleaner, which makes the public healthier, and to reduce the
environmental harms caused by the flow of stormwater. Perrone Dep. 60:14-22.

37.  Although the Stormwater Conveyance System had existed for a
century paid for by tax dollars, the Stormwater Tax was implemented to fund a

variety of new projects.!® Using the Stormwater Tax, the Borough promotes or

10 Other potential funding sources also exist. For example, the Borough can,
under state law, recover up to 75% of its costs related to its approved stormwater

12
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performs tree planting, “street sweeping to keep pollutants out of our system,”
installations of water-cleaning facilities, regrading of alleys to improve water flow,
and relining of storm pipes. Perrone Dep. 102:19-103:23. Other specific examples
of projects include planting rain gardens!! and installing curb extensions.!? Perrone
Dep. 104:23-106:21.

38.  One of the largest current projects is an effort to restore the
streambank along Plum Run. Perrone Dep. 102:6-15. On a portion of Plum Run
downstream and away from the University, in Phase 1 of the project, the Borough
1s constructing a retaining wall along the stream and installing soil nails.
Deposition of Nate Cline, dated Dec. 21, 2020 (“Cline Dep.”), 26:15-29:12 & Ex.

University-6.13

management plan from the Commonwealth through the Department of
Environmental Protection. See 32 P.S. § 680.17.
1 A rain garden 1s a collection of trees, bushes, and plans that can survive in a

dry season but also absorb large amounts of water quickly in a storm. Perrone Dep.
105:7-23.

12 A curb extension extends the curb line out into the street slightly, with a gap
allowing water to leave the street, run through vegetation or rock, and then return
to the street. Perrone Dep. 106:1-21. The purpose is to slow the flow of water and
filter out pollutants. Perrone Dep. 106:1-21.

13 Like Mr. Perrone, Mr. Cline also testified as the designated representative of
the Borough.

13
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39.  The purpose of this project is to “protect the embankment from
collapsing and the stream from continuing to deteriorate the embankments.” Cline
Dep. 29:13-30:19.

40.  Phase 2 of the project will install a “green infrastructure,” meaning
“riparian buffer plantings, vegetation, rock mirrors . . . making sure the stream 1s in
the proper channels, perfecting utilities, things of that nature.” Cline Dep. 31:15-
24.

41.  Another major project is at the John O. Green Memorial Park more
than a half mile north of the University near Market St. This involves park
renovations like “pervious paving . . . tree plantings, vegetation improvements,
storm sewer modifications and improvements and similar, in addition to parking,
crosswalks, fencing, other maybe non storm water related aspects.” Cline Dep.
41:22-42:21.

42.  The Stormwater Tax is also funding numerous similar projects that
install “green infrastructure” throughout the Borough. See generally Cline Dep.
24:11-49:15.

43.  None of the projects currently funded by the Stormwater Tax touch
University property or—to use a term supplied by the Borough’s institutional
representative at his deposition, see Perrone Dep. 70:12-19—provide a “specific

benefit” to the University. Perrone Dep. 125:21-127:22. Instead, the University

14
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receives only a “general benefit,” which is a benefit (like cleaner water or a
healthier environment) gained by all members of the community and not just those
who pay the tax. Perrone Dep. 60:19-22.

44.  Although in theory Stormwater Tax funds could be used for
maintenance of the Plum Run pipe under North Campus, there are currently no
plans to do so. Perrone Dep. 126:3-22 (“There 1s a list of projects, but that doesn't
mean that’s it for, you know, forever. Ten years from now we could be doing
something in Plum Run along the campus.”).

45.  The purpose of the Stormwater Tax, as described by the Borough’s
representative, is not to fund projects benefitting to those who pay the tax, but
rather to fund projects remediating the environmental Aarm caused by impervious
surfaces on the assessed properties. Perrone Dep. 88:13-91:17. As he described, the
reason the Borough calculates the fee based on total impervious surfaces is not
because of the benefit that a property owner receives, but because of the harm

caused by more impervious surfaces. Perrone Dep. 88:13-91:17.

Despite Having Never Before Collected Money from the University to Fund the
Stormwater Conveyance System, the Borough Attempted to Tax the University

46. The Borough assessed University property within its jurisdiction in
accordance with the scheme set forth by the Ordinance, and it sent invoices to

Respondents seeking to collect this Stormwater Tax. Pet. for Review  91.
15
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47.  And the Borough continues to send bills to the University—in 2019,
for example, the University received invoices for its properties on North Campus
totaling $117,168.04. Villella Decl. 9§ 7-8.

48.  The University declined to remit payment, informing the Borough that
any such charge was improper under the University’s tax immunity. Pet. for

Review 9 20-25.

RESPONDENTS ARE ENTITLED TO
JUDGMENT AS A MATTER OF LAW

49.  Respondents incorporate the preceding paragraphs as if set forth at
length.

50.  University property i1s Commonwealth-owned property used for a
public purpose, thus subject to tax immunity.

51.  Assessing the Stormwater Tax against the University 1s barred by the
University’s tax immunity because the Stormwater Tax is a tax and not a fee.

52. The Stormwater Tax is a tax because the projects it funds, like roads
and sewers, are designed to return a “general benefit” and promote “the welfare of
all.” Broad St. Sewickley Methodist Episcopal Church’s Appeal, 30 A. 1007 (Pa.
1895).

53.  Even though the Stormwater Tax funds only a discrete set of

Infrastructure projects, special assessments are still considered taxes under
16
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Pennsylvania law. Southwest Del. Cty. Mun. Auth. v. Aston Twp., 413 Pa. 526, 531,
198 A.2d 867, 870 (1964).

54.  Projects like planting trees, installing rain gardens, building curb
extensions, and repairing streambanks are designed for the general benefit of the
community at large rather than the specific benefit of individual property owners.
These projects, which are being funded by the Stormwater Tax provide a general
environmental benefit, enjoyed by all.

55.  Further, even if it could be considered a fee, the Stormwater Tax is
not reasonable because it is not proportional to the Borough’s cost to maintain the
Stormwater Conveyance System. There is no plan to use it to fund the general
operation, maintenance, or repair of the Stormwater Conveyance System.

56. And even if it could be considered a fee, the Stormwater Tax 1s not
reasonable because it funds projects other than the general operation, maintenance,
or repair of the Stormwater Conveyance System.

57. Because the Stormwater Tax is a tax, it is subject to Respondents’ tax
immunity, and they are entitled to judgment as a matter of law. Alternatively, if it
1s a fee, it is unreasonable, and Respondents are entitled to judgment as a matter of

law.

17
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Wherefore, Respondents Pennsylvania State System of Higher Education

and West Chester University of Pennsylvania of the State System of Higher

Education respectfully request that this Court find that the Stormwater Tax is a tax,

grant them summary judgment, and dismiss the Borough’s Action for Declaratory

Judgment.

Dated: July 16, 2021

COMMONWEALTH OF PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL
1600 Arch Street

Philadelphia, PA 19103

Telephone: (215) 560-2940

Fax: (717) 772-4526
skovatis@attorneygeneral.gov

Respectfully submitted,

JOSH SHAPIRO
Attorney General

BY': /s/ Stephen R. Kovatis
STEPHEN R. KOVATIS

Pa. ID No. 209495

Senior Deputy Attorney General
Attorney-in-Charge

KAREN M. ROMANO
Chief Deputy Attorney General
Civil Litigation Section
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

THE BOROUGH OF WEST CHESTER,
Original Jurisdiction

Petitioner, :
V. X No. 260 MD 2018

PENNSYLVANIA STATE SYSTEM
OF HIGHER EDUCATION and

WEST CHESTER UNIVERSITY OF :
PENNSYLVANIA OF THE STATE :

SYSTEM OF HIGHER
EDUCATION,
Respondents.
CERTIFICATE OF SERVICE

I hereby certify that on this day the foregoing Motion for Summary Judgment
is being served upon the persons and in the manner indicated below, which service
satisfies the requirements of Pa. R A.P. 121:

Electronic Service via PACFile and/or email

Kristin S. Camp, Esq.

Michael S. Gill, Esq.

BUCKLEY, BRION, MCGUIRE, & MORRIS LLP

118 West Market Street

West Chester, PA 19382
kcamp@buckleyllp.com; gillm@bluckleyllp.com

Counsel for Petitioner Borough of West Chester
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Dated: July 16, 2021

COMMONWEALTH OF PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL
1600 Arch Street

Philadelphia, PA 19103

Telephone: (215) 560-2940

Fax: (717) 772-4526
skovatis@attorneygeneral.gov

Respectfully submitted,

JOSH SHAPIRO
Attorney General

BY: /s/ Stephen R. Kovatis
STEPHEN R. KOVATIS

Pa. ID No. 209495

Senior Deputy Attorney General
Attorney-in-Charge

KAREN M. ROMANO
Chief Deputy Attorney General
Civil Litigation Section
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