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WEST CHESTER BOROUGH STREAM PROTECTION FEE

Account #
1-12-0243
1-12-0250
1-12-0243-MH
1-12-0244
1-12-0145
1-13-0003
1-12-0244-1
1-09-1066
1-12-0243-1
1-12-0250-1
1-09-1085
1-12-0253
1-13-0001
1-13-0002
1-12-0247
1-13-0008
1-12-0246
1-12-0245

Customer Name

COMMONWEALTH OF PA

COMMONWEALTH OF PA

COMMONWEALTH OF PENNSYLVANIA

COMMONWEALTH OF PA

GENERAL STATE AUTH

WEST CHESTER UNIVERSITY OF PA THE STATE SYSTM OF HIGHER EDUC
COMMONWEALTH OF PA

COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY

COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY OF PA

COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY OF PA OF THE STATE ETAL

WEST CHESTER UNIVERSITY OF PA OF THE STATE ETAL

WEST CHESTER UNIVERSITY OF PA STATE SYSTEM OF HIGHER EDUCATI
WEST CHESTER UNIVERSITY OF PA OF THE STATE ETAL
COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY

Service Address
175 UNIVERSITY AVENUE, WEST CHESTER, PA 19382
25 W ROSEDALE AV, WEST CHESTER, PA 19382

50 SHARPLESS ST, MCCARTHY HALL, WEST CHESTER, PA 19383

25 UNIVERSITY AV, WEST CHESTER, PA 19382
300 W NIELDS ST, WEST CHESTER, PA 19382
733 S HIGH ST, WEST CHESTER, PA 19382

675 S CHURCH ST, WEST CHESTER, PA 19382
25 SHARPLESS ST, WEST CHESTER, PA 19382
628 S HIGH STREET , WEST CHESTER, PA 19383
720 S HIGH ST, WEST CHESTER, PA 19382

15 SHARPLESS ST, WEST CHESTER, PA 19382
615 S HIGH ST, WEST CHESTER, PA 19382

701 S HIGH ST, WEST CHESTER, PA 19382

703 S HIGH ST, WEST CHESTER, PA 19382

624 S HIGH ST, WEST CHESTER, PA 19382

702 S WALNUT ST, WEST CHESTER, PA 19382
13 UNIVERSITY AV, WEST CHESTER, PA 19382
15 UNIVERSITY AV, WEST CHESTER, PA 19382
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Borough of West Chester 2021 Budget

-Stream 16- DRAFT- VERSION DATED 11-11-2020
ACCT 2019 ACTUALTHRU PROJECTED THRU 2021 2020 % INCREASE/ LINE ITEM

FUND DEPT # ACCOUNT NAME ACTUAL 9/30/2020 12/31/2020 BUDGET REVISED BUDGET VARIANCE  {DECREASE] FROM P/Y DETAIL
REVENUE

16 16 30000 REVENUE CARRYOVER - - 1,050,000 507,728 542,272 107% PLUM RUN CARRYO

16 16 35504 GREENVIEW GRANT CARRYOVER 60,135

16 16 34100 INTEREST INCOME 6,241 89 100 750 1,500 (750) -50%

16 16 38009 TAXREV -CERTS 3,715 285 4,500 4,000 4,500 (500} -11%

16 16 38015 STREAM REVENUE 858,520 1,330,000 900,000 1,330,000 {430,000) 2%

EXPENSES

ol

16 16 4525 SALARIES SPF 75,128 20,466 56,600 40,000 56,600 ' (16,600)

-29%

16 16 XXXXX SALARIES SHARED W/ PW 44,469 - - 95,000 - 95,000 #DIv/0!
10,328 4,330 139%

16 16 48720 FICA 5,530

A w ) ) i j
122 MUNIBILLING - 234 - 10,000 - 10,000 #DIV/0!

16 16 42007 PROFESSIONALFEES 68,883

16 16 45540 TREE PLANTING 21,692 50,000 25,000 50,000 {25,000) -50% PLUM RUN CARRYO
16 16 40410 LEGAL 2,644 - - 65,000 - 65,000 #DIV/0!

16 16 43620 STORMWATER FACILITIES MAINT. 6,748 16,289 95,000 - 95,000 #DIV/0!

16 16 43621 EMERG STORMWATER FACILITY REPAIRS 219,495 - - 60,000 - 60,000 #DIV/0!

16 16 43622 NORTH HIGH STREET STORM SEWER PROJECT - - - 28,750 - 28,750 #DIV/0!

16 16 43623 Lo dPRATINUNLULYERY PRl - - - 130,000 - 130,000 #DIV/0! engineering fees
16 16 43625 W.WASH/HANNUM STORM SEWER EXTENSION - - 230,000 - 230,000 #DIV/0!

16 16 43628 NORTH HILLSIDE/GOSHEN RD 220,000

16 16 43627 GREENVIEW ALLEY - CARRYOVER - - 60,135 - 60,135 #DIV/0!

16 16 44925 PLUM RUN CARRYOVER 700,000

16 16 48951 REFUNDS 995 1,995 2,000 1,500 1,000 500 50%

16 16 44821

R

INLET REPLACEMENTS 389,451 - 10,647 61,507 - 61,507 #DIV/0!

595,000 113,783 115,783 (2,001)

PAGE 247514
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2020 Revised Budget Summary of Changes

Original 2020 Budget: $47,897,327
Revised 2020 Budget: $38,881,187

General Fund
Recreation

FIRE

Parking

Waste Water
Capital Improv
Stream Protection
Highway Aid
OPEB
EQUIPMENT
POLICE PENSION
NONUNIFORM PENSION
TOTAL

2020 ORIGINAL 2020 REVISED VARIANCE

20,729,737 17,785,656 2,944,081
938,395 447,612 490,783
1,242,531 1,242,531 -
5,468,802 3,917,302 1,551,500
6,225,147 5,985,041 240,106
3,521,500 1,540,000 1,981,500
2,965,036 1,843,728 1,121,308
459,630 450,706 8,924
270,000 200,000 70,000
2,585,438 2,025,500 559,938
2,476,209 2,418,209 58,000
1,014,902 1,024,902 (10,000)
47,897,327 38,881,187 9,016,140

The 2020 Budget has been revised to account for the following :

10% Reduction in Tax Revenues

28% reduction in Parking Revenues

4% Reduction in Sewer Rentals based on C/Y collections

Cancellation of all major events

Reduction to Stream Protection Fund (reallocation of Bond monies for fire truck and loss of grant monies)

Reduction in Green Light GO Grant Revenue: $688,000

Reduction in Capital Purchases: $1,344,438
Reduction in Non-Essential Spending: $1,773,557

Reduction in Salary Expense (furloughs/layoffs/open pos.): $731,779

PAGE P4



Borough of West Chester 2020 Budget

-Stream 16-
ACCT 2020 2020 2019

FUND DEPT # ACCOUNT NAME REVISED BUDGET  ORIGINAL BUDGET BUDGET
REVENUE

16 16 30000 REVENUE CARRYOVER 507,728 507,728 475,713

16 16 34100 INTEREST INCOME 1,500 2,500 60,000

16 16 38000 MISCELLANEOUS REVENUE - 1,000 1,000

16 16 38009 TAX REV - CERTS 4,500 4,500 2,000

16 16 38015 STREAM REVENUE 1,330,000 1,375,000 1,400,000

16 16 38050 GRANT - STREAM GREEN (DEP) - 260,135 534,855

16 16 39350 BOND PROCEEDS - CARRYOVER - 814,173 750,000

EXPENSES

49525 SALARIES SPF 56,600 66,830 66,949
XXXXX SALARIES SHARED W/ PW - 99,657 99,567
48600 INS WORKERS COMP - 14,402 12,523
48715 DEFINED PENSION CONTRIBUTION 2,830 3,342 -

48700 INS EMPLOYEE BENEFIT

16 16 40121 OFFICE SUPPLIES/EXPENSE ‘ : oo

16 16 40122 POSTAGE/PRINTING - 1,000 -
16 16 40133 OTHER EXPENSE 750 -
16 16 42007 PROFESSIONAL FEES 13,185 245,000 157,950
16 16 45540 TREE MAINTENANCE 50,000 50,000 -
16 16 XXXXX LEGAL - - 30,000
16 16 43620 STORM DRAIN MATERIALS - 157,500 -
16 16 48951 REFUNDS 1,000 5,000 -
16 16 XXXXX INLET REPLACEMENTS - - 525,000

PAGE-0™
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Borough of West Chester 2020 Budget

-Stream 16-
ACCT 2020 2020 2019
FUND DEPT # ACCOUNT NAME REVISED BUDGET  ORIGINAL BUDGET BUDGET
16 16 44915 GREEN STREAM INFRASTRUCTURE-JOHN O GREEN 750,000 750,000 -
16 16  XXXXX GOOSE CREEK SEWER MAIN CLEANING - 20,000
16 16 48610 INS GENERAL & LIABILITY - BOROUGH - 1,261 -
16 16 44920 STORM SEWER REHAB PROJECTS - 532,000 -

STREAM BANK STABILIZATION PROJECT 850,000 850,000 -

16 16 44562 TRF TO EQUIP &TECH FUND - -
16 16 44568 TRF TO CAPITAL IMP FUND - - 2,180,000
16 44570 TRF TO GENERAL FUND 115 783 115 783 112,133

PAGE 5%
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Borough of West Chester'
Normal Trial Balance

From 12/31/2020 Through 12/31/2020

Fund Code GL Code Fund Title GL Title Debit Balance Credit Balance
16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE 1,482.09
16 40122 STREAM FUND POSTAGE/PRINTING 233.67
16 40133 STREAM FUND OTHER EXPENSE 0.00
16 40140 STREAM FUND BANK FEES 2,004.83
16 40430 STREAM FUND LEGAL OTHER 0.00
16 40931 STREAM FUND UTILITIES 130.41
16 42007 STREAM FUND PROFESSIONAL FEES 47,304.17
16 42011 STREAM FUND CONSULTANTS 0.00
16 43013 STREAM FUND CAPITAL PURCHASES 10,647.27
16 43620 STREAM FUND STORM DRAIN MATERIALS 8,714.51
16 43825 STREAM FUND SALARIES - OT REGULAR 1,643.30
16 44570 STREAM FUND TRF TO GENERAL FUND 135,000.00
16 44915 STREAM FUND GREEN STREAM 721,683.84
INFRASTRUCTURE
16 44920 STREAM FUND STORM SEWER REHAB 0.00
PROJECTS
16 44921 STREAM FUND INLET REPLACEMENT 0.00
16 44925 STREAM FUND STREAM BANK STABILIZATION 221,719.25
PROJ
16 45540 STREAM FUND TREE EXPENSES 41,926.55
16 48600 STREAM FUND INS WORKERS COMP 10.62
16 48610 STREAM FUND INS GENERAL & LIABILITY 618.51
16 48700 STREAM FUND INS EMPLOYEE BENEFIT 12,651.19
16 48715 STREAM FUND PENSION PAYMENTS 1,046.06
16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE 1,354.79
16 48950 STREAM FUND FOREIGN FIRE INSURANCE 200.00
16 48951 STREAM FUND REFUNDS 2,077.92
16 49525 STREAM FUND SALARIES STREAM 18,822.99
Total 16 STREAM FUND 1,229,271.97 0.00
Report Total 1,229,271.97 0.00
Report Difference 1,229,271.97

1757a
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FINAL Budget 2019 Overview

The following is a general overview/summary of the APPROVED FINAL VERSION of the 2019 line item
budget.

1) Revenue remained consistent with 2018 except for the following areas:

» Real Estate Tax Revenue- increased by 4% due to Borough valuation

and collection increases. There is NO TAX RATE increase in the 2019

proposed budget.

» Earned Income Tax- increased by 4% due to increased wage base in

the Borough as well a Municipal rate increase (not school district) in

the 2019 proposed budget. This rate increase goes from 0.50 to 0.75.

This will generate approximately $1.7MM which will be restricted to

the pay down of the unfunded pension and OPEB liabilities.

= PW Building Financing- $4MM added for a new Public Works facility
= Fire Inspection Fees Revenue- increased fees to be generated through new

Fire Inspector position in the Building and Housing department.

FINAL VERSION APPROVED 21NOV18 PAGE %



2) Salaries and Employees:

= \Wage Increases- 3% per contractual increases for AFSCME/Police Brotherhood

employees. A “Pay Rate Increase Pool” is budgeted for Non-Uniform employees.

= New Employees Requested-
» Fire Inspector (Building and Housing)
> Part-Time Receptionist (Administration)

3) Employee Benefits:

» Medical Insurance- 2.6% increase over 2018 actual premiums included.
= Workers Compensation/General Insurance- assumed a 15% increase over 2018 premiums.

FINAL VERSION APPROVED 21NOV18 PAGE %7612
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-Stream 16-

ACCT 2019 2018

FUND DEPT # ACCOUNT NAME BUDGET BUDGET VARIANCE

16 16 44925 STREAM BANK STABILIZATION PROJECT 579,434 579,434
Total STREAM EXPENSES 712,950 2,063,150 1,350,200
INTERFUND OPERATING TRANSFERS

16 16 44568 TRFTO CAPITALIMP FUND 2,180,000 -

16 16 44570 TRFTO GENERAL FUND 112,133 794,848 682,716
TOTAL INTERFUND OPERATING TRANSFERS 2,292,133 794,848 (1,497,285)
Total EXPENSES 3,222,963 2,958,094  (264,868)

NET INCOME/(LOSS)

FINAL VERSION APPROVED 21NOV18

(1)

(0)

(0)
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Borough of West Chester
Normal Trial Balance

From 12/31/2019 Through 12/31/2019

Fund Code GL Code Fund Title GL Title Debit Balance Credit Balance
16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE 59.87
16 40133 STREAM FUND OTHER EXPENSE 3,531.15
16 40140 STREAM FUND BANK FEES 1,511.74
16 40410 STREAM FUND LEGAL FEES - SOLICITOR 2,201,50
16 40430 STREAM FUND LEGAL OTHER 442,25
16 40931 STREAM FUND UTILITIES 50.99
16 42007 STREAM FUND PROFESSIONAL FEES 146,282.75
16 42011 STREAM FUND CONSULTANTS 358.00
16 42722 STREAM FUND SAL EXP- SPF ALLOCATION 44,468.78
16 43013 STREAM FUND CAPITAL PURCHASES 211,387.35
16 43620 STREAM FUND STORM DRAIN MATERIALS 6,748.12
16 43825 STREAM FUND SALARIES - OT REGULAR 7,328.51
16 44570 STREAM FUND TRF TO GENERAL FUND 595,000.00
16 44915 STREAM FUND GREEN STREAM 462.87
INFRASTRUCTURE
16 44920 STREAM FUND STORM SEWER REHAB 219,495.49
PROJECTS
16 44921 STREAM FUND INLET REPLACEMENT 178,063.29
16 44925 STREAM FUND STREAM BANK STABILIZATION 357.50
PROJ
16 45836 STREAM FUND TRAINING/MILEAGE 237.94
16 48600 STREAM FUND INS WORKERS COMP 4,557.82
16 48610 STREAM FUND INS GENERAL & LIABILITY 2,625.27
16 48700 STREAM FUND INS EMPLOYEE BENEFIT 27,007.99
16 48715 STREAM FUND PENSION PAYMENTS 3,077.00
16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE 5,529.70
16 48730 STREAM FUND PENSION CONTRIBUTIONS 128.50
16 48951 STREAM FUND REFUNDS 994.65
16 49525 STREAM FUND SALARIES STREAM 67,800.41
Total 16 STREAM FUND 1,529,709.44 0.00
Report Total 1,529,709.44 0.00
Report Difference 1,529,709.44

1764a
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FINAL Budget 2018 Overview

e following is an overview/summary of the FINAL 2018 line item budget.

1) Revenue remained consistent with 2017 except for the following areas:

Real Estate Tax Revenue — increased by 3.5% due to Borough valuation and collection increases. There is NO TAX RATE increase
in the 2018 budget.

Earned Income Tax - increased by 3.5% due to increased wage base in the Borough. There is NO TAX RATE increase in the 2018
budget.

Bond Proceeds — $2MM added for Borough Hall renovations.

Loan Proceeds — $2.5MM added for Borough Hall renovations.

Grant Revenue — increased grant revenues assuming consulting resources utilized.

2) Salaries and Employees:
Wage Increases —all wage/salary increases applied based on either contractual requirements or Borough Manager/Council directive
(specific to non contractual employee status). New Employees Requested — No new employees in the 2018 FINAL Budget.

3) Employee Benefits:
Medical Insurance —assumed a 0.7% increase over 2017 premiums.

Workers Compensation - assumed a 21% increase over 2017 premiums. Final increase information will not be available until the end of

December time frame.
4) Building Renovations:
Budget includes $7.0MM for renovations of Borough Hall. Funding derives from the
following sources:

5.) Capital Budget:

1) 4.5MM from the 2016 Bond Issuance.
2) 2.5MM from Loan Proceeds but based on recent contractor quotes we may not need to obtain nearly this much.

Includes:

$7,000,000 Renovations

733,000 Vehicles 8 plus one trailer

500,000 PW projects

153,000 Park renovations(Recreation)

401,000 WW plant upgrades/maintenance projects

660,000 Parking garage repairs, tech upgrades or replacements,
master parking plan implementation

W
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Borough of West Chester 2018 Budget - FINAL

- Stream 16 -
ACCT 2018
FUND DEPT # ACCOUNT NAME BUDGET

Total STREAM EXPENSES | 2,063,150
INTERFUND OPERATING TRANSFERS

16 16 44570 TRFTO GENERAL FUND 794,848
TOTAL INTERFUND OPERATING TRANSFERS 794,848
Total EXPENSES | : 2,958,094
NET INCOME/(LOSS) (0)

70a
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Borough of West Chiester
Normal Trial Balance
From 12/31/2018 Through 12/3 1/2018

Fund Code GL Code Fund Title GL Title

16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE

16 40122 STREAM FUND POSTAGE/PRINTING

16 40133 STREAM FUND OTHER EXPENSE

16 40140 STREAM FUND BANK FEES

16 40430 STREAM FUND LEGAL OTHER

16 42007 STREAM FUND PROFESSIONAL FEES

16 43020 STREAM FUND CAP PURCH - IMPROV OT BLDGS

16 43620 STREAM FUND STORM DRAIN MATERIALS

16 43825 STREAM FUND SALARIES - OT REGULAR

16 44570 STREAM FUND TRF TO GENERAL FUND

16 44915 STREAM FUND GREEN STREAM
INFRASTRUCTURE

16 44920 STREAM FUND STORM SEWER REHAB
PROJECTS

16 44921 STREAM FUND INLET REPLACEMENT

16 45836 STREAM FUND TRAINING/MILEAGE

16 48600 STREAM FUND INS WORKERS COMP

16 48610 STREAM FUND INS GENERAL & LIABILITY

16 48700 STREAM FUND INS EMPLOYEE BENEFIT

16 48715 STREAM FUND PENSION PAYMENTS

16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE

16 48951 STREAM FUND REFUNDS

16 49525 STREAM FUND SALARIES STREAM

Total 16 STREAM FUND

Report Total

Report Difference

Debit Balance

453.00
2,868.17
369.61
4,724.70
138.25
264,614.78
132,703.22
48,296.12
736.61
794,848.00
1,022,401.50

193,848.93

1,023.08
203.72
2,783.16
1,096.40
2,267.95
2,375.00
4,176.09
2,030.27
56,741.38

—— -

2,538,699.94

S

2,538,699.94

—
—_

2,538,699.94

PE———

e ————

Credit Balance

0.00

0.00

1771a
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Borough of West Chester
Normal Trial Balance
From 12/31/2017 Through 12/31/2017

Fund Code GL Code Fund Title GL Title Debit Balance Credit Balance
16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE 744.82

16 40122 STREAM FUND POSTAGE/PRINTING 52.50

16 40133 STREAM FUND OTHER EXPENSE 4,017.13

16 40140 STREAM FUND BANK FEES 7,363.82

16 40430 STREAM FUND LEGAL OTHER 1,105.50

16 42000 STREAM FUND ADVERTISING 203.17
16 42007 STREAM FUND PROFESSIONAL FEES 305,909.81

16 43020 STREAM FUND CAP PURCH - IMPROV OT BLDGS 924,878.97

16 43620 STREAM FUND STORM DRAIN MATERIALS 12,542.64

16 44920 STREAM FUND STORM SEWER REHAB 0.00

PROJECTS

16 47297 STREAM FUND INT EXP- 2016 STREAM 0.00

16 48700 STREAM FUND INS EMPLOYEE BENEFIT 4,968.12

16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE 2,533.73

16 48951 STREAM FUND REFUNDS 232,78

16 49100 STREAM FUND ADJUSTMENTS - AUDIT & MISC 2,317.00

16 49525 STREAM FUND SALARIES STREAM 33,120.73

16 49530 STREAM FUND STREAM PROJECT don't use 0.00

Total 16 STREAM FUND 1,296,787.55 203.17
Report Total 1,296,787.55 203,17
Report Difference 1,296,584.38
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We also considered the feasibility of implementation for each option. There, we evaluated the
complexity, spatial constraints, general costs, permitting requirements, and overall practicality of
each option. The most economically beneficial option for the University (other than continued use of
the Borough Stormwater Management System) is Option 3 (i.e. design and implementation of a
separate University-owned stormwater management system). The design of Option 3 was advanced
to a master plan level of detail based on industry standard analysis. Importantly, Option 3 would
require substantial additions to, and reworking of, the existing University stormwater management
infrastructure and drainage patterns and would necessitate disturbances of almost all portions of
North Campus which are adjacent to Borough streets.

Our opinion of the probable costs for the initial design and construction of Option 3 is $4,200,000.00,
with estimated annual operation and maintenance costs of $45,600.00. Our design and cost estimates
are based on best available data and, in all cases, are based on assumptions which FAVOR the
University. As a result, our estimated costs are conservatively low. Those costs, however, still
represent a significant required infrastructure investment by the University if it were to seek to
replace the benefits which now accrue from the Borough’s acceptance of stormwater runoff from
North Campus and conveyance of that stormwater to a receiving watercourse on behalf of the
University. Our analysis demonstrated, conversely, that the Borough’s operation and maintenance of
the Borough Stormwater Management System allows the University to realize the significant benefit
of not having to make that capital or operational investment.
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Various maps provided with some level of conflicting information (e.g. the drainage area map
showing the Plum Run drainage divided on North Campus or within the Superblock is not
correct based on the plans and storm drain conveyance maps reviewed.)

Information not available for review (which would have helped with analysis) includes:

Approved stormwater management analysis/reports, as-built plans, and drainage area maps for
development on campus (since 2004)

Design information on existing stormwater management facilities not installed as part of a land
development project

University GIS or CAD land use information
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The modeling completed considers that development on North Campus, where
stormwater facilities are present, would reduce the peak rates as follows:

O

Buildings completed after 2013 are assumed to have, as a result of
stormwater regulations in affect at the time, reduced post development runoff
back to existing condition rates, characterized by a drainage area land use of
meadow in good condition (hydrologic soil group C soils).

Buildings completed between 2004 and 2013 are assumed to have, as a result
of stormwater regulations in affect at the time, reduced post development
runoff back to existing condition rates, characterized by a drainage area land
use of open space in good condition (hydrologic soil group C soils).

We modeled portions of North Campus which the University developed prior
to implementation of a stormwater management ordinance based on actual
land use conditions (hydrologic soil group C soils).

The conceptual design considers, to the extent possible, the layout and depth of
existing storm drain and other utilities where/when known.

The model does not include a pre/post analysis which would consider potential rate
increases due to increased capacity conveyance. This would typically be completed
as part of final design and permitting.

AutoDesk Storm and Sanitary Sewer Analysis were utilized for modeling and design.
Basin Modeling was considered as follows:

O

SCS TR-20 methodology was used for hydrologic modeling to consider full
capture volumes created by typical design events.

Time of Concentration values were calculated using sheet flow calculations
based on available topographic data and considering a manning’s value of
0.240 for dense grass, shallow concentrated flow considering grass channel
and open channel flow- pipe flowing full, where applicable impervious area
was not separated out for consideration of flash flows which occur in high
impervious environment. The approach may underestimate peak flows in
some cases. This approach is conservative from the perspective of the case
and benefits WCU.

Soils Hydrologic Soil Group (HSG} C Many urban areas have experienced
significant soil compaction and are better represented as HSG D. HSG D
represents less well drained soils and creates more runoff. This approach
may underestimate peak flows. However, as it relates to case context, this
approach reduces resulting costs benefiting WCU.

Land Use CN-Value

. Open Space Meadow: 71
" Open Space: 74
" Impervious: 98
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Drainage area sub-watershed sizes are based on best available information or
an estimated project area.

Storm Drain Modeling Routing Conditions: Steady State.

100-year Design Storm- 7.55 Inches

-9 1838a
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Page 1

2021-02-22 Cost Estimate - Theoretical Design Takeoff.xls

CONTRACT NUMBER: 21000

COST ESTIMATE: Concept

TYPE OF CONTRACT: Expert Witness
LOCATION: wcu
ESTIMATE BY: Aaron Jolin, PE
DATE OF ESTIMATE 5/20/2021

WORK SCOPE:
WCU Concept Storm Drain System
And Associated Work
COST BASIS: PennDOT ECMS District 6
TOTAL COST: Design/Permitting/General/Construction $ 4,201,969.59

CONTINGENCY:

Contingency: 5%

ASSUMPTIONS: Borrow fill material not required for pipe installation
Pipe cost includes installation
ESTIMATE:
PennDOT Item
Item Number Qty Units Unit Cost Total Division Totals
STORM DRAIN TRUNK SYSTEM CONSTRUCTION
TYPE A 18" REINFORCED CONCRETE PIPE (7'-3' FILL 100-YR LIFE S/T.B.) 0601-7509 150 LF $ 149.00 | $ 22,350.00
TYPE A 24" REINFORCED CONCRETE PIPE (7'-3' FILL 100-YR LIFE S/T.B.) 0601-7517 510 LF $ 175.00 | $ 89,250.00
TYPE A 30" REINFORCED CONCRETE PIPE (7'-3' FILL 100-YR LIFE S/T.B.) 0601-7043 1111 LF $ 245.00 | $ 272,195.00
TYPE A 36" REINFORCED CONCRETE PIPE (15-3' FILL 100-YR LIFE S/T.B.) 0601-7536 71 LF $ 300.00 | $ 21,300.00
TYPE A 42" REINFORCED CONCRETE PIPE (10'-3' FILL 100-YR LIFE S/T.B.) 0601-7541 284 LF $ 335.00 | $ 95,140.00
TYPE A 48" REINFORCED CONCRETE PIPE (7'-3' FILL TRENCH BOX) 0601-7546 162 LF $ 345.00 | $ 55,890.00
TYPE A 54" REINFORCED CONCRETE PIPE (<15" DEPTH) 0601-7551 476 LF $ 735.00 | $§ 349,860.00
TYPE M INLET TOP UNIT AND BICYCLE SAFE GRATE 0605-2731 16 EA. $ 1,100.00 | $ 17,600.00
TYPE 6 INLET BOX, HEIGHT </=10' 0605-2862 6 EA. $ 9,000.00 | $ 54,000.00
TYPE 5 INLET BOX, HEIGHT </=10"' 0605-2858 6 EA. $ 7,000.00 | $ 42,000.00
TYPE 4 INLET BOX, HEIGHT </=10' 0605-2854 19 EA. $ 4,500.00 | $ 85,500.00
SPECIAL ENDWALL- TEAR DOWN AND REBUILD NO NUMBER 1 EA. $ 100,000.00 | $§ 100,000.00
ROCK APRON 0851-0003 75 SY $ 150.00 | $ 11,250.00
FLOWABLE BACKFILL, TYPE D (INCLUDES PLUGGING PIPE) 4220-0030 64 CcY $ 220.00 | $ 14,080.00
PIPE REMOVAL/DEMOLITION (CLASS 2 EXCAVATION) 0204-0001 358 CcY $ 30.00 | $ 10,740.00
TOTAL - STORM DRAIN TRUNK SYSTEM CONSTRUCTION $ 1,241,155.00
PERIMETER CAPTURE/CONVEYANCE
NYLOPLAST DRAIN BASINS WITH GRATES NO NUMBER 83 EA $ 1,200.00 | $ 99,600.00
TRAFFIC RATED TRENCH DRAIN NO NUMBER 574 LF $ 350.00 | $ 200,900.00
D-2 1888a
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2021-02-22 Cost Estimate - Theoretical Design Takeoff.xls

PennDOT Item
Item Number Qty Units Unit Cost Total Division Totals
12" THERMOPLASTIC GROUP | (15-1.5' FILL DEPTH) 0601-0311 4009 LF $ 90.00 | $ 360,810.00
CURB-TRENCHDRAIN or KNEEWALL-SWALE NO NUMBER 1023 LF $ 240.00 | $ 245,520.00
CLASS 2 EXCAVATION (0.14 cy/If OF PERIMETER WORK) 0204-0001 358 CcY $ 30.00 | $ 10,740.00
SEEDNG AND SOIL SUPPLEMENTS - FORMULA D 0804-0011 580 LB $ 13.00 | § 7,540.00
SEEDING - FORMULA E 0804-0004 90 LB $ 20.00 | $ 1,800.00
TEMP SHORT TERM MATTING TYPE 2A 0806-0110 7000 SY $ 200 $ 14,000.00
TOPSOIL FURNISHED AND PLACED 0802-0001 732 CcY $ 93.50 | $ 68,442.00
TOTAL - PERIMTER CAPTURE/CONVEYANCE $ 1,009,352.00
UTILITY RELOCATION (BASED ON KNOWN INFORMATION)
REPLACE BOROUGH INLETS WITH SOLID TOPS AND MANHOLE COVERS NO NUMBER 5 EA. $ 4500.00 | $ 22,500.00
10" PVC SEWER NO NUMBER 188 LF $ 150.00 | $ 28,200.00
SANITARY SEWER MANOLE - 4' DIAM, 4-8' DEEP NO NUMBER 3 EA. $ 4,000.00  $ 12,000.00
TYPE A 48"x78" ELLIPTICAL CONCRETE PIPE (3-2' TYPE B TRENCH BOX) 0601-6429 258 LF $ 900.00 | $ 232,200.00
TYPE 12 STORMWATER MANHOLE >10 <20' Height 0605-3072 6 EA. $ 40,000.00 | $§ 240,000.00
TOTAL - UTILITY RELOCATION $ 534,900.00
PAVING AND SIDEWALK RESTORATION
2" SUPERPAVE ASPHALT MIX 12.5 MM SRL-G 0411-0353 3290 SY $ 23.27 | $ 76,558.30
6" SUPERPAVE BASE 25MM 0311-0026 1645 SY $ 38.00 | $ 62,510.00
SIDEWALK (EXCLUDES SIDEWALK REPLACEMENT REQUIRED FOR KNEE
WALLS/TRENCH DRAINS) 0676-0001 1254 SY $ 9350 | $ 117,249.00
CURB AND GUTTER 0641-0005 80 LF $ 85.00 | $ 6,800.00
SAW-CUTTING AND OVERLAY SEALING 0515-0001 3215 LF $ 700 $ 22,505.00
TACK COAT 0460-0001 4800 SY $ 050 § 2,400.00
MILLING 2" 0491-0013 2400 SY $ 358 | % 8,592.00
CRUSHED AGGREGATE BASE COURSE (8") 0310-0003 2400 SY $ 842 | § 20,208.00
TOTAL- PAVING AND SIDEWALK $ 316,822.30
TOTAL - NET CONSTRUCTION COSTS $ 3,102,229.30
OTHER PROJECTED COSTS
OTHER DEMOLITION AND HAUL OFF (1%) NA 1 LS $ 31,02229 | $ 31,022.29
PERMITTING COSTS (2%) NA 1 LS $ 6204459 | $ 62,044.59
ENGINEERING, SURVEY, SUE, EASEMENT, CONSTRUCTION ADMIN (15%) NA 1 LS $ 46533440 | $§ 465,334.40
STAGED MOBILIZATION (8%) NA 1 LS $ 248,178.34 | $§ 248,178.34
E&S COSTS (3%) NA 1 LS $ 93,066.88 | $ 93,066.88
TOTAL - OTHER COSTS $ 899,646.50
GRAND TOTAL:
Net Costs $ 4,001,875.80
5% Estimated Contingency $ 200,093.79
Total Estimated Cost: $ 4,201,969.59
D-3 1889a
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West Chester Borough Stream Protection Fee Program

Appeal Policies and Procedures Manual
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Introduction

The Borough has established a Stream Protection Fee (SPF) which will provide a dedicated funding source for
the ongoing expenses associated with the Borough's stormwater management system and compliance with
Pennsylvania Department of Environmental Protection Municipal Separate Stormwater System (MS4) permit
requirements. All developed parcels in the Borough will be required to pay the fee, which is based on the
impervious coverage of the parcel. Property owners are entitled to appeal the user fee In accordance with
the procedures in this manual and the Stream Protection Fee Ordinance (“SPF Ordinance”).

Overview

Property owners are entitled to appeal the user fee, per Section 11 — “Appeals” of the SPF Ordinance. This
manual has been prepared to detail the policies and application procedures by which a property owner can
appeal the SPF,

Appeal of Stream Protection Fee
Objective

The appeal process is established to provide relief if a property owner believes the provisions of the SPF
Ordinance have been applied in error. A property owner may appeal In accordance with the provisions
described in greater detail In this manual.

Appeals Policies
The basis for an appeal may include, but Is not limited to the following:
1. Incorrect parcel information;
2. Inaccurate impervious area calculation;
3. Inaccurate Tler category assighment;
4. Mathematical error.

A Special Conditions Appeal {SCA} which addresses a circumstance where the property owner can
demonstrate that the stormwater runoff from their parcel is not placing the same demand on the Borough
system or services provided under the stormwater program as other impervious area, A property owner may
appeal their SPF as a Special Conditions Appeal {SCA), provided the owner can demonstrate that:

5. Their parcel(s)’s stormwater runoff impact on the stormwater system or services is
significantly less than suggested by its amount of impervious area; and

6. Their parcel or a portion thereof drains completely outside of the Borough.
All applicants must be current with their stormwater fees to be eligible for a SCA.

Application

For all appeals, the property owner must submit an application using the Appeal Application form provided by
the Borough and include supporting documentation as further described herein.

Appeals Application Procedures

Application Forms

Application Forms are available in Appendix A as well as in electronic format (Word file) on the Borough's
website,
1916a
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Appendix A
Appeal Application
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. BOROUGH OF WEST CHESTER
! CHESTER COUNTY PENNSYLVANIA

STREAM PROTECTION FEE APPEAL APPLICATION

The Borough has established a Stream Protection Fee (SPF) and all developed parcels in the Borough
are required to pay the fee, whichis based on the impervious coverage of the parcel. Property owners
are entitled to appeal the user fee in accordance with the procedures in the Appeals Manualand the
Stream Protection Fee Ordinance 2015-##

Submit completed form: spf-program@west-chester.com
or mail to:
Borough of West Chester Stormwater Program
401 E. Gay Street, West
Chester, PA 19380

Application Date: SPF Account No.:
Owner Name: Mailing Address:
Property Address:

Phone Number; Emall Address:

Reason for Appeal (Check all that apply):
incorrect parcel information

inaccurate impervious area calculation
Inaccurate Tier category assignment

Mathematical error

Special Condition Appeal
[f the applicant is choosing this appeal, both reasons below must be true:

The stormwater runoff impact on the stormwater system or services is significantly less than
suggested by its amount of impervious area; and

Applicant’s parcel or a portion thereof drains completely outside of the Borough.

Supporting Documentation Checklist (provide all tems listed below)
Copy of SPF Bill

Plot plan, map, aerial image or similar information detailing actual impervious surfaces
currently on-site

Requested value for the correct impervious area/ associated with the property for which an
appeal is being requested (provide in Description, page 2)

1920a
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Appeal Description

Provide detailed description of the billing error and your interpretation of corrected information. Attach
additional sheets as necessary. Photographs are not required, but helpful.

| attest that the information provided in this Appeal Application is complete and accurate:

Applicant Sighature:

Borough Use Only

Date Received:

Reviewed By:

Status: O Approved
[ Approved with Medifications
[ Additionalinformation Needed
[l Denied

Notes:

Date Responded:

1921a
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Definitions

Words used herain shall be defined in accordance with their definition in the SPF Ordinance. If a word used in
this manual is not defined in the SPF Ordinance, it shall be defined as follows:

Apartment - a building on a separate lot containing three or more dwelling units.

Credit - a recurring discaunt on the SPF which is applied to the property owner's bill to reduce the SPF on a
recurring basis. The credit is valid for a set period (currently three years), after which time the property owner
must reapply.

Dwelling Unit - One or more roomns in a building, designed for occupancy by one family for living purposes and
having its own permanently installed cooking and sanitary facilities, with no enclosed space (other than
vestibules. entrances or other hallways or porches) In common with any other dwelling unit. No dwelling unit
shall have morethan 50% of its exterior below the level of the exterlor grade. A dwelling unit may be
contained in any of the following structures:

A, SINGLE-FAMILY DETACHED - A building designed for and occupied exclusively as a residence
for only ane family and having no party wall in common with an adjacent building.

B. SINGLE-FAMILY DETACHED, MOBILE HOME - A transportable single-family detached dwelling
unit intended for permanent occupancy, contained in one unit or in two units designed to be joined
into one integral unit capable of agaln belng separated for repeated towing, which arrlves at a site
complete and ready for occupancy except for minor and incidental unpacking and assembly
operations and is constructed as permitted In Article VI, with the same, or eguivaient, electrical,
plumbing and sanitaty facilities as for a conventional single-family detached dwelling. A mobile home
shall include any addition or accessory structure, such as porches, sheds, decks or additional rooms,
which is attached to it. A mobile home does not include recreational vehicles or travel trailers.

C SINGLE-FAMILY SEMIDETACHED - A huilding designed for and accupied exclusively asa
residence for anly ene family and having one party wall in common with an adjacent building.

D. SINGLE-FAMILY ATTACHED - A building designed for and occupled exclusively as a residence
for anly one family and having two party walls in common with an adjacent building, except for end
units.

E. TWO-FAMILY DETACHED - A building designed for and occupied exclusively as a residence for
two families, with one family living wholly or partly over the other, and having no party wallin
commeon with an adjacent buflding.

F. TWO-FAMILY SEMIDETACHED - A building designed for and occupied exclusively as a
residence far two families, with one family living wholly or partly over the other, and having one party
wall in cormmon with an adjacent building.

G. TWO-FAMILY ATTACHED - A building designed for and occupied exclusively as a residence for
two families, with one family living wholly or partly over the ather, and having two party walls in
common with adjacent bulldings.

H. MULTIFAMILY - See "apartment.”

Impervious Drainage Area {IA) - the impervious surfaces within the tand contributing runoff to a single point
(including but not limited to the point/line of interest used for hydrologic and hydraulic calcutations) and that
is enclosed by a natural or man-made ridge line,

Multi-Family Residential Property- a property which s improved with a building that Is used as an apartment
of multi family dwelling. Multi-Family Residential Properties are only eligible to apply for a credit under the
Non-Residential Credit Program. Apartment units are considered Multi-Family Residential under the S5PF
Credit Program,

) 1926a
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Non-Residential Credit Types

The Non-Residential Credit Program incentivizes owners af any non-residential property (commercial, institutional,
industrial, etc.) and multi-family residential property to manage thelr stormwater an site and reduce 1A on thelr
property. This program includes credits which can be applied to the property owner’s bill to reduce the SPFon a
recurring basls. The credit is valid Tor a set period (currently three years), after which time the property owner must
reapply. The maximum credit is 60% of the SPF if the facility is maintained by the property owner and provides both
quantity and/or quality controls. The maximum can be achieved by applying for a credit associated with one or
miore SMP types.

A non-residential property owner may apply for an eligible SMP type that is listed In Table 3, The amount of
financial credit(s) earned far any given property Is based on the type of SMP installed. Intensive practices such as
green infrastructure are a primary strategy in the Borough's stormwater program due in large part to the multiple
henefits they provide above and beyend management of stormwater volume. Therefare, green infrastructure is
eligible for a larger credit than less intensive practices such as the non-structural controls category. Table 3 lists the
eligible practices for credits under the non-residential program, and includes the specific credit amounts.
Requirements for each type af SMP category and example calculations are provided in the follawing sections.

TABLE 3.
Credits for Man-Residential Property Credit Types
Type of Stormwater Management Practice Credit (35) Possible Example Practices
) ) Raln gardens, bloretention, infiltration trenches, parmeable
Green Infrastructura / Runoff Volume Controls 60% pavements, green raofs
. \ ASLIUCY fand, d ; i .
peak Runoff Rate (Flood) Contrals 0% Constructed wetiand, dry extended detention pond

wet/retention pond, underground detentlon system

Constructed wetland, constructed filters, vepetated swale/fiter

I s ity T 2 ) 14 | ;
Water Quality Treatment 30% sirip, proprietary treatment devices
Non-Structural Controls 155 Tree canopy, downspout disconnection, approved environmental
" sducation/autreach program
National Pallutant Discharge Elimination System 159 Facilities with an active and fully-compliant MPDES starmwater
{NPDES) Stormwater Permit ’ permit

Calculation of Non-Residential Credits

The Non-Residential Credit is calculated bazed on the amount of 1A treated by stormwater management facilities
(also called the impervious drainage areu) that are owned and maintained by a property owner. For each type of
credit summarized in Table 3, the fee associated with the amount of |A treated by a stormwater management
facility is reduced by the percent credit for the type of credit. The following equation illustrates the credit
calculation:

Treated 1A

SPF Credit = ( o )x Credit % by Type % SPF

Where:
e Treated IA: amount of impervious area treated by an eligible stormwater facility, ft*
o Credit% by Type: the percent credit allowed for by type of facility (see Table 3}

& SPF: Stream Pratection Fee for current levy year, expressed as $ per 1,000 ft?

Requirements and examples of the credit calculation for each SMP type are detailed below.

001682 1930a
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Stormwater Feature Drainage Area Percentage

To determine the amaunt of |A treated by a stormwater facility, the drainage area specific to the facility must be

determined. Note that if the facility drains IA elther on or aff the property,

the total impervious treated for the

purposes of credit calculations typically cannot exceed the amount of 1A on the property. This informatian is
penerally included in the origlnal design documents (drawlings and/or stormwater report) for a facility. If the ownar
cannot find this information, they may attempt to ectimate it through an online Mapping package such as the {free)
Google Earth or Google Maps program, or hire a registered professional engineer or registered land surveyor.

Green Infrastructure / Runoff Volume Control Credit

Runoff volume control practices reduce the velume of stormwater ru roff entering the public drainage system.
Green infrastructure practices can reduce volume and restore the natural hydrologic cycle, in addition to providing
several community-related benefits, Green infrastructure employs the following processes to mimic

predevelapment conditions:
e Infiltration (allowing water to slowly soak into the sail)

s Evaparation/transpiration using native vegetation

« Rainwater capture and re-use (storing runoff to water plants, flush toilets, etc.)

Green Infrastructure Credit Requirements

¢ Any green infrastructure or volume control practice must capture 1 inch of runoff for full credit. The 1 inch of
captured runoff is translated into a volumne of water by multiplying it by the captured drainage area. Table 4
provides brief guidance oh various green infrastructure technologles, including consideration of design,
construction, operation and maintenance. in all cases, retention and detention facilities should be designed to

completely drain water within 48 hiours,

TABLE 4,

Greeq infrastructure types with brief overview of design and construction requirements, as well as operational and

maintenance needs.

Green Infrastructure Type Design / Construction Guidance

Pravide overflow to discharge water
durirg |large storm events

Cisterns/Rain Barrels

Discharge water before next stohm event

Consider site topography, placing
structure up-gradient of plantings {if
applicable} will aljow watering to work
with gravity and eliminate pumping
naeds

All rain barrel openings must have
screens to prevent the growth of
mosquitoes {ar other vector-control
st be provided).

Operation and Malntenance

Discharge before next starm avent

Clean annually and check for loose
valyas, etc.

Winterize the system: may require fliow
bypass valves during the winter

ponding depths of o more than 12
inches arid drawdown within 48 hours

Bioretention/Rain Gardens

Native vegetation that is tolerant of
hydrologic variabllity, salts ete,

\Water Table/ Bedrock Separation: 2-foot
minimum, 4-foot recammended

Solls: H5G A and B preferred; C & D may
requlre an underdrait

May reguire watering during
establishment

Spat weeding, Bruning, erosion repair,

trach remaval, mulch reapplication
required 2-3x/growing seasan

Maintenance tasks and costs are
ganerally similar to traditlanal
landscaping but less frequentiy
performed
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TABLE 4.

Green infrastructure types with brief overview of design and construction requirements, as well as operational and

maintenance needs.

Green Infrastructure Type

Design / Construction Guidance

Operation and Maintenance

Overflow required to release water
during extreme events

Maximum loading ratio: 20:1; not more
than 1 acre to one rain garden

Green Roofs

2-6 inches of non-soil engineered media;
assemblies that are 4 inches and deeper
may include more than one type of
engineered media.

The roof structure must be evaluated for
compatibility with the maximum
predicted dead and live loads.

Waterproofing must be resistant to
biological and root attack.

Typically installed on flat or gently-
sloping rooftops

Once vegetation is established, spot
weeding, replanting, and fertilization as
required

Maintenance cost is similar to traditional
landscaping, $0.30-$1.00 per square foot

Permeable Pavements

Level storage bed bottoms,
uncompacted permeable subgrade soils

Water Table/ Bedrock Separation: 2-foot
minimum, 4-foot recommended

Provide positive stormwater overflow
from bed

Surface permeability >20” /hour and
drawdown within 48 hours

Pretreatment for sediment-laden runoff

Clean inlets/outlets

Vacuum twice per year {typically), usually
with a street cleaning unit

Maintain adjacent landscaping/planting
beds to prevent wash-oh

Periodic replacement of paver blocks

During winter, no sand/grit/abrasives
and only clean salt or other deicers

Tree Trenches

Flexible in size and configuration

Native, appropriate tree species
selection and spacing and soil volumes

Quick drawdown
Linear infiltration/storage trench

New inlets, curb cuts, or other means to
introduce runoff into the trench

Water, mulch, treat diseased trees, and
remove litter as needed

Annual inspection for erosion, sediment
buildup, vegetative conditions

Biannual inspection of cleanouts, inlets,
outlets, etc.

Subsurface infiltration Practices

Water Table/ Bedrock Separation: 2-foot
minimum, 4-foot recommended

Level or terraced infiltration surfaces
preferred

Avoid proximity to buildings, drinking
water supplies, karst features, and other
sensitive areas

Appropriate soil types {permeability,
limiting layer, etc.)

Drawdown within 48 hours

Provide pretreatment and positive
overflow in most cases

All pretreatment devices, catch basins,
and inlets should be inspected and
cleaned at least twice per year

If vegetated, the overlying vegetation of
subsurface infiltration feature should be
maintained in good condition and any
bare spots re-vegetated as soon as
possible.

Vehicular access on vegetated
subsurface infiltration areas should be
prohibited.
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Non-Structural Control Credit Calculation Example #2
A property with 18,000 square feet (sf) of total 1A undertakes an educational campaign to provide stormwater
outreach to the congregants. The SPF is $6.70 per 1,000 sf per manth, the SPF Credit would be as follows:

18,000
1,000

The SPF befare the credit is $120.60 per month and the net SPF including the credit is $102.51 per month,

SPF Credit = ( ) x 15% x $6.70 = $18.09

National Pollutant Discharge Elimination System (NPDES) Stormwater Permit Credit

Tha NPDES Stormwater Permit credit applies to any entity who has an existing current NPDES permit approved by
PADEP. The credit applies a 15% reduction to the SPF bill.

NPDES Stormwater Permit Credit Requirements
This credit applies to any property that has an active, fully-compliant NPDES Permit from PA DEP,

NPDES Stormwater Permit Credlt Calculation
A property with an active, fully compliant NPDES Permit from PADEP has 10,000 square feet (sf) of total 1A, The SPF
is 56.70 per 1,000 sf per month, the SPF Credit would be as follows:

3

1 0
* ] == D kY I = 3 L]
SPF Credit = 15% x $6.70 X 1000 £10.05

The SPF before the credit is $67.00 per month and the net SPF including the creditis $56.95 per month.

001688 1936a
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s Documentation of purchase and/or installation of the SMP including receipts, invaices, packing
slips, or other records if avallable,

s Calculations or other documentation of impervious drainage area and SMP capacity estimates

e Maintenance logs noting the past inspection and maintenance recards {or receipts fram vendors
hired ta perform maintenance), or for newly constructed SMPs, a description of the proposed
seasonal maintenance activities that the property owner will undertake.

In the event the credit application is missing infarmation, Barough staff will request additional decumentation to
aid in review of the credit application.

Submission of Credit Application

Electronic submissions can be made to spf-program @west-chester.com. Submit a copy of the campleted credit
application, the checklist, all supporting documentation and the non-refundable application fee (if applicable) to:

Borough of West Chester

Attention: Stream Protection Fee Program - Credit
205 Lacey Street

West Chester, PA 19382

Determination
Borough staff will review the credit application and issue a determination na |ater than Navember 1. The applicant
will be notified by letter and/or email of the decision.

Appeal of Determination

Appeal of the credit determination can be made in accordance with Section 11 = “Appeals” of the Borough's
Stream Protection Ordinance. Typically, a credit application will be primarily denied due to technical inadequacies.
Should those inadequacies be addressed, the property owner may resubmit thelr application to the Barough.

|ssuance of Credits
Credits will be applied in the farm of a credit and will be applied to subsequent bills.

Credit Renewal

Non-Residential SPF credits will be valid for thrae years, aftar which they will require renewal by the property
owner. To continue to receive the SPF credit, property owners are required to reapply before the credit period
expires within 3 years, Should the owner fail to submit a renewal application, the eredit(s) will expire. When
reapplying, the property owner must update their demonstration of stormwater facility maintenance hy including
sufficient documentation in the application package.

Site Inspections

Upon receipt of a credit application, the Borough or its designated appointes, may inspect the parcel to verify all
information and supporting documentation. Efforts will be made to notify the oraperty owner in advance. If the
Borough's site inspection determines that the SMP is not being maintained apprapriately, the credit could be
denied. The Borough may choase to withhald the credit until the praperty owner demanstrates that the SMP is
being appropriately maintained.

Termination of Credits

Aporoved credits may be terminated at any time if the SMPs are found to be nat functional, Imﬁrﬁperig
maintained, or if the owner fails to restore the SMPs pg&%ggough notification. 1938a
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Change in Property Ownership

If a property is sold and there is a change in ownership, the credit {
place until the three-year credit term is completed. The new property owner will

application in accordance with the Credit Renewal policy dascribed in this Manual.

residential or non-residential) will remain in
be reguired to resubmit the credit

1939a
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Definitions

Words used herein shall be defined in accordance with their definition in the SPF Ordinance. If a word used in this manua! is not defined in the SPF
Ordinance, it shall be defined as follows:

Apartment - a building on a separate lot containing three or more dwelling units.

Credit - a recurring discount on the SPF which is applied to the property owner’s bill to reduce the SPF on a recurring basis. The credit is valid for a set

period of time (currently three years), after which time the property owner must reapply.

Dwelling Unit - One or more rooms in a building, designed for occupancy by one family for living purposes and having its own permanently installed

cooking and sanitary facilities, with no enclosed space (other than vestibules. entrances or other hallways or porches) in common with any other dwelling

unit. No dwelling unit shall have more than 50% of its exterior below the level of the exterior grade. A dwelling unit may be contained in any of the
following structures:

A. SINGLE-FAMILY DETACHED - A building designed for and occupied exclusively as a residence for only one family and having no party wall in

common with an adjacent building.

B. SINGLE-FAMILY DETACHED, MOBILE HOME - A transportable single-family detached dwelling unit intended for permanent occupancy,
contained in one unit or in two units designed to be joined into one integral unit capable of again being separated for repeated towing, which
arrives at a site complete and ready for occupancy except for minor and incidental unpacking and assembly operations and is constructed as

permitted in Article VI, with the same, or equivalent, electrical, plumbing and sanitary facilities as for a conventional single-family detached

dwelling. A mobile home shall include any addition or accessory structure, such as porches, sheds, decks or additional rooms, which is attached to

it. A mobile home does not include recreational vehicles or travel trailers.

C. SINGLE-FAMILY SEMIDETACHED - A building designed for and occupied exclusively as a residence for only one family and having one party

wall in common with an adjacent building.

D. SINGLE-FAMILY ATTACHED - A building designed for and occupied exclusively as a residence for only one family and having two party walls

in common with an adjacent building, except for end units.

E. TWO-EAMILY DETACHED - A building designed for and occupied exclusively as a residence for two farnilies, with one family living wholly or

partly over the other, and having no party wall in common with an adjacent building.

F. TWO-FAMILY SEMIDETACHED - A building designed for and occupied exclusively as a residence for two families, with one family living

wholly or partly over the other, and having one party wall in common with an adjacent building.

G. TWO-FAMILY ATTACHED - A building designed for and occupied exclusively as a residence for two families, with one family living wholly or

partly over the other, and having two party walls in common with adjacent buildings.

H. MULTIFAMILY - See "apartment.”

SPF RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017
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Maximum Credit Amount

The maximum credit that any one property can receive is 60% percent of their fee. No property will receive 100% credit or reduction of the fee, and the
maximum is set at 60% because the Borough needs to fund programmatic elements, public stormwater facilities, and perform standard maintenance,
repair and rehabilitation of publicly owned stormwater facilities. Even if a property manages 100% of the stormwater runoff on their site, the Borough still
has obligations under its MS4 permit and needs to maintain the public drainage system to protect the health and safety of the public.

Maximum Rebate Amount

There is no maximum SPF rebate for residential property owners, except within each SMP category as described below. The rebate can only be applied to
one SMP for a given area of |A. For example, if a downspout is disconnected to a rain garden, the homeowner is only eligible for one rebate associated
with that specific rooftop drainage area (i.e., the homeowner could receive the higher rain garden rebate, but not the disconnection rebate as well). The
rebate is a one-time refund, per property. If the property is sold, the new owner is not eligible for an additional rebate.

SPF RESIDENTIAL CREDIT MAMUAL — NOVEMBER 2017 g
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Rain Garden Rebate/Credit Calculation Example
A property owner installs a 50 square foot rain garden draining a total of 750 square feet of IA, capable of capturing 1 inch of runoff from their
contributing IA. The following example calculation shows the methodology used to determine the rain garden one-time rebate and recurring credit.

Rain Garden Rebate Calculation

Etal Rebate = Rain Garden Rebate Amount ($/500 SF) x (Impervious Area Captured in square feet = 500 square feet) }
I 1

[Total Rebate = $100 x (750 square feet + 500 square feet)

Fota] Rebate =$100x 1.5

—\/_
Total One-Time Rebate = $150

659

0

Rain Garden Annual Credit Calculation

Eotal Annual Credit = Annual Credit Amount ($/500 SF) x {(Impervious Area Captured in square feet + 500 SF)

]
~ Lo
N
Total Annual Credit = $20 x (750 square feet + 500 square feet)
<
V_
(Total Annual Credit=$20x 1.5
5
Total Annual Credit = $30
SPF RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017 20
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= Refer to Appendix A: “How to Create a Site Plan” for instructions

=  The property owner should utilize the Borough’s online mapping program which allows users to search for their property address
and view their mapped parcel and impervious area. The website also allows for the user to print on a page size sheet suitable for
inclusion in the application.

s Documentation of purchase and/or installation of the SMP including receipts, invoices, packing slips, or-other records if available.
» Calculations or other documentation of impervious drainage area and SMP capacity estimates

e Maintenance logs noting the past inspection and maintenance records (or receipts from vendors hired to perform maintenance), or for
newly constructed SMPs, a description of the proposed seasonal maintenance activities that the property owner will undertake.

In the event the credit application is missing information; Borough staff will request additional documentation to aid in review of the credit application.

Submission of Credit Application

Electronic submissions can be made to spf-program@west-chester.com. Submit a copy of the completed credit application. the checklist. all supporting
documentation and the non-refundable application fee (if applicable) to:

Borough of West Chester Department of Public Works
Attention: Stream Protection Fee Program — Credit Program
205 Lacey Street

West Chester, PA 19382

Determination

Borough staff will review the credit application and issue a determination no later than November 1. The applicant will be notified by letter and/or email of
the decision.

Appeal of Determination

Appeal of the credit determination can be made in accordance with Section 11 — “Appeals” of the Borough's Stream Protection Ordinance. Typically, a credit
application will be primarily denied due to technical inadequacies. Should those inadequacies be addressed, the property owner may resubmit their
application to the Borough.

Issuance of Credits

Rebates and/or Credits will be applied in the form of a credit and will be applied to subsequent bills.

SPF RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017 1974a 28
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Credit Renewal

Residential SPF credits will be valid for three years, after which they will require renewal by the property owner. This renewal policy does not apply to the
SPF Rebate which is a one-time refund per property. To continue to receive the SPF credit, property owners are required to reapply before the credit period
expires within 3 years. Should the owner fail to submit a renewal application, the credit(s) will expire. When reapplying, the property owner must update
their demonstration of stormwater facility maintenance by including sufficient documentation in the application package.

Site Inspections

Upon receipt of a credit application, the Borough or its designated appointee, may inspect the parcel to verify all information and supporting documentation.
Efforts will be made to notify the property owner in advance. |f the Borough's site inspection determines that the SMP is not being maintained
appropriately, the credit could be denied. The Borough may choose to withhold the credit until the property owner demonstrates that the SMPis being
appropriately maintained.

Termination of Credits
Approved credits may be terminated at any time If the SMPs are found to be not functional, improperly maintained, or if the owner fails to restore the SMPs
per Borough notification.

Change in Property Ownership

If a property is sold and there is a change in ownership, the credit (residential or non-residential) will remain in place until the three-year credit term is
completed. The new property owner will be required to resubmit the credit application in accordance with the Credit Renewal policy described in this
Manual. As the residential rebate is a one-time refund amount provided per property per eligible SMP, a new owner is not eligible for previously awarded
rebates once a property changes hands.
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Pennsylvania’s

STATE SYSTEM

of Higher Education

JECE LY EE}
January- 18, 2018 ' UAN’Z 507 -
| BY:.

Mr. Michael Perrone

Manager

Borough of West Chester

The Spellman Building

829 Paoli Pike

West Chester, PA 19380-4551

Re:  Storm Water Management Fee
West Chester University of Pennsylvania

Dear Mr. Perrone:

| am Chief Counsel for Pennsylvania's State System of ngher Education {"State System”). As|
am sure you are aware, West Chester University of Pennsylvania (“University”) is one of fourteen
(14) component universities of the. State-System.

1 am writing to you to formally advise the Borough that the University will not be paying the storin
water management fee invoices that the Borough sent to the University. As previeusly explained,
the University is not legally authorized to pay those. invoices because: (1) the Borough does not
have the statutory authority to impose a storm water management fee on a Commonwealth entity,
such as the University; and (2) even if such statutory authority existed, the Borough's storm water
management fee is a tax, from which the Univeisity, as a Commorniwealth entity; is immune.

Pursuant to the State System of Higher Educatioh's enabling statute, the State System and its
constituent universities aré desjgnated a “government instrumentality.” 24 P.S. §20-2002-A(a);
As an instrumentality of the Commonwealth, the Unjversity is a Commonwealth enfity. that is
immune to local taxation unless the Pennsylvania General Assembly has expressly granted the
political subdivision the authority to tax property owned by the Commonwealth.

In Lehigh-Northampton Airport Authority v. Lehigh: County Board. of Assessment Appeals, 889
A2d 1168, 1172 (Pa. 2005); the Pennsylvania Supreme Court destribed the Commionivealth’s
tax immunity as follows:

‘Because the i power to tax is vested w1thm the General Assembly; real estate is immune
from local taxation unjess that bady hak granted taxing duthority to political subdivisions.
Even where, such focal taxing power exists, property-owned by the Commonwealth anid its
agencies remains unaffected by—or immune from—such power absent express statutory

2988 N. Savond Street, Harisburg, PA 171161201 | 717.720.4000 | www.passhe.edu N pebeseniters FEnine ooy oo it
w o - % 'I.M\m ;‘Eg 5?%?& @ FITIOES PANTEEERR  MierwileUriversity @ H:Wk o ﬁ&sﬁi
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Mr. Michael Perrone
Borough of West Chester
January 18, 2018

Page 2

authorization to the contrary.. SEPTA v. Board of Revision of Taxes, 833 A.2d 710, 713
("It cannot be presumed that general statutory provisions giving local subdivisions the
power fo tax local real estate, were meant to include property owned by the
Gammonwealth..."); see also Commonweaith v. Daiphin County, 335 Pa. 177;180-181,
6 A2d 870, 872 (1939) (explaining that legislation generally doss not affect the
sovereign's rights unless it clearly intends fo do so, and that, particularly In'the context of
taxation, any other rule could "upset the orderly processes of government by allowing the
sovereign power to be burdened by municipal taxes™).
The Borough's storm water management fees are not charges for actual services provided to the
University by the Borough. Instead, they are the imposition of a general tax for the im provement,
and maintehance of thé Borough's storm water infrastructure. As a fesult, these fees are a tax,
regardless of what the Borough chooses to call them. The proper- characterization of a
governmental tharge does not.depend on what it has been called, but the purposes for which it
has been enacted. See Clement & Muller, Inc. v. Tax Review Board, 659 A.2d 596 (Pa.
Commanweslth Ct., 1995), affd, 715 A.2d 397 (Pa. 1998) (distinguishing a tax frony a regulatory
fee), Philadelphia v. Soltheastern Pennsylvania Transportation Authority, 303 A.2d 247 (Pa.
Commonwealth Ct., 1973) (distinguishing a tax from a license fes), ]
The Commonwealth pays neitfier for the general operations of local goverriment. nor for local
irifrastructure improverents, even tholigh the Commonwealth méy benefit from both. Pittshurgh
v. Sterreft Subdistrict School, 54 A.-463 (Pa. Supreme Ct., 1903); see also Southwest Delaware
County- Municipal Authorify v. Aston Township, 198 A2d. 867 (Pa. Supreme Gt 1964);
McCandless Township Sanitary Authority v. PennDOT, 488 A. 2d 367 (Pa. Commonwealth Ct.,
1685).

In this case, hone of the sources of legal authority for the imposition of storm water management
fees stated in the Borough's ordinance contain the éxpress statutory authority required

Please let me khow if there is anything further you need from the University ort this matter.

Sincerely,

Andrew C. Lehman
Chief Counsel

ACL:mar

c Jennifer Whare, Deputy General Counsel
Christopher M. Fiorentine, President
Uriiversity Legal Counsel

l\LegalProtected\Chief CounselMiscWG Bordugh Storm Water Managemen{ Fée.docx
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA
THE BOROUGH OF WEST CHESTER
Plaintiff . Original Jurisdiction
V. '

PENNSYLVANIA STATE SYSTEM
OF HIGHER EDUCATION

&

WEST CHESTER UNIVERSITY
OF PENNSYLVANIA OF THE :
STATE SYSTEM OF HIGHER EDUCATION

Defendants
AFFIDAVIT

I, Barbara Lionti, being duly sworn upon oath, depose and state as follows:

1. I am over eighteen (18) years of age and sui juris.

2. I have personal knowledge of the matters set forth in this Affidavit and am
otherwise competent to testify to the matters and content set forth herein.

3. I hold a Bachelors’ Degree in Accounting from Neumann University.

4, I am employed by The Borough of West Chester (the “Borough”) as Finance
Director for the Borough.

5. My business address is 401 East Gay Street, West Chester, Pennsylvania 19380.

6. I have served in my current position as Finance Director for the Borough since

April 29, 2019.
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7. Prior to assuming the position of Finance Director for the Borough, I served as
Assistant Treasurer for the Borough from February 3, 2003 through June 26, 2017.

8. Prior to assuming the position of Assistant Treasurer for the Borough, I served as
Cash Manager for the Borough from June 27, 20017 through April 28, 2019.

9. All told, T have been employed by the Borough in its financial administration for
more than eighteen (18) years.

10.  Inmy current position as Finance Director for the Borough, I report directly to the
Borough Manager.

11.  As part of my responsibilities as Finance Director for the Borough, I am familiar

with the substance of Chapter 94A of the Borough Code (the “Stream Protection Ordinance”).

12.  Inmy current position as Finance Director for the Borough, I manage and supervise
administrative financial aspects of Borough operations including, without limitation, (A)
budgeting, (B) accounts receivable, (C) accounts payable, and (D) payroll

13. I am also, and have been since the inception thereof, the Borough employee
responsible for billing and collection of the Stream Protection Fee, as defined and authorized
pursuant to the Stream Protection Ordinance, and deposits to and payments from the Stormwater
Management Fund, as defined and authorized pursuant to the Stream Protection Ordinance.

14.  As part of the administration of the Stream Protection Fee under and pursuant to
the Stream Protection Ordinance, the Borough established an account for each Developed Property
(as that term is defined in the Stream Protection Ordinance) within the Borough.

15.  As of the date of this Affidavit, there are 4,343 such accounts established for the

purpose of billing and collection of the Stream Protection Fee (each, a “Stream Protection Fee

Account” and, plurally, “Stream Protection Fee Accounts™).
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16.  On an annual basis, the Borough transmits invoices for the Stream Protection Fee
to the party responsible for payment under each Stream Protection Fee Account (each, a “Stream

Protection Fee Invoice” and, plurally, the “Stream Protection Fee Invoices™).

17.  The amount of the Stream Protection Fee which is due under a given Stream
Protection Fee Account is established in the manner as set forth in the Stream Protection Fee
Ordinance.

18.  As more fully set forth in the Stream Protection Fee Ordinance and, as applicable,
(A) the Appeal Policies and Procedures Manual, (B) the West Chester Borough Stream Protection
Fee Program Residential Credit and Rebate Policies and Procedures Manual, and (C) the West
Chester Borough Stream Protection Fee Program Non-Residential Credit Policies and Procedures
Manual (each of which is available on the Borough website at west-chester.com), the party
responsible for payment under each Stream Protection Fee Account may apply for and, under
certain circumstances, obtain a credit against or rebate of the Stream Protection Fee which is
applicable to each Developed Property.

19.  The aggregate amount of the Stream Protection Fee for all Stream Protection Fee
Accounts in 2021 is One Million Three Hundred Forty Seven Thousand Seven Hundred Four and
66/100 Dollars ($1,347,704.66).

20.  The annual average aggregate amount of the Stream Protection Fee for all Stream
Protection Fee Accounts between 2017 and 2021 is One Thousand Five Hundred Forty-Three and
83/100 Dollars ($1,543.83).

21.  As more fully identified on Exhibit A attached hereto and incorporated into this
Affidavit, there are eighteen (18) Stream Protection Fee Accounts associated with that portion of

the campus of West Chester University which is located within the jurisdictional limits of the
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Borough and for which the party bearing payment responsibility is identified as either West

Chester University or the Commonwealth of Pennsylvania (the “University-Related Stream

Protection Fee Accounts™).

22.  The Borough prepared and transmitted to the party responsible for the same Stream
Protection Fee Invoices for each of the University-Related Stream Protection Fee Accounts for

each year between 2017 and 2021 (the “University-Related Stream Protection Fee Invoices™).

23.  The total aggregate amount of the Stream Protection Fee under and pursuant to all
University-Related Stream Protection Fee Invoices between 2017 and 2021 is Six Hundred Sixty
Thousand Four Hundred Forty-Three and 40/100 Dollars ($660,443.40).

24.  The total amount of the Stream Protection Fee under and pursuant to the University-
Related Stream Protection Fee Invoices for 2021 is One Hundred Thirty-Two Thousand Eighty-
Eight and 68/100 Dollars ($132,088.68).

25, The total amount of the Stream Protection Fee under and pursuant to the University-
Related Stream Protection Fee Invoices for 2020 is One Hundred Thirty-Two Thousand Eighty-
Eight and 68/100 Dollars ($132,088.68).

26.  The total amount of the Stream Protection Fee under and pursuant to the University-
Related Stream Protection Fee Invoices for 2019 is One Hundred Thirty-Two Thousand Eighty-
Eight and 68/100 Dollars ($132,088.68).

27.  The total amount of the Stream Protection Fee under and pursuant to the University-
Related Stream Protection Fee Invoices for 2018 is One Hundred Thirty-Two Thousand Eighty-

Fight and 68/100 Dollars ($132,088.68).
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78, The total amount of the Stream Protection Fee under and pursuant to the University-
Related Stream Protection Fee Invoices for 2017 is One Hundred Thirty-Two Thousand Eighty-
Eight and 68/100 Dollars ($132,088.68).

79, As of the date of this Affidavit, the University-Related Stream Protection Fee
Invoices remain unpaid and outstanding.

30.  The total and aggregate amount of the University-Related Stream Protection Fee
Invoices between 2017 and 2021, as aforesaid, constitutes ten percent (10%) of the total and
aggregate amount of the Stream Protection Fee for all Stream Protection Fee Accounts between
2017 and 2021.

31.  Notwithstanding non-payment of the University-Related Stream Protection Fee
Invoices, as aforesaid, the Borough has incurred and paid costs and expenses from the Stormwater
Management Fund as contemplated and permitted pursuant to the Stream Protection Ordinance.

32.  For 2021, and as more fully set forth on Exhibit B attached hereto and incorporated
herein by reference, the budgeted expenditures from the Stormwater Management Fund totaled
Two Million Fourteen Thousand Eight Hundred Righty-Five and 00/100 Dollars ($2,014,885.00).

33.  For 2020, and as more fully set forth on Exhibit C attached hereto and incorporated
herein by reference, the budgeted expenditures from the Stormwater Management Fund totaled
One Million Eight Hundred Forty-Three Thousand Seven Hundred Twenty Eight and 00/100
Dollars ($1,843,728.00) and the actual expenditures from the Stormwater Management Fund
totaled One Million Two Hundred Twenty Nine Thousand Two Hundred Seventy-One and 97/100
Dollars ($1,229,271.97).

34.  For 2019, and as more fully set forth on Exhibit D attached hereto and incorporated

herein by reference, the budgeted expenditures from the Stormwater Management Fund totaled
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Three Million Two Hundred Twenty Two Thousand Nine Hundred Sixty-Two and 00/100 Dollars
($3,222,962.00) and the actual expenditures from the Stormwater Management Fund totaled One
Million Five Hundred Twenty Nine Thousand Seven Hundred Nine and 44/100 Dollars
($1,529,709.44).

35.  For 2018, and as more fully set forth on Exhibit E attached hereto and incorporated
herein by reference, the budgeted expenditures from the Stormwater Management Fund totaled
Two Million Nine Hundred Fifty Eight Thousand Ninety Four and 00/100 Dollars ($2,958,094.00)
and the actual expenditures from the Stormwater Management Fund totaled Two Million Five
Hundred Thirty Eight Thousand Six Hundred Ninety-Nine and 94/100 Dollars ($2,538,699.94).

36.  For2017, and as more fully set forth on Exhibit F attached hereto and incorporated
herein by reference, the budgeted expenditures from the Stormwater Management Fund totaled
Two Million Two Hundred Four Thousand Eight Hundred Sixty-Six and 00/100 Dollars
($2,204,866.00) and the actual expenditures from the Stormwater Management Fund totaled One
Million Two Hundred Ninety-Six Thousand Five Hundred Eighty-Four and 38/100 Dollars
($1,296,584.38).

37.  For years 2019 through 2021, the Borough made transfers from the Stormwater
Management Fund to reimburse the Borough General Fund for principal and interest expenses
related to a 2016 Bond Issuance, the proceeds of which the Borough used for stormwater-related

costs and expenses (the “2016 Bond Issuance™).

38.  For years 2017 and 2018, the Borough made transfers from the Stormwater
Management Fund to reimburse the Borough General Fund for costs and expenses which the

Borough incurred in establishing and starting operation of the stormwater-related program
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WEST CHESTER BOROUGH STREAM PROTECTION FEE

Account #
1-12-0243
1-12-0250
1-12-0243-MH
1-12-0244
1-12-0145
1-13-0003
1-12-0244-1
1-09-1066
1-12-0243-1
1-12-0250-1
1-09-1085
1-12-0253
1-13-0001
1-13-0002
1-12-0247
1-13-0008
1-12-0246
1-12-0245

Customer Name

COMMONWEALTH OF PA

COMMONWEALTH OF PA

COMMONWEALTH OF PENNSYLVANIA

COMMONWEALTH OF PA

GENERAL STATE AUTH

WEST CHESTER UNIVERSITY OF PA THE STATE SYSTM OF HIGHER EDUC
COMMONWEALTH OF PA

COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY

COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY OF PA

COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY OF PA OF THE STATE ETAL

WEST CHESTER UNIVERSITY OF PA OF THE STATE ETAL

WEST CHESTER UNIVERSITY OF PA STATE SYSTEM OF HIGHER EDUCATI
WEST CHESTER UNIVERSITY OF PA OF THE STATE ETAL
COMMONWEALTH OF PA

WEST CHESTER UNIVERSITY

Service Address
175 UNIVERSITY AVENUE, WEST CHESTER, PA 19382
25 W ROSEDALE AV, WEST CHESTER, PA 19382

50 SHARPLESS ST, MCCARTHY HALL, WEST CHESTER, PA 19383

25 UNIVERSITY AV, WEST CHESTER, PA 19382
300 W NIELDS ST, WEST CHESTER, PA 19382
733 S HIGH ST, WEST CHESTER, PA 19382

675 S CHURCH ST, WEST CHESTER, PA 19382
25 SHARPLESS ST, WEST CHESTER, PA 19382
628 S HIGH STREET , WEST CHESTER, PA 19383
720 S HIGH ST, WEST CHESTER, PA 19382

15 SHARPLESS ST, WEST CHESTER, PA 19382
615 S HIGH ST, WEST CHESTER, PA 19382

701 S HIGH ST, WEST CHESTER, PA 19382

703 S HIGH ST, WEST CHESTER, PA 19382

624 S HIGH ST, WEST CHESTER, PA 19382

702 S WALNUT ST, WEST CHESTER, PA 19382
13 UNIVERSITY AV, WEST CHESTER, PA 19382
15 UNIVERSITY AV, WEST CHESTER, PA 19382
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Borough of West Chester 2021 Budget

-Stream 16- DRAFT- VERSION DATED 11-11-2020
ACCT 2019 ACTUALTHRU PROJECTED THRU 2021 2020 % INCREASE/ LINE ITEM

FUND DEPT # ACCOUNT NAME ACTUAL 9/30/2020 12/31/2020 BUDGET REVISED BUDGET VARIANCE  {DECREASE] FROM P/Y DETAIL
REVENUE

16 16 30000 REVENUE CARRYOVER - - 1,050,000 507,728 542,272 107% PLUM RUN CARRYO

16 16 35504 GREENVIEW GRANT CARRYOVER 60,135

16 16 34100 INTEREST INCOME 6,241 89 100 750 1,500 (750) -50%

16 16 38009 TAXREV -CERTS 3,715 285 4,500 4,000 4,500 (500} -11%

16 16 38015 STREAM REVENUE 858,520 1,330,000 900,000 1,330,000 {430,000) 2%

EXPENSES

ol

16 16 4525 SALARIES SPF 75,128 20,466 56,600 40,000 56,600 ' (16,600)

-29%

16 16 XXXXX SALARIES SHARED W/ PW 44,469 - - 95,000 - 95,000 #DIv/0!
10,328 4,330 139%

16 16 48720 FICA 5,530

A w ) ) i j
122 MUNIBILLING - 234 - 10,000 - 10,000 #DIV/0!

16 16 42007 PROFESSIONALFEES 68,883

16 16 45540 TREE PLANTING 21,692 50,000 25,000 50,000 {25,000) -50% PLUM RUN CARRYO
16 16 40410 LEGAL 2,644 - - 65,000 - 65,000 #DIV/0!

16 16 43620 STORMWATER FACILITIES MAINT. 6,748 16,289 95,000 - 95,000 #DIV/0!

16 16 43621 EMERG STORMWATER FACILITY REPAIRS 219,495 - - 60,000 - 60,000 #DIV/0!

16 16 43622 NORTH HIGH STREET STORM SEWER PROJECT - - - 28,750 - 28,750 #DIV/0!

16 16 43623 Lo dPRATINUNLULYERY PRl - - - 130,000 - 130,000 #DIV/0! engineering fees
16 16 43625 W.WASH/HANNUM STORM SEWER EXTENSION - - 230,000 - 230,000 #DIV/0!

16 16 43628 NORTH HILLSIDE/GOSHEN RD 220,000

16 16 43627 GREENVIEW ALLEY - CARRYOVER - - 60,135 - 60,135 #DIV/0!

16 16 44925 PLUM RUN CARRYOVER 700,000

16 16 48951 REFUNDS 995 1,995 2,000 1,500 1,000 500 50%

16 16 44821

R

INLET REPLACEMENTS 389,451 - 10,647 61,507 - 61,507 #DIV/0!

595,000 113,783 115,783 (2,001)
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2020 Revised Budget Summary of Changes

Original 2020 Budget: $47,897,327
Revised 2020 Budget: $38,881,187

General Fund
Recreation

FIRE

Parking

Waste Water
Capital Improv
Stream Protection
Highway Aid
OPEB
EQUIPMENT
POLICE PENSION
NONUNIFORM PENSION
TOTAL

2020 ORIGINAL 2020 REVISED VARIANCE

20,729,737 17,785,656 2,944,081
938,395 447,612 490,783
1,242,531 1,242,531 -
5,468,802 3,917,302 1,551,500
6,225,147 5,985,041 240,106
3,521,500 1,540,000 1,981,500
2,965,036 1,843,728 1,121,308
459,630 450,706 8,924
270,000 200,000 70,000
2,585,438 2,025,500 559,938
2,476,209 2,418,209 58,000
1,014,902 1,024,902 (10,000)
47,897,327 38,881,187 9,016,140

The 2020 Budget has been revised to account for the following :

10% Reduction in Tax Revenues

28% reduction in Parking Revenues

4% Reduction in Sewer Rentals based on C/Y collections

Cancellation of all major events

Reduction to Stream Protection Fund (reallocation of Bond monies for fire truck and loss of grant monies)

Reduction in Green Light GO Grant Revenue: $688,000

Reduction in Capital Purchases: $1,344,438
Reduction in Non-Essential Spending: $1,773,557

Reduction in Salary Expense (furloughs/layoffs/open pos.): $731,779
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Borough of West Chester 2020 Budget

-Stream 16-
ACCT 2020 2020 2019

FUND DEPT # ACCOUNT NAME REVISED BUDGET  ORIGINAL BUDGET BUDGET
REVENUE

16 16 30000 REVENUE CARRYOVER 507,728 507,728 475,713

16 16 34100 INTEREST INCOME 1,500 2,500 60,000

16 16 38000 MISCELLANEOUS REVENUE - 1,000 1,000

16 16 38009 TAX REV - CERTS 4,500 4,500 2,000

16 16 38015 STREAM REVENUE 1,330,000 1,375,000 1,400,000

16 16 38050 GRANT - STREAM GREEN (DEP) - 260,135 534,855

16 16 39350 BOND PROCEEDS - CARRYOVER - 814,173 750,000

EXPENSES

49525 SALARIES SPF 56,600 66,830 66,949
XXXXX SALARIES SHARED W/ PW - 99,657 99,567
48600 INS WORKERS COMP - 14,402 12,523
48715 DEFINED PENSION CONTRIBUTION 2,830 3,342 -

48700 INS EMPLOYEE BENEFIT

16 16 40121 OFFICE SUPPLIES/EXPENSE ‘ : oo

16 16 40122 POSTAGE/PRINTING - 1,000 -
16 16 40133 OTHER EXPENSE 750 -
16 16 42007 PROFESSIONAL FEES 13,185 245,000 157,950
16 16 45540 TREE MAINTENANCE 50,000 50,000 -
16 16 XXXXX LEGAL - - 30,000
16 16 43620 STORM DRAIN MATERIALS - 157,500 -
16 16 48951 REFUNDS 1,000 5,000 -
16 16 XXXXX INLET REPLACEMENTS - - 525,000
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Borough of West Chester 2020 Budget

-Stream 16-
ACCT 2020 2020 2019
FUND DEPT # ACCOUNT NAME REVISED BUDGET  ORIGINAL BUDGET BUDGET
16 16 44915 GREEN STREAM INFRASTRUCTURE-JOHN O GREEN 750,000 750,000 -
16 16  XXXXX GOOSE CREEK SEWER MAIN CLEANING - 20,000
16 16 48610 INS GENERAL & LIABILITY - BOROUGH - 1,261 -
16 16 44920 STORM SEWER REHAB PROJECTS - 532,000 -

STREAM BANK STABILIZATION PROJECT 850,000 850,000 -

16 16 44562 TRF TO EQUIP &TECH FUND - -
16 16 44568 TRF TO CAPITAL IMP FUND - - 2,180,000
16 44570 TRF TO GENERAL FUND 115 783 115 783 112,133
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Borough of West Chester'
Normal Trial Balance

From 12/31/2020 Through 12/31/2020

Fund Code GL Code Fund Title GL Title Debit Balance Credit Balance
16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE 1,482.09
16 40122 STREAM FUND POSTAGE/PRINTING 233.67
16 40133 STREAM FUND OTHER EXPENSE 0.00
16 40140 STREAM FUND BANK FEES 2,004.83
16 40430 STREAM FUND LEGAL OTHER 0.00
16 40931 STREAM FUND UTILITIES 130.41
16 42007 STREAM FUND PROFESSIONAL FEES 47,304.17
16 42011 STREAM FUND CONSULTANTS 0.00
16 43013 STREAM FUND CAPITAL PURCHASES 10,647.27
16 43620 STREAM FUND STORM DRAIN MATERIALS 8,714.51
16 43825 STREAM FUND SALARIES - OT REGULAR 1,643.30
16 44570 STREAM FUND TRF TO GENERAL FUND 135,000.00
16 44915 STREAM FUND GREEN STREAM 721,683.84
INFRASTRUCTURE
16 44920 STREAM FUND STORM SEWER REHAB 0.00
PROJECTS
16 44921 STREAM FUND INLET REPLACEMENT 0.00
16 44925 STREAM FUND STREAM BANK STABILIZATION 221,719.25
PROJ
16 45540 STREAM FUND TREE EXPENSES 41,926.55
16 48600 STREAM FUND INS WORKERS COMP 10.62
16 48610 STREAM FUND INS GENERAL & LIABILITY 618.51
16 48700 STREAM FUND INS EMPLOYEE BENEFIT 12,651.19
16 48715 STREAM FUND PENSION PAYMENTS 1,046.06
16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE 1,354.79
16 48950 STREAM FUND FOREIGN FIRE INSURANCE 200.00
16 48951 STREAM FUND REFUNDS 2,077.92
16 49525 STREAM FUND SALARIES STREAM 18,822.99
Total 16 STREAM FUND 1,229,271.97 0.00
Report Total 1,229,271.97 0.00
Report Difference 1,229,271.97
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FINAL Budget 2019 Overview

The following is a general overview/summary of the APPROVED FINAL VERSION of the 2019 line item
budget.

1) Revenue remained consistent with 2018 except for the following areas:

» Real Estate Tax Revenue- increased by 4% due to Borough valuation

and collection increases. There is NO TAX RATE increase in the 2019

proposed budget.

» Earned Income Tax- increased by 4% due to increased wage base in

the Borough as well a Municipal rate increase (not school district) in

the 2019 proposed budget. This rate increase goes from 0.50 to 0.75.

This will generate approximately $1.7MM which will be restricted to

the pay down of the unfunded pension and OPEB liabilities.

= PW Building Financing- $4MM added for a new Public Works facility
= Fire Inspection Fees Revenue- increased fees to be generated through new

Fire Inspector position in the Building and Housing department.

FINAL VERSION APPROVED 21NOV18 PAGEOPGa



2) Salaries and Employees:

= \Wage Increases- 3% per contractual increases for AFSCME/Police Brotherhood

employees. A “Pay Rate Increase Pool” is budgeted for Non-Uniform employees.

= New Employees Requested-
» Fire Inspector (Building and Housing)
> Part-Time Receptionist (Administration)

3) Employee Benefits:

» Medical Insurance- 2.6% increase over 2018 actual premiums included.
= Workers Compensation/General Insurance- assumed a 15% increase over 2018 premiums.

FINAL VERSION APPROVED 21NOV18 PAGE 20078
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-Stream 16-

ACCT 2019 2018

FUND DEPT # ACCOUNT NAME BUDGET BUDGET VARIANCE

16 16 44925 STREAM BANK STABILIZATION PROJECT 579,434 579,434
Total STREAM EXPENSES 712,950 2,063,150 1,350,200
INTERFUND OPERATING TRANSFERS

16 16 44568 TRFTO CAPITALIMP FUND 2,180,000 -

16 16 44570 TRFTO GENERAL FUND 112,133 794,848 682,716
TOTAL INTERFUND OPERATING TRANSFERS 2,292,133 794,848 (1,497,285)
Total EXPENSES 3,222,963 2,958,094  (264,868)

NET INCOME/(LOSS)

FINAL VERSION APPROVED 21NOV18

(1)

(0)

(0)
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Borough of West Chester
Normal Trial Balance

From 12/31/2019 Through 12/31/2019

Fund Code GL Code Fund Title GL Title Debit Balance Credit Balance
16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE 59.87
16 40133 STREAM FUND OTHER EXPENSE 3,531.15
16 40140 STREAM FUND BANK FEES 1,511.74
16 40410 STREAM FUND LEGAL FEES - SOLICITOR 2,201,50
16 40430 STREAM FUND LEGAL OTHER 442,25
16 40931 STREAM FUND UTILITIES 50.99
16 42007 STREAM FUND PROFESSIONAL FEES 146,282.75
16 42011 STREAM FUND CONSULTANTS 358.00
16 42722 STREAM FUND SAL EXP- SPF ALLOCATION 44,468.78
16 43013 STREAM FUND CAPITAL PURCHASES 211,387.35
16 43620 STREAM FUND STORM DRAIN MATERIALS 6,748.12
16 43825 STREAM FUND SALARIES - OT REGULAR 7,328.51
16 44570 STREAM FUND TRF TO GENERAL FUND 595,000.00
16 44915 STREAM FUND GREEN STREAM 462.87
INFRASTRUCTURE
16 44920 STREAM FUND STORM SEWER REHAB 219,495.49
PROJECTS
16 44921 STREAM FUND INLET REPLACEMENT 178,063.29
16 44925 STREAM FUND STREAM BANK STABILIZATION 357.50
PROJ
16 45836 STREAM FUND TRAINING/MILEAGE 237.94
16 48600 STREAM FUND INS WORKERS COMP 4,557.82
16 48610 STREAM FUND INS GENERAL & LIABILITY 2,625.27
16 48700 STREAM FUND INS EMPLOYEE BENEFIT 27,007.99
16 48715 STREAM FUND PENSION PAYMENTS 3,077.00
16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE 5,529.70
16 48730 STREAM FUND PENSION CONTRIBUTIONS 128.50
16 48951 STREAM FUND REFUNDS 994.65
16 49525 STREAM FUND SALARIES STREAM 67,800.41
Total 16 STREAM FUND 1,529,709.44 0.00
Report Total 1,529,709.44 0.00
Report Difference 1,529,709.44
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FINAL Budget 2018 Overview

e following is an overview/summary of the FINAL 2018 line item budget.

1) Revenue remained consistent with 2017 except for the following areas:

Real Estate Tax Revenue — increased by 3.5% due to Borough valuation and collection increases. There is NO TAX RATE increase
in the 2018 budget.

Earned Income Tax - increased by 3.5% due to increased wage base in the Borough. There is NO TAX RATE increase in the 2018
budget.

Bond Proceeds — $2MM added for Borough Hall renovations.

Loan Proceeds — $2.5MM added for Borough Hall renovations.

Grant Revenue — increased grant revenues assuming consulting resources utilized.

2) Salaries and Employees:
Wage Increases —all wage/salary increases applied based on either contractual requirements or Borough Manager/Council directive
(specific to non contractual employee status). New Employees Requested — No new employees in the 2018 FINAL Budget.

3) Employee Benefits:
Medical Insurance —assumed a 0.7% increase over 2017 premiums.

Workers Compensation - assumed a 21% increase over 2017 premiums. Final increase information will not be available until the end of

December time frame.
4) Building Renovations:
Budget includes $7.0MM for renovations of Borough Hall. Funding derives from the
following sources:

5.) Capital Budget:

1) 4.5MM from the 2016 Bond Issuance.
2) 2.5MM from Loan Proceeds but based on recent contractor quotes we may not need to obtain nearly this much.

Includes:

$7,000,000 Renovations

733,000 Vehicles 8 plus one trailer

500,000 PW projects

153,000 Park renovations(Recreation)

401,000 WW plant upgrades/maintenance projects

660,000 Parking garage repairs, tech upgrades or replacements,
master parking plan implementation

W
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Borough of West Chester 2018 Budget - FINAL

- Stream 16 -
ACCT 2018
FUND DEPT # ACCOUNT NAME BUDGET

Total STREAM EXPENSES | 2,063,150
INTERFUND OPERATING TRANSFERS

16 16 44570 TRFTO GENERAL FUND 794,848
TOTAL INTERFUND OPERATING TRANSFERS 794,848
Total EXPENSES | : 2,958,094
NET INCOME/(LOSS) (0)
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Borough of West Chiester
Normal Trial Balance
From 12/31/2018 Through 12/3 1/2018

Fund Code GL Code Fund Title GL Title

16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE

16 40122 STREAM FUND POSTAGE/PRINTING

16 40133 STREAM FUND OTHER EXPENSE

16 40140 STREAM FUND BANK FEES

16 40430 STREAM FUND LEGAL OTHER

16 42007 STREAM FUND PROFESSIONAL FEES

16 43020 STREAM FUND CAP PURCH - IMPROV OT BLDGS

16 43620 STREAM FUND STORM DRAIN MATERIALS

16 43825 STREAM FUND SALARIES - OT REGULAR

16 44570 STREAM FUND TRF TO GENERAL FUND

16 44915 STREAM FUND GREEN STREAM
INFRASTRUCTURE

16 44920 STREAM FUND STORM SEWER REHAB
PROJECTS

16 44921 STREAM FUND INLET REPLACEMENT

16 45836 STREAM FUND TRAINING/MILEAGE

16 48600 STREAM FUND INS WORKERS COMP

16 48610 STREAM FUND INS GENERAL & LIABILITY

16 48700 STREAM FUND INS EMPLOYEE BENEFIT

16 48715 STREAM FUND PENSION PAYMENTS

16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE

16 48951 STREAM FUND REFUNDS

16 49525 STREAM FUND SALARIES STREAM

Total 16 STREAM FUND

Report Total

Report Difference

Debit Balance

453.00
2,868.17
369.61
4,724.70
138.25
264,614.78
132,703.22
48,296.12
736.61
794,848.00
1,022,401.50

193,848.93

1,023.08
203.72
2,783.16
1,096.40
2,267.95
2,375.00
4,176.09
2,030.27
56,741.38

—— -

2,538,699.94

S

2,538,699.94

—
—_

2,538,699.94

PE———

e ————

Credit Balance

0.00

0.00
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Borough of West Chester
Normal Trial Balance
From 12/31/2017 Through 12/31/2017

Fund Code GL Code Fund Title GL Title Debit Balance Credit Balance
16 40121 STREAM FUND OFFICE SUPPLIES/EXPENSE 744.82

16 40122 STREAM FUND POSTAGE/PRINTING 52.50

16 40133 STREAM FUND OTHER EXPENSE 4,017.13

16 40140 STREAM FUND BANK FEES 7,363.82

16 40430 STREAM FUND LEGAL OTHER 1,105.50

16 42000 STREAM FUND ADVERTISING 203.17
16 42007 STREAM FUND PROFESSIONAL FEES 305,909.81

16 43020 STREAM FUND CAP PURCH - IMPROV OT BLDGS 924,878.97

16 43620 STREAM FUND STORM DRAIN MATERIALS 12,542.64

16 44920 STREAM FUND STORM SEWER REHAB 0.00

PROJECTS

16 47297 STREAM FUND INT EXP- 2016 STREAM 0.00

16 48700 STREAM FUND INS EMPLOYEE BENEFIT 4,968.12

16 48720 STREAM FUND SOCIAL SECURITY / MEDICARE 2,533.73

16 48951 STREAM FUND REFUNDS 232,78

16 49100 STREAM FUND ADJUSTMENTS - AUDIT & MISC 2,317.00

16 49525 STREAM FUND SALARIES STREAM 33,120.73

16 49530 STREAM FUND STREAM PROJECT don't use 0.00

Total 16 STREAM FUND 1,296,787.55 203.17
Report Total 1,296,787.55 203,17
Report Difference 1,296,584.38
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We also considered the feasibility of implementation for each option. There, we evaluated the
complexity, spatial constraints, general costs, permitting requirements, and overall practicality of
each option. The most economically beneficial option for the University (other than continued use of
the Borough Stormwater Management System) is Option 3 (i.e. design and implementation of a
separate University-owned stormwater management system). The design of Option 3 was advanced
to a master plan level of detail based on industry standard analysis. Importantly, Option 3 would
require substantial additions to, and reworking of, the existing University stormwater management
infrastructure and drainage patterns and would necessitate disturbances of almost all portions of
North Campus which are adjacent to Borough streets.

Our opinion of the probable costs for the initial design and construction of Option 3 is $4,200,000.00,
with estimated annual operation and maintenance costs of $45,600.00. Our design and cost estimates
are based on best available data and, in all cases, are based on assumptions which FAVOR the
University. As a result, our estimated costs are conservatively low. Those costs, however, still
represent a significant required infrastructure investment by the University if it were to seek to
replace the benefits which now accrue from the Borough’s acceptance of stormwater runoff from
North Campus and conveyance of that stormwater to a receiving watercourse on behalf of the
University. Our analysis demonstrated, conversely, that the Borough’s operation and maintenance of
the Borough Stormwater Management System allows the University to realize the significant benefit
of not having to make that capital or operational investment.
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Various maps provided with some level of conflicting information (e.g. the drainage area map
showing the Plum Run drainage divided on North Campus or within the Superblock is not
correct based on the plans and storm drain conveyance maps reviewed.)

Information not available for review (which would have helped with analysis) includes:

Approved stormwater management analysis/reports, as-built plans, and drainage area maps for
development on campus (since 2004)

Design information on existing stormwater management facilities not installed as part of a land
development project

University GIS or CAD land use information
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The modeling completed considers that development on North Campus, where
stormwater facilities are present, would reduce the peak rates as follows:

O

Buildings completed after 2013 are assumed to have, as a result of
stormwater regulations in affect at the time, reduced post development runoff
back to existing condition rates, characterized by a drainage area land use of
meadow in good condition (hydrologic soil group C soils).

Buildings completed between 2004 and 2013 are assumed to have, as a result
of stormwater regulations in affect at the time, reduced post development
runoff back to existing condition rates, characterized by a drainage area land
use of open space in good condition (hydrologic soil group C soils).

We modeled portions of North Campus which the University developed prior
to implementation of a stormwater management ordinance based on actual
land use conditions (hydrologic soil group C soils).

The conceptual design considers, to the extent possible, the layout and depth of
existing storm drain and other utilities where/when known.

The model does not include a pre/post analysis which would consider potential rate
increases due to increased capacity conveyance. This would typically be completed
as part of final design and permitting.

AutoDesk Storm and Sanitary Sewer Analysis were utilized for modeling and design.
Basin Modeling was considered as follows:

O

SCS TR-20 methodology was used for hydrologic modeling to consider full
capture volumes created by typical design events.

Time of Concentration values were calculated using sheet flow calculations
based on available topographic data and considering a manning’s value of
0.240 for dense grass, shallow concentrated flow considering grass channel
and open channel flow- pipe flowing full, where applicable impervious area
was not separated out for consideration of flash flows which occur in high
impervious environment. The approach may underestimate peak flows in
some cases. This approach is conservative from the perspective of the case
and benefits WCU.

Soils Hydrologic Soil Group (HSG} C Many urban areas have experienced
significant soil compaction and are better represented as HSG D. HSG D
represents less well drained soils and creates more runoff. This approach
may underestimate peak flows. However, as it relates to case context, this
approach reduces resulting costs benefiting WCU.

Land Use CN-Value

. Open Space Meadow: 71
" Open Space: 74
" Impervious: 98

c-8 2083a



Drainage area sub-watershed sizes are based on best available information or
an estimated project area.

Storm Drain Modeling Routing Conditions: Steady State.

100-year Design Storm- 7.55 Inches
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2021-02-22 Cost Estimate - Theoretical Design Takeoff.xls

CONTRACT NUMBER: 21000

COST ESTIMATE: Concept

TYPE OF CONTRACT: Expert Witness
LOCATION: wcu
ESTIMATE BY: Aaron Jolin, PE
DATE OF ESTIMATE 5/20/2021

WORK SCOPE:
WCU Concept Storm Drain System
And Associated Work
COST BASIS: PennDOT ECMS District 6
TOTAL COST: Design/Permitting/General/Construction $ 4,201,969.59

CONTINGENCY:

Contingency: 5%

ASSUMPTIONS: Borrow fill material not required for pipe installation
Pipe cost includes installation
ESTIMATE:
PennDOT Item
Item Number Qty Units Unit Cost Total Division Totals
STORM DRAIN TRUNK SYSTEM CONSTRUCTION
TYPE A 18" REINFORCED CONCRETE PIPE (7'-3' FILL 100-YR LIFE S/T.B.) 0601-7509 150 LF $ 149.00 | $ 22,350.00
TYPE A 24" REINFORCED CONCRETE PIPE (7'-3' FILL 100-YR LIFE S/T.B.) 0601-7517 510 LF $ 175.00 | $ 89,250.00
TYPE A 30" REINFORCED CONCRETE PIPE (7'-3' FILL 100-YR LIFE S/T.B.) 0601-7043 1111 LF $ 245.00 | $ 272,195.00
TYPE A 36" REINFORCED CONCRETE PIPE (15-3' FILL 100-YR LIFE S/T.B.) 0601-7536 71 LF $ 300.00 | $ 21,300.00
TYPE A 42" REINFORCED CONCRETE PIPE (10'-3' FILL 100-YR LIFE S/T.B.) 0601-7541 284 LF $ 335.00 | $ 95,140.00
TYPE A 48" REINFORCED CONCRETE PIPE (7'-3' FILL TRENCH BOX) 0601-7546 162 LF $ 345.00 | $ 55,890.00
TYPE A 54" REINFORCED CONCRETE PIPE (<15" DEPTH) 0601-7551 476 LF $ 735.00 | $§ 349,860.00
TYPE M INLET TOP UNIT AND BICYCLE SAFE GRATE 0605-2731 16 EA. $ 1,100.00 | $ 17,600.00
TYPE 6 INLET BOX, HEIGHT </=10' 0605-2862 6 EA. $ 9,000.00 | $ 54,000.00
TYPE 5 INLET BOX, HEIGHT </=10"' 0605-2858 6 EA. $ 7,000.00 | $ 42,000.00
TYPE 4 INLET BOX, HEIGHT </=10' 0605-2854 19 EA. $ 4,500.00 | $ 85,500.00
SPECIAL ENDWALL- TEAR DOWN AND REBUILD NO NUMBER 1 EA. $ 100,000.00 | $§ 100,000.00
ROCK APRON 0851-0003 75 SY $ 150.00 | $ 11,250.00
FLOWABLE BACKFILL, TYPE D (INCLUDES PLUGGING PIPE) 4220-0030 64 CcY $ 220.00 | $ 14,080.00
PIPE REMOVAL/DEMOLITION (CLASS 2 EXCAVATION) 0204-0001 358 CcY $ 30.00 | $ 10,740.00
TOTAL - STORM DRAIN TRUNK SYSTEM CONSTRUCTION $ 1,241,155.00
PERIMETER CAPTURE/CONVEYANCE
NYLOPLAST DRAIN BASINS WITH GRATES NO NUMBER 83 EA $ 1,200.00 | $ 99,600.00
TRAFFIC RATED TRENCH DRAIN NO NUMBER 574 LF $ 350.00 | $ 200,900.00
D-2 2134a
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2021-02-22 Cost Estimate - Theoretical Design Takeoff.xls

PennDOT Item
Item Number Qty Units Unit Cost Total Division Totals
12" THERMOPLASTIC GROUP | (15-1.5' FILL DEPTH) 0601-0311 4009 LF $ 90.00 | $ 360,810.00
CURB-TRENCHDRAIN or KNEEWALL-SWALE NO NUMBER 1023 LF $ 240.00 | $ 245,520.00
CLASS 2 EXCAVATION (0.14 cy/If OF PERIMETER WORK) 0204-0001 358 CcY $ 30.00 | $ 10,740.00
SEEDNG AND SOIL SUPPLEMENTS - FORMULA D 0804-0011 580 LB $ 13.00 | § 7,540.00
SEEDING - FORMULA E 0804-0004 90 LB $ 20.00 | $ 1,800.00
TEMP SHORT TERM MATTING TYPE 2A 0806-0110 7000 SY $ 200 $ 14,000.00
TOPSOIL FURNISHED AND PLACED 0802-0001 732 CcY $ 93.50 | $ 68,442.00
TOTAL - PERIMTER CAPTURE/CONVEYANCE $ 1,009,352.00
UTILITY RELOCATION (BASED ON KNOWN INFORMATION)
REPLACE BOROUGH INLETS WITH SOLID TOPS AND MANHOLE COVERS NO NUMBER 5 EA. $ 4500.00 | $ 22,500.00
10" PVC SEWER NO NUMBER 188 LF $ 150.00 | $ 28,200.00
SANITARY SEWER MANOLE - 4' DIAM, 4-8' DEEP NO NUMBER 3 EA. $ 4,000.00  $ 12,000.00
TYPE A 48"x78" ELLIPTICAL CONCRETE PIPE (3-2' TYPE B TRENCH BOX) 0601-6429 258 LF $ 900.00 | $ 232,200.00
TYPE 12 STORMWATER MANHOLE >10 <20' Height 0605-3072 6 EA. $ 40,000.00 | $§ 240,000.00
TOTAL - UTILITY RELOCATION $ 534,900.00
PAVING AND SIDEWALK RESTORATION
2" SUPERPAVE ASPHALT MIX 12.5 MM SRL-G 0411-0353 3290 SY $ 23.27 | $ 76,558.30
6" SUPERPAVE BASE 25MM 0311-0026 1645 SY $ 38.00 | $ 62,510.00
SIDEWALK (EXCLUDES SIDEWALK REPLACEMENT REQUIRED FOR KNEE
WALLS/TRENCH DRAINS) 0676-0001 1254 SY $ 93.50 | $§ 117,249.00
CURB AND GUTTER 0641-0005 80 LF $ 85.00 | $ 6,800.00
SAW-CUTTING AND OVERLAY SEALING 0515-0001 3215 LF $ 700 $ 22,505.00
TACK COAT 0460-0001 4800 SY $ 050 § 2,400.00
MILLING 2" 0491-0013 2400 SY $ 358 | % 8,592.00
CRUSHED AGGREGATE BASE COURSE (8") 0310-0003 2400 SY $ 842 | § 20,208.00
TOTAL- PAVING AND SIDEWALK $ 316,822.30
TOTAL - NET CONSTRUCTION COSTS $ 3,102,229.30
OTHER PROJECTED COSTS
OTHER DEMOLITION AND HAUL OFF (1%) NA 1 LS $ 31,02229 | $ 31,022.29
PERMITTING COSTS (2%) NA 1 LS $ 6204459 | $ 62,044.59
ENGINEERING, SURVEY, SUE, EASEMENT, CONSTRUCTION ADMIN (15%) NA 1 LS $ 46533440 | $§ 465,334.40
STAGED MOBILIZATION (8%) NA 1 LS $ 248,178.34 | $§ 248,178.34
E&S COSTS (3%) NA 1 LS $ 93,066.88 | $ 93,066.88
TOTAL - OTHER COSTS $ 899,646.50
GRAND TOTAL:
Net Costs $ 4,001,875.80
5% Estimated Contingency $ 200,093.79
Total Estimated Cost: $ 4,201,969.59
D-3 2135a
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West Chester Borough Stream Protection Fee Program

Appeal Policies and Procedures Manual
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Introduction

The Borough has established a Stream Protection Fee (SPF) which will provide a dedicated funding source for
the ongoing expenses associated with the Borough's stormwater management system and compliance with
Pennsylvania Department of Environmental Protection Municipal Separate Stormwater System (MS4) permit
requirements. All developed parcels in the Borough will be required to pay the fee, which is based on the
impervious coverage of the parcel. Property owners are entitled to appeal the user fee In accordance with
the procedures in this manual and the Stream Protection Fee Ordinance (“SPF Ordinance”).

Overview

Property owners are entitled to appeal the user fee, per Section 11 — “Appeals” of the SPF Ordinance. This
manual has been prepared to detail the policies and application procedures by which a property owner can
appeal the SPF,

Appeal of Stream Protection Fee
Objective

The appeal process is established to provide relief if a property owner believes the provisions of the SPF
Ordinance have been applied in error. A property owner may appeal In accordance with the provisions
described in greater detail In this manual.

Appeals Policies
The basis for an appeal may include, but Is not limited to the following:
1. Incorrect parcel information;
2. Inaccurate impervious area calculation;
3. Inaccurate Tler category assighment;
4. Mathematical error.

A Special Conditions Appeal {SCA} which addresses a circumstance where the property owner can
demonstrate that the stormwater runoff from their parcel is not placing the same demand on the Borough
system or services provided under the stormwater program as other impervious area, A property owner may
appeal their SPF as a Special Conditions Appeal {SCA), provided the owner can demonstrate that:

5. Their parcel(s)’s stormwater runoff impact on the stormwater system or services is
significantly less than suggested by its amount of impervious area; and

6. Their parcel or a portion thereof drains completely outside of the Borough.
All applicants must be current with their stormwater fees to be eligible for a SCA.

Application

For all appeals, the property owner must submit an application using the Appeal Application form provided by
the Borough and include supporting documentation as further described herein.

Appeals Application Procedures

Application Forms

Application Forms are available in Appendix A as well as in electronic format (Word file) on the Borough's
website,
2162a
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Appendix A
Appeal Application
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. BOROUGH OF WEST CHESTER
! CHESTER COUNTY PENNSYLVANIA

STREAM PROTECTION FEE APPEAL APPLICATION

The Borough has established a Stream Protection Fee (SPF) and all developed parcels in the Borough
are required to pay the fee, whichis based on the impervious coverage of the parcel. Property owners
are entitled to appeal the user fee in accordance with the procedures in the Appeals Manualand the
Stream Protection Fee Ordinance 2015-##

Submit completed form: spf-program@west-chester.com
or mail to:
Borough of West Chester Stormwater Program
401 E. Gay Street, West
Chester, PA 19380

Application Date: SPF Account No.:
Owner Name: Mailing Address:
Property Address:

Phone Number; Emall Address:

Reason for Appeal (Check all that apply):
incorrect parcel information

inaccurate impervious area calculation
Inaccurate Tier category assignment

Mathematical error

Special Condition Appeal
[f the applicant is choosing this appeal, both reasons below must be true:

The stormwater runoff impact on the stormwater system or services is significantly less than
suggested by its amount of impervious area; and

Applicant’s parcel or a portion thereof drains completely outside of the Borough.

Supporting Documentation Checklist (provide all tems listed below)
Copy of SPF Bill

Plot plan, map, aerial image or similar information detailing actual impervious surfaces
currently on-site

Requested value for the correct impervious area/ associated with the property for which an
appeal is being requested (provide in Description, page 2)

21663
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Appeal Description

Provide detailed description of the billing error and your interpretation of corrected information. Attach
additional sheets as necessary. Photographs are not required, but helpful.

| attest that the information provided in this Appeal Application is complete and accurate:

Applicant Sighature:

Borough Use Only

Date Received:

Reviewed By:

Status: O Approved
[ Approved with Medifications
[ Additionalinformation Needed
[l Denied

Notes:

Date Responded:

2167a
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Definitions

Words used herain shall be defined in accordance with their definition in the SPF Ordinance. If a word used in
this manual is not defined in the SPF Ordinance, it shall be defined as follows:

Apartment - a building on a separate lot containing three or more dwelling units.

Credit - a recurring discaunt on the SPF which is applied to the property owner's bill to reduce the SPF on a
recurring basis. The credit is valid for a set period (currently three years), after which time the property owner
must reapply.

Dwelling Unit - One or more roomns in a building, designed for occupancy by one family for living purposes and
having its own permanently installed cooking and sanitary facilities, with no enclosed space (other than
vestibules. entrances or other hallways or porches) In common with any other dwelling unit. No dwelling unit
shall have morethan 50% of its exterior below the level of the exterlor grade. A dwelling unit may be
contained in any of the following structures:

A, SINGLE-FAMILY DETACHED - A building designed for and occupied exclusively as a residence
for only ane family and having no party wall in common with an adjacent building.

B. SINGLE-FAMILY DETACHED, MOBILE HOME - A transportable single-family detached dwelling
unit intended for permanent occupancy, contained in one unit or in two units designed to be joined
into one integral unit capable of agaln belng separated for repeated towing, which arrlves at a site
complete and ready for occupancy except for minor and incidental unpacking and assembly
operations and is constructed as permitted In Article VI, with the same, or eguivaient, electrical,
plumbing and sanitaty facilities as for a conventional single-family detached dwelling. A mobile home
shall include any addition or accessory structure, such as porches, sheds, decks or additional rooms,
which is attached to it. A mobile home does not include recreational vehicles or travel trailers.

C SINGLE-FAMILY SEMIDETACHED - A huilding designed for and accupied exclusively asa
residence for anly ene family and having one party wall in common with an adjacent building.

D. SINGLE-FAMILY ATTACHED - A building designed for and occupled exclusively as a residence
for anly one family and having two party walls in common with an adjacent building, except for end
units.

E. TWO-FAMILY DETACHED - A building designed for and occupied exclusively as a residence for
two families, with one family living wholly or partly over the other, and having no party wallin
commeon with an adjacent buflding.

F. TWO-FAMILY SEMIDETACHED - A building designed for and occupied exclusively as a
residence far two families, with one family living wholly or partly over the other, and having one party
wall in cormmon with an adjacent building.

G. TWO-FAMILY ATTACHED - A building designed for and occupied exclusively as a residence for
two families, with one family living wholly or partly over the ather, and having two party walls in
common with adjacent bulldings.

H. MULTIFAMILY - See "apartment.”

Impervious Drainage Area {IA) - the impervious surfaces within the tand contributing runoff to a single point
(including but not limited to the point/line of interest used for hydrologic and hydraulic calcutations) and that
is enclosed by a natural or man-made ridge line,

Multi-Family Residential Property- a property which s improved with a building that Is used as an apartment
of multi family dwelling. Multi-Family Residential Properties are only eligible to apply for a credit under the
Non-Residential Credit Program. Apartment units are considered Multi-Family Residential under the S5PF
Credit Program,

2172a
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Non-Residential Credit Types

The Non-Residential Credit Program incentivizes owners af any non-residential property (commercial, institutional,
industrial, etc.) and multi-family residential property to manage thelr stormwater an site and reduce 1A on thelr
property. This program includes credits which can be applied to the property owner’s bill to reduce the SPFon a
recurring basls. The credit is valid Tor a set period (currently three years), after which time the property owner must
reapply. The maximum credit is 60% of the SPF if the facility is maintained by the property owner and provides both
quantity and/or quality controls. The maximum can be achieved by applying for a credit associated with one or
miore SMP types.

A non-residential property owner may apply for an eligible SMP type that is listed In Table 3, The amount of
financial credit(s) earned far any given property Is based on the type of SMP installed. Intensive practices such as
green infrastructure are a primary strategy in the Borough's stormwater program due in large part to the multiple
henefits they provide above and beyend management of stormwater volume. Therefare, green infrastructure is
eligible for a larger credit than less intensive practices such as the non-structural controls category. Table 3 lists the
eligible practices for credits under the non-residential program, and includes the specific credit amounts.
Requirements for each type af SMP category and example calculations are provided in the follawing sections.

TABLE 3.
Credits for Man-Residential Property Credit Types
Type of Stormwater Management Practice Credit (35) Possible Example Practices
) ) Raln gardens, bloretention, infiltration trenches, parmeable
Green Infrastructura / Runoff Volume Controls 60% pavements, green raofs
. \ ASLIUCY fand, d ; i .
peak Runoff Rate (Flood) Contrals 0% Constructed wetiand, dry extended detention pond

wet/retention pond, underground detentlon system

Constructed wetland, constructed filters, vepetated swale/fiter

I s ity T 2 ) 14 | ;
Water Quality Treatment 30% sirip, proprietary treatment devices
Non-Structural Controls 155 Tree canopy, downspout disconnection, approved environmental
" sducation/autreach program
National Pallutant Discharge Elimination System 159 Facilities with an active and fully-compliant MPDES starmwater
{NPDES) Stormwater Permit ’ permit

Calculation of Non-Residential Credits

The Non-Residential Credit is calculated bazed on the amount of 1A treated by stormwater management facilities
(also called the impervious drainage areu) that are owned and maintained by a property owner. For each type of
credit summarized in Table 3, the fee associated with the amount of |A treated by a stormwater management
facility is reduced by the percent credit for the type of credit. The following equation illustrates the credit
calculation:

Treated 1A

SPF Credit = ( o )x Credit % by Type % SPF

Where:
e Treated IA: amount of impervious area treated by an eligible stormwater facility, ft*
o Credit% by Type: the percent credit allowed for by type of facility (see Table 3}

& SPF: Stream Pratection Fee for current levy year, expressed as $ per 1,000 ft?

Requirements and examples of the credit calculation for each SMP type are detailed below.

001682 2176a
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Stormwater Feature Drainage Area Percentage

To determine the amaunt of |A treated by a stormwater facility, the drainage area specific to the facility must be

determined. Note that if the facility drains IA elther on or aff the property,

the total impervious treated for the

purposes of credit calculations typically cannot exceed the amount of 1A on the property. This informatian is
penerally included in the origlnal design documents (drawlings and/or stormwater report) for a facility. If the ownar
cannot find this information, they may attempt to ectimate it through an online Mapping package such as the {free)
Google Earth or Google Maps program, or hire a registered professional engineer or registered land surveyor.

Green Infrastructure / Runoff Volume Control Credit

Runoff volume control practices reduce the velume of stormwater ru roff entering the public drainage system.
Green infrastructure practices can reduce volume and restore the natural hydrologic cycle, in addition to providing
several community-related benefits, Green infrastructure employs the following processes to mimic

predevelapment conditions:
e Infiltration (allowing water to slowly soak into the sail)

s Evaparation/transpiration using native vegetation

« Rainwater capture and re-use (storing runoff to water plants, flush toilets, etc.)

Green Infrastructure Credit Requirements

¢ Any green infrastructure or volume control practice must capture 1 inch of runoff for full credit. The 1 inch of
captured runoff is translated into a volumne of water by multiplying it by the captured drainage area. Table 4
provides brief guidance oh various green infrastructure technologles, including consideration of design,
construction, operation and maintenance. in all cases, retention and detention facilities should be designed to

completely drain water within 48 hiours,

TABLE 4,

Greeq infrastructure types with brief overview of design and construction requirements, as well as operational and

maintenance needs.

Green Infrastructure Type Design / Construction Guidance

Pravide overflow to discharge water
durirg |large storm events

Cisterns/Rain Barrels

Discharge water before next stohm event

Consider site topography, placing
structure up-gradient of plantings {if
applicable} will aljow watering to work
with gravity and eliminate pumping
naeds

All rain barrel openings must have
screens to prevent the growth of
mosquitoes {ar other vector-control
st be provided).

Operation and Malntenance

Discharge before next starm avent

Clean annually and check for loose
valyas, etc.

Winterize the system: may require fliow
bypass valves during the winter

ponding depths of o more than 12
inches arid drawdown within 48 hours

Bioretention/Rain Gardens

Native vegetation that is tolerant of
hydrologic variabllity, salts ete,

\Water Table/ Bedrock Separation: 2-foot
minimum, 4-foot recammended

Solls: H5G A and B preferred; C & D may
requlre an underdrait

May reguire watering during
establishment

Spat weeding, Bruning, erosion repair,

trach remaval, mulch reapplication
required 2-3x/growing seasan

Maintenance tasks and costs are
ganerally similar to traditlanal
landscaping but less frequentiy
performed

2177a
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TABLE 4.

Green infrastructure types with brief overview of design and construction requirements, as well as operational and

maintenance needs.

Green Infrastructure Type

Design / Construction Guidance

Operation and Maintenance

Overflow required to release water
during extreme events

Maximum loading ratio: 20:1; not more
than 1 acre to one rain garden

Green Roofs

2-6 inches of non-soil engineered media;
assemblies that are 4 inches and deeper
may include more than one type of
engineered media.

The roof structure must be evaluated for
compatibility with the maximum
predicted dead and live loads.

Waterproofing must be resistant to
biological and root attack.

Typically installed on flat or gently-
sloping rooftops

Once vegetation is established, spot
weeding, replanting, and fertilization as
required

Maintenance cost is similar to traditional
landscaping, $0.30-$1.00 per square foot

Permeable Pavements

Level storage bed bottoms,
uncompacted permeable subgrade soils

Water Table/ Bedrock Separation: 2-foot
minimum, 4-foot recommended

Provide positive stormwater overflow
from bed

Surface permeability >20” /hour and
drawdown within 48 hours

Pretreatment for sediment-laden runoff

Clean inlets/outlets

Vacuum twice per year {typically), usually
with a street cleaning unit

Maintain adjacent landscaping/planting
beds to prevent wash-oh

Periodic replacement of paver blocks

During winter, no sand/grit/abrasives
and only clean salt or other deicers

Tree Trenches

Flexible in size and configuration

Native, appropriate tree species
selection and spacing and soil volumes

Quick drawdown
Linear infiltration/storage trench

New inlets, curb cuts, or other means to
introduce runoff into the trench

Water, mulch, treat diseased trees, and
remove litter as needed

Annual inspection for erosion, sediment
buildup, vegetative conditions

Biannual inspection of cleanouts, inlets,
outlets, etc.

Subsurface infiltration Practices

Water Table/ Bedrock Separation: 2-foot
minimum, 4-foot recommended

Level or terraced infiltration surfaces
preferred

Avoid proximity to buildings, drinking
water supplies, karst features, and other
sensitive areas

Appropriate soil types {permeability,
limiting layer, etc.)

Drawdown within 48 hours

Provide pretreatment and positive
overflow in most cases

All pretreatment devices, catch basins,
and inlets should be inspected and
cleaned at least twice per year

If vegetated, the overlying vegetation of
subsurface infiltration feature should be
maintained in good condition and any
bare spots re-vegetated as soon as
possible.

Vehicular access on vegetated
subsurface infiltration areas should be
prohibited.

001684

SPF NON-RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017

21783

10



21793



2180a



2181a



Non-Structural Control Credit Calculation Example #2
A property with 18,000 square feet (sf) of total 1A undertakes an educational campaign to provide stormwater
outreach to the congregants. The SPF is $6.70 per 1,000 sf per manth, the SPF Credit would be as follows:

18,000
1,000

The SPF befare the credit is $120.60 per month and the net SPF including the credit is $102.51 per month,

SPF Credit = ( ) x 15% x $6.70 = $18.09

National Pollutant Discharge Elimination System (NPDES) Stormwater Permit Credit

Tha NPDES Stormwater Permit credit applies to any entity who has an existing current NPDES permit approved by
PADEP. The credit applies a 15% reduction to the SPF bill.

NPDES Stormwater Permit Credit Requirements
This credit applies to any property that has an active, fully-compliant NPDES Permit from PA DEP,

NPDES Stormwater Permit Credlt Calculation
A property with an active, fully compliant NPDES Permit from PADEP has 10,000 square feet (sf) of total 1A, The SPF
is 56.70 per 1,000 sf per month, the SPF Credit would be as follows:

3

1 0
* ] == D kY I = 3 L]
SPF Credit = 15% x $6.70 X 1000 £10.05

The SPF before the credit is $67.00 per month and the net SPF including the creditis $56.95 per month.

001688 2182a
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s Documentation of purchase and/or installation of the SMP including receipts, invaices, packing
slips, or other records if avallable,

s Calculations or other documentation of impervious drainage area and SMP capacity estimates

e Maintenance logs noting the past inspection and maintenance recards {or receipts fram vendors
hired ta perform maintenance), or for newly constructed SMPs, a description of the proposed
seasonal maintenance activities that the property owner will undertake.

In the event the credit application is missing infarmation, Barough staff will request additional decumentation to
aid in review of the credit application.

Submission of Credit Application

Electronic submissions can be made to spf-program @west-chester.com. Submit a copy of the campleted credit
application, the checklist, all supporting documentation and the non-refundable application fee (if applicable) to:

Borough of West Chester

Attention: Stream Protection Fee Program - Credit
205 Lacey Street

West Chester, PA 19382

Determination
Borough staff will review the credit application and issue a determination na |ater than Navember 1. The applicant
will be notified by letter and/or email of the decision.

Appeal of Determination

Appeal of the credit determination can be made in accordance with Section 11 = “Appeals” of the Borough's
Stream Protection Ordinance. Typically, a credit application will be primarily denied due to technical inadequacies.
Should those inadequacies be addressed, the property owner may resubmit thelr application to the Barough.

|ssuance of Credits
Credits will be applied in the farm of a credit and will be applied to subsequent bills.

Credit Renewal

Non-Residential SPF credits will be valid for thrae years, aftar which they will require renewal by the property
owner. To continue to receive the SPF credit, property owners are required to reapply before the credit period
expires within 3 years, Should the owner fail to submit a renewal application, the eredit(s) will expire. When
reapplying, the property owner must update their demonstration of stormwater facility maintenance hy including
sufficient documentation in the application package.

Site Inspections

Upon receipt of a credit application, the Borough or its designated appointes, may inspect the parcel to verify all
information and supporting documentation. Efforts will be made to notify the oraperty owner in advance. If the
Borough's site inspection determines that the SMP is not being maintained apprapriately, the credit could be
denied. The Borough may choase to withhald the credit until the praperty owner demanstrates that the SMP is
being appropriately maintained.

Termination of Credits

Aporoved credits may be terminated at any time if the SMPs are found to be nat functional, Imgroperi{
maintained, or if the owner fails to restore the SMPs pg&%ggough notification. 2184a
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Change in Property Ownership

If a property is sold and there is a change in ownership, the credit {
place until the three-year credit term is completed. The new property owner will

application in accordance with the Credit Renewal policy dascribed in this Manual.

residential or non-residential) will remain in
be reguired to resubmit the credit

21853
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Definitions

Words used herein shall be defined in accordance with their definition in the SPF Ordinance. If a word used in this manua! is not defined in the SPF
Ordinance, it shall be defined as follows:

Apartment - a building on a separate lot containing three or more dwelling units.

Credit - a recurring discount on the SPF which is applied to the property owner’s bill to reduce the SPF on a recurring basis. The credit is valid for a set

period of time (currently three years), after which time the property owner must reapply.

Dwelling Unit - One or more rooms in a building, designed for occupancy by one family for living purposes and having its own permanently installed

cooking and sanitary facilities, with no enclosed space (other than vestibules. entrances or other hallways or porches) in common with any other dwelling

unit. No dwelling unit shall have more than 50% of its exterior below the level of the exterior grade. A dwelling unit may be contained in any of the
following structures:

A. SINGLE-FAMILY DETACHED - A building designed for and occupied exclusively as a residence for only one family and having no party wall in

common with an adjacent building.

B. SINGLE-FAMILY DETACHED, MOBILE HOME - A transportable single-family detached dwelling unit intended for permanent occupancy,
contained in one unit or in two units designed to be joined into one integral unit capable of again being separated for repeated towing, which
arrives at a site complete and ready for occupancy except for minor and incidental unpacking and assembly operations and is constructed as

permitted in Article VI, with the same, or equivalent, electrical, plumbing and sanitary facilities as for a conventional single-family detached

dwelling. A mobile home shall include any addition or accessory structure, such as porches, sheds, decks or additional rooms, which is attached to

it. A mobile home does not include recreational vehicles or travel trailers.

C. SINGLE-FAMILY SEMIDETACHED - A building designed for and occupied exclusively as a residence for only one family and having one party

wall in common with an adjacent building.

D. SINGLE-FAMILY ATTACHED - A building designed for and occupied exclusively as a residence for only one family and having two party walls

in common with an adjacent building, except for end units.

E. TWO-EAMILY DETACHED - A building designed for and occupied exclusively as a residence for two farnilies, with one family living wholly or

partly over the other, and having no party wall in common with an adjacent building.

F. TWO-FAMILY SEMIDETACHED - A building designed for and occupied exclusively as a residence for two families, with one family living

wholly or partly over the other, and having one party wall in common with an adjacent building.

G. TWO-FAMILY ATTACHED - A building designed for and occupied exclusively as a residence for two families, with one family living wholly or

partly over the other, and having two party walls in common with adjacent buildings.

H. MULTIFAMILY - See "apartment.”

SPF RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017
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Maximum Credit Amount

The maximum credit that any one property can receive is 60% percent of their fee. No property will receive 100% credit or reduction of the fee, and the
maximum is set at 60% because the Borough needs to fund programmatic elements, public stormwater facilities, and perform standard maintenance,
repair and rehabilitation of publicly owned stormwater facilities. Even if a property manages 100% of the stormwater runoff on their site, the Borough still
has obligations under its MS4 permit and needs to maintain the public drainage system to protect the health and safety of the public.

Maximum Rebate Amount

There is no maximum SPF rebate for residential property owners, except within each SMP category as described below. The rebate can only be applied to
one SMP for a given area of |A. For example, if a downspout is disconnected to a rain garden, the homeowner is only eligible for one rebate associated
with that specific rooftop drainage area (i.e., the homeowner could receive the higher rain garden rebate, but not the disconnection rebate as well). The
rebate is a one-time refund, per property. If the property is sold, the new owner is not eligible for an additional rebate.
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Rain Garden Rebate/Credit Calculation Example
A property owner installs a 50 square foot rain garden draining a total of 750 square feet of IA, capable of capturing 1 inch of runoff from their
contributing IA. The following example calculation shows the methodology used to determine the rain garden one-time rebate and recurring credit.

Rain Garden Rebate Calculation

Etal Rebate = Rain Garden Rebate Amount ($/500 SF) x (Impervious Area Captured in square feet = 500 square feet) }
I 1

[Total Rebate = $100 x (750 square feet + 500 square feet)

Fota] Rebate =$100x 1.5

—\/_
Total One-Time Rebate = $150

659

0

Rain Garden Annual Credit Calculation

Eotal Annual Credit = Annual Credit Amount ($/500 SF) x {(Impervious Area Captured in square feet + 500 SF)

]
~ Lo
N
Total Annual Credit = $20 x (750 square feet + 500 square feet)
<
V_
(Total Annual Credit=$20x 1.5
5
Total Annual Credit = $30
SPF RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017 20
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= Refer to Appendix A: “How to Create a Site Plan” for instructions

=  The property owner should utilize the Borough’s online mapping program which allows users to search for their property address
and view their mapped parcel and impervious area. The website also allows for the user to print on a page size sheet suitable for
inclusion in the application.

s Documentation of purchase and/or installation of the SMP including receipts, invoices, packing slips, or-other records if available.
» Calculations or other documentation of impervious drainage area and SMP capacity estimates

e Maintenance logs noting the past inspection and maintenance records (or receipts from vendors hired to perform maintenance), or for
newly constructed SMPs, a description of the proposed seasonal maintenance activities that the property owner will undertake.

In the event the credit application is missing information; Borough staff will request additional documentation to aid in review of the credit application.

Submission of Credit Application

Electronic submissions can be made to spf-program@west-chester.com. Submit a copy of the completed credit application. the checklist. all supporting
documentation and the non-refundable application fee (if applicable) to:

Borough of West Chester Department of Public Works
Attention: Stream Protection Fee Program — Credit Program
205 Lacey Street

West Chester, PA 19382

Determination

Borough staff will review the credit application and issue a determination no later than November 1. The applicant will be notified by letter and/or email of
the decision.

Appeal of Determination

Appeal of the credit determination can be made in accordance with Section 11 — “Appeals” of the Borough's Stream Protection Ordinance. Typically, a credit
application will be primarily denied due to technical inadequacies. Should those inadequacies be addressed, the property owner may resubmit their
application to the Borough.

Issuance of Credits

Rebates and/or Credits will be applied in the form of a credit and will be applied to subsequent bills.

SPF RESIDENTIAL CREDIT MANUAL — NOVEMBER 2017 22203 28
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Credit Renewal

Residential SPF credits will be valid for three years, after which they will require renewal by the property owner. This renewal policy does not apply to the
SPF Rebate which is a one-time refund per property. To continue to receive the SPF credit, property owners are required to reapply before the credit period
expires within 3 years. Should the owner fail to submit a renewal application, the credit(s) will expire. When reapplying, the property owner must update
their demonstration of stormwater facility maintenance by including sufficient documentation in the application package.

Site Inspections

Upon receipt of a credit application, the Borough or its designated appointee, may inspect the parcel to verify all information and supporting documentation.
Efforts will be made to notify the property owner in advance. |f the Borough's site inspection determines that the SMP is not being maintained
appropriately, the credit could be denied. The Borough may choose to withhold the credit until the property owner demonstrates that the SMPis being
appropriately maintained.

Termination of Credits
Approved credits may be terminated at any time If the SMPs are found to be not functional, improperly maintained, or if the owner fails to restore the SMPs
per Borough notification.

Change in Property Ownership

If a property is sold and there is a change in ownership, the credit (residential or non-residential) will remain in place until the three-year credit term is
completed. The new property owner will be required to resubmit the credit application in accordance with the Credit Renewal policy described in this
Manual. As the residential rebate is a one-time refund amount provided per property per eligible SMP, a new owner is not eligible for previously awarded
rebates once a property changes hands.
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Received 8/20/2021 8:53:02 PM Commonwealth Court of Pennsylvania

Filed 8/20/2021 8:53:00 PM Commonwealth Court of Pennsylvania
260 MD 2018

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

THE BOROUGH OF WEST CHESTER,
Original Jurisdiction

Petitioner, :
V. : No. 260 MD 2018

PENNSYLVANIA STATE SYSTEM
OF HIGHER EDUCATION and

WEST CHESTER UNIVERSITY OF :
PENNSYLVANIA OF THE STATE :

SYSTEM OF HIGHER
EDUCATION,
Respondents.
ORDER
AND NOW, this  day of , 2021, upon consideration of

Petitioner’s Motion for Summary Relief, and any response thereto, it is ORDERED

that the motion 1s DENIED.
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

THE BOROUGH OF WEST CHESTER,
Original Jurisdiction

Petitioner, :
V. : No. 260 MD 2018

PENNSYLVANIA STATE SYSTEM
OF HIGHER EDUCATION and

WEST CHESTER UNIVERSITY OF :
PENNSYLVANIA OF THE STATE :
SYSTEM OF HIGHER :
EDUCATION,

Respondents.

RESPONDENTS’ ANSWER TO PETITIONER’S
MOTION FOR SUMMARY RELIEF

Respondents Pennsylvania State System of Higher Education (“State
System”) and West Chester University of Pennsylvania of the State System of
Higher Education (“University” or, collectively with the State System,
“Respondents”), by counsel, answer Petitioner’s Motion for Summary Relief
pursuant to Pennsylvania Rule of Civil Procedure 1035.3 as follows.

INTRODUCTION

This section contains no factual assertions supported by citations to the

record, and therefore it requires no response.
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JURISDICTION

1.  Admitted.!

2. Admitted in part, denied in part. It is admitted that counsel for State
System sent to the Borough of West Chester (“Borough”) the letter attached as
Exhibit A. It is denied that University property is subject to or specifically
benefitted by the projects funded by the Borough’s assessment for stormwater
management (the “Stormwater Tax”). See Borough’s Brief in Support of Its

Motion for Summary Judgment (“Borough Br.”) at 24-30.

3. Admitted.
THE PARTIES
4. Admitted.
5. Admitted.
6. Admitted.
7. Admitted.
8. Denied. This paragraph states a legal conclusion, and no response is

required. The State System and University are arms of the Commonwealth subject
to tax immunity. See Borough Br. at 22-24.

9. Admitted.

! A matter is admitted here only for the purposes of summary judgment, based

upon the current record. The University reserves the right to dispute facts as
appropriate at trial.
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THE PARTIES

10.  This paragraph states a legal conclusion, and no response is required.

11.  This paragraph states a legal conclusion, and no response is required.

12.  This paragraph states a legal conclusion, and no response is required.

13. Denied. In a case involving tax immunity, like this one, “property
owned by the Commonwealth is presumed to be immune from taxation and that the
taxing authority bears the burden of proving the property's taxability.” Norwegian
Twp. v. Schuylkill Cty. Bd. of Assessment Appeals, 74 A.3d 1124, 1131 (Pa.
Cmwlth. 2013).

THE UNCONTESTED FACTS

14. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

15. Denied. Only a portion of North Campus is located in the Borough.
Deposition of Gary Bixby, dated October 13, 2020 ("Bixby Dep."), 6:22-9:18.2

16.  Denied. North Campus as a whole 1s approximately 61.7 acres.

17.  Admitted in part, denied in part. It is admitted that the parcels
identified in Exhibit B are owned by the State System and/or the University, which

is a member institution of the State System.

2 This depositions cited are already in the record, filed as exhibits to
Respondents’ Motion for Summary Judgment.

3
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18.  Admitted in part, denied in part. It is admitted that the parcels
identified in Exhibit B are owned by the State System and/or the University, which
1s a member institution of the State System.

19. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

20. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

21. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

22. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

23.  Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

24.  Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

25. Denied. All structures are situated on North Campus, and the
University has built and maintains stormwater management systems on North

Campus to handle stormwater before it leaves campus. See Bixby Dep. 42:11-44:6.
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26. Denied. All structures are situated on North Campus, and the
University has built and maintains stormwater management systems on North
Campus to handle stormwater before it leaves campus. See Bixby Dep. 42:11-44:6.

27. Denied. All structures are situated on North Campus, and the
University has built and maintains stormwater management systems on North
Campus to handle stormwater before it leaves campus. See Bixby Dep. 42:11-44:6.

28. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

29. Denied. A substantial amount of stormwater flows from North
Campus into West Goshen Township. Bixby Dep. 107:18-108:6.

30. Admitted.

31.  Denied. The University maintains its own stormwater collection and
conveyance system on North Campus, which the Borough does not manage. Bixby
Dep. 186:16-191:14. The University also largely does not use the Borough’s
stormwater system for its own benefit or purposes; to the extent it does, the
Borough has no plans to use funds from the Stormwater Tax on that part of the
system. Deposition of Michael A. Perrone (“Perrone Dep.”) 126:3-22 (admitting
that there are no plans to address the Borough stormwater pipe under North

Campus).
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32. Denied. The University maintains its own stormwater collection and
conveyance system on North Campus, which the Borough does not manage. Bixby
Dep. 186:16-191:14. The University also largely does not use the Borough’s
stormwater system for its own benefit or purposes; to the extent it does, the
Borough has no plans to use funds from the Stormwater Tax on that part of the
system. Deposition of Michael A. Perrone (“Perrone Dep.”) 126:3-22 (admitting
that there are no plans to address the Borough stormwater pipe under North
Campus).

33. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

34,  Admitted. Respondents admit that this fact is subject to judicial
notice.

35. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

36.  Admitted.

37. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

38.  Denied. Circumstances surrounding this incident were not alleged in
any pleading, have no relevance to the issues in this case, and were not subject to

discovery.
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39. Denied. The cited allegation states that the Stormwater Tax does not
fund any projects that would improve real property owned by the University or
State System.

40. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. This paragraph further contains no citation to
legal authority establishing obligations that are relieved by the Borough.

41. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

42. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

43. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

44.  Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

45. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. It is further denied that the Stormwater Tax is
“rent.”

46. Denied as alleged. This paragraph contains no citation to the factual

record. See Pa. R. Civ. P. 1035.2.
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47. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

48. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

49.  Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. By contrast, the record does contain evidence
that Respondents operate their own MS4. Bixby Dep. 186:16-191:14.

50. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. By contrast, the record does contain evidence
that Respondents operate their own MS4. Bixby Dep. 186:16-191:14.

51. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. By contrast, the record does contain evidence
that Respondents’ MS4 is covered under their own NPDES permit. Bixby Dep.
52:24-53:19.

52.  This paragraph states a legal conclusion, and no response is required.

53. Admitted.

54.  Admitted.

55. Admitted.

56.  Denied as alleged. This paragraph contains no citation to the factual

record. See Pa. R. Civ. P. 1035.2.
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57.  Admitted.

58.  This paragraph states a legal conclusion, and no response is required.
Further, the cited authority does not support the stated proposition; it instead stands
for the proposition that “property which belongs to a municipal subdivision and
used for governmental purposes is exempt from taxation and assessment for local
improvements can only be overcome by express statutory authority to the contrary
and such statutory authority must demonstrate clearly and unequivocally the
legislative intent to remove such exemption.” Southwest Delaware Cty. Mun. Auth.
v. Aston Twp., 413 Pa. 526, 198 A.2d 867, 872 (1964) (emphasis in original).

59. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. Preliminary objections are not part of the factual
record on summary judgment. Pa. R. Civ. P. 1035.1.

60. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2. Preliminary objections are not part of the factual
record on summary judgment. Pa. R. Civ. P. 1035.1.

61. Admitted.

62. Admitted.

63.  Admitted.

64. Admitted.

65.  Admitted.
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66. Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

67. Admitted.

68.  Admitted.

69. Admitted in part, denied in part. It is admitted that the Borough
resolution provides that this should happen. Whether it does happen is denied
because this paragraph contains no citation to the factual record. See Pa. R. Civ. P.
1035.2.

70.  Admitted in part, denied in part. It is admitted that the Borough
resolution provides that this should happen. Whether it does happen is denied
because this paragraph contains no citation to the factual record. See Pa. R. Civ. P.
1035.2.

71.  Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

72.  Denied as alleged. This paragraph contains no citation to the factual
record. See Pa. R. Civ. P. 1035.2.

73.  Admitted.

10
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CONCLUSION

This section contains no factual assertions supported by citations to the

record, and therefore it requires no response. The Borough has failed to establish

that there 1s no genuine issue of any material fact as to a necessary element of its

cause of action and that it is entitled to judgment as a matter of law.
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STATEMENT OF THE CASE

This is an action for declaratory judgment, seeking an order that West
Chester University (the “University”) and the Pennsylvania State System of Higher
Education (“State System”) do not have tax immunity with respect an assessment
for stormwater management (the “Stormwater Tax”) levied by the Borough of
West Chester (“Borough”).

The material facts of this case were summarized in Respondents’ Brief in
Support of their Motion for Summary Judgment, which was filed in this Court on
July 16, 2021 (“Respondents’ MSJ Br.”). Respondents incorporate the statement of

the case from that brief into this response, including the defined terms.
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SUMMARY OF ARGUMENT

The Borough has failed to establish that it is entitled to declaratory judgment
as a matter of law based on the undisputed material facts in this case.

First, on this issue of tax immunity, it is the Borough that carries the burden
to show the taxability of the properties owned by the University. It is not, as the
Borough contends, the University’s burden to prove the taxes are unreasonable.

Second, the Borough has failed its burden as the movant to show that it is
entitled to judgment as a matter of law based on facts in the record developed
during discovery. The Borough’s motion contains numerous factual assertions and
conclusions with no record support whatsoever.

Third, largely for the reasons previously briefed, the Borough cannot
establish that the Stormwater Tax is a fee-for-service. It is, at best, an assessment,
which under Pennsylvania law is a species of tax subject to immunity.

Fourth, the Stormwater Tax is not a regulatory fee that can be imposed on
the University. Unlike a fee-for-service—where there is at least arguable authority
that it can overcome immunity—there is no authority supporting the contention
that a municipality can use its police power to impose a regulatory fee on an arm of
the Commonwealth. And even if there were, the Borough does not show that it has
the authority to license or regulate the University.

For these reasons, the Borough’s motion should be denied.
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ARGUMENT

I. The Borough Bears the Initial Burden to Establish That the Stormwater
Tax Is a Fee

The Borough contends that the University bears the burden of proving that
the Stormwater Tax is “not in fact used to reimburse the Borough for its
administrative or regulatory costs in providing a service.” Borough’s Brief in
Support of Its Motion for Summary Judgment (“Borough Br.”) at 4 (quoting Rizzo
v. City of Philadelphia, 668 A.2d 236, 237 (Pa. Cmwlth. 1995)). This statement in
Rizzo, however, provides the burden of a private taxpayer challenging the
reasonableness of a fee, where there is a presumption of taxability. It does not
provide the burden of proof for a party asserting tax immunity, like here.

This Court directly addressed the relevant burden in a case like this in
Norwegian Township v. Schuylkill County Board of Assessment Appeals, holding
that “property owned by the Commonwealth is presumed to be immune from
taxation and that the taxing authority bears the burden of proving the property's
taxability.” 74 A.3d 1124, 1131 (Pa. Cmwlth. 2013) (emphasis added). Thus, here
it is the Borough’s burden to show that University property is not immune from the
Stormwater Tax.

II. The Borough Has Failed to Show That It Is Entitled To Judgment as a
Matter of Law Based on Undisputed Facts in the Record

A party carrying the burden of proof can be successful at summary judgment

on when “the record clearly demonstrates that there is no genuine issue of material
3
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fact and that the moving party is entitled to judgment as a matter of law.” Bowser
v. Clarion Cty., 206 A.3d 68, 72 n.2 (Pa. Cmwlth. 2019). “For courts to enter
summary judgment, the record must demonstrate that no genuine issue of material
fact exists after an examination of the record in a light most favorable to the non-
moving party.” Bacon v. City of Chester, 564 A.2d 276, 277 (Pa. Cmwlth. 1989).
“A material fact is one that directly affects the outcome of the case.” Logans’
Reserve Homeowners' Association v. McCabe, 152 A.3d 1094, 1099 n.8 (Pa.
Cmwlth. 2017). “The moving party bears the burden of proving that there exists no
genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law.” Allen v. Colautti, 417 A.2d 1303, 1307 (Pa. Cmwlth.
1980).

Here, the Borough’s motion for summary adjudication is replete with factual
averments and conclusions without any citation to the record developed in
discovery. This results in factual statements that are, at times, vague and imprecise,
see, e.g., Borough’s Motion for Summary Relief § 48 (averring that Respondents
somehow “use” the Borough system and that they avoid unspecified
“Commonwealth-mandated” costs); highly technical, see, e.g., id. 9 28 (stating as
fact the environmental impact of stormwater on acquatic habitat and pollutant
concentration); and even completely wrong, see, e.g., id. § 43 (contending, falsely,

that the University does not currently build and manage its own comprehensive
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stormwater management system on North Campus). This significant number of
bald factual assertions evinces a moving party without adequate factual support in
the record for judgment.

Because their motion relies on so many unsupported assertions, the Borough
has failed its burden as the movant to establish that it is entitled to judgment as a
matter of law based on the factual record taken in the light most favorable to
Respondents. See Pa. R. Civ. P. 1035.2. Its motion should be denied.

III. The Specific, Undisputed Facts of this Case Show That the Stormwater
Tax Is Not a Fee-For-Service

In its brief in support of its Motion for Summary Judgment, the University
set out the standard for determining whether the Stormwater Tax could be
considered a fee-for-service, and it described the reasons why it is not a fee-for-
service. See Respondents’ MSJ Br. at 24-36. That analysis, which need not be
repeated here, is incorporated by reference.

The Borough contends that the Stormwater Tax can be considered a fee-for-
service because it satisfied three criteria: (1) it is “not applicable to all properties”
and its funds must be used only for stormwater-related purposes; (2) the University
received a discrete benefit from the stormwater services; and (3) the charge is
proportional to the benefit. See Borough’s Brief in Support of Its Motion for
Summary Judgment (“Borough Br.”) at 27-33. None of these criteria support the

outcome that the Stormwater Tax 1s not a tax.

5
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First, even if it matters that the Stormwater Tax is not levied on all
properties and only used for a limited purpose, this only makes it an assessment,
which is still a species of tax subject to immunity. See Respondents’ MSJ Br. at
25-26 (citing Southwest Del. Cty. Mun. Auth. v. Aston Twp., 413 Pa. 526, 531, 198
A.2d 867, 870 (1964)). The Borough cites no law to the contrary.! Moreover,
unlike assessments which are limited to a single defined infrastructure project, the
Stormwater Tax funds a limited but not specifically defined range of potential
projects. See Respondents’ MSJ Br. at 37. In other words, it is more like a tax than
it is like an assessment—even though both are barred by tax immunity.

Second, the Borough’s contention that the University derives a discrete
benefit from the Stormwater Tax is at odds with the enabling ordinance’s stated
purpose of promoting “public health, safety, and general welfare,” see Ordinance
at 1, § 2.D.; with the Borough’s own witness’s testimony, including his specific
admission that the projects are designed to provide “a general benefit to the

Community,” see Perrone Dep. 60:21-22; and with the reality that both developed

! The Borough points out that Southwest Delaware County also held that a

municipality can levy connection charges and rental fees. See Borough Br. at 17-
18. However, the Stormwater Tax is not a connection charge or rental fee for use
of underground stormwater pipes. If it were, the charge would be based on physical
connections, but instead it is based on above-ground total impervious surface. And
if it were, 1t would not be used to fund thigs like rain gardens and curb extensions,
which have nothing to do with the maintenance cost of the underground piping
system.
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and undeveloped properties receive the same benefits from the projects funded by
the Stormwater Tax. See generally Respondents’ MSJ Br. at 26-30.

The Borough asserts that it provides a service because it “enters into
operation and maintenance agreements with the owners of stormwater management
systems on individual properties and, on a regular basis, conducts inspections of
those and similar systems.” Borough Br. at 29. It further maintains that it
“regularly inspects the stormwater management facilities” at the University’s
campus. /d. But there is no citation to the factual record supporting these
averments, likely because the factual record does not support them. There is no
“operation and maintenance” agreement between the Borough and the University
concerning stormwater management. The Borough does not conduct “inspections”
of stormwater facilities on the University’s campus—in fact, the University
maintains its own separate MS4 permit. See Bixby Dep. 186:16-191:14. And not
only does the Borough not “inspect| ] the stormwater management facilities” on
campus, but the record shows that the University actually inspects an outfall that
contains Borough stormwater. See Bixby Dep. 212:23-214:3. Despite the
Borough’s bald contentions, there is nothing in the factual record showing that it

uses the Stormwater Tax to provide any direct service to the University.?

2 Later in its brief, the Borough appears to acknowledge as much. It admits

that none of the projects funded by the Stormwater Tax touch University property,
but it points out that there is no requirement “that a governing authority which

7
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In its brief, just as its expert did, the Borough mistakenly assumes that the
University receives a benefit because, without the Borough’s Stormwater
Conveyance System, the University would have to keep and manage all of its own
stormwater. See Respondents’ MSJ Br. at 44. There is no reason the University
could not simply convey stormwater to its property edge and discharge it there, just
as it does now. The Borough mentions (without legal citation) to “the common law
requirement that owners of real property manage the outflow of water from their
property,” see Borough Br. at 14, but the University has sovereign immunity from
this (and most) common law liability. See 1 Pa. C.S. § 2310; accord Swift v. Dep't
of Transp. of Com., 937 A.2d 1162, 1168-69 (Pa. Cmwlth. 2007) (holding that
Commonwealth agency was immune from nuisance suit related to water flow).

The Borough analogizes the Stormwater Tax to a hypothetical Borough-
created “cable or Wi-Fi system,” arguing that “it is simply common sense that the
University should have to pay a fair rental to use those services.” Borough Br. at
31. But here, the Borough provides an example that perfectly illustrates the

University’s argument. Unlike the projects funded by the Stormwater Tax, if the

imposes a validly imposed fee must perform work on the fee-payer’s property.”
Borough Br. at 30. This argument misses the point. Even if it is not dispositive, the
fact that the Borough does not do anything to or on North Campus using
Stormwater Tax funds is relevant and revealing as to whether there is any discrete
benefit to the University. The Borough simply cannot explain how installing curb
extensions, for example, provides any kind of discrete benefit to any particular
property owner.
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University decided to use the Borough’s cable or Wi-Fi system it would fit closely
with Dr. Shoag’s economic definition of a fee-for-service. See Respondents’ MSJ
Br. at 30. Most glaringly, there exists a robust private market for cable and Wi-Fi
services. By contrast, there is no private demand for the type of projects funded by
the Stormwater Tax. See Respondents” MSJ Br. at 34. Further, the University
could voluntarily choose whether or not to use the Borough’s cable or Wi-Fi
system instead of its own private system, which it would likely do after weighing
the costs of using the Borough’s system against the costs of a private provider. The
Stormwater Tax, by contrast, is being assessed against development that can be
years or decades old. See Respondents’ MSJ Br. at 31-32 (noting that the option of
undoing development from years or decades ago does not make the Stormwater
Tax voluntary). And the Borough can exclude some people from a cable or Wi-Fi
system, the same way that Comcast or Verizon excludes non-customers from using
its cable or Wi-Fi service, but it cannot exclude property owners from receiving the
benefit of things like tree planting or inlet box cleaning. See Respondents’ MSJ Br.
at 32-33. In short, using Dr. Shoag’s framework, a cable or Wi-Fi system is clearly

a fee-for-service while the Stormwater Tax is not.>

3 Twice, the Borough uses the term “freeloading” to describe the idea that the

University receives a general benefit without having to pay for it. See Borough Br.
at 31-32. But this term is misplaced here. Tax immunity exists because “the public
paying the public” is an absurd proposition. See Southwest Del. Cty., 413 Pa. at
530, 198 A.2d at 870. Plaintiff is essentially arguing that state taxpayers in the

9
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Third, in arguing that the Stormwater Tax is reasonable, the Borough states
that it has annual expenditures on stormwater projects of more than $1 million,
with one year approaching $2.5 million. See Borough Br. at 32. But conspicuously
absent from the Borough’s discussion is a description of what this money was used
for. But see Opinion, dated July 15, 2019, at 11 (directing the parties to answer
“how exactly does the Borough utilize the funds generated by the Stormwater
Charge”). In 2020, over $900,000 was spent on renovations (like installing
pervious pavers, planting trees, and improving parking) at the John O. Green
Memorial Park in the Borough. See Cline Dep. 41:22-42:21. Nearly $750,000 was
spent on the first phase of a streambank restoration project along Plum Run,
downstream from the University and thus providing no direct benefit to the
University. See id. 26:15-29:12. As these large projects demonstrate, the bottom
line numbers presented by the Borough do not represent a reasonable value of the
University’s alleged “use” of the Stormwater Conveyance System—which is what
the Borough claims it is charging for. In fact, the Borough has admitted that it has

no plans at all to use any stormwater funds on its underground pipe that carries

Borough are freeloading on local taxpayers in the Borough, which similarly makes
no sense. In short, the government by definition cannot be a freeloader.

Moreover, claiming that imposing the Stormwater Tax is necessary to
prevent freeloading undermines the Borough’s argument. The textbook solution to
freeloading in government theory is making payment mandatory on all citizens
using the enforcement power of the state. In other words, taxes.

10
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Borough and University stormwater underneath North Campus. See Perrone Dep.
126:3-22.4

The Borough does not cite any authority supporting its assumption that the
Stormwater Tax can be imposed on an entity that has tax immunity. Although its
brief cites a series of cases—all nonbinding on this Court—these involve private
taxpayers where the taxes-versus-fee analysis matters to tax exemptions rather
than tax immunity. See Norfolk S. Ry. Co. v. City of Roanoke, 916 F.3d 315, 318
(4th Cir. 2019) (in suit brought by railway company, determining whether a
stormwater charge “is a discriminatory tax in violation of the Railroad
Revitalization and Regulatory Reform Act of 1976”); Mcleod v. Columbia Cty.,
278 Ga. 242, 243, 599 S.E.2d 152, 154 (2004) (in suit brought by landowners,
determining whether a stormwater charge must meet a state constitutional
requirement that taxes be imposed uniformly); Church of Peace v. City of Rock
Island, 357 1ll. App.3d 471, 828 N.E.2d 1282 (Ill. App. Ct. 2005) (in suit brought
by churches, determining whether charitable and religious tax exemption applies).
As noted above, in these cases the burden is flipped. See supra, Section 1. These
cases did not involve a case like this one, where “the taxing authority bears the

burden of establishing why taxation is permissible.” See City of Philadelphia v.

4 The Borough’s final argument, that the NTM Report shows the Stormwater
Tax to be a “bargain,” see Borough Br. at 32-33, is flawed as a proper measure of
reasonable cost. See Respondents” MSJ Br. at 43-44.

11
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Cumberland Cty. Bd. of Assessment Appeals, 622 Pa. 581, 584 n.1, 81 A.3d 24, 25
n.1 (2013).

Even on the general question as to whether stormwater charges are taxes or
fees in non-immunity contexts, courts in other jurisdictions reach different
conclusions. In Lewiston Independent School District No. 1 v. City of Lewiston, the
Idaho Supreme Court held that a stormwater charge was an unauthorized tax. 151
Idaho 800, 804, 264 P.3d 907, 911 (2011). The court noted that the implementing
ordinance was “purely concerned with revenue generation” for “on-going
maintenance, operation, regulation, water quality management and improvement of
the [stormwater] system.” Id. at 805, 264 P.3d at 912 (alteration in original). Like
the Stormwater Tax here, the Idaho stormwater charge funded projects that did not
directly address the “flow or removal of stormwater on private property,” and
instead it was for the public benefit of “having a pollutant free stormwater system
and clean streets . . . much like the public's use of city streets or police and
firefighter services.” Id. at 806, 264 P.3d at 913.

In Zweig v. Metro. St. Louis Sewer District, the Missouri Supreme Court
echoed the conclusion of Idaho. 412 S.W.3d 223 (Mo. 2013). The court applied a
thorough analysis under state law for whether a charge was an unconstitutional tax
or a fee, holding that a stormwater charge was the former. /d. at 244. Notably, the

court found that the stormwater charge could not be a fee-for-service because a

12
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property owner “pays the same stormwater charge every month regardless of the
amount of rainfall or the amount of stormwater it discharges.” Id. at 234. And it
could not be a charge simply for the availability of the drainage system because a
municipality’s purpose of a stormwater management system is “to ensure that its
stormwater services would be available for the entire district when needed.” Id. at
236.

In Shaarei Tfiloh Congregation v. Mayor & City Council of Baltimore, 237
Md. App. 102, 183 A.3d 845 (2018), the Court of Special Appeals of Maryland
also held that a stormwater charge was a tax and not a fee. The court noted that the
objective of the stormwater charge in that case was “to raise revenue” for projects
like the “operation and maintenance of the City stormwater management system
and facilities,” which “are indisputably utilized for the benefit of the general
public.” Id. at 139, 183 A.3d at 866-67. The fact that the stormwater charge went
to “specialized funds” rather than the “general treasury” did not preclude the
conclusion that it was a tax. Id. The court also found that the stormwater charge
was not “a user fee or service charge because it is not based on a commodity or
service consumed.” Id. at 139-40, 183 A.3d at 867. The stormwater charge was not
“akin to a user fee, such as for water or sewer service,” but rather was “a charge
that is applied, among other things, toward the operation and maintenance of the

City stormwater management system and facilities.” /d. at 140, 183 A.3d at 867.
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At bottom, although Lewiston Independent School District and Zweig are
particularly persuasive in their reasoning, these cases cited above come down to
particular issues of the municipality’s authority vis-a-vis the payer, the payer’s
asserted defense, and the specifics of each state’s law. This case should be no
different. Under Pennsylvania law and for the purpose of the University’s tax
immunity, the Stormwater Tax is a tax that cannot be imposed.

IV. The Stormwater Tax Cannot Be Imposed on Respondents as a
Regulatory or License Fee

Rather than simply address the question posed by this Court following
preliminary objections—whether the Stormwater Tax is a tax or a “fee for service,”
see Opinion, dated July 15, 2019, at 9—the Borough presents a third option. Now,
the Borough contends that the Stormwater Tax may be a regulatory fee (otherwise
known as a license fee), which it defines as a “regulatory measure|[ ] intended to
cover the cost of administering a regulatory scheme authorized under the police
power of government] ... |.” See Borough Br. at 19-20 (quoting Rizzo, 668 A.2d at
238. But this argument fails, because the Borough cites no law establishing that it
can impose a regulatory fee on the University and, regardless, the Stormwater Tax

is not a regulatory fee.
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A.  Even if the Stormwater Tax Is a Regulatory Fee, Respondents Are
Immune

While Petitioner spends considerable space arguing that the Stormwater Tax
is a regulatory fee—which, as outlined below, it is not—its brief fails to address a
threshold question: whether a municipality can impose a regulatory fee on state
entities. Simply, it cannot. The Court need not even address most of the Borough’s
arguments because, even if the Borough is correct, there is no legal basis to
conclude that it can overcome the Commonwealth’s immunity by framing the
Stormwater Tax as a regulatory fee.

Any analysis of this case has to begin with the principle that Respondents
have tax immunity, which means they are presumptively “beyond the taxing power
of [the Borough].” Respondents’ MSJ Br. at 22 (quoting Delaware Cty. Solid
Waste Auth. v. Berks Cty. Bd. of Assessment Appeals, 534 Pa. 81, 85, 626 A.2d
528, 530-31 (1993)). Previously, the Borough argued that the Stormwater Tax is a
fee-for-service, relying on dicta in Supervisors of Manheim Township. v. Workman
which implies that a municipality can overcome tax immunity by imposing a
charge for “a function performed by [the municipality] in its proprietary or
quasiprivate capacity.” See 350 Pa. 168, 173, 38 A.2d 273, 276 (1944). The Court
reasoned that immunity does not precluding paying a fee-for-service because it

rests on a theory of “contract rather than taxation” and that “those who consume

15

22603



the product or receive the service act in so doing voluntarily . . . and thereby
impliedly agree to pay the price of the product furnished or service rendered.” /d.

A regulatory or license fee is not what the Supreme Court describes in
Supervisors of Manheim Township. A regulatory fee is not imposed using a theory
of contract, i.e. a bargained-for exchange. It does not rely on an implied agreement
to pay between the two parties.

Instead, a regulatory fee is imposed using the sovereign power of
government. See National Biscuit Co. v. City of Phila., 374 Pa. 604, 615, 98 A.2d
182, 187 (1953) (regulatory or license fees are “imposed by the sovereign, in the
exercise of its police power, upon a person within its jurisdiction for the privilege
of performing certain acts”). Indeed, the Borough’s own brief admits as much. See
Borough Br. at 19-20 (justifying the Stormwater Tax as an exercise of the “police
power of government”). Unlike the quasi-contract relationship when a charge is
truly a fee-for-service, imposing the Stormwater Tax as a regulatory fee does not
involve any type of “concession” that would be necessary to overcome the
Commonwealth’s tax immunity. See City of Philadelphia, 622 Pa. at 624, 81 A.3d
at 50. That kind of quasiprivate agreement is critical to overcome tax immunity.

B. The Stormwater Tax Is Not a Regulatory Fee

“A license fee is a charge which is imposed by the sovereign, in the exercise

of its police power, upon a person within its jurisdiction for the privilege of
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performing certain acts and which has for its purpose the defraying of the expense
of the regulation of such acts for the benefit of the general public.” Pa. Liquor
Control Bd. v. Publicker Commercial Alcohol Co., 347 Pa. 555, 560, 32 A.2d 914,
917 (1943). A regulatory authority can only impose a fee on a person or entity that
is “a type of business or occupation which is subject to supervision and regulation”
by the regulatory authority. National Biscuit Co., 98 A.2d at 188.

Here, the Stormwater Tax cannot be a regulatory fee because it is not
imposed “for the privilege of performing certain acts” and it is not limited to
people or entities generally subject to regulation by the Borough. Indeed, there is
no particular act or class or people that appears to be being regulated here, unless
the group is defined as properties that experiences rainfall. Further, the Borough
has provided no legal basis for its right to regulate the University. The University
does not have, and does not need, a license from the Borough to operate North
Campus, and no state law provides the Borough with the power to impose a
regulatory fee on the University simply for building a campus.

The Borough’s analogy to regulatory fees for attorneys illustrates the
distinction. See Borough Br. at 30-31. State law provides the courts with the ability
to license and regulate lawyers, and lawyers make up only a small group of people
who have voluntarily elected to enter the profession. The Stormwater Tax is not a

regulatory fee because it is not imposed the same way that bar dues are imposed.
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CONCLUSION

Wherefore, Respondents Pennsylvania State System of Higher Education

and West Chester University of Pennsylvania of the State System of Higher

Education respectfully request that this Court deny Petitioner’s Application for

Summary Relief.
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Petitioner The Borough of West Chester (“Borough”) hereby answers the
Motion of Respondents Pennsylvania State System of Higher Education (“State
System”) and West Chester University of Pennsylvania of the State System of
Higher Education (collectively with the State System, the “Respondents™) for

Summary Judgment (the “Respondents’ Motion”) as follows.

1. Admitted in part, denied in part. Borough admits that it seeks
declaratory relief as formulated by this Court in its Opinion on Respondents’
Preliminary Objections. As the term “green infrastructure projects” is not defined
with any certainty, Borough is unable to admit or deny this averment. By way of
further response, Borough filed its Action for Declaratory Judgment in response to
the Refusal to Pay Letter (as that term is defined in the Brief in Support of Motion
for Summary Judgment which the Borough filed with this Court on July 19, 2021).
The Action for Declaratory Judgment is a document which speaks for itself and any
characterization thereof by Respondents is denied. Borough demands strict proof of
Respondents’ averments.

2. Admitted in part, denied in part. It is admitted only that “[t]he issue in
this case is whether the Stream Protection Fee is a fee or a tax. By way of further
answer, the Action for Declaratory Judgment is a document which speaks for itself
and any characterization thereof by Respondents is denied. By way of further

response, the averments at Paragraph 2. of the Respondents’ Motion are conclusions
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or statements of law to which no response is here required. Borough demands strict
proof of Respondents’ averments.

3. Admitted in part, denied in part. It is admitted only that Respondents
quoted a section of this Court’s Order dated July 15, 2019. Otherwise, such Order is
a writing which speaks for itself and any characterization thereof by Respondents is
denied. Borough demands strict proof of Respondents’ averments.

4. Denied. The averments at Paragraph 4. of the Respondents’ Motion are
conclusions or statements of law to which no response is here required. Borough
demands strict proof of Respondents’ averments.

5. Admitted.

6. Admitted in part, denied in part. It is admitted that the Borough
maintains the Borough Stormwater Collection and Conveyance System. It is denied
that Respondents’ description of the Borough Stormwater Collection and
Conveyance System is exhaustive. Borough demands strict proof of Respondents’
averments.

7. Admitted in part, denied in part. The Borough admits that the Borough
Stormwater Collection and Conveyance System includes such physical structures.
It is further admitted that the Borough maintains the Borough Stormwater Collection

and Conveyance System. It is denied that Respondents’ description of the Borough

22703



Stormwater Collection and Conveyance System is exhaustive. Borough demands
strict proof of Respondents’ averments

8. Admitted in part, denied in part. The Borough admits that the Borough
Stormwater Collection and Conveyance System includes physical structures which
“were first constructed about 100 years ago.” It is denied that the entirety of the
Borough Stormwater Collection and Conveyance System was so constructed.
Borough demands strict proof of Respondents’ averments.

9. Admitted.

10.  Admitted in part, denied in part. It is admitted only that the Borough
maintains a regulatory program regarding the management of stormwater related to
or originating from the development or real property and/or other earth disturbance
activities. By way of further response, the ordinances, rules, and regulations
regarding such regulatory program (and the Federal and Commonwealth statutes
upon which they are based) are writings which speak for themselves and any
characterization thereof by Respondents is denied. By way of further response, and
upon information and belief it is averred, that the University did not construct all of
the dormitories at North Campus but, rather, some were constructed by a private
entity. By way of further response, it is denied that Respondents manage, control, or
maintain on-site all stormwater runoff from the sites of such dormitories and/or other

improvements at North Campus but, rather, that stormwater runoff associated with
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improvements at North Campus drains to, enters, and is conveyed away from North
Campus by and through the Borough Stormwater Collection and Conveyance
System. Borough demands strict proof of Respondents’ averments.

11. Denied. The ordinances to which Respondents refer at Paragraph 11. of
the Respondents’ Motion are writings which speak for themselves and any
characterization thereof by Respondents is denied. Borough demands strict proof of
Respondents’ averments.

12.  Admitted, upon information and belief.

13. Admitted in part, denied in part. It is admitted only that the map and
yellow shading which Respondents include at Paragraph 13. of the Respondents’
Motion generally shows the location of North Campus. Because Borough did not
perform a parcel-by-parcel analysis of such map, however, it is unable to admit that
such map exhaustively includes all parcels, lots, tracts, or other units of real property
which comprise North Campus. Borough demands strict proof of Respondents’
averments.

14.  Admitted.

15. Admitted in part, denied in part. It is admitted only that the map and
red encirclement which Respondents include at Paragraph 15. of the Respondents’
Motion generally shows the location of Plum Run. It is denied that such map includes

a depiction of the entirety of Plum Run. It is further denied that all stormwater which
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flows from North Campus ultimately enters Plum Run. Rather, some of that
stormwater flow ultimately enters other watercourses both within and without the
jurisdictional limits of Borough. Borough demands strict proof of Respondents’
averments.

16.  Admitted.

17. Admitted in part, denied in part. It is admitted only that the map and
red encirclement which Respondents include at Paragraph 15. of the Respondents’
Motion generally shows the location of Plum Run. Borough is without sufficient
information and knowledge to admit or deny with certainty that the location to which
Respondents refer at Paragraph 17. of the Respondents’ Motion is the “first time”
that water in Plum Run “begins flowing above ground . . . .” Borough demands strict
proof of Respondents’ averments.

18.  Admitted.

19.  Admitted in part, denied in part. It is admitted that, generally, “Plum
Run flows west/southwest through the Borough and then continues into neighboring
municipalities . . . .” Upon information and belief, is denied that Plum Run flows
directly into the Brandywine River. Borough demands strict proof of Respondents’
averments.

20.  Admitted in part, denied in part. Borough admits all of these averments.

By way of further response, some of that stormwater enters inlets and pipes
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proximate to North Campus are owned by the Borough. By way of further response,
some stormwater flow from North Campus flows in an uncontrolled manner into the
Borough Stormwater Collection and Conveyance System and is conveyed away
from North Campus by and through such system. By way of further response, some
stormwater flow from North Campus flows through University-owned pipes and
other infrastructure into the Borough Stormwater Collection and Conveyance
System and is conveyed away from North Campus by and through such system. The
map below (produced by Respondents in discovery and on which the
aforementioned Plum Run Outfall is identified as No. 001) includes, inter alia, a
depiction of stormwater conveyance pipes through and in the vicinity of North

Campus. Borough demands strict proof of Respondents’ averments.
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21. Admitted in part, denied in part. It is admitted, upon information and
belief, that neither Borough nor Respondents maintains a precise calculation of the
aggregate volume of stormwater runoff which flows from North Campus into the
Borough Stormwater Collection and Conveyance System. It is denied that
Respondents do not maintain any such calculation. By way of further response,
Borough incorporates here the documents attached as Exhibit B to the Brief in
Opposition to Motion for Summary Judgment which Borough filed with the Court
on even date herewith. Borough demands strict proof of Respondents’ averments.

22.  Admitted in part, denied in part. It is admitted only that, being liquid in
form, stormwater runoff which falls in the jurisdictional limits of Borough outside
of North Campus may flow onto North Campus. By way of further response,
Borough is without sufficient information or knowledge to admit or deny with
certainty the averments at Paragraph 22. of the Respondents’ Motion. Borough
demands strict proof of Respondents’ averments

23.  Admitted in part, denied in part. It is admitted only that, being liquid in
form, there is some possibility that stormwater runoff which ultimately is discharged
from part of the Borough Stormwater Collection and Conveyance System to Plum
Run contains constituent runoff from North Campus and constituent runoff from
other properties within the jurisdictional limits of Borough. By way of further

response, Borough is without sufficient information or knowledge to admit or deny
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with certainty the averments at Paragraph 23. of the Respondents’ Motion. Borough
demands strict proof of Respondents’ averments.

24.  Admitted in part, denied in part. As more fully set forth in the map
below (produced by Respondents in discovery) some buildings on North Campus
have structural stormwater management facilities associated with them while others
do not. By way of further response, stormwater runoff from all portions of North
Campus (and especially (but not only) those buildings with no stormwater controls)
enters into, and is conveyed away from North Campus by, the Borough Stormwater
Collection and Conveyance System. Borough demands strict proof of Respondents’

averments.
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25.  Denied. The LEED documents to which Respondents refer at Paragraph
25. of the Respondents’ Motion are documents which speak for themselves and any
characterization thereof by Respondents is denied. By way of further response, it is
expressly denied that Respondents “manage . . . within the boundaries of [any]
project” at North Campus “all of the storm water” [sic] associated with that project.
By way of further response, stormwater runoff from all portions of North Campus
enters into, and is conveyed away from North Campus by, the Borough Stormwater
Collection and Conveyance System. Borough demands strict proof of Respondents’
averments.

26. Admitted. By way of further response, the “strategies” to which
Respondents refer at Paragraph 26. of the Respondents’ Motion as described to
include, “trees and open, grassy areas, to infiltrate stormwater . . .” are actually part
of the University “System” of stormwater management, just as much as they are part
of the Borough Stormwater Collection and Conveyance System.

27.  Admitted in part; denied in part. Borough admits that the University has
its own MS4. By way of further response, Borough is without sufficient information
or knowledge to admit or deny with certainty whether the University is “unlike most
private property owners” as that phrase is too vague and ambiguous for the Borough

to answer. By way of further response, the averments at Paragraph 27. of the
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Respondents’ Motion are conclusions or statements of law to which no response is
here required. Borough demands strict proof of Respondents’ averments.

28.  Admitted in part; denied in part. Borough admits that the University has
its own MS4. By way of further response, University’s MS4 Permit is a writing
which speaks for itself and any characterization thereof by Respondents is denied.
By way of further response, the averments at Paragraph 28. of the Respondents’
Motion are conclusions or statements of law to which no response is here required.
Borough demands strict proof of Respondents’ averments.

29.  Admitted in part; denied in part. Borough admits that the University has
its own MS4. By way of further response, University’s MS4 Permit is a writing
which speaks for itself and any characterization thereof by Respondents is denied.
By way of further response, the averments at Paragraph 29. of the Respondents’
Motion are conclusions or statements of law to which no response is here required.
Borough demands strict proof of Respondents’ averments.

30.  Admitted in part; denied in part. Borough admits that the University has
its own MS4. By way of further response, University’s MS4 Permit is a writing
which speaks for itself and any characterization thereof by Respondents is denied.
By way of further response, the averments at Paragraph 30. of the Respondents’
Motion are conclusions or statements of law to which no response is here required.

Borough demands strict proof of Respondents’ averments.
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31. Denied. Itis denied that University “assumes the duty of mitigating the
pollutants in the Borough’s stormwater” or that University actually undertakes any
such work. By way of further response, the averments at Paragraph 31. of the
Respondents’ Motion are conclusions or statements of law to which no response is
here required. Borough demands strict proof of Respondents’ averments.

32.  Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents (including, without
limitation, the pejorative “Stormwater Tax’) is denied. Borough demands strict
proof of Respondents’ averments.

33.  Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents (including, without
limitation, the pejorative “Stormwater Tax’’) is denied. Borough demands strict
proof of Respondents’ averments.

34.  Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents is denied. Borough demands
strict proof of Respondents’ averments.

35. Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents is denied. Borough demands

strict proof of Respondents’ averments.
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36. Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents is denied. By way of further
response, and as set forth in the Brief accompanying this Answer, Mr. Perrone is
legally incompetent to testify regarding the “purpose of the [Stream Protection]
Ordinance.” Borough demands strict proof of Respondents’ averments.

37. Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents (including, without
limitation, the pejorative “Stormwater Tax’) is denied. By way of further response,
and as set forth in the Brief accompanying this Answer, Mr. Perrone is legally
incompetent to testify regarding the reasons for which Borough Council enacted the
Stream Protection Ordinance. Borough demands strict proof of Respondents’
averments.

38. Admitted in part, denied in part. It is admitted that Borough is engaged
in the restoration of streambank along Plum Run. By way of further response, the
restoration of the Plum Run streambank is but one aspect of stormwater-related work
for which Borough uses revenue from the Stormwater Management Fund. By way
of further response, restoration of the Plum Run streambank is needed to maintain
Plum Run as a viable stormwater conduit and integral part of the discharge of

stormwater runoff including, as noted, stormwater runoff from North Campus.
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39. Admitted in part, denied in part. Borough admits that one goal of the
Plum Run streambank restoration is as Mr. Cline testified. By way of further
response, Borough produced to Respondents during discovery plans regarding the
Plum Run streambank restoration, which such plans are writings which speak for
themselves. Any characterization thereof by Respondents is denied. Borough
demands strict proof of Respondents’ averments.

40.  Admitted.

41. Admitted in part, denied in part. Borough admits that one project for
which Borough utilized funds from the Stormwater Management Fun is as Mr. Cline
testified. By way of further response, Borough produced to Respondents during
discovery plans regarding the John O. Green Memorial Park project, which such
plans are writings which speak for themselves. Any characterization thereof by
Respondents is denied. Borough demands strict proof of Respondents’ averments.

42. Denied as stated. The averment set forth at Paragraph 42. of the
Respondents’ Motion is too vague and ambiguous for Borough to answer with any
certainty. By way of further response, Borough denies that use of the pejorative
“Stormwater Tax” is at all appropriate. Borough demands strict proof of
Respondents’ averments.

43. Denied as stated. It is expressly denied that projects or other work

which Borough funds with the Stormwater Management Fund do not provide a
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specific benefit to University. By way of further response, and as set forth in the
Brief accompanying this Answer and more fully in the transcript of his testimony,
Mr. Perrone testified regarding such specific benefits. By way of further response,
Borough denies that Respondents do not enjoy a specific benefit from their
connection to, and use of, the Borough Stormwater Collection and Conveyance
System. By way of further response, the averments at Paragraph 43. of the
Respondents’ Motion are conclusions or statements of law to which no response is
here required. Borough demands strict proof of Respondents’ averments.

44.  Admitted in part, denied in part. Borough admits that it presently has
no immediate plan regarding repair or replacement of the pipe to which Respondents
refer at Paragraph 44. of the Respondents’ Motion. By way of further response,
Borough denies that use of the pejorative “Stormwater Tax” is at all appropriate. By
way of further response, Borough denies that Respondents do not enjoy a specific
benefit from their connection to, and use of, the Borough Stormwater Collection and
Conveyance System. Borough demands strict proof of Respondents’ averments.

45. Denied. The Stream Protection Ordinance is a writing which speaks for
itself and any characterization thereof by Respondents (including, without
limitation, the pejorative “Stormwater Tax™) is denied. By way of further response,

and as set forth in the Brief accompanying this Answer, Mr. Perrone is legally
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incompetent to testify regarding the “purpose of the” Stream Protection Fee.
Borough demands strict proof of Respondents’ averments.

46. Admitted in part, denied in part. Borough admits that it issues invoices
for the Stream Protection Fee in a manner consistent with the Stream Protection
Ordinance. By way of further response, the Stream Protection Ordinance is a writing
which speaks for itself and any characterization thereof by Respondents (including,
without limitation, the pejorative “Stormwater Tax”) is denied.

47.  Admitted in part, denied in part. Borough admits that it issues invoices
for the Stream Protection Fee in a manner consistent with the Stream Protection
Ordinance. By way of further response, those invoices are writings which speak for
themselves and any characterization thereof by Respondents is denied. Borough
demands strict proof of Respondents’ averments.

48. Admitted in part, denied in part. Borough admits that Respondents
refuse to pay the Stream Protection Fee for the reasons as set forth in the Refusal to
Pay Letter. By way of further response, the Refusal to Pay Letter is a writing which
speaks for itself and any characterization thereof by Respondents is denied. By way
of further response, it is denied that the Stream Protection Fee is a tax from which
Respondents are immune. Borough demands strict proof of Respondents’ averments.

49. Paragraph 49. of the Respondents’ Motion is an incorporation

Paragraph to which no response is required.
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50. Denied. Paragraph 50. of the Respondents’ Motion is a conclusion or
statement of law to which no response is here required.

51.  Denied. Paragraph 51. of the Respondents’ Motion is a conclusion or
statement of law to which no response is here required.

52.  Denied. Paragraph 52. of the Respondents’ Motion is a conclusion or
statement of law to which no response is here required. By way of further response,
it is denied that Respondents do not derive a specific benefit from their connection
to, and use of, the Borough Stormwater Collection and Conveyance System.
Borough demands strict proof of Respondents’ averments.

53. Denied. The averment at Paragraph 53. of the Respondents’ Motion is
a conclusion or statement of law to which no response is here required. By way of
further response, it is expressly denied that the Stream Protection Fee “funds only a
discrete set of infrastructure projects . . . .” Borough demands strict proof of
Respondents’ averments.

54. Denied as stated. By way of further response, it is denied that so-called
“general benefits” and so-called “specific benefits” are mutually exclusive; that is,
the Borough Stormwater Collection and Conveyance System can and does provide
specific benefits to the owners of Developed Properties which are connected to and
use the Borough Stormwater Collection and Conveyance System. There can also,

and simultaneously, exist general benefits which accrue from the Borough
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Stormwater Collection and Conveyance System. By way of further response,
Respondents do not (and cannot) establish that the presence of a general benefit
negates or otherwise renders inapplicable the existence of a specific benefit.
Borough demands strict proof of Respondents’ averments.

55.  Denied as stated. By way of further response, the averment at Paragraph
55. of the Respondents’ Motion is a conclusion or statement of law to which no
response 1s here required. By way of further response, it is expressly denied that the
Stream Protection Fee “is not proportional to [] Borough’s cost to maintain the”
Borough Stormwater Collection and Conveyance System. Borough demands strict
proof of Respondents’ averments.

56. Denied as stated. By way of further response, the averment at Paragraph
56. of the Respondents’ Motion is a conclusion or statement of law to which no
response 1s here required. By way of further response, it is expressly denied that the
Stream Protection Fee “funds projects other than the general operation, maintenance,
or repair of the” Borough Stormwater Collection and Conveyance System. Borough
demands strict proof of Respondents’ averments.

57. Denied. The averment at Paragraph 57. of the Respondents’ Motion is

a conclusion or statement of law to which no response is here required.

18
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WHEREFORE, Petitioner The Borough of West Chester respectfully

requests that this Court enter an Order denying Respondents’ Motion.

Dated: August 23,2021 Respectfully submitted,

BUCKLEY, BRION,
MCGUIRE & MORRIS LLP

By: /s/ Michael S. Gill

Michael S. Gill, Esquire
Attorney ID No. 86140
gillm@buckleyllp.com

118 West Market Street
West Chester, Pennsylvania 19382
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CERTIFICATION OF COMPLIANCE

I hereby certify that this filing complies with the provisions of the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and

documents differently than non-confidential information and documents.

Dated: August 23,2021 Respectfully submitted,

BUCKLEY, BRION,
MCGUIRE & MORRIS LLP

By: /s/Michael S. Gill

Michael S. Gill, Esquire
Attorney ID No. 86140
gillm@buckleyllp.com

118 West Market Street
West Chester, Pennsylvania 19382

20

2287a


mailto:gillm@buckleyllp.com

22883



TABLE OF CONTENTS

TABLE OF CITATIONS . ... 1
STATEMENT OF JURISDICTION. .....ooiiii e 1
DETERMINATION IN QUESTION. ...t e e 2
STATEMENT OF THE SCOPE AND STANDARD OF REVIEW................... 3
QUESTIONS PRESENTED . ... 4
STATEMENT OF THE CASE .. ..o, 5
SUMMARY OF ARGUMENT ..., 6
ARGUMENT ... e 10

A. ASSUMING, ARGUENDO, THAT THE BOROUGH IS NOT

ENTITLED TO SUMMARY RELIEF PURSUANT TO THE
BOROUGH’S MOTION, RESPONDENTS ARE LIKEWISE NOT
ENTITELD TO SUCH RELIEF PURSUANT TO THE
RESPONDENTS’

MOTION . L e 10

l. The “material facts” upon which Respondents base the
Respondents’ Motion are the subject of disputes and, therefore,
cannot serve as grounds for the grant of summary

relief. . 10
2. This Court should reject Respondents’ invitation to exclude the
Fishkind
ROt .o 20
B.  THIS COURT CANNOT NOW CONCLUDE AS A MATTER OF
LAW THE LACK OF PROPORTIONALITY IN THE AMOUNT OF
THE STREAM PROTECTIONFEE.........ccoiiiiiiiin 23
CERTIFICATION OF COMPLIANCE. ...t e 27
i

22893



TABLE OF CITATIONS

CASES pages
Adams Outdoor Adver. Ltd. v. Hanover Twp., 633 A.2d 240 (Pa. Cmwlth. Ct.
[ ) T PP 10

CNW v. San Juan Cellular Telephone Co. v. Public Service Commission of Puerto

Rico, 967 F2d 683 (13 Cir. 1992) .. .uiniiii i 13
DeArmitti v. New York Life Ins. Co., 73 A.3d 578 (Pa. Super. 2010)............... 19
Glaab v. Honeywell Intern., Inc., 56 A.3d 693, 6998 (Pa. Super. 2012)............. 19
In re Nomination of Paulmier, 937 A.2d 364, 372 (Pa. 2007)..............ccooee .. 11

Ridgeway Court, Inc. v. Landon Courts, Inc., 442 A.2d 246, 247-48 (Pa. Super.

L8 T )t 18

Swartz v. General Elec. Co., 474 A2d 1172 (Pa. 1984).........ccooiiiiiiinni, 22

Trigona v. Lender, 926 A.2d 1226 (Pa. Cmwlth. Ct. 2006)........................ 10, 16

United States v. LaFranca, 282 U.S. 568 (1931).......ccoviiiiiiiiiiiiiiiiean, 13

DICTIONARIES

BLACK’S LAW DICTIONARY 953 (6% ed. 1990).........coiiiiiiiiiiiieei 25
il

22903



ORDINANCES

BOROUGH OF WEST CHESTER, PA., STREAM PROTECTION ORDINANCE § 94A-6A
(2000 e s 11

BOROUGH OF WEST CHESTER, PA., STREAM PROTECTION ORDINANCE § 94A-4
(2000t e 12

BOROUGH OF WEST CHESTER, PA., STREAM PROTECTION ORDINANCE § 94A-9

(2006 et 14

RULES

PENNSYLVANIA RULES OF EVIDENCE, RULE NO. 704 (2013)..........ccoiiiinn 22
v

2291a



STATEMENT OF JURISDICTION
Pursuant to Section 761(a)(1) of the Pennsylvania Judicial Code, 42 Pa. C.S.
§ 761(a)(1), the Commonwealth Court has jurisdiction over the Action for
Declaratory Judgment which Petitioner the Borough of West Chester (the
“Borough”) filed with this Court on April 13, 2018.!

! Unless otherwise noted, capitalized terms used, but not defined, in this Brief have

the meanings ascribed thereto in the Action for Declaratory Judgment and/or the Brief in Support
of Motion for Summary Judgment which the Borough filed with this Court on July 19, 2021 (the
“Borough’s Summary Judgment Brief”).
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DETERMINATION IN QUESTION
The determination by the Pennsylvania State System of Higher Education (the

“State System”) (on behalf of itself and its constituent institution, West Chester

University of Pennsylvania of the State System of Higher Education the
“University” and, sometimes together with the State System, the “Respondents™)
dated January 18, 2018, pursuant to which the State System informed the Borough
that neither the State System nor the University intends to pay the Stream Protection

Fee (the “Refusal to Pay Letter”). A copy of the Refusal to Pay Letter is attached as

Exhibit A to the Borough’s Summary Judgment Brief and is incorporated here by

reference.
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STATEMENT OF THE SCOPE AND STANDARD OF REVIEW
The Borough set forth in the Borough’s Summary Judgment Brief the Scope
of Review and the Standard of Review which are applicable at this stage of this

litigation.
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QUESTIONS PRESENTED

ASSUMING, ARGUENDO, THAT THE BOROUGH IS NOT
ENTITLED TO SUMMARY RELIEF PURSUANT TO THE
BOROUGH’S MOTION, MAY THIS COURT GRANT
SUMMARY RELIEF TO RESPONDENTS?

Suggested Answer: No.

CAN THIS COURT CONCLUDE AT THIS STAGE OF THIS
LITIGATION, AND AS AMATTER OF LAW, AN ABSENCE OF
PROPORIONALITY IN THE AMOUNT OF THE STREAM
PROTECTION FEE?

Suggested Answer: No.
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STATEMENT OF THE CASE?
On July 16, 2021, Respondents filed with this Court their Motion for

Summary Judgment (the “Respondents’ Motion™) and their Brief in support of that

motion. On July 19, 2021, the Borough filed with this Court the Borough’s

Application and Motion for Summary Relief (the “Borough’s Motion”) and the
Borough’s Summary Judgment Brief. The Borough now files this Brief together with

the Borough’s concomitant Response to the Respondents’ Motion.

2 The Borough incorporates here by reference the Statement of Case as set forth in
the Borough’s Summary Judgment Brief.
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SUMMARY OF ARGUMENT

For the reasons set forth in the Borough’s Motion and the Borough’s
Summary Judgment Brief, the Borough rests comfortably in its entitlement to
summary relief that the Stream Protection Fee is just that . . . a fee, and not a tax.
There are no material facts in dispute for which this Court must conduct an
evidentiary hearing before it should reject as a matter of law Respondents’ position
as set forth in the Refusal to Pay Letter.

The corollary to that position, of course, is the Borough’s opposition to the
Respondents’ Motion. Obviously, this Court cannot grant the Borough’s Motion
while simultaneously granting the relief which Respondents seek pursuant to the
Respondents’ Motion. If, though, the Court determines that the Borough is not
entitled to summary relief, it should also deny the Respondents’ Motion.

Respondents use more than two and one-half pages of the Brief which they

filed in support of the Respondents’ Motion (the “Respondent’s Summary Judgment

Brief”) to argue that which requires no argument. No party here disputes the

proposition that the Borough cannot impose taxes upon the Commonwealth of

Pennsylvania. Though interesting, Respondents’ exposition on the law governing

the relationship between the state and its constituent municipalities is wholly

irrelevant. The Borough does not seek to impose here any tax of any kind!
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Otherwise, the Respondents’ Motion is predicated almost entirely on the
deposition testimony of Borough Manager Michael Perrone, the Shoag Report (as
hereinafter defined), and a smattering of references to testimony by Respondents’
own witnesses.

The many references to Mr. Perrone’s testimony which litter the Respondent’s
Summary Judgment Brief are mostly incomplete and cherry-picked from Mr.
Perrone’s broader testimony. Moreover, and as he readily acknowledged during his
deposition, Mr. Perrone lacked specific knowledge about the creation and enactment
of the Stream Protection Ordinance.® Furthermore, of course, Mr. Perrone’s
statements regarding that purpose and intent are not determinative. Rather, the only
controlling statements in that regard are those which Borough Council included in
the Stream Protection Ordinance itself.

Moreover, the Shoag Report cannot serve as a basis for this Court to grant
summary relief in favor of Respondents.

Finally, and in any event, the testimony of its own witnesses which
Respondents bear in support of the Respondents’ Motion is both factually incorrect

and legally inadequate to establish that there is no dispute of material fact regarding

3 Despite the availability of other Borough witnesses, including those who

participated in creation and enactment of the Stream Protection Ordinance, Respondents elected
to take the depositions of just two individuals . . . Mr. Perrone and Borough Engineer Nate Cline.

7
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the all-important question of whether the Stream Protection Fee i1s a lawfully
imposed fee or a tax by another name.
Respondents also ask this Court to “strike or disregard” the Expert Report by

Dr. Harry Fishkind (the “Fishkind Report”). The Borough, of course, produced the

Fishkind Report as a rebuttal to the Expert Report by Dr. Daniel Shoag which the

Respondents produced (the “Shoag Report™). As a naked example of “the pot calling

the kettle black,” Respondents suggest that the Fishkind Report “simply mirrors the
arguments of the Borough’s counsel . . . .” Respondents make that suggestion mere
paragraphs below their own regurgitation of the contents of the Shoag Report as a
primary basis for their claim of entitlement to summary relief.*

Regardless of their inconsistent treatment of the Shoag Report and the
Fishkind Report, Respondents’ request that this Court strike the latter fails for
another reason . . . there 1s nothing improper about Dr. Fishkind offering an opinion
on the ultimate question in this case.

Respondents finally claim that the Stream Protection Fee “is not reasonably
proportional to the Borough’s Cost to Maintain the Stormwater Conveyance

System.” Here, Respondents suggest that, upon finding the Stream Protection Fee to

4 The Borough notes the Fishkind Report here only to observe the existence of a clear

dispute between Dr. Fishkind and Dr. Shoag which precludes the grant of the Respondents’
Motion. The Borough does not rely upon the Fishkind Report as an independent basis for the
Borough’s Motion. In other words, this Court may grant the Borough’s Motion without reference
to the Fishkind Report but, given Respondents’ use of the Shoag Report as support for the
Respondents’ Motion, cannot grant the Respondents’ Motion.

8
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be a permissible fee, this Court should nevertheless excuse Respondents’ payment
obligations. Initially, the Borough notes that Respondents’ claim regarding
proportionality is not set forth in the Refusal to Pay Letter and, therefore, is not
properly before this Court. Secondarily, to support that suggestion, Respondents
make factual claims which are very much in dispute. If for no other reason than that,

therefore, this Court must reject the Respondents’ Motion.
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ARGUMENT

A. ASSUMING, ARGUENDO, THAT THE BOROUGH IS NOT
ENTITLED TO SUMMARY RELIEF PURSUANT TO THE
BOROUGH’S MOTION, RESPONDENTS ARE LIKEWISE
NOT ENTITELD TO SUCH RELIEF PURSUANT TO THE
RESPONDENTS’ MOTION.

=

The “material facts” upon which Respondents base the Respondents’
Motion are the subject of disputes and, therefore, cannot serve as
grounds for the grant of summary relief.

The Stream Protection Ordinance “may be declared invalid only [if this Court
determines that the ordinance] violates fundamental law clearly, palpably, plainly
and in such manner as to leave no doubt or hesitation in [this Court’s] mind” See

Trigona v. Lender, 926 A.2d 1226 (Pa. Cmwlth. Ct. 2006) (citing Adams Outdoor

Adver. Ltd. v. Hanover Twp., 633 A .2d 240 (Pa. Cmwlth. Ct. 1993)). Respondents

cannot meet that burden generally. They certainly cannot meet the burden as a matter
of law at this stage of this litigation.

Throughout their argument, Respondents repeat in conclusory terms their
position that the Stream Protection Fee is a tax. In that regard, Respondents make

much of their (wholly) incorrect belief that the only benefits which accrue from the

Borough Stormwater Collection and Conveyance System are general in nature. As
support for that claim, Respondents (A) make inaccurate factual claims, (B) cite only

in part deposition testimony by Borough Manager Michael Perrone, (C) rely upon

10
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deposition testimony by their own witnesses, and (D) rely extensively upon the
Shoag Report itself. Each of those bases 1s problematic in one form or another.

Firstly, Respondents state as fact that the Stream Protection Fee “is assessed
to all properties in the Borough based on certain physical characteristics of the
properties.” Respondents also state as fact that the Stream Protection Fee is not used
to maintain the Borough Stormwater Collection and Conveyance System but, rather,
“was implemented recently to promote new projects that make waterways cleaner
and reduce the environmental impact of stormwater runoft.” Those statements are
wholly inaccurate.

The Stream Protection Ordinance 1s a writing which speaks for itself and the
best evidence of what Borough Council intended when it enacted that ordinance. See

In re Nomination of Paulmier, 937 A.2d 364, 372 (Pa. 2007). Pursuant to the express

terms of the Stream Protection Ordinance, the Stream Protection Fee 1s not charged
to all properties within the Borough. BOROUGH OF WEST CHESTER, PA., STREAM
PROTECTION ORDINANCE § 94A-6A (2016).

Rather, at Section 94A-6 of the Stream Protection Ordinance, Borough
Council ordamed that the Stream Protection Fee i1s “imposed on each and every
[D]eveloped [P]roperty in the Borough that is connected with, uses, 1s serviced by
or 1s benefitted by the [Borough Stormwater Collection and Conveyance System],

either directly or indirectly, and upon the owners of such [D]eveloped [P]roperty . .

11
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. .” BOROUGH OF WEST CHESTER, PA., STREAM PROTECTION ORDINANCE § 94A-6
(2016). In that same enactment, Borough Council defined the term “Developed” in
relevant part to mean “[p]roperty where manmade changes have been made which
add impervious surfaces to the property . . . .” BOROUGH OF WEST CHESTER, PA.,
STREAM PROTECTION ORDINANCE § 94A-4 (2016). Conversely, Borough Council
defined “Undeveloped Land” in relevant part as “[a]ny land which has not been
altered from its natural state and which contains no impervious surfaces . . . .”
BOROUGH OF WEST CHESTER, PA., STREAM PROTECTION ORDINANCE § 94A-4 (2016)

As set forth in the Affidavit by the Borough Finance Director attached to the

Borough’s Summary Judgment Brief as Exhibit B thereto (the “Lionti Affidavit™),

“the Borough established an account for each Developed Property . . . within the
Borough[]” and “there are 4,343 such accounts established for the purpose of billing
and collection of the Stream Protection Fee.” Moreover, and as also set forth in the
Stream Protection Ordinance, the Lionti Affidavit, and the Appeal Manual which
the Borough promulgated pursuant to the Stream Protection Ordinance and which 1s
attached as Exhibit A hereto, property owners may obtain credits against and rebates
of the Stream Protection Fee.

The Stream Protection Fee is, even in the first instance, applicable only to
Developed Properties which are “connected with, use[], [are] serviced by[,] or [are]

benefitted by” the Borough Stormwater Collection and Conveyance System.

12

2303a



Furthermore, once presented with an invoice for the Stream Protection Fee, the
owner of a Developed Property may lodge an appeal to demonstrate that the fee
should be reduced or even eliminated. Those opportunities are available when the
owner of a Developed Property takes steps to reduce the flow of stormwater runoff
from the Developed Property or shows that the runoft has no impact on the Borough
Stormwater Collection and Conveyance System and is draining outside of the
Borough. Those are not the hallmarks of a tax.

Unlike a fee, a tax is “‘an enforced contribution to provide for the support of

the government.’” City of Philadelphia v. Pennsylvania PUC, 676 A.2d 1298, 1307

(Pa. Cmwlth. Ct. 1996) (quoting United States v. LaFranca, 282 U.S. 568 (1931)).

“A tax 1s ‘imposed by a legislature upon many, or all citizens . . . raises money,
contributed to a general fund, and spent for the benefit of the entire community.””

Id. (quoting CNW v. San Juan Cellular Telephone Co. v. Public Service Commission

of Puerto Rico, 967 F.2d 683 (1% Cir. 1992)).

In sum, the Stream Protection Fee is characterized by the absence of universal
charge, opportunities to reduce (or eliminate) the amount due, and (as noted in the
Borough’s Motion, the Borough’s Summary Judgment Brief, and the Stream
Protection Ordinance itself) the dedication of all revenue generated from the fee to
the Stormwater Management Fund (together with an ordinance-based requirement

that those funds may be used only for stormwater-related purposes).

13
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Likewise, Respondents cannot here prevail on their claim that the Borough
does not use revenue from the Stream Protection Fee to maintain the Borough
Stormwater Collection and Conveyance System. Respondents offer no evidence in
support of that claim. The Stream Protection Ordinance itself, however, is
instructive. As expressly set forth in the Stream Protection Ordinance, that revenue

shall be used by the Borough for:

(1) Implementation and management of a program to
manage stormwater within the Borough.

(2) Constructing, operating, and maintaining the

[Borough Stormwater Collection and Conveyance
System].

(4) Payment for other project costs and performance of
other functions or duties authorized by law in
conjunction with the maintenance, operation,
repair, construction, design, planning and
management of stormwater facilities, programs and
operations.

BOROUGH OF WEST CHESTER, PA., STREAM PROTECTION ORDINANCE § 94A-9 (2016)
(emphasis added).

The Lionti Affidavit confirms that expenditures from the Stormwater
Management Fund include, by way of example and not limitation, stormwater
facilities maintenance, emergency stormwater facility repairs, inlet replacements,
and storm drain materials.” Furthermore, the Vennettilli Affidavit attached to the

Borough’s Motion (the “Vennettilli Affidavit ) confirms that the

14
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Borough’s operation of the [Borough Stormwater
Collection and Conveyance System] includes . . . the
repair and maintenance of collection and conveyance
pipes, clearing and unblocking of stormwater inlets,
headwalls, and outflows, street sweeping, leaf collection,
and snow removal.

Affidavit of Alberto Vennettilli at §18.

Mr. Vennettilli also confirms, inter alia, that

Borough employees within the Public Works Department
regularly perform work at and upon components of the
[Borough Stormwater Collection and Conveyance
System] which the University uses including, without
limitation, maintenance and/or repair of such components,
street sweeping, and inlet cleaning.

Affidavit of Alberto Vennettilli at §31.

Respondent’s asserted claims that the Stream Protection Fee “is assessed to
all properties in the Borough . . .” and that revenue from the Stream Protection Fee
1s not used to maintain the Borough Stormwater Collection and Conveyance System
are, quite simply, just wrong. At the very least, those claims are the subject of a
dispute of material fact which precludes this Court from granting the summary relief
which Respondents seek.

Secondly, Respondents’ citations to Mr. Perrone’s testimony are incomplete
and inaccurate. Respondents claim that Mr. Perrone “admitted throughout his

deposition that the primary, if not exclusive purpose of the [Stream Protection Fee]

15
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is to provide a general benefit for all rather than a specific benefit to service property
owners.” Respondents also claim that Mr. Perrone “acknowledged that the [Stream
Protection Fee] funds projects that provide ‘a general benefit to the Community[.]””

Here, Respondents wholly ignore a fundamental legal precept. In the presence
of an unambiguous legislative enactment such as the Stream Protection Ordinance,
the testimony of a single member of the legislative body or another governmental
official regarding the purpose of that enactment is not relevant.> See Trigona, 926
A.2d at 1233.

In Trigona, the Court noted that preamble to a municipal ordinance “evince[d]
the City’s intent . . . .” Id. Presumably during the litigation, the City Solicitor
executed an affidavit in which that attorney “set forth the City’s purported intentions
for adopting the” challenged ordinance.” Id. at 1231. Given the unambiguous
statement of municipal intent as set forth in the ordinance, the Court refused to rely
upon that affidavit. See id. at 1233. Such is the case here where the Stream Protection

Ordinance is clear and unambiguous.

> Even if the person occupying the position of Borough Manager was legally

competent to testify regarding the formation of the Stream Protection Ordinance, Mr. Perrone
plainly and clearly testified that he was not “part of the storm water assessment advisory
committee” and that he does not “have any first-hand knowledge from participating in the

development of the [S]tream [P]rotection [O]rdinance . . . of the factors which went into the
calculation of” the Stream Protection Fee. N.T., 10/15/20 at 155.
16
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Notwithstanding the clear rule of law regarding the inadequacy of Mr.
Perrone’s testimony regarding municipal intent and purpose, Respondents base large
parts of their argument upon that testimony.

Even in that, however, Respondents selectively mischaracterize Mr. Perrone’s
testimony. Respondents also ignore the axiom that the fact that Stream Protection
Ordinance contemplates general community benefits does not negate or otherwise
diminish the specific benefits which they enjoy from their connection with, use of,
and service by the Borough Stormwater Collection and Conveyance System.

Regarding the true nature of Mr. Perrone’s testimony, the Borough
acknowledges that witness did, indeed, articulate both general and specific benefits
which accrue from the Stream Protection Ordinance. By way of example only, and
not limitation, the Borough notes one of Mr. Perrone’s statements about “how [the
Stream Protection Ordinance] benefits . . . specific properties.” N.T., 10/15/20 at 62.
Testifying in response to Respondents’ counsel’s question regarding a hypothetical
property developer, Mr. Perrone stated

A.  Um, so let’s say Ms. Smith is going to build a house and
she has to, you know, put in a storm management system
on her property and manage 100 percent of her water for
every type of storm, you know, manageable, and not
connect to the Borough’s system She would be impacted
by how much land she would develop on her particular
home. So the house would get smaller, and the storm
sewage management system may get larger. So in that

17
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case, there is a benefit to, you know, each individual
property owner as you develop or we develop.

N.T., 10/15/20 at 63.

Mr. Perrone also testified that, by connecting their properties to the Borough
Stormwater Collection and Conveyance System, owners avoid “flooding on their
property[.]” N.T., 10/15/20 at 152. He testified that, without the benefit of their
connection to the Borough Stormwater Collection and Conveyance System, property
owners would either need to manage all of their stormwater runoff on-site,
experience flooding, or simply allow stormwater runoff to discharge in an

uncontrolled manner.® 7 N.T. 10/15/20 at 154.

6 Indeed, Respondents acknowledge as much at Page 33 of their Brief in support of

the Respondents’ Motion. There, Respondents themselves confirmed that

excluding the University from directly connecting to the
Stormwater Conveyance System would not exclude the
University from being able to use it or benefit from it . . . if
the University simply conveyed all of the excess stormwater
to the edge of its property, that water would still make its
way into [the Borough Stormwater Collection and
Conveyance System] via the Borough’s streets and inlets.

Citation to Respondents’ Brief at p. 33. (emphasis added)

7 Respondents also appear to ignore their duty to prevent adverse downstream
impacts from their improvements at North Campus. See Ridgeway Court, Inc. v. Landon Courts,
Inc., 442 A.2d 246, 247-48 (Pa. Super. 1981). As the Superior Court held, however,

[a] landowner may not alter the natural flow of surface water
on his property by concentrating it in an artificial channel
and discharging it upon the lower land of his neighbor even
though no more water is thereby collected than would
naturally have flowed upon the neighbor's land in a diffused
condition.

18
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The Borough Manager 1s not competent to testify regarding the purpose and
intent of the Stream Protection Ordinance. Notwithstanding that legal incompetence,
Respondents base nearly their entire request for summary relief upon Mr. Perrone’s
deposition testimony. Even in that regard, however, Respondents ignore those
portions of Mr. Perrone’s testimony in which he articulated the specific benefits
which accrue to Developed Properties which are connected to the Borough
Stormwater Collection and Conveyance System.

Respondents’ reliance upon Mr. Perrone’s testimony cannot serve as the basis
for the summary relief which Respondents’ seek. At the very least, the substance of
that testimony is such that there remains a dispute of material fact which precludes

this Court from granting that relief. See DeArmitti v. New York Life Ins. Co., 73

A.3d 578 (Pa. Super. 2010) (holding, in the context of summary judgment, that “[t]o
carry the weight of a binding judicial admission . . . the opposing party’s
acknowledgment must conclusively establish a material fact and not be subject to
rebuttal. (emphasis added)).

Thirdly, when relaying to this Court the conclusions set forth in the Shoag

Report, Respondents cite testimony from their own witness, Gary Bixby.?

Id.

8 Respondents’ reliance upon the Shoag Report as a basis for summary relief is

inappropriate. See DeArmitti 73 A.3d at 596 (citing, e.g., Glaab v. Honeywell Intern., Inc., 56
A.3d 693, 6998 (Pa. Super. 2012)) (observing that “[1]t has long been Pennsylvania law that, while

19
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Indeed, however, Respondents’ own documents produced in discovery and
attached as Exhibit B hereto demonstrate that Respondents discharge to the Borough
Stormwater Collection and Conveyance System some volume of stormwater runoff
from certain storm events. That statement remains true even regarding those portions
of North Campus which recently underwent (or are now undergoing) redevelopment.

In short, there is no portion of North Campus which is not hydrologically or
otherwise connected in one form or another to the Borough Stormwater Collection
and Conveyance System and which is not benefitted by those connections. There is
(or should not be) any dispute of material fact in that regard. To the extent any such
dispute remains, however, the same precludes this Court from granting the summary

relief which Respondents seek pursuant to the Respondents’ Motion.

2.  This Court should reject Respondents’ invitation to exclude the
Fishkind Report.

Posturing their request like a Motion in Limine buried unusually within a
motion for summary judgment, Respondents invite this Court to strike the Fishkind
Report. The premise for that invitation is Respondents’ argument that the Fishkind
Report improperly states a legal opinion. The Court should reject that invitation for

not less than two reasons.

conclusions recorded by experts may be disputed, the credibility and weight attributed to those
conclusions are not proper considerations at summary judgment . . .”).

20
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Firstly, Respondents’ invitation is premature. Respondents’ Motion is not
made on the eve of trial but, instead, at the stage for considering motions for
summary judgment. Indeed, the purported motion to strike the Fishkind Report is
entirely devoid of any request to strike specific portions of the Fishkind Report (let
alone a proposed order doing the same), even though Respondents acknowledge that
Dr. Fishkind does cite to economic authority in addition to his applied analysis of

legal authority. Respondents’ Brief at 38.

It 1s also premature in that the Borough does not now rely upon the Fishkind
Report in support of the Borough’s Motion. Therefore, the issue is not before the
Court and Respondents have no need to raise it now. Moreover, the Fishkind Report
1s no more undisputed evidence than is the Shoag Report (upon which Respondents
so heavily rely in their own right). Instead, only the testimony of Dr. Fishkind should
be subject objection. The prematurity of Respondents’” motion to strike suggests that
Respondents’ request 1s made merely so that their own expert’s report, which they
discuss for seven pages, would appear to control the matter. For the reasons set forth
at Footnote No. 8 above, however, neither the Shoag Report nor the Fishkind Report
may serve as a basis for summary relief.

Secondly, considered on its substance, Respondents’ motion to strike is
supported by outdated, superseded, and non-binding legal authority. Respondents

cite to several authorities that pre-date the Pennsylvania Supreme Court’s 2013
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promulgation of the substantively revised version of Pa.R.E. 704. See Respondents’
Brief at 38. That rule now provides that “[a]n opinion is not objectionable just
because it embraces an ultimate issue.” Respondents seem to have ignored this
fundamental change in the law concerning the admissibility of expert opinions on
ultimate 1ssues, such as, in this matter, whether the Stream Protection Fee 1s a fee or
a tax. Ironically, the Shoag Report offers up a contrary opinion on the same ultimate
issue as Dr. Fishkind arguably does. Furthermore, when read as a whole, the
Fishkind Report does analyze the opinions of other courts that have addressed the
fee versus tax issue as applied to stormwater fees. However, he does so in the
context of applying the facts and factors considered in those opinions as they
measure up against the facts to be found and considered by this Court. This is no
different than the introduction into evidence of expert opinions on ultimate issues
that have been offered every day for many years in courts throughout this

Commonwealth. See, e.g., Swartz v. General Elec. Co., 474 A.2d 1172 (Pa. 1984)

(whether appliance was defective in products liability case); Christiansen v. Silfies,
667 A.2d 396 (Pa. Super. 1995) (expert may offer opinion as to ultimate issue in
automobile accident case as to whether defendant complied with applicable standard
of care but cannot do so where it requires credibility assessment by expert).

In sum, Respondents’ request to strike the Fishkind Report is specious at best,

ill-timed, and spuriously supported. The Court should ignore or deny it.
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B. THIS COURT CANNOT NOW CONCLUDE AS A MATTER OF
LAW THE LACK OF PROPORTIONALITY IN THE AMOUNT
OF THE STREAM PROTECTION FEE.

Respondents tack onto Respondents’ Motion an assertion that the Stream
Protection Fee lacks proportionality to the benefits which Respondents derive from
their connection to the Borough Stormwater Collection and Conveyance System.
They baldly assert “[e]ven if it could be considered a fee, the [Stream Protection
Fee] is not reasonable because it is not proportional to the Borough’s cost to maintain
the” Borough Stormwater Collection and Conveyance System. Respondents
continue addressing this strawman by averring that “[e]ven if it could be considered
a fee, the [Stream Protection Fee]is not reasonable because it funds projects other
than the general operation, maintain, or repair of the” Borough Stormwater
Collection and Conveyance System.’

The Court should reject these arguments with little consideration because
Respondents fail utterly to support those assertions with facts, let alone undisputed

facts. Put simply, Respondents cite to no costs in specific dollar amounts that the

? Curiously, these arguments assume that the proportionality of the Stream Protection

Fee is (A) an issue which Respondents set forth in the Refusal to Pay Letter (upon which the issues
in this case are framed) and (B) within the parameters of the issues that this Court requested the
parties to litigate. Neither of those assumptions is correct. Having not included proportionality
within the scope of the Refusal to Pay Letter, Respondents should not now be permitted to raise
that issue. Nevertheless, to the extent that this Court indulges Respondents’ efforts to litigate the
issue (and as set forth, inter alia, in the Lionti Affidavit), there remains a dispute over the material
issue of proportionality.
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Borough spends to maintain the Borough Stormwater Collection and Conveyance
System. Likewise, they cite to no specific dollar amounts that the Borough raises
through the Stream Protection Fee. Without any such numbers, there can be no
examination of the proportionality which Respondents nonetheless claim does not
exist. !

Similarly, the Respondents do not cite to any projects which they assert are
not used by the Borough for anything other than the general operation, maintenance
or repair of the Borough Stormwater Collection and Conveyance System. This may
stem in part from the Respondents’ unwillingness to grasp that the “system” is
comprised of more than hard infrastructure, such as pipes, inlets, and the like. Rather,
the Borough Stormwater Collection and Conveyance System is the totality of the
stormwater controls which the Borough maintains and on which the Borough works.

Furthermore, it is beyond belief to suggest that the Borough does not (and will
not) use the Stormwater Management Fund to maintain the Borough Stormwater
Collection and Conveyance System, including the hard infrastructure which forms a
part of that system. Respondents appear to take a very narrow view of the word

“maintain.” Black’s Law Dictionary, though, defines the word as

10 Mr. Perrone confirmed at his deposition that he was not involved in the formulation

of the manner in which the Stream Protection Fee is calculated. N.T., 10/15/20 at 58. Respondents
had ample opportunity to depose the Borough Finance Director (to whom Mr. Perrone there
referred) and/or individuals with knowledge of that issue. Respondents declined to do so.
Respondents also received in discovery documents reciting the manner in which the Borough
calculates the Stream Protection Fee but do not now make any arguments in that regard.
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acts of repairs and other acts to prevent a decline, lapse or
cessation from existing state or condition...; keep in
existence or continuance...; keep in proper condition . . . ;
keep in repair . . . ; preserve from lapse, decline, failure
or cessation; rebuild; repair; replace . .. .”

BLACK’S LAW DICTIONARY 953 (6" ed. 1990).

The restoration of Plum Run, into which so much of Respondents’ stormwater
runoff flows, is in fact hard infrastructure maintenance. Respondents set up their
own antiquated definition of the word “maintain” which does not account for the
modern use of that term as it relates to stormwater control. This Court need not
follow suit.

As demonstrated throughout, and based upon the unchallenged facts, the
Borough unquestionably uses the Stormwater Management Fund for the very
purpose it was intended . . . to maintain the Borough Stormwater Collection and
Conveyance System including, of course, all of its component parts not just the

limited universe of hard infrastructure that Respondents would have this Court

consider.
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SUMMARY OF ARGUMENT

The core question in this case is whether the Stormwater Tax is a tax, or
whether it is a fee for services provided by the Borough to specific individual
property owners, like the University.! More precisely, in order to survive summary
judgment, the Borough bears the burden to point to evidence that, if proven at trial,
would overcome the University’s tax immunity by establishing that the Stormwater
Tax 1s a fee-for-service and that would show the fact-finder that it is a reasonable
charge for that service. To do so, as this Court previously set out, the Borough has
to point to evidence showing: (1) that the Stormwater Tax provides a “discrete
benefit” to the University rather than “generally aiding the environment and the
public at large”; (2) that the Stormwater Tax funds are being used in a way that
provides this discrete, private benefit; and (3) that the Stormwater Tax is
reasonably proportional to that benefit. Opinion, dated July 15, 2019, at 11.

The Borough has not, and cannot, point to any such evidence. Thus, it
cannot overcome the University’s tax immunity, and summary judgment should be
granted in the University’s favor.

Looking at the first two points together, the undisputed factual record in this
case shows that the Stormwater Tax is being used to fund a series of infrastructure

projects designed to render an environmental benefit to society at large rather than

: The University incorporates the terms defined in their previous brief.
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a specific and discrete benefit to individual property owners. The Borough’s
Ordinance, the testimony of its witnesses, and the list of projects funded by the tax
demonstrate that the goal of the Stormwater Tax is to improve the environment and
benefit the health and well being of all citizens, whether or not they pay the tax.
The Borough is spending millions of dollars on infrastructure improvements to
decrease pollution, remediate erosion, and generally provide for cleaner waters.
These are important and praiseworthy efforts, which the University has joined by
undertaking similar project on its campus. These are not, however, discrete
services that specifically benefit private landowners.

To the third point, even assuming there is some private benefit, the
Stormwater Tax is not a reasonable fee for those services because it is not actually
funding those services. The Stormwater Tax pays for things like rain gardens,
pervious pavers, and curb extensions; there are currently no plans whatsoever to
use it to build or maintain the underground pipe that runs under North Campus. As
a matter of law, when a fee is used to pay for something other than the service
provided, it cannot be reasonable.

Because the Borough cannot point to a dispute of material fact that might
lead a fact finder to conclude that the Stormwater Tax is a reasonable fee for a
private service, the University is entitled to summary judgment on the Borough’s

claim for declaratory relief.
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ARGUMENT

I. The Borough Has Failed to Point to Any Evidence in the Record That
Might Establish That the Stormwater Tax Is a Fee-For-Service

The Borough concedes, as it must, that University property is subject to tax
immunity. See Brief of Petitioner in Opposition to Respondents’ Motion for
Summary Judgment, dated Aug. 23, 2021 (“Pet. Br. in Opp. to Resp. MSJ”), at 6.
To overcome this immunity, the Borough must point to evidence that, if believed
by a fact finder, would show that the Stormwater Tax is a fee-for-service. See Pa.
R. Civ. P. 1035.2(2) (describing that summary judgment is appropriate where the
opposing party “failed to produce evidence of facts essential to the cause of
action”).? If the Stormwater Tax is anything other than a reasonable fee-for-
service, the University 1s immune. Importantly, the Borough does not dispute—or
even mention—that under Pennsylvania law an assessment is considered a tax. See
Respondents’ Brief in Support of their Motion for Summary Judgment, dated July

16,2021 (“Resp. MSJ Br.”), at 25. So even if the Stormwater Tax is a charge

2 This motion should be considered under Rule 1035.2(2), and not Rule
1035.2(1). As it has before, the Borough cites inapplicable law to attempt to flip
the burden. The Borough cites Trigona v. Lender, 926 A.2d 1226 (Pa. Cmwlth.
2006), but the standard articulated in that case dictates when an ordinance “may be
declared invalid.” Pet. Br. in Opp. to Resp. MSJ at 10. Here, the University does
not seek to declare the Ordinance or Stormwater Tax “invalid”; this is a suit
brought by the Borough seeking a declaration with respect to the tax immunity of
the University. In this context, the Borough carries the burden. See Resp. MSJ Br.
at 3 (citing Norwegian Township).
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imposed on certain property owners to pay for a discrete infrastructure project, it is
tax. At bottom, nothing in the Borough’s brief is sufficient to overcome tax
immunity, and thus summary judgment is appropriate.

Instead of pointing to evidence that would meet its legal burden, the
Borough attempts to overcome summary judgment by rhetorically questioning
evidence in the record, including the testimony of its own witness, without actually
pointing to other contrary evidence in the record. This is insufficient as a matter of
law given the Borough’s burden in this case and the requirements of the rules of
civil procedure. Because there is no evidence in the record tending to show that the
Stormwater Tax might be a reasonable fee-for-service, summary judgment in favor
of Respondents is appropriate.

A.  That the Stormwater Tax Is Not Levied on All Properties Has No
Bearing on Whether It Is a Tax

The Borough points out that undeveloped properties do not pay the
Stormwater Tax and that some developed properties may be able to “demonstrate
that the fee should be reduced or even eliminated.” See Pet. Br. in Opp. to Resp.
MSJ at 11-13. But, for both legal and factual reasons, this fails to demonstrate that
the Stormwater Tax is a fee-for-service.

Legally, it fails because the Borough cites no case law or analytical principle
supporting the idea that a charge must be paid by everyone in order to be a tax.

Assessments are taxes, even though not everyone pays it. See Southwest Del. Cty.
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Mun. Auth. v. Aston Twp., 413 Pa. 526, 528, 198 A.2d 867, 869 (1964) (assessment
made only “against properties benefited by the sewer construction” was a tax).
Federal income taxes are taxes, even though not everyone pays it—Ilike people
with no income or income below a certain threshold. See Turbo Tax, “Does
Everyone Need to File an Income Tax Return?,” May 3, 2021 (available at

https://turbotax.intuit.com/tax-tips/irs-tax-return/does-everyone-need-to-file-an-

income-tax-return/L7pluHkoW). And property taxes are taxes, even though not

everyone pays it—Ilike renters. Even the authority cited by the Borough allows that
a tax need only be imposed on “many” citizens, see City of Philadelphia v. Pa.
Pub. Util. Comm'n, 676 A.2d 1298, 1307 (Pa. Cmwlth. 1996), and there 1s no
dispute that the Stormwater Tax is imposed on many (even if not all) properties in
the Borough.

Factually, this argument fails because the Borough relies on an immaterial
contention that properties assessed the Stormwater Tax could, via administrative
appeals, reduce their tax due to zero. See Pet. Br. in Opp. to Resp. MSJ at 12. As
the Borough implicitly concedes, these properties are assessed the Stormwater
Tax, even if they are able to, using an indeterminate standard, eliminate their tax
liability. See Perrone Dep. 84:22-88:1; accord id. at 83:11-18 (Borough would
“consider” reducing the tax if a property was not “putting any water into the

system,” but “it may require a change to the ordinance to get to that point.”). Even
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taking this fact in the light most favorable to the Borough, the Borough admitted
that this deduction system is not designed to ensure that the Stormwater Tax is
only assessed on properties who use a service, but rather it is designed to reduce
environmental harm. See id. 89:1-23 (admitting that properties that receive
deductions get the same benefit from the Stormwater Tax as similar properties that
do not receive the deduction). In other words, the purpose of the Borough’s
deduction system only further shows why the Stormwater Tax is a tax.>

B.  The Borough Is Bound By the Admissions of Its Self-Designated
Representative Witness Under the Rules of Civil Procedure

The Borough attempts to distance itself from the testimony of the Borough
Manager, Michael Perrone, contending that “the testimony of a single member of
the legislative body or another governmental official regarding the purpose of that
enactment is not relevant.” Pet. Br. in Opp. to Resp. MSJ at 16. It further chides
that “Respondents elected to take the depositions of just two individuals” in this
matter. /d. at 7 n.3. The Borough’s position fundamentally misstates the rules of
civil procedure and the relevant notice of deposition in this case.

The University did not take the deposition of two “individuals,” but rather it

noticed and took the deposition of the Borough itself. Pursuant to Rule 4007.1(e),

3 The Borough also notes that undeveloped properties are not assessed at all.

But the Borough does not state why this fact matters—owners of open fields may
not pay the tax but they certainly benefit from it. See Resp. MSJ Br. at 28.
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the University noticed the Borough’s deposition, and (as the rule requires) sent a
list of topics. It was the Borough who elected to designate its representative,
Perrone, to “testify as to matters known or reasonably available to the
organization.” See Pa. R. Civ. P. 4007.1(e). Thus, Perrone testified not simply in
his individual capacity, but as the Borough’s designated representative. See
Perrone Dep. 15:9-17:3 & Ex. University-1. If Perrone was personally “not
competent” to testify about the Ordinance as the Borough argues, see Pet. Br. in
Opp. to Resp. MSJ at 19, the Borough could have (and should have) educated him
or designated someone else. Thus, Perrone’s testimony in this case was the
Borough’s testimony and not merely that of a single official, and it can be used as
such for any purpose. See Pa. R. Civ. P. 4020(a)(2).* The Borough cites no legal
principle or admissible evidence—no testimony or document—that offers any
basis for the Court to disregard a party’s own sworn testimony.

The Borough cites Trigona to argue that Perrone’s testimony about the
purpose and operation of the Ordinance should be ignored, but that case dealt with
the converse of what the Borough tries to do here. See Pet. Br. in Opp. to Resp.
MSJ at 16. In Trigona, the Court would not consider an affidavit submitted by the

City to contradict the stated purpose in its own ordinance. Trigona, 926 A.2d at

4 Additionally, Perrone’s status as the Borough Manager provides an
independent basis for his testimony to be admissible against the Borough. See id.
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1233 & n.10. Here, it is the Borough (like the City in Trigona) attempting to
escape judgment by contradicting its own evidence. As Trigona itself points out,
the Borough cannot create a dispute of material of fact by arguing against itself.
See 926 A.2d at 1233 & n.10; accord Stephens v. Paris Cleaners, Inc., 885 A.2d
59, 65 (Pa. Super. 2005) (court may disregard argument or evidence that is
submitted to contradict its own deposition testimony). Further, unlike 7Trigona,
Perrone’s testimony is not inconsistent with the Ordinance but simply explained
and clarified what terms in the Ordinance means and how the principles stated in
the Ordinance have played out in reality. The Borough cannot simply disregard
Perrone’s testimony and graft its own factually unsupported interpretation onto the
Ordinance. Perrone’s admissions are the Borough’s admissions.’

C. The Borough and Its Expert Concede the Analytical Framework
of the Shoag Report

To the extent that this case presents a disagreement of properly considered
expert opinions, the Borough is correct that it would present a dispute for trial. See
Pet. Br. in Opp. to Resp. MSJ at 20-22. However, that is not what the Court has

been presented, for two reasons. First, both the University’s expert and the

> The Borough also points to portions of Perrone’s testimony that the

Stormwater Tax allows private owners like the University to avoid costs of
handling all its own stormwater on-site. See Pet. Br. in Opp. to Resp. MSJ at 17-
18. But Perrone’s testimony is based on the same faulty assumption as the NTM
Report. See Resp. MSJ Br. at 44. There is no private demand for avoiding
discharging stormwater to public streets.

8
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Borough’s expert agree that the framework set out by Dr. Shoag for analyzing
whether a charge is a tax or fee-for-service is a proper economic analysis. And
second, although the Borough’s expert disagrees with Dr. Shoag’s conclusions, he
does so not as a matter of economics but rather as a matter of law, which is
exclusively the province of the Court. Thus at summary judgment, the Court can
consider Dr. Shoag’s undisputed economic framework and his undisputed
economic conclusions, although it remains up to the Court to determine what those
mean as a matter of law. See Resp. MSJ Br. at 30 (acknowledging that, although it
cannot be conclusive as a matter of law, Dr. Shoag’s undisputed economic analysis
provides the Court with “useful tools” in analyzing the Stormwater Tax).

There 1s no dispute in this case that Dr. Shoag properly laid out five factors
to describe how the field of economics distinguishes between a tax and a fee-for-
service. See Fishkind Report at 7 (“For the most part I agree with Dr. Shoag that
what I label as ‘Table 1° is a comprehensive and exhaustive list of those criteria
which distinguish a tax from a fee.”). The only dispute on this point between the
experts—whether “purpose” should be a sixth category—is immaterial. See Resp.
MSJ Br. at 38 & n.16. There is thus no dispute about the economic framework
requiring a trier of fact. The Court could thus use these five or six factors without

accepting either party’s conclusion about what it means in this case.

2341a



But as to how these factors can be applied, the Borough has failed to present
any potential dispute of fact, only a dispute of law. In its brief, the Borough misses
the point that Dr. Shoag explicitly limited his opinion to economics, while Dr.
Fishkind improperly reaches a conclusion of law. See Resp. MSJ Br. at 39-40.
Thus, the Borough has not presented any potential evidence or opinion that might
tend to show that Dr. Shoag might be wrong as a matter of economics.

The Borough argues that Rule 704 means that Dr. Fishkind’s legal
conclusions are properly considered. But again, this argument confuses factual
opinions and legal opinions. As this Court recently observed, it has been and
remains true that an expert witness cannot opine on the law. Commonwealth v.
Laskovich, 1556 C.D. 2018, 2019 WL 5856006, at *3 (Pa. Cmwlth. Nov. 8, 2019)
(“The law is settled that a witness may not testify to a conclusion of law.”). By
contrast, Rule 704 provides that an expert opinion is not objectionable merely
because it “embraces an ultimate issue to be decided by the #rier of fact.” Pa. R.
Evid. 704 (emphasis added). In other words, what Rule 704 means is that an expert
can opine on the factual issue to be decided by a judge or jury; what is does not
mean is that a witness can tell the Court what the law says. See, e.g.,
Commonwealth v. Rivera, 248 A.3d 458, 2021 WL 22058, *11 (Pa. Super. Ct.
2021) (in a drug possession criminal case, a witness was permitted to testify under

this rule “whether [the defendant] possessed the narcotics™). Thus, under Rule 704,
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Dr. Shoag’s economic conclusion is proper even though it reaches the ultimate
factual issue, but Dr. Fishkind’s opinion is not proper because it purports to state
what the law of tax immunity is.

II. The Stormwater Tax Is Unreasonable Based On Undisputed Facts In
the Record

In its Opinion following preliminary objections, this Court directed the
parties to consider, among other things, “whether the value of the Stormwater
System to Respondents is reasonably proportional to the amount of the Stormwater
Charge.” Opinion, dated July 15, 2019, at 11. As the cases cited by the University
illustrate, see Resp. MSJ Br. at 40-41, reasonableness in this context is about the
relationship between the fee charged to a property owner and the actual cost to the
municipality of delivering the service to that property owner.

Despite the Borough’s attempt to characterize this argument as quantitative,
the argument at this stage of the case is qualitative. That is, it is not simply that the
Borough is attempting to collect more money than it spends, but rather that the
Borough is using a bait-and-switch—it charges the University a fee for services
allegedly provided to the University, but in reality it uses the money on completely
different services that are unrelated to the alleged service provided.

The Borough argues that the projects funded by the Stormwater Tax benefit
the University because it relieves the school (and all developed property owners)

from having to deal with flooding or manage its stormwater on site. See, e.g., Pet.
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Br. in Opp. to Resp. MSJ at 18. But it is actually using the bulk of the Stormwater
Tax money to remediate the effects of erosion along Plum Run downstream from
the University, to rebuild a park on the other side of the Borough by installing
pervious pavers and planting trees, and to install rain gardens and curb extensions
throughout the Borough. See Resp. MSJ Br. at 14-16. To be sure, the University
receives a general, environmental benefit from such services, but the charge is not
reasonably related to the cost of services allegedly provided to the University.
The Borough’s own undisputed testimony admits that it has no plans to
spend the Stormwater Tax money on the underground pipe to which the
University’s MS4 physically connects. The Borough cites no evidence in the
record to contradict Perrone’s testimony that there is no plan for at least a decade
to spend any money on that pipe. See Resp. MSJ Br. at 42. Instead, the Borough
asserts that evidence is not necessary, calling it “beyond belief” that the Borough
will not use the money to benefit the University. But if such a concept were so
unbelievable, it should be easy to point to at least some evidence. Notably, the

Borough fails to do so.
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CONCLUSION

Wherefore, Respondents Pennsylvania State System of Higher Education

and West Chester University of Pennsylvania of the State System of Higher

Education respectfully request that this Court find that the Stormwater Tax is a tax,

grant them summary judgment, and dismiss the Borough’s Action for Declaratory

Judgment.
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SUMMARY OF ARGUMENT
In the Brief in Opposition which they filed on August 20, 2021 (the

“Respondents’ Brief in Opposition™), the State System and the University raise four
arguments in opposition to the Application and Motion for Summary Relief which

the Borough filed on July 19, 2021 (the “Borough Motion”). The Borough files this

Reply Brief to the Respondents’ Brief in Opposition. In particular, the Borough here
(A) refutes the claim that it is the Borough which bears the burden of proof in this
case, (B) corrects the State System’s and the University’s inaccurate characterization
of the benefit which they must enjoy from their connection to the Borough Owned
Stormwater Collection and Conveyance System, and (C) addresses the nature of the
State System’s and the University’s duty to manage the stormwater runoff which is
a product of their development and improvement of North Campus.

Firstly, in their argument regarding the burden of proof in this case, the State
System and the University continue their habit of putting the proverbial rabbit in the
hat. They argue, perhaps correctly, but ultimately irrelevantly, that the Borough
bears the burden of proving the existence of some statutory or other legal authority
to overcome the State System’s and the University’s presumed immunity from
taxation. In doing so, however, they assume that the very legal issue which is in
dispute in this case is already resolved in their favor. In short, they start with the

(incorrect) position that the Stream Protection Fee is a tax and, from there, argue that
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the Borough has the burden to prove that it can impose that (wrongfully
characterized) tax upon the State System and the University. Because the real
question at issue in this case is whether the Stream Protection Fee is a fee, and
because there is a strong presumption of the validity of the Stream Protection
Ordinance itself, the State System and the University bear the burden of proving that
the Stream Protection Fee is something other than a lawful fee.

Secondly, in the Respondents’ Brief in Opposition the State System and the
University suggest that the Stream Protection Fee cannot be a fee. They base that
suggestion upon their (incorrect) view that, in order for the University to derive a
specific benefit from the Borough Stormwater Collection and Conveyance System,
the Borough must perform some work which physically touches North Campus. That
view is not supported by law.

Thirdly, the State System and the University claim that they derive no specific
benefit from the Borough Stormwater Collection and Conveyance System because,
in their (quite incorrect) view, “[t]here is no reason the University could not simply
convey stormwater to its property edge and discharge it there, just as it does now.”

That view is, likewise, not supported by law.
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ARGUMENT
A. THIS CASE IS NOT ABOUT THE BOROUGH’S POWER TO

IMPOSE A TAX UPON THE STATE SYSTEM AND THE
UNIVERSITY AND THE STATE SYSTEM AND THE
UNIVERSITY BEAR THE BURDEN OF PROVING THAT THE
STREAM PROTECTION ORDINANCE IS INVALID.

In the Respondents’ Brief in Opposition, the State System and the University
claim that the Borough misstated the burden of proof which is applicable in this case.
In their misstatement of that burden of proof, it is the Borough which must disprove
the assertion which the State System and the University made in the Refusal to Pay
Letter. That position, however, assumes that this Court already resolved the ultimate
issue in this case; to wit, the proper characterization of the Stream Protection Fee. In
that regard, the State System and the University jump over the question which is
truly before this Court and set up a strawman argument against a position with which
no one in this case disagrees. Indeed, as the Borough has stated repeatedly and as it
seemingly must acknowledge again here, the Borough has no power to impose upon

the State System and/or the University any tax on real property which they use in

furtherance of their statutory mission. See Lehigh-Northampton Airport Auth. v.

Lehigh Cty. Bd. of Assessment Appeals, 889 A.2d 1168 (Pa. 2005); SEPTA v. Bd.

of Revision of Taxes, 833 A.2d 710, 715-16 (Pa. 2003).

Commonwealth entities, however, are not immune from charges for fees. See

Sw. Del. Cty. Mun. Auth. v. Aston, 198 A.2d 867 (Pa. 1964). As to the real question
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in this case, the governmental statement which is now under review is the Refusal
to Pay Letter. In that letter, the State System (for itself and the University)
determined and announced that the Stream Protection Fee is a tax and that the Stream
Protection Ordinance is unlawful. The Borough initiated this case to obtain judicial
review of that determination and announcement and not some conjured claim that
the Borough can impose a tax upon the State System and the University.

In that regard, this Court is well aware of the oft stated, and long-standing,

rule that legislative actions by municipal governments enjoy a strong presumption

of constitutionality under Pennsylvania law. See Rufo v. Board of License &

Inspection Review, 192 A.3d 1113 (Pa. 2018). A court

will not declare a statute unconstitutional 'unless it clearly,
palpably, and plainly violates the Constitution. If there is
any doubt that a challenger has failed to reach this high
burden, then that doubt must be resolved in favor of
finding the statute constitutional.

Zauflik v. Pennsbury Sch. Dist., 104 A.3d 1096, 1103 (Pa. 2014) (quoting Pa. State
Ass’n. of Jury Comm’rs. v. Commonwealth, 64 A.3d 611, 618 (Pa. 2013).

That rule applies as much to local ordinances as it does to statutes which the

General Assembly enacts. See, e.g., Messina v. E. Penn Twp., 62 A.3d 363 (Pa.

2012); Johnston v. Twp. of Plumcreek, 859 A.2d 7 (Pa. Commw. Ct. 2004) (holding

that “[t]he burden of proving any ordinance unconstitutional is a heavy one inasmuch

as the ordinance enjoys a strong presumption of validity[]”) (citing Shubach v.

Silver, 336 A.2d 328 (Pa. 1975)).
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This case is not about whether the Borough can or cannot impose a tax upon
real property which the State System and the University use in furtherance of their
statutory purpose. The Borough does not here seek to impose any such tax.

Rather, this case is about whether the Stream Protection Ordinance is valid
and whether the Stream Protection Fee is a fee which the Borough has all necessary
authority to charge and collect. In that regard, it is the State System and the
University which bear the burden of overcoming the presumption of validity which

the Stream Protection Ordinance enjoys. The Borough bears no such burden.

B. THE BOROUGH IS NOT REQUIRED TO PERFORM
PHYSICAL WORK AT NORTH CAMPUS AND THE STATE
SYSTEM IN ORDER FOR THE STREAM PROTECTION FEE
TO MAINTAIN ITS PRESUMPTION OF VALIDITY.

In the Respondents’ Brief in Opposition, the State System and the University
claim, generally, that the Stream Protection Fee cannot be a fee because, in their
view, the Borough has no immediate plans to use the Stormwater Management Fund
to perform physical work at North Campus. That argument (for which the State
System and the University supply no legal support) inappropriately ignores a fact to

which Borough Manager Michael Perrone testified . . . the Borough Stormwater

Collection and Conveyance System is a unified one without separate service

districts. N.T., 10/15/20 at 156-57.
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The Borough Stormwater Collection and Conveyance System is a “single and

comprehensive system . . . .” Vennettilli Affidavit at § 21. That system is one in

which each component of the system is connected to every other component of the
system. That unified system collects stormwater runoff at, and conveys stormwater
runoff away from, Developed Properties. The Borough provides that service, and
the owners of those Developed Properties are commensurately benefitted by their
ability to operate otherwise free of regular flooding and the burden of disposing of
that stormwater runoff.

More than thirty years ago, the Supreme Court concluded that a municipality
may establish a monopoly to provide essential services and “require[e] all persons
to use its facilities for essential services in the interest of uniformity and of assuring

their availability to everyone.” Council of Middletown Twp. v. Benham, 523 A.2d

311, 317 (Pa. 1987) (citing Ridley Arms, Inc. v. Township of Ridley, 531 A.2d 414
(Pa. 1987). The Court further held that

[t]hrough the imposition and collection of reasonable users
fees, [a municipality] can obtain the financing necessary
to provide services to those who are not in an economic
position to provide the required level of services for
themselves.

Id.

The Borough provides just that type of service by making the Borough

Owned Stormwater Collection and Conveyance System available to the owners of

Developed Properties.
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As the Borough noted in the Brief in Opposition to Respondents’ Motion for

Summary Judgment which it filed on August 23, 2021, there is no factual dispute

that the Borough uses funds in the Stormwater Management Fund to perform
maintenance and other work on the Borough Stormwater Collection and Conveyance

System. There is also no factual dispute that stormwater runoff from North Campus

is collected into, and conveyed away through, the Borough Stormwater Collection

and Conveyance System. Finally, there is no_legal requirement of which the

Borough is aware (or which the State System or the University cite) that, in order
for the Stream Protection Fee to be a fee, the Borough must perform some physical

work on or adjacent to North Campus.

C. NOTWITHSTANDING THEIR ASTOUNDING CLAIM TO THE
CONTRARY, THE STATE SYSTEM AND UNIVERISTY MAY
NOT SIMPLY OPERATE WITHOUT SOME MECHANISM
FOR THE COLLECTION OF STORMWATER RUNOFF AT
NORTH CAMPUS AND THE SAFE CONVYENACE OF THAT
RUNOFF AWAY FROM NORTH CAMPUS.

Not for the first time, but certainly within the Respondents’ Brief in
Opposition, the State System and the University claim that they do not benefit from
their use of the Borough Owned Stormwater Collection and Conveyance System
because (they incorrectly claim) “[t]here is no reason the University could not simply
convey stormwater to its property edge and discharge it there, just as it does now.”

That claim is as contrary to law as it is astounding that instrumentalities of the

10
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Commonwealth would suggest some power to simply develop their properties
without consideration for the impacts upon downstream properties.
Contrary to the State System’s and the University’s claims,

[a] landowner may not alter the natural flow of surface
water on his property by concentrating it in an artificial
channel and discharging it upon the lower land of his
neighbor even though no more water is thereby collected
than would naturally have flowed upon the neighbor's land
in a diffused condition. One may make improvements
upon his own land, especially in the development of urban
property, grade it and built upon it, without liability for
any incidental effect upon adjoining property even though
there may result some additional flow of surface water
thereon through a natural watercourse, but he may not,
by artificial means, gather the water into a body and
precipitate it upon his neighbor's property.

Ridgeway Court, Inc. v. Landon Courts, Inc., 442 A.2d 246, 247-48 (Pa. Super. Ct.
1981) (quoting Rau v. Wilden Acres, Inc. 103 A.2d 422 (Pa. 1954)) (emphasis
added).

No one here is attempting to recover damages from the State System or the
University. That the State System and the University might be immune from
damages arising out of a breach of their common law duty to prevent downstream
impacts from stormwater runoff, however, does not legally equate with the
proposition that they may willfully disregard that duty.' Indeed, it would be a strange

position for the State System and the University to suggest that they can flout their

! The Borough takes no position here on the question of whether such immunity does
or does not exist . . . that question is irrelevant to this Court’s disposition of this case.

11
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common law duty just because a hypothetical plaintiff might not be able to judicially
compel compliance with that duty.

Moreover, even if sovereign immunity does allow for such willful disregard,
that immunity does not undermine a framework on which the Stream Protection
Ordinance may be constructed . . . that, as a matter of law, property owners must
properly dispose of stormwater runoff from their Developed Properties.

That the State System or the University could be immune from damages
arising out of their failure to do so does not mean that the Stream Protection
Ordinance is improperly predicated on a need for all other Developed Property
owners to properly dispose of their stormwater runoff. In that regard, the State
System and the University must concede that the Stream Protection Ordinance is
well-founded.

Then, having made the affirmative choice to continue to use the Borough
Stormwater Collection and Conveyance System (as they indisputably do), the State
System and the University may be charged for such use in the same manner as all
other users. Of course, the State System and the University may avoid that charge
by disconnecting North Campus from the Borough Stormwater Collection and
Conveyance System and finding other ways to convey stormwater runoff to a
receiving watercourse . . . that they do not do so speaks volumes to the benefit which

they enjoy from the existing connections. Theoretically, if it is truly the State

12
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System’s and the University’s position that they can simply discharge uncontrolled
stormwater runoff from North Campus, they may attempt to do so and test whether
sovereign immunity truly applies.
Regardless of the applicability of sovereign immunity and the common law
duty regarding the discharge of stormwater runoff, the State System and the
University also have an ongoing duty to comply with the Pennsylvania Storm Water
Management Act, 32 P.S. § 680.1 ef seq. (the “SWMA”™). Pursuant to the SWMA,
[a]ny landowner and any person engaged in the alteration
or development of land which may affect storm water
runoff characteristics shall implement such measures
consistent with the provisions of the applicable watershed
storm water plan as are reasonably necessary to prevent
injury to health, safety or other property.

32 P.S. § 680.13

The SWMA’s affirmative mandate that all landowners shall (i) comply with
applicable watershed storm water plans, (i1) assure that development activities do
not increase the maximum rate of runoff, and (ii1) manage the quantity, velocity, and
direction of storm water so as to protect health and property are binding upon

Commonwealth instrumentalities when they act in their capacity as landowners. See

Montgomery Cty. Conservation Dist. v. Bydalek, 2021 Pa. Commw. Unpub. LEXIS

348 (Pa. Commw. Ct. 2021); Kee v. Pennsylvania Turnpike Commission, 685 A.2d

1054, 1059 (Pa. Commw. Ct. 1996); Milestone Materials, Inc. v. Dep't. of

Conservation & Nat. Res., 730 A.2d 1034, 1039 (Pa. Commw. Ct. 1999) (holding
13
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that, in cases where there is a non-discretionary duty involved, “the law is well
settled that the doctrine of sovereign immunity does not bar suits that seek to compel
state officials to carry out their duties in a lawful manner[]”). T

The issue of sovereign immunity which the State System and the University
raise in opposition to the Borough Motion is a classic red herring. The true issue in
this case i1s whether the Stream Protection Fee is a fee. Certain aspects of determining
the answer to that question include whether the State System and the University are
using and benefitting from the Borough Stormwater Collection and Conveyance
System. There is no dispute of any genuine issue of material fact in that regard and,
accordingly, this Court should grant the Borough Motion.

CONCLUSION

For each of the foregoing reasons, as well as those set forth in the Borough’s
prior filings in this matter, the Borough respectfully requests that this Court grant

the Borough Motion.

14
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WHEREFORE, Petitioner The Borough of West Chester respectfully

requests that this Court enter an Order granting Petitioner’s Motion.

Dated: September 7, 2021

Respectfully submitted,

BUCKLEY, BRION,
MCGUIRE & MORRIS LLP

By: /s/ Michael S. Gill
Michael S. Gill, Esquire
Attorney ID No. 86140
gillm@buckleyllp.com

By: /s/ Roger Cameron
Roger Cameron, Esquire
Attorney ID No. 53251
rcameron@buckleyllp.com

By: /s/ Aristidis W. Christakis
Aristidis W. Christakis, Esquire
Attorney ID No. 207815
achristakis@buckleyllp.com

118 West Market Street
West Chester, Pennsylvania 19382
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CERTIFICATION OF COMPLIANCE
I hereby certify that this filing complies with the provisions of the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and

documents differently than non-confidential information and documents.

Dated: September 7, 2021 Respectfully submitted,

BUCKLEY, BRION,
MCGUIRE, & MORRIS LLP

/s/ Michael S. Gill

Michael S. Gill, Esquire
Attorney ID No. 86140
gillm@buckleyllp.com
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