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STATEMENT OF INTEREST OF  
LEHIGH-NORTHAMPTON AIRPORT AUTHORITY 

Amicus Lehigh-Northampton Airport Authority submits this Brief in support 

of the position advanced by Appellees. The Lehigh-Northampton Airport Authority, 

with offices at 3311 Airport Road, Allentown, Lehigh County, Pennsylvania 18109, 

is a Pennsylvania Municipal Authority created pursuant to the Municipality 

Authorities Act of 1945, 53 Pa. C. S. § 5601 et seq. It owns and operates the Queen 

City Airport, 1730 Vultee Street, located within the City of Allentown, as well as 

Lehigh Valley International Airport and Braden Airpark. 

The Lehigh-Northampton Airport Authority has commenced a declaratory 

action in the Court of Common Pleas of Lehigh County, captioned Lehigh-

Northampton AirportAuthority v. City ofAllentown, Civil Action No. 2018-C-1713. 

The action was filed as a result of Allentown Ordinance 15417, effective January 1, 

2018, imposing what Allentown refers to as the "Stormwater Utility Fee." 

Allentown is a third-class city. The Allentown stormwater ordinance taxes the Queen 

City Airport located in Allentown, at a rate per billing unit of Twenty Dollars 

($20.00) per 500 square feet of impervious surface. The total annual charge is 

$71,200.00. The Lehigh-Northampton Airport Authority has been paying the 

"Stormwater Utility Fee" annually but under protest. 
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The Lehigh-Northampton Airport Authority is paying in whole for the 

preparation of this Amicus Curiae Brief, which is prepared in whole by its Solicitor, 

Florio Perrucci Steinhardt Cappelli & Tipton LLC. 

SUMMARY OF THE ARGUMENT 

The Commonwealth Court correctly determined that the "fee" charged by the 

Borough of West Chester amounts to a tax, which Commonwealth entities are 

immune from paying. The Court based its determination on the fact that the Borough 

failed to demonstrate that West Chester University received a discrete benefit in 

exchange for payment of the stormwater charge imposed by the Borough on all 

property owners ("Stormwater Charge"). The Court further stated that by calculating 

the charge based upon impervious surface area on a given property, there is no direct 

correlation between the charge imposed—which is based on the burden that a 

particular property presumably places on the stormwater management system—and 

the benefit derived by the payor of the charge. Because such a system operates like 

a tax rather than a fee-for-service, the Court ruled in favor of West Chester 

University/PAS SHE. 

Amici on behalf of Appellant, the Borough of West Chester, elaborate on the 

importance of municipalities' ability to fund stormwater management to comply 

with the requirements of the federal government and Clean Water Act. The question 

before the Commonwealth Court, and now this Honorable Court, however, is 
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whether the Stormwater Charge, as implemented, amounts to a user fee or a tax. The 

Commonwealth Court correctly held that the Stormwater Charge in this case 

operates as a tax, from which Commonwealth entities are undisputedly immune. 

ARGUMENT 

I. The Commonwealth Court Correctly Held that Stormwater Annual 
Charge Is a Tax from Which Commonwealth Agencies Are Immune 
Rather Than A "User Fee" 

The Stormwater Charge imposed by the Borough on the Commonwealth 

agency is a tax. It is a payment of money compelled by the municipal legislative 

branch. It is based on the features of the real estate, and it funds environmental 

benefits to the entire community rather than a benefit exclusive to the subject real 

estate or the owner of the property. 

The quote of Dekalb County v. United States,I in the Commonwealth Court's 

opinion is illustrative of the fact that there are no discrete benefits derived by the 

property owner for paying the Stormwater Charge. Specifically, the quoted passage 

reads: 

There may be properties, for example, that impose significant 
burdens on the stormwater system while deriving no substantial 
benefit from that system (e.g., a property with extensive 
impervious coverage that is located on the top of a hill). 
Similarly, there may be properties that have little impact on the 
stormwater system that receive substantial benefits from that 
system (e.g., a small home on a large, otherwise undeveloped lot 
that is located downhill from extensive development). 

' Dekalb County v. United States, 108 Fed. C1. 681 (Fed. C1. 2013). 

3 



Borough of West Chester v. PASSHE, 291 A.3d 455, 465 (Pa. Commw. 2023) 

(quoting Dekalb, 108 Fed. Cl. at 701-03). In the absence of stormwater charges, 

property owners are not generally required to mitigate runoff. Take suburban 

homeowners—runoff control is not imposed upon the property owner at the bottom 

of the hill, nor is it imposed upon the property at the top of the hill. This is true even 

though the homeowner at the bottom of the hill would receive more benefits from 

the management and mitigation of stormwater runoff. Prior to the imposition of 

stormwater charges, homeowners did not worry about stormwater management, 

until one day when the charges were imposed and they suddenly had to start paying 

stormwater charges. This scheme sounds a lot like a tax—it is 100% mandatory for 

all developed properties and is based upon the property's existing within the 

municipality's limits. While the amount of the charge varies depending upon the 

expected amount of runoff generated by a property based upon its impervious 

surface area, the charges are not proportional to the benefit received by each user. 

This was an important consideration of the Commonwealth Court in reaching its 

decision for good reason. 

Focusing attention on discrete benefit to the "user" was not the 

Commonwealth Court's only consideration. The Court also determined that benefits 

provided to individual property owners are benefits provided to everyone in the 

community. In the same vein, the benefits received by any particular property are 

4 



not proportional to the Stormwater Charge because, as Appellant admits, there is no 

way to determine the amount of runoff generated by a particular property. 

Importantly, in developed areas and communities, impervious surfaces are 

unavoidable, and furthermore each property is so intertwined with its neighbors that 

it would be impossible to determine the marginal contribution to stormwater runoff 

of any given property in most cases. Accordingly, and relying on case law 

distinguishing taxes from user fees, the Commonwealth Court concluded that these 

factors all weigh in favor of the Stormwater Charge being a tax. 

Amici make clear that they disagree with the case law relied upon by the 

Commonwealth Court, but they do not explain how, from a legal standpoint, the 

cases are wrong. While a pragmatic approach is encouraged by some amici, with an 

emphasis on public policy and the consequences of having exempt/immune entities 

excused from paying stormwater charges, the question before the Court is whether 

the Stormwater Charge is designed as a tax or a user fee. This case was brought 

before the Commonwealth Court in its original jurisdiction and therefore the 

Commonwealth Court was responsible for malting its own findings of fact, which is 

discretely different from reviewing the decision of a trial court in its appellate 

jurisdiction. 

The Commonwealth Court properly found that the Stormwater Charge is not 

a "user fee." In the case of stormwater charges, there is no contractual relationship 
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between the municipality and the property owner. Nor is there a service being 

provided to a property owner in a quasi-private capacity. Unlike the driver who 

chooses to use a toll road or a citizen who chooses to use the municipal golf course, 

the Commonwealth agencies in the instant matter (and Lehigh-Northampton Airport 

Authority in the Lehigh County case) do not opt to use the municipality's stormwater 

program. It is compelled upon them and the charge is calculated based upon an 

estimate. The Commonwealth Court conducted an analysis regarding the "tax versus 

fee" question before it and ultimately was persuaded by the reasoning in DeKalb. 

Amici are critical of the Commonwealth Court for following the logic of DeKalb, 

but fail to point to a controlling decision that the court must follow. 

The ultimate issue from a practical standpoint is a question of where the 

money comes from to fund stormwater management. The issue before the 

Commonwealth Court and now this Honorable Court, however, is whether the 

Stormwater Charge is being implemented within the legal framework under 

Pennsylvania law. Appellant states2 that the Stormwater Charge is designed to "curb 

unwanted conduct," and that treating the charge as a tax would ignore this underlying 

purpose of the Stormwater Charge. But what unwanted conduct is encouraged or 

discouraged by the charges in the case of, for example, existing runways at a 

municipal airport? As noted above, one day there was no charge for stormwater 

2 Appellant's Br., 28. 
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management and the next day there was—with all else being equal. Furthermore, the 

ability of a user fee to discourage unwanted conduct is no different from a tax 

designed to do the same thing. The public policy argument that everyone must pay 

to implement the stormwater management systems distorts the question before the 

Court. The question before the Court is whether the charge operates as a tax or 

operates as a user fee. The Commonwealth Court has correctly concluded that the 

Stormwater Charge operates as a tax. 

The Stormwater Charge raises funds (even if reserved only for stormwater 

management) to provide a benefit for the entire community. It is a tax and is 

collectible from those whom the General Assembly did not make immune. The 

statutes granting immunity cannot be ignored by calling a tax something which it is 

not. 

CONCLUSION 

For the foregoing reasons, the Lehigh-Northampton Airport Authority 

advocates in support of the position advanced by Appellees, Pennsylvania State 

System of Higher Education and West Chester University of Pennsylvania of the 

State System of Higher Education, that the annual Stormwater Charge imposed by 

the municipality is a tax rather than a user fee. This Honorable Court should affirm 

the judgment below. 
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Respectfully submitted, 

FL ORIO PERR UCCI STEINHARDT 
CAPPELLI c& TIPTONLLC 

Dated: October 16, 2023 

•J. 
Elizabe H. Marcon, Esquire 
Robert M. Donchez, Esquire 
Counsel for Amicus, 
Lehigh-Northampton Airport Authority 
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