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INTEREST OF AMICI CURIAE 

The Department of State and the Secretary of the Commonwealth, 

Pennsylvania’s Chief Election Official, respectfully submit this amicus 

brief to address certain issues raised in this appeal.1 Among other 

obligations, the Secretary is required to prescribe the form of the 

declaration that appears on mail-ballot envelopes, and all counties are 

required to use that declaration. See 25 P.S. §§ 3146.4, 3150.14(b). 

Similarly, the Secretary has broad authority to prescribe the form of the 

return envelope that carries the declaration, as well as the form of the 

enclosed instructions. See id. §§ 3146.4, 3150.14(b) & (c). The Secretary 

has used this authority to redesign mail ballot materials to reduce the 

frequency of inadvertent voter errors, including dating errors. Despite 

these efforts, thousands of voters in each election continue to omit the 

declaration date or write an “incorrect” date.  

  

 
1 This brief was not authored or paid for, in whole or in part, by any 

person or entity other than amici and their counsel. 
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DISCUSSION 

I. The declaration date serves no purpose under the Election 
Code.  

A. The declaration date has not served a purpose since 
1968. 

The handwritten declaration date once served a purpose—but no 

longer does. The declaration date was first required during an era when 

the deadline for a voter to complete an absentee ballot was earlier than 

the deadline for election officials to receive that ballot. Declaration dates 

confirmed that a ballot was completed on time, even if not received until 

a few days later. But the handwritten date was made irrelevant in 1968, 

when the General Assembly aligned the deadlines to complete and to 

receive absentee ballots—a feature of the Election Code that remains 

unchanged today. The history of the Election Code confirms that 

declaration dates are a relic of the past that play no role in the 

administration of Pennsylvania’s elections today:  

1937. When the Code was first enacted, only some active military 

members could vote absentee. Act of June 3, 1937, P.L. 1333, No. 320, 

§§ 1327–1330 (attached as an Exhibit, at 9–11). Voters completed 

absentee ballots on or before Election Day, id. § 1329 (Ex. at 10), and 

placed the ballot in an envelope printed with “the affidavit of the [voter], 
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together with the jurat of the officer in whose presence the ballot is 

marked and before whom the affidavit is made,” id. § 1328 (Ex. at 9–10). 

Neither the affidavit nor jurat had to be dated. Id. § 1329 (Ex. at 10). 

County boards canvassed all absentee ballots received prior to 

completion of computation. Id. § 1330 (Ex. at 11). During canvassing, 

county boards were required to “compare the signature of such absent 

voter with his signature upon any register or other record in their 

possession.” Id. § 1330 (Ex. at 10–11). If a county board was “satisfied 

that the signatures correspond and that the affidavit and jurat are 

sufficient,” it was to process the ballot. Id. (Ex. at 10).  

1941. When the General Assembly amended the Code in 1941, it 

retained the direction that voters must complete their absentee ballot on 

or before Election Day, and instructed county boards to canvass ballots 

received by the second Friday after Election Day. Act of Aug. 1, 1941, P.L. 

672, No. 273, § 4 (amending Sections 1303 and 1306 of the Code) (Ex. at 

17–18). The General Assembly also added a new requirement that county 

boards “set aside” during canvassing any ballot with a return envelope 

that “bear[s] a postmark later than the date of the particular Election 

Day involved.” Id. § 4 (amending what was then Section 1307 of the Code) 
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(Ex. at 18–19). After setting aside those untimely ballots, county boards 

were to review whether the “affidavit and jurat are sufficient.” Id. (Ex. at 

19). 

1945. The General Assembly added language stating that the 

voter’s jurat “shall be … dated.” Act of Mar. 9, 1945, P.L. 29, No. 17, § 10 

(amending Section 1306 of the Code, 25 P.S. § 3146.6) (Ex. at 27–28). 

Voters still had to complete the absentee ballot on or before Election Day, 

id. (Ex. at 27), and election officials could count a ballot if received by a 

certain date after Election Day, id. § 10 (amending what was then 

Section 1307 of the Code) (Ex. at 28). Consistent with the new dating 

instruction to voters, counties were specifically directed to “set aside” all 

ballots in which the “jurat bears a date later than the date of the 

election.” Id. § 10 (amending what was then Section 1307 of the Code) 

(Ex. at 28–29). The written date, then, replaced the postmark as the 

necessary evidence a ballot was timely completed. After setting aside 

ballots based on the jurat date, counties were to review the remaining 

ballots to determine whether “the affidavit and jurat are sufficient.” Id. 

(Ex. at 29). 
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1963. Amendments in 1963 consolidated civilian and military 

absentee procedures and replaced the separate affidavit and jurat with 

the single declaration in use today. Act of Aug. 13, 1963, P.L. 707, No. 

379, § 22 (amending Section 1304 of the Code, 25 P.S. § 3146.4) (Ex. at 

75–76). The previous instruction to date the jurat became an instruction 

that the “elector shall … fill out, date and sign the declaration printed on 

[the outer ballot-return] envelope.” Id. § 22 (amending Section 1306 of 

the Code, 25 P.S. § 3146.6) (Ex. at 77–78). Voters still had to mark the 

ballot on or before Election Day, id., and it would be counted if received 

before the second Friday after Election Day, id. § 24 (amending 

Section 1308 of the Code, 25 P.S. § 3146.8) (Ex. at 82). The Code’s 

canvassing section was amended to instruct counties to set aside ballots 

returned with declarations bearing a date after Election Day. Id. After 

setting aside ballots based on the declaration date, counties were to 

review whether the “declaration is sufficient.” Id. (Ex. at 83). 

1968. The General Assembly aligned, for the first time, the deadline 

for absentee voters to complete their ballot and the deadline for county 

boards to receive those ballots, making both 5 p.m. the Friday before 

Election Day. Act of Dec. 11, 1968, P.L. 1183, No. 375, § 8, (amending 



6 

Section 1306 of the Code, 25 P.S. § 3146.6, and Section 1308 of the Code, 

25 P.S. § 3146.8) (Ex. at 98, 102). After creating a single deadline, the 

General Assembly removed the requirement that counties set aside 

ballots based on their review of the date appearing on the ballot-return 

declaration. Id. In all other ways—including reviewing the declaration 

for sufficiency—the Code was materially unchanged. 

Present. The alignment of the deadline for election officials to 

receive a mail ballot and the deadline for voters to complete a mail ballot 

remains today. Act 77 gave all registered, qualified voters the option to 

vote by mail. In doing so, it adopted wholesale the pre-existing text and 

procedures for absentee voting and applied them to mail-in voting, 

including the direction that voters shall “fill out, date and sign” the 

declaration. Act of Oct. 31, 2019, P.L. 552, No. 77 (“Act 77”), §§ 8, 6. The 

General Assembly also retained the uniform deadlines for a voter to 

complete a mail ballot and for a county to receive that ballot, which is 

currently 8 p.m. on Election Day. Id.; 25 P.S. §§ 3146.6 (deadline to vote 

absentee ballot), 3150.16 (deadline to vote mail-in ballot), 3146.8 

(deadline to receive absentee and mail-in ballot). The declaration date, 

therefore, is merely a relic of a nearly century-old statute.  
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B. Election officials do not use the handwritten date for 
any purpose.  

Consistent with this legislative genealogy, no county election 

official today uses the handwritten date for any purpose—other than to 

exclude the votes of eligible, legal voters based on errors and omissions. 

Throughout the litigation over this issue, not a single board member or 

election official has said anything to the contrary. And no county board 

member or county election official has chosen to participate in this 

litigation to argue that ballots with missing or erroneous handwritten 

dates should be excluded. Those that are participating—either as parties 

or amici—have all said the same thing: the handwritten date serves no 

role in the administration of Pennsylvania’s elections. 

Faced with this clear evidence, the RNC and its amici instead offer 

speculation as to what the date might do. But even their hypotheticals 

are contradicted by the facts and the law. 

1.  Contrary to the claims of both the RNC and the Office of 

Attorney General (on behalf of the Commonwealth as amicus), the 

handwritten date is not a “useful backstop” to the SURE System or the 

steps that county officials take to record when ballots are received. 
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Contra RNC Br. at 42; OAG Br. at 23–24. No election official would, or 

even could, use it for that purpose. 

The reason the date serves no purpose is not because of the SURE 

System; it is because of the Election Code. The Election Code requires 

that a mail ballot be both filled out by the voter on time and received by 

the county on time. But, since 1968, a ballot that is received on time is, 

by definition, filled out on time. See supra Part I.A. Counties therefore 

ensure that they have records of whether ballots were received before the 

deadline by 1) date-stamping each ballot envelope; 2) scanning each 

ballot envelope, which enters the return date in the SURE System; and 

3) keeping ballots received before the deadline separate from those 

received afterwards.  

But a ballot that was filled out on time is not necessarily received 

on time—and when a timely completed ballot arrives late, the received-

by deadline controls and the ballot is not counted. 25 P.S. § 3146.8(g)(ii). 

So if all of the above systems broke down and the county truly had no 

record of when a mail ballot was received, it could not count that ballot 
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under the Election Code.2 Id. The Commonwealth’s claim that, under 

such a scenario, a county could use the handwritten date to “swiftly and 

faithfully determine which ballots comply with the Election Code the old-

fashioned way,” OAG Br. at 24, is thus false.3 If a county were to use the 

handwritten date in this way, it would invariably count large numbers of 

unlawful, late-arriving ballots—something that presumably neither the 

Commonwealth nor the RNC would countenance. 

Finally, even if it were conceivable that a county could, in a future 

election, somehow lose all records of when mail ballots were received—

and if, contrary to the Election Code, the handwritten date were useful 

under such a scenario—there would still be no justification for 

invalidating undated ballots now. No matter what happens in this case, 

 
2 It is precisely because it is so important to ensure that only timely 

received ballots are counted, that counties take several precautions to 
ensure that they track which ballots arrived before the deadline. It would 
take far more than a breakdown of the SURE System for counties to be 
left with no way to determine which ballots were received on time. 

3 Without explanation, the Commonwealth posits that the 
handwritten date could be relevant if “disruptions to the mail itself 
resulted in (i) ballots going missing or (ii) a wide discrepancy between 
when a ballot is completed and when it is received.” OAG Br. 24. But if a 
ballot is received late, it does not count—period. It makes no difference 
whether the lateness was caused by mail disruptions or anything else. 
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the return envelope will contain a space for the date; the Department and 

counties will direct voters to fill it in; and the vast majority will do so. 

Neither the Commonwealth nor the RNC explains why preserving this 

speculative use of the handwritten date for some future election disaster 

requires throwing out thousands of otherwise lawful ballots in every 

election until that scenario arrives. 

2.  The RNC’s claim that throwing out ballots based on dating 

errors “serves the Commonwealth’s interest in solemnity” is every bit as 

specious. See RNC Br. at 42. The General Assembly plainly did not see it 

that way: the act of signing the declaration affirming eligibility to vote, 

by itself, subjects an individual to criminal penalties if the attestation is 

knowingly false. See 25 P.S. §§ 3146.4, 3150.14, 3553. A voter who signs 

a false declaration cannot escape punishment by omitting the date. 

Tellingly, the RNC cannot find a single decision supporting its 

claim that the act of dating a document carries any particular additional 

importance. Instead, it relies on a Commonwealth Court dissent as well 

as a handful of cases that discuss the importance of signing documents, 

but not dating them. See RNC Br. at 42–43 (citing cases). And the 

suggestion that voters will better “contemplate their choices” and “reach 
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considered decisions about their government and laws” if ballots with 

inadvertent envelope-dating errors are set aside, see id., is nonsense. 

3. The RNC cites a criminal complaint from Lancaster County 

as supposed evidence that the date serves an anti-fraud function, RNC 

Br. at 43–44, but Lancaster election officials have repeatedly made clear 

that the date had no relevance to detecting that the ballot at issue was 

invalid.4 And the RNC greatly exaggerates the facts of the case: there is 

no evidence, for instance, that the handwritten date “was used to secure 

a guilty plea” in the case. Contra RNC Br. at 44.  

 
4 In federal litigation addressing the date requirement, the judge 

summarized the facts of this case as follows: 

Record evidence from the Board’s own Rule 30(b)(6) designee 
indicates that the fraudulent ballot was first detected by way 
of the SURE system and Department of Health records, not 
by review of the date on the return envelope. The County 
Board acknowledges that it recognized that the ballot was 
invalid as soon as it was scanned into the SURE system 
because the voter had been removed from the rolls due to her 
death. Importantly, the Lancaster County Board admits that 
an outer envelope that is missing a hand-written date is no 
reason to suspect voter fraud.  

Eakin v. Adams County Board of Elections, No. 22-340, 2025 WL 957525, 
at *8 (W.D. Pa. Mar. 31, 2025) (cleaned up). 
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And even if the RNC were correct about the facts of the case, it 

would not justify requiring counties to throw out ballots based on dating 

errors. Again, election officials will still instruct voters to date the 

declaration regardless of what happens in this case, and most voters will 

do so. Affirming the Commonwealth Court would simply tell counties 

they could not reject ballots based on missing or incorrect declaration 

dates. Bonner v. Chapman, 298 A.3d 153, 168 (Pa. Cmwlth. 2023). 

II. Not counting undated and wrongly dated ballots imposes 
unacceptable burdens on voters and election officials.  

In every election since Ball v. Chapman, 289 A.3d 1 (Pa. 2023), 

thousands of timely received ballots from qualified voters have been set 

aside because the voter made a mistake, either by forgetting to write the 

date or by writing the wrong date. This burden does not fall equally 

across all groups of voters. Rather, in every election in which the relevant 

data has been analyzed, the rejection rate based on dating errors among 

older voters has been meaningfully higher than that among younger 

voters.  

For instance, in the 2024 general election, the rejection rate for 

dating errors among mail voters aged 70 and over was 1.6 times the 

rejection rate among voters aged 50 and under. And the rejection rate for 
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voters 80 and over was more than double that among voters aged 50 and 

under.  

The chart below shows the rejection rate in the 2024 general 

election of mail ballots due to dating issues by age of the voter: 

REJECTION RATE BASED ON DATING ERRORS 
 

 
 

AGE OF VOTER5 

This effect is compounded by the fact that more older voters vote by 

mail than younger voters do. The number of voters 50 years and older 

who voted by mail was nearly double that of voters under 50 years old 

 
5 The black line reflects the actual rejection rates among voters of each 

age. The blue line is the same data, smoothed. The shaded gray area 
represents the confidence interval. The relevant data was taken from the 
SURE System as of December 9, 2024. 
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(678,073 voters aged 50 and under voted by mail in last year’s general 

election, while 1,300,377 voters aged 50 and over did). As a result, in the 

2024 general election, the total number of mail ballots of voters 50 years 

and older that were rejected for declaration date issues (3,384 ballots 

rejected) was more than 2.5 times that of voters aged 50 and under (1,344 

ballots rejected). 

On the other hand, rejecting ballots for dating errors does not 

appear to strongly disfavor one political party over another. For the 2024 

general election, data shows that 2,303 ballots from registered Democrats 

were rejected for date errors (roughly .21% of all mail ballots returned by 

registered Democrats), 1,852 ballots from registered Republicans were 

rejected (roughly .29% of all mail ballots returned from registered 

Republicans), and 574 ballots from voters not registered with either 

major party were rejected (roughly .24% of all mail ballots returned by 

those voters). 

Requiring counties to reject ballots with missing or incorrect 

handwritten dates burdens another group: county election officials. Since 

Ball, election officials have been required to review every ballot envelope 

to determine whether the date is “correct”—a time-consuming and 
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laborious process. And, as the Commonwealth acknowledges, “county 

boards can and do arrive at different conclusions regarding what 

constitutes an incorrect date.” OAG Br. at 6 n.5. Indeed, the 

Commonwealth recognizes that reversing the Commonwealth Court here 

will invariably lead to litigation over “future as-applied determinations 

regarding incorrectly dated ballots.” Id. So courts, too, will be burdened—

and for no purpose other than to decide which types of inadvertent dating 

mistakes should rob voters of their votes.6 

Finally, given that “any number of reasonable disputes may arise 

about whether a date is sufficient,” OAG Br. at 6, n.5, the requirement to 

invalidate ballots with incorrect dates has invariably led to “a patchwork 

of unwritten and arbitrary rules that will have some defective ballots 

counted and others discarded, depending on the county in which a voter 

resides,” In Re 2,349 Ballots in 2020 Gen. Election, 241 A.3d 694 (Pa. 

Cmwlth. 2020) (Brobson, J.), rev’d sub nom. In re Canvass of Absentee & 

Mail-in Ballots of Nov. 3, 2020 Gen. Election, 241 A.3d 1058 (Pa. 2020). 

 
6 It bears repeating that all timely received ballots were necessarily 

filled out on time, even if the date was deemed “incorrect.” A voter who 
fills out and hand-delivers her ballot on October 15 but inadvertently 
writes “11/15” on the envelope has still complied with all of the deadlines 
in the Election Code, even though her vote may not count under Ball. 
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This “patchwork system does not guarantee voters an ‘equal’ election[.]” 

Id. 

III. Under any standard, throwing out ballots with handwritten 
date errors is unconstitutional. 

Invalidating thousands of otherwise legal votes every year based on 

errors in a handwritten date that serves no purpose under the Election 

Code violates the Constitution’s guarantee of “free and equal” elections. 

This conclusion holds regardless of the type of scrutiny employed, 

because discarding ballots based on meaningless dating errors cannot 

survive any level of scrutiny. The question at the heart of this case is 

simply whether rules that do not reasonably further orderly and honest 

elections may be enforced by denying a qualified elector her right to vote. 

Under this Court’s precedents, the answer is no. 

The guarantee of free and equal elections contained in Article I, 

Section 5 of our Constitution is written in “the broadest possible terms,” 

League of Women Voters v. Commonwealth, 178 A.3d 737, 804 (Pa. 2018), 

and affords an array of important protections. Its assurance of both the 

“free exercise of the right of suffrage” and that elections be “free and 

equal” requires that “all aspects of the electoral process, to the greatest 

degree possible, be kept open and unrestricted to the voters of our 



17 

Commonwealth” and that elections be “conducted in a manner which 

guarantees, to the greatest degree possible, a voter’s right to equal 

participation in the electoral process for the selection of his or her 

representatives in government.” Id. 

To keep the electoral process open and unrestricted to the greatest 

degree possible, the Free and Equal Clause strikes “at all regulations of 

law which shall impair the right of suffrage rather than facilitate or 

reasonably direct the manner of its exercise.” Id. at 809 (quoting Charles 

R. Buckalew, An Examination of the Constitution of Pennsylvania. 

Exhibiting The Derivation and History of Its Several Provisions, Article I 

at 10 (1883)). This Court has been “consistent over the years,” id., that 

Section 5 demands, at a minimum, that elections must be “public and 

open to all qualified electors alike”; that every voter must have “the same 

right as every other voter”; that every voter must have “the right to cast 

his ballot and have it honestly counted”; that regulations “of the right to 

exercise the franchise [may] not deny the franchise itself, or make it so 

difficult as to amount to a denial”; and that “no constitutional right of the 

qualified elector [may be] subverted or denied him,” Winston v. Moore, 91 

A. 520, 523 (Pa. 1914).  
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Consistent with these principles, regulations that impair (or 

outright deny) the right of suffrage but further no interest in ensuring 

orderly and honest elections impose unreasonable, and thus 

unconstitutional, burdens. Pennsylvania’s election regulations have been 

tested against this standard for over a century. E.g., Independence Party 

Nomination, 57 A. 344, 345 (Pa. 1904) (“[The right of suffrage] cannot be 

denied, qualified, or restricted, and is only subject to such regulation as 

to the manner of exercise as is necessary for the peaceable and orderly 

exercise of the same right in other electors.”); see also In re Recount of 

Ballots Cast in Gen. Election on Nov. 6, 1973, 325 A.2d 303, 308 (Pa. 1974) 

(“Unreasonable impairment or unnecessary restrictions upon [the right 

of suffrage] cannot be tolerated.”). 

 In Appeal of Norwood, for example, this Court held that a ballot 

marked with a “” should be counted, even though the Election Code 

specifically directed that, “Any ballot marked by any other mark than an 

(X) in the space provided for that purpose shall be void and not counted.” 

116 A.2d 552, 553 (Pa. 1955) (citing 25 P.S. § 3063). Echoing the text of 

Section 5, the Court noted that “the right of suffrage is the most treasured 

prerogative of citizenship.” Id. That right can be conditioned on 
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compliance with rules that serve an election interest, such as preserving 

voter anonymity, but not on compliance with rules that do not. Id. at 554–

55. 

 Similarly, clear statutory language that a ballot must be marked in 

blue or black ink did not permit rejecting ballots marked in red ink. In re 

Luzerne Cnty. Return Bd., 290 A.2d 108, 109 (Pa. 1972). The use of a 

different color ink did not make the ballot identifiable or otherwise 

interfere with any discernable election-administration interest. Id. 

 Likewise, in In re Recount, a ballot returned without removal of a 

pre-printed number was counted despite that text of the Election Code 

unambiguously stating that “[a]ny ballot deposited in a ballot box … 

without having the said number torn off shall be void and shall not be 

counted.” In re Recount, 325 A.2d at 308 (citing 25 P.S. § 3055). Echoing 

the text of Section 5, the Court wrote:  

[I]t is important to be reminded that the right of suffrage is 
the most treasured prerogative of citizenship in this nation 
and this Commonwealth. It is this right that made the 
American dream distinctive, where men were to be governed 
not by the state but by themselves. Unreasonable impairment 
or unnecessary restrictions upon this right cannot be 
tolerated whether the contest be for the selection of the 
President of the United States or the district committeeman. 
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Id. So, while legislation that furthers actual election aims—such as voter 

anonymity, the integrity of the vote, and timely resolution of an election, 

to name a few—is permissible and necessary, “regulatory measures must 

not ever be permitted to unduly infringe upon the exercise of the right to 

vote.” Id. at 309. Such measures must not “amount to an unreasonable 

encroachment upon the franchise and the legislative enactment should 

not be interpreted to require such a result.” Id.  

 The RNC brushes these decisions away as statutory interpretation 

cases and claims that the Constitution simply has no role to play where 

so-called “neutral ballot-casting rules” are involved. See RNC Br. at 23–

27. But in Norwood, In re Luzerne, and In re Recount, this Court 

confronted statutory language that was unambiguous. Indeed, in 

Norwood and In re Recount, the language provided that the ballots at 

issue were “void” and “shall not be counted.” And in each, this Supreme 

Court explained that (notwithstanding that statutory text) non-

compliance with unambiguous voting rules cannot be used to impair the 

right of suffrage if the voting rule is divorced from any election-related 

purpose. 
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In this case, the statutory language is far less clear: as explained 

above, in 1968 the legislature specifically removed the provision 

requiring counties to set aside ballots with dating errors. This Court has 

consistently interpreted ambiguity or silence in the Election Code to 

avoid needlessly depriving eligible voters of the franchise. Shambach v. 

Bickart, 845 A.3d 793, 798 (Pa. 2004); In re Canvass of Absentee Ballots 

of Nov. 4, 2003 General Election, 843 A.3d 1223, 1231 (Pa. 2004); Appeal 

of James, 105 A.2d 64, 65–66 (Pa. 1954); Appeal of McCaffery, 11 A.2d 

893, 895–96 (Pa. 1940). This statutory-interpretation principle derives 

from the objectives that animate the Free and Equal Clause: “[A]n honest 

and just election” that ascertains “the intention of the voter.” Appeal of 

James, 105 A.2d at 65. To achieve that end, election laws must be 

interpreted “in favor of the right to vote” and “statutes tending to limit 

the citizen in his exercise of the right of suffrage should be liberally 

construed in his favor.” Id. (quoting 29 C.J.S. Elections, § 7). Indeed, 

Pennsylvania’s long-minted rule of statutory interpretation follows from 

the “constitutionally protected right to an equal, nondiscriminatory 

electoral process.” Chapman v. Berks Cnty. Bd. of Elections, No. 355 M.D. 

2022, 2022 WL 4100998, at *13 (Pa. Cmwlth. Aug. 19, 2022). 
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Although Pennsylvania’s strong constitutional protections of the 

right to vote have no equally forceful federal counterpart, see League of 

Women Voters, 178 A.3d at 804, the U.S. Constitution imposes similar 

limits. It, too, demands that burdens on voting rights be justified by 

sufficient regulatory interests. See, e.g., Burdick v. Takushi, 504 U.S. 

428, 434 (1992); see also  Pa. Democratic Party v. Boockvar, 238 A.3d 345, 

384–85 (Pa. 2020 (comparing protections under Pennsylvania 

Constitution to those described in Burdick); Banfield v. Cortes, 110 A.3d 

155, 177 (Pa. 2015) (same). And just today, a federal district court 

concluded—at summary judgment and after factual development—that 

discarding votes based on dating errors violates the U.S. Constitution 

because “there is no evidence that the date requirement serves any state 

interest,” such that “even a slight burden on voting rights cannot 

withstand constitutional scrutiny.” Eakin v. Adams County Board of 

Elections, No. 22-340, 2025 WL 957525, at *9 (W.D. Pa. Mar. 31, 2025). 

Likewise, weighing a regulation’s purpose against the burdens 

imposed on the right to vote is a common protection in states that are 

constitutionally compelled to keep their elections “free and equal” (or 

even just “free” or “free and open”) and that shield voters from 
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interference with “the free exercise of the right of suffrage.” E.g., 

Montana Democratic Party v. Jacobsen, 545 P.3d 1074, 1089–93 (Mt. 

2024) (citing Mont. Const. art. II, § 13); League of Women Voters of 

Delaware, Inc. v. Dep’t of Elections, 250 A.3d 922, 934–36 (Del. Ch. 2020) 

(citing Del. Const. art. I, § 3); Chelsea Collaborative, Inc. v. Sec’y of 

Commonwealth, 100 N.E.3d 326, 330–32 & n.17 (Mass. 2018) (citing 

Mass. Const. Part I, art. IX); Crum v. Dunn, 390 P.3d 971, 973–74 (N.M. 

2017) (citing N.M. Const. art. II, § 8); Guare v. New Hampshire, 117 A.3d 

731, 735–36 (N.H. 2015) (citing N.H. Const. Part. 1, art. XI); Meyer v. 

Lamm, 846 P.2d 862, 874–76 (Colo. 1993); Craig v. Peterson, 233 N.E.2d 

345, 348 (Ill. 1968) (citing what is now Ill. Const. Art. III, § 3). 

Protecting voting rights from unreasonable regulations is 

commonplace even among states with less muscular protections than 

those enshrined in the Pennsylvania Constitution. State ex rel. Frederick 

v. Zimmerman, 37 N.W.2d 473, 480 (Wisc. 1949) (“Legislation regulating 

the exercise of the elective franchise … must be reasonable.”); State v. 

Erickson, 137 N.W. 385, 386 (Minn. 1912) (holding election regulation 

“must be reasonable, uniform, and impartial; they must not be such as to 

defeat indirectly the constitutional rights of an elector or unnecessarily 
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obstruct the exercise thereof”); see also In re Request for Advisory Opinion 

Regarding Constitutionality of 2005 PA 71, 740 N.W.2d 444, 463 (Mich. 

2007); Burr v. Voorhis, 128 N.E. 220, 221–22 (N.Y. 1920). 

The principle at issue here—rules that do not reasonably further 

an interest in orderly and honest elections may not be used to deny the 

franchise—is deeply rooted in this Court’s jurisprudence, federal law, and 

in the law of other states. This Court should reaffirm this principle and 

hold that errors in complying with a requirement that serves no purpose 

under the Election Code may not be used to deny Pennsylvania citizens 

the right to vote.7 

IV. Affirming the relief granted does not invalidate Act 77.  

A. The Commonwealth Court’s decision does not 
implicate Act 77 or its severability provision. 

The Commonwealth Court held that rejecting mail ballots with 

undated or incorrectly dated declaration envelopes “violates the free and 

equal elections clause of the Pennsylvania Constitution.” Baxter v. 

 
7 Application of this enduring and common standard would not 

violate the U.S. Constitution. Contra RNC Br. at 41 n.5. For one, the U.S. 
Constitution demands a similar (but less robust) evaluation. Burdick, 
504 U.S. 434. For another, the U.S. Constitution’s “Elections Clause does 
not insulate state legislatures from the ordinary exercise of judicial 
review.” Moore v. Harper, 600 U.S. 1, 22 (2023). 
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Philadelphia Bd. of Elections, 329 A.3d 483, 2024 WL 4614689 at *19 (Pa. 

Cmwlth. 2024). This decision did not implicate, much less invalidate, any 

provision of Act 77, because the Election Code provision addressing the 

acceptance or rejection of mail ballots is 25 P.S. § 3146.8, which was not 

enacted as part of Act 77. Contra RNC Br. at 53. And even if the 

Commonwealth Court’s judgment did implicate parts of the Election 

Code amended under Act 77, it is the Election Code’s severability clause, 

rather than Act 77’s non-severability clause, that governs.  

1. Since its enactment in 1937, the Election Code has provided 

for some form of voting by mail. Throughout this time, the Code has 

consistently placed instructions to voters on how to complete a mail ballot 

in separate sections from instructions to election officials on how to count 

those ballots. These latter sections have always instructed counties to 

determine whether a voter’s completion of the mail-ballot declaration is 

“sufficient,” 25 P.S. § 3146.8(g)(3), such that the ballot “shall be counted 

and included with the returns” that are sent to the Secretary, id. 

§ 3146.8(g)(4). See supra Part I.A.  

Act 77 created the procedures for voters to submit a no-excuse mail 

ballot. Act 77, § 8. In doing so, the General Assembly adopted wholesale 
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the pre-existing absentee voting legislative text and procedures—

including copying over the dating requirement. Id., §§ 6, 8. But Act 77 

did not create a new canvassing section for these new mail ballots. 

Instead, it directed county boards to canvass mail-in ballots using the 

long-established canvassing procedures for absentee ballots found in 

§ 3146.8. See Act 77, § 7 (amending Section 1308 of the Code).  

This canvassing section, § 3146.8, was first added to the Election 

Code in 1951. Act of Mar. 6, 1951, P.L. 3, No. 1, § 5 (Ex. at 41–42). And 

the key statutory text—that a declaration must be “sufficient” for a ballot 

to be counted—has been in the Election Code since 1937. Supra Part I.A.  

This separation—between statutory instructions for voters and 

statutory instructions for election officials—matters because the 

Commonwealth Court did not strike the dating requirement from 25 P.S. 

§ 3146.6 and § 3150.16. Nor did the court hold that voters cannot or 

should not handwrite a date. Instead, the Commonwealth Court ordered 

a county board of elections to count mail ballots that “were rejected due 

to outer envelope dating errors.” Baxter, 2024 WL 4614689, at *19. This 

is a determination about “the consequence of an elector not handwriting 
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a date on the declaration,” which is governed by § 3146.8. See Bonner, 

298 A.3d at 165 (emphasis added). 

And this makes sense. County boards cannot control the decisions 

made by voters pursuant to 25 P.S. § 3146.6 and § 3150.16. But county 

boards do control the consequences of voter decisions during canvassing, 

which ultimately determines what ballots “shall be counted and included 

with the returns” that are sent to the Secretary. Id. § 3146.8(g)(4). The 

Commonwealth Court held that the statutorily required consequence 

that counties must impose during canvassing when confronted with a 

missing or incorrect declaration date—rejecting a ballot, Ball, 289 A.3d 

at 28—violates the Free and Equal Elections Clause. Because this ruling 

relates to the process governed under § 3146.8(g)(4) it does not implicate, 

let alone invalidate, any provision added by Act 77. 

2. Even if the Court finds that the Commonwealth Court’s 

judgment implicates a portion of the Election Code amended under Act 

77, Act 77’s non-severability provision still does not apply. Instead, the 

severability provision of the Election Code itself, see 25 P.S. § 2603(a), 

governs the result.  
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In the Election Code’s severability provision, the General Assembly 

declared that the “provisions of this act are severable, and if any article, 

section or clause of this act, or part thereof, is held to be unconstitutional, 

the decision shall not be construed to affect or invalidate any other 

provisions of this act, or the act as a whole.” Id. 

Application of the Code’s severability clause here is proper because 

Act 77 is an amendatory statute. It added some new provisions to the 

Election Code and modified others. Amendatory statutes do not exist in 

their own right. When an amendatory statute is passed, “the amendment 

shall be construed as merging into the original, become a part thereof, 

and replace the part amended, and the remainder of the original statute 

and the amendment shall be read together and viewed as one statute 

passed at one time.” 1 Pa.C.S. § 1953. In other words, once an amendatory 

statute is enacted, it ceases to have an independent identity, and there is 

nothing left to be invalidated under a non-severability clause.8 

 
8 Given both that Act 77 is an amendatory statute with no 

independent identity and that the Election Code’s provisions are 
severable, it is possible the General Assembly knew that Act 77’s non-
severability provision would operate (if at all) only during the limited 
period of expedited and exclusive jurisdiction it created in this Court. See 
Act 77, § 13; see also McLinko v. Dep’t of State, 279 A.3d 539, 565 (Pa. 
2022). 
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Application of the Election Code’s severability clause is also 

prudent. Sections of the Election Code newly added under Act 77, as well 

as pre-existing sections that Act 77 modified, have been subject to further 

amendments four times since Act 77 was passed. See Act of Nov. 27, 2019, 

P.L. 673, No. 94; Act of Mar. 27, 2020, P.L. 41, No. 12; Act of Jul. 11, 2022, 

P.L. 745, No. 66; Act of Jul. 11, 2022, P.L. 1577, No. 88. Carving out just 

the parts of the Election Code that were added or modified through Act 

77 would be a nearly impossible task at this stage and would render 

significant parts of the Election Code incoherent.  

B. The dating requirement is severable under governing 
standards. 

Even if this Court were to conclude that ruling for Petitioners 

necessitates some severability review under Act 77, there is still no basis 

for striking all of Act 77. Doing so would be inconsistent with this Court’s 

precedent and the applicable severability standard.  

For the 2020 general election, this Court declined to enforce the rule 

that county boards of elections could canvass only mail ballots returned 

by 8 p.m. on Election Day. Pa. Democratic Party, 238 A.3d at 370–72. The 

8 p.m. deadline was part of Act 77’s amendments to the Election Code, 

Act 77, § 7, and the Republican Party of Pennsylvania argued, as it does 
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here, that the Court’s order should trigger the non-severability provision, 

Pa. Democratic Party, 238 A.3d at 367. But this Court did not agree and, 

of course, did not invalidate all of Act 77.  

Indeed, Justice Donahue, joined by Chief Justice Saylor and Justice 

Mundy, specifically questioned whether Act 77’s non-severability 

provision was enforceable at all and whether its “boilerplate” language 

could govern the Court’s review of any severability questions. Id. at 397 

n.4 (Donahue, J., concurring and dissenting). 

Justice Donahue’s concurrence comports with the well-established 

law of this Commonwealth that non-severability provisions are not 

“inexorable commands,” but instead “a rule of construction.” Stilp v. 

Commonwealth, 905 A.2d 918, 972 (Pa. 2006). This rule is governed by 

the settled common law principle, codified though the Statutory 

Construction Act, that “provisions of every statute shall be severable” 

except when “the valid provisions of the statute are so essentially and 

inseparably connected with, and so depend upon, the void provision or 

application, that it cannot be presumed the General Assembly would 

have enacted the remaining valid provisions without the void one” or 

when “the remaining valid provisions, standing alone, are incomplete 
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and are incapable of being executed in accordance with the legislative 

intent.” 1 Pa.C.S. § 1925.  

Section 1925’s standard is “specific [and] cogent,” and “both 

emphasizes the logical and essential interrelationship of the void and 

valid provisions, and also recognizes the essential role of the Judiciary in 

undertaking the required analysis.” Stilp, 905 A.2d at 970. By 

comparison, the “boilerplate” non-severability clause that the Supreme 

Court determined in Stilp was non-binding—which is no different than 

the non-severability provision found in Act 77, compare id. at 973 

(quoting the Act of July 7, 2005, P.L. 201, No. 44, § 6) with Act 77, § 11—

sets forth no standard. 

Applying Section 1925, there is no doubt the remainder of Act 77 

can stand—and fully fulfill its purpose—if mail ballots returned with 

declaration-date errors are canvassed and counted.  

Act 77 was a sea change to Pennsylvania’s elections. Among other 

things, it eliminated straight-ticket voting, see Act 77, § 6; created no-

excuse mail-in voting, id. § 8; changed voting machine requirements, id. 

§ 3; moved the voter registration deadline from 30 to 15 days before an 
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election, id. § 4; and reorganized the pay structure for poll workers, id. 

§ 3. 

It is absurd to think that the legislature intended to invalidate the 

entirety of Act 77—and to nullify “years of careful [legislative] 

consideration and debate … on the reform and modernization of elections 

in Pennsylvania,” McLinko, 279 A.3d at 543—because counties are 

constitutionally required to count ballots with meaningless handwritten 

errors. Contra RNC Br. at 51. In 1945, the General Assembly first 

included the “shall … be dated” instruction, and in 1963 it added the 

specific “shall … date” language still used today. Supra at 4. In Act 77, 

the General Assembly copied this language wholesale when enacting no-

excuse mail-in voting. Act 77, § 8 (Section 1306-D of the Code, 25 P.S. 

§ 3150.16). And it merely re-numbered the dating requirement for 

absentee ballots. Id. § 6 (amending Section 1306 of the Code, 25 P.S. 

§ 3146.6). There is no evidence that continued enforcement of the dating 

requirement was a “crucial element in the political compromise that led 

to Act 77’s passage.” Cf. RNC Br. at 51. Indeed, if is unconstitutional to 

reject ballots for dating errors because the date is now a pointless vestige 
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of a different era, it is also true that the dating requirement is not 

“essentially and inseparably connected with” Act 77. 

CONCLUSION 

For the reasons set forth above, this Court should affirm the 

decision of the Commonwealth Court.  
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