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'fII"FJ Crmmt : AU rise. 

( 'l'he Honorable Chief Justice, the Honorable J us­

ti ees of the Supreme Court of Pennsylvania enter.) 

'l'HE CRIER : Be seated. 

Oyez ! Oyez ! '1'he God save the Commonwealth and 

this Honorable Court. 

Mr. Hourigan, proceed, p]ease. 

l\fo. HOURIGAN: If it please the Court, 250 years 

ago today in this city-within a short distance of this 

hall, which was then yet to be constructed--the pro­

vincial assembly of Pennsylvania passed an act, "For 

the establishing of courts of judicature in this prov­

ince." A portion of that Act provided as follows: 

"There shall be holden and kept at Philadelphia, a 

court record, which said Court shall be called and stiled 

'l'he Snpream Court of Pensilvania, and that there shall 

be three persons of known intergrity and ability, com­

missionaLed by the governor or his lieutenant for the 

time being, by several distinct patents or commissions 

under the great seal of this province, to be judges of 

the said Court: one of whom shall be distinguished in 

his commission by the name of Chief Justice, and every 

of the said Justices shall have full power and authori­

ty, by virtue of this Act, when and as often as there 

may be occasion, to issue forth vVrits of Habeas Corpus, 

Certiorari and vVrits of Error, and all remedial and 

other -writs and process .... " 

This Court has endured since 1722 progressing from 

its original three members to its present seven, and 

from its original combination trial and appeHate juris­

diction to its present solely appellate jurisdiction. 

The Program arranged by your committee for this 

occasion is divided into two parts. During the first 
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portion, presentations as printed in the program will 

be made by the members this Bar listed there. vVhen 

these have been concluded, we will again address the 

Court for the purpose of introducing two greats from 

the past ·who, with the permission of Your Honors, will 

address the Court. 

I now present Mr. Alexander Unkovic, President of 

the Pennsylvania Bar Association. 

l\IR. UNKOVIC: ]\fr. Chief Justice Jones, Former 

Chief ,Justice Bell, and distinguished associate jus­

tices: Lifted out of the ages a span of two and one half 

centuries may seem like a brief period-a mere shifting 

the sands of time. 

Ivieasured as a test of the endurance of a new judi­

cial concept in the affairs of man, however, the mile­

stone which this Court observes here today begins to 

take on its true perspective. 

This Court has responded to legal challenges of a 

new-born nation, its teething period, the flush of its 

manhood and its crest for leadership among the na­

tions of the world. 

As occupants of this Bench on this significant occa­

sion, J woulrt like to take the liberty of directing to 

each of to the Court-sincere congratula­

tiom, and good wishes for the future. 

I do this on behalf of the ten thousand members of 

the Pennsylvania Bar Association. 

As a momento of this anniversary, I have the 

pleasure of presenting to the Court an album contain­

ing an all-too-brief photographic resume. 

It is purely pictorial. As snch, it does not touch 

in any way upon the mon'.entous deliberations and de­

cisions which have come from this Body over the years. 
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As a p ho togr aphic keepsake, it does not and cannot 

p ro vlde any insight into the judicial acumen and phi­

los
ophie s  o f the men who have occupied this Bench in 

the pa st. 

The
se tasks we willingly leave to the legal histori­

ans, kn ow i ng full well that they must come to grips 

with the pe re nnial dilemma of those who chronicle sig­

n
ific a nt ev ents-what to include, what to omit; where 

to e mp ha siz e, where to soft pedal. 

For o u r  pu rposes we have selected certain avaHable 

m ater i a ls w hic h we realize cannot begin to depict the 

mea ni ng ful im pac
t 

o
f 

this Court on the affairs of the 

Com mo n w ealth . 

-.We ha
ve included a photographi c reproduction of a 

page from 
the oldes

t 
available Appearance Docket of 

th e Cou rt-dating back to 1740. There are drawings 

of t he Ol d Chester Courthouse, the oldest meeting place 

o f the Su pr e me Cour t that is still in existence, an d the 

forme r  Sta te Ca pHol, 
which was destro yed b y fire in 

1897. 

Also include d is a colo r photo of th e historic build­

in g w he r e  w e a
r e presentl y gathered as well as other 

s
tru ctur e s  ·w hic h have housed the Court over the years .  

In a ll o f this w e  are mindful of th e fact that no 

kee
p

s ake, no me mento, n o  remembrance that w e brin
g 

to the C o m -t toda y ca u full y expres s the true signifi­

c anc e o f th
i

s Body. And that is the concept of a last 

resor
t 

i n  
the legal affairs of the peopl e of this Common ­

we alt h
; 

a v iabl e institution in a syste m of la w and gov­

er nm
ent, 

which in spit e of the anniversar y ·w e  mark to­

day, is re la tively ne w in the histor y o f man's strivin
g 

for a be tt er plac e in whlch t o live. 

I will giv e  the albu m t o the Prothonotar y for per ­

ma n en t ke eping. 
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(Mr. William C. Archbold, the President of the 

Delaware County Bar Association, takes the rostrum.) 

MR. ARCIIBOLD: :Mr. Chief Justice Jones, Former 

Chief Justice Bell, and distinguished Associate Justices 

of the Supreme Court of Pennsylvania: I am here to­

day to present to the Supreme Court this oak gavel 

made from a beam of the 1724 courthouse located in 

Chester, Pennsylvania. 

This is the oldest existing structure occupied by 

our Snpreme Court which commenced to sit there in 

the year of completion of the 1724 courthouse. 

In addition to this gavel it is the privilege of the 

Delaware County Bar Association to present to the 

Court this original painting of the old courthouse from 

which the cover of this month's American Bar Associa­

tion Journal was made. This, our Association feels, is 

the finest gift that we can present to the Supreme 

Court on this occasion. It comes to the Court from us 

with gratitude for the friendship and the warmth of 

the Court, and as thanks for having visited with us on 

May 1, 1972, Law Day U.S.A., so that we could honor 

this Court on the occasion of the 250th anniversary, 

and that you could join with us as i.ve celebrate our 

centennial. 'l111ank you. 

(At this time, Mr. David S. Shrager, President of 

the Pennsylvania 'rrial Lawyers Association steps up 
to the rostrum. ) 

M1t. SHRAGER: If it please the Court, this is an oc­

casion of historic importance to the Court, the Bar, and 
the community. The Pennsylvania Trial Lawyers As­

sociation is delighted to participate in these ceremonies 

and the men and women of the Bar may presume to 

feel a sense of pride on this occasion. This Court has 

a very special relationship with the Bar that extends 
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bey
o
n

d its ro l e unde r  ou r  Constitution. It is from our

profession 
tha t the me

m
be 1· ship of this Court is ele­

va ted. ·, ve arc 
awar e, 

the n, , vhen we honor this Court, 

we h ono r  ourselve s , for inclu ded among the distin­

guished j urists who have s e rv ed this Court have been 

many advo cates 
·w ho e a rlier had appeared before it. 

Those mem
be rs 

of the profession who have chosen 

to devote the
i
r prac tice to the protection of the indi ­

vidual in 
his person an

d p r o perty, prope rly respec
t

this Co urt , for dur ing its 250 year history, i
t 

has had

chief respon sibility as pr otector of the hear
t 

o
f 

our

legal cu
lt

u re, the com
m on law. An institution which 

presides over the i
n

t er p
lay between continuity and

change in the law nee ds a lw a y s  to be respected . An 

instit
ut

ion w
hic h s ta nds ready to test ever y le gislative 

enad men
t, howev er we

ll i nte nded , agains t the re quire ­

ments of 
our 

Con stitu tion , needs zealousl
y to be pro ­

tected. An
d an i

ns
titu tion which r eject s both ortho ­

doxy an d 

chan ge 
for the i r own sake ,  but insists that

princi
p

les o f law he abr eas t of the times and und er ­

stan
rl

s 
the 

law's beau tifu l capacit y for growth ,  needs 

always to 
be ho n o r ed. Fo r  �50 years, the public has

loo
ked t

o this Supre
m e Conr t to stand guard ove r the 

bedr oc k pr
in c i

pl
e of o ur for m o f g overnmen t -that it

i
s a 

g- overnment o f 1a ws 
a n d  no t o f men. Ther e can 

then be no mo r e  impo rtan t institution 
t

o the rontinued 

streng
t h 

o
f a free s o ciety. 

The Pe nn sylvania Tr ia l Lawyer s Association h as 

the h
onor 

to presen t 

t
o t he Court  a g

i
ft whic h I hope 

will be of decor a tive an d als o utilitaria n value .  It is

r ep res ented to me t
h

at 
t he cloc k 

i
n the Philadelphi

a

courtroom w hic h s its be fo re t he Chief ,Justice ha8 been 

s ubj ect
ed 

t o so m an y  
exce

ss e s b y counse l w
h

o have 

overstayed their time in or al argume nt that it has fi.

nal
l
y pas

s e
d on. I un

der s ta nd t oo, that 
i

ts replacement 

ma y  
hav e 

pr ove n  les
s tha n  satisfactory. ,v-n h this
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new clock, I may bring ill tidings to a certain few of 

my colleagues who believe that the merit of a position 

may be rneasured by the length of its expression rath­

er than its content. In the event, Mr. Chief Justice, 

that any of your colleagues should suffer from the 

same infirmity, you will note that this clock is porta­

ble and conveniently may be transported to the con­

ference room. 

There is one special feature of this clock which dis­

tinguishes it from most every other. Its source of 

energy is not electrieity. Nor does it have a mainspring 

which must be wound mechanically. No battery need 

be inserted or replaced. Rather, this clock should in­

definitely operate, for its power source is any change­

however slight-in atmospheric pressure. So long as 

this Court sits in Philadelphia and hears oral argu­

ment, there should be more than an ample source of 

energy. 

Thank you. 

( Mr. Gilbert J. Helwig, Member, 250th Anniversary 

Committee, takes the rostrum.) 

Mrr. HELWIG: Mr. Chief .Tustice ,Jones, Former Chief 

Justice Bell, and distinguished Associate Justices: 

I have the happy task of speaking briefly about the 

commemorative coin ·which the Committee arranged to 

have made by The Franklin Mint to mark this 250th 

anniversary of the establishment of the Court. 

On the back of the coin appears the official seal of 

the Supreme Court of Pennsylvania; the face of the 

coin, as many here will recognize, rlepicts a symbolic 

session of the Court presided over by Thomas McKean, 

Chief ,Justice of the Court at the time of the Declara­

tion of Independence and one of the signers of that 

document. This scene was tnken from one of the murals 
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painted by Miss Violet Oakley in the courtroom in the 

Capitol Building in Harrisburg. In the background, 

however, we have added a representation of David 

Lloyd, First Chief ,Justice of the Supreme Court of 

Pennsylvania, in recognition of the important part 

which he played in the establishment of the Comt in 

1722. 

Because the independent spirit and indomitability 

displayed by such colonial leaders as David Lloyd did 

much to inspire the American quest for independence 

it seemed to us to be appropriate to suggest, as we have 

in the design of this coin, the existence of a spiritual 

relationship between the establishment of this Court in 

1722 and the founding of our nation more than half a 

century later. 

The motif of this coin and its issuance to celebrate 

this anniversary fittingly coincide with the plans re­

cently approved by Congress to issue a series of 13 

commemorative coins ovel' the next four years, as part 

of the celebration of the Bi-Centennial of the Declara­

tion of Independence. 'fhe first of the federal coins is 

scheduled to be issued in ,July of this year. 

The striking of special coins to mark important 

events is a practice as old as civilization itself, indicat­

ing that in some way commemorative coins must satis­

fy a cnltmal need which is not fulfilled by the solemn 

or joyous celebration of the event itself nor by the 

construction of larger, grander monuments of stone or 

steel. The peculiar value of such coins may lie in the 

fact that it is possible to make them available to many 

persons, thus permitting a broader and more democratic 

participation in the event which occasions the issuance 

of the coin; and that their durability and permanence 

assure that for generations to come these coins can 

continue to fulfill an almost sacramental function by 
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reminding those into whose hands they come of the be­

ginnings of this Court and of its work during the first 

250 years of its existence. 

'fhrough the efforts of Mr. John P. Bracken and 

others, and with the generous financial support of the 

lawyers and law firms whose names are listed on the 

program, the Committee was able to authorize the 

min ting of enough of thPse coins to present one to all 

who are here today and to make them available to the 

staff of the Comt. \Ve have arranged also to send 

specimens to the Governor and to legislative leaders 

and to many other persons and to lihraries, historical 

societies aud museums. 

The Committee and the sponsoring lawyers are 

pleasPd to have had the opportunity to contribute to 

today's ceremonies by arranging for the creation and 

distribution of a memento having such a felicitous com­

bination of historic, educational, and artistic values and 

uses. 

'ro all of which, we add only the fervent hope: "May 

it plPase the Court" ! 

( l\Ir. Hourigan approaehes the rostrum.) 

l\Ilt. HoumG-AN: Your Honors, the history of this 

Court stretches far beyond the memory of our genera­

tion. The year 17:�2 was, to say the least, another day 

in a different era. 

,Vith the permission of the Court, we will now at­

tempt to go baek over this period of 250 years by re­

questing that the Court Crier summon from the past­
and present to this assembly--two figures who helped 

to shape the very beginning of this Court. The first to 

lw presented will he "William Penn, who will thereafter 

present his illustrious contemporary, David Lloyd, the 

frrst Chief Justice. 
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( The Court Crier tolls his hell, and enter William 

Penn and. David Lloyd.) 

vYILLL\M PENN : Honmable and Honored Sirs: 

'.l'he celebration of an historic occasion, on its an­

niversary in after years, is a call to remembrance. In 

the most ancient Scriptural meaning of these words, a 

call to remembrance is an effort of the spirit by which 

a man summons up a past event to his present con­

sciousness, so intensely that it is repeated as a present 

experience, with him a living participant. So you have 

toclay called to remembrance the creation, two hundred 

years before your own time, of the Supreme Court 

of Pennsylvania, and in summoning it up from your 

past, you have with it summoned me. 

I come, at yonr eall, from the world outside time. 

'['he exp0rience that, in the flesh, we call time and the 

passage of time, is, while yet we inhabit the flesh, 

clothed in mystery. We know little about it other than 

that it is some quality or characteristic of that flesh, 

with our sense of it changing as our physical fabric 

changes from youth to age. And even in the flesh it 

tricks us, making us suddenly feel we have already at 

some time long past been exactly where we are and 

knmv we have never been before. Or in the full flush 

of some intense and highly charged moment, while it 

is yet present and we are living it, we find ourselves 

already and at the same time remembering it as past. 

Even in the flesh there are overlying levels of con­

sciommess of time, and of memory. 

In the world outside time, one is free to see any 

event in human history as present, and more than one, 

widely sepm·ated in time, as present together. It is, 

therefore not strange to me to be living again as pres­

ent the days of my struggle to lay the foundation of 

the laws and the courts of this my beloved province, 
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and in the same instant to find myself standing before 

Your Honors. A great poet of a time after mine, named 

Keats, has written "Poetry should ... strike the read­

er as a wording of his own highest thoughts, and ap­

pear almost as a remembrance.'' Let my words try to 

express the highest thoughts surrounding this occasion, 

and perhaps serve as a remembrance of the original 

occasion. 

I was no stranger to the courts of my day. I was 

in them and before them, not as a mere suitor or liti­

gant, but as an accused. Yet more, I was before them 

for conscience' sake. Yes, even I was no stranger to 

the prisons of my day, and in them, for the liberty of 

my conscience, lost the liberty of my person. It was 

a paltry price to pay, one for the other. But from my 

having to pay it, sprang, in after years, the deep re­

solve that the courts of my beloved province should be 

courts themselves accountable to law and conscience, 

and like every good servant of government, should 

themselves, first of all, conform to the law binding 

then1. 

So it was that I began a struggle which would last 

forty years, to culminate only after my death, to es­

tablish a court of provincewide authority, supreme 

over all other courts, whose chief duty would be to 

review the law only of the case tried in a lower court. 

No such court had ever been known to the home coun­

try. Time after time, ,vhat I sought to accomplish was 

frustrated by Crown or Parliament, until at length, 

after my own years on earth were ended, it came to 

pass at the hands of my servant David Lloyd. 

Centuries after my time, a lawyer named Lincoln 

would say, "The dogmas of the dead past are inade­

quate to the stormy present. The occasion is piled high 

with difficulty.: we must rise with the occasion. As 

onr case is new, we must think anew, and act anew. 

,ve must disenthrall ourselves." The struggle I began 
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and carried on almost to fru ition , to establish a pro­
vincial Sup re me Cour t of final au thority over the low­
er courts '  application of the law, was a prefiguring of

the statesman Linco l

n
's gr ea t cry to the Cong ress of

December, 1 86 2. For my be lov ed young province, the 
case was new, a nd for i

t 
I tr ied to think anew and act

an ew.
How success fu lly my tas k was accom plished, Your 

Honors and your pr edecessors in your hi gh office are
the witnesses. Over a span of two hu ndre d fifty years, 
one quarter o f  a millenn iu m , your conduc t of you r of ­
fice h as b een a justific ation of my struggle . You do
well to commem ora te , to ca ll to remembrance the oc ­
casion of the crea tion o f this Cou rt. But the occasion 
would not have proved histor ic , it would have been
forgotten, leav in g nothin g to com memorate, if your and 
your predecessors' pe rformance in office had been less
illustrious. It is th e record of the Court that has 
tnrncd its first day in t o a g rea t day, a day to he re­
mem bered. It is th e great lif e  o f a man o r of an inst i­
tution t hat ma kes the bir thday important. 

'1'he con cept o f a cour t sup rem e ove r all other s in 
the provin ce, w

h ose word as t o the la w woul d be final,
was new, n ew o n  t hese s ho re s, and unhear d of i n the 
mothe r  country .  Is it a she er acciden t tha t, lon g afte r
the concept became a realit y, i t wa s a lawye r o ut o f  
my own province, .Tames Wilso n of Penn sylvani a, who 
became t he chief a rchitec t o f the great instrument o f
govern m ent I did no t live to se e , t he Constitutio n o f
the U nited States ? Or that h e  built into that scheme 
the notion of a Su preme Co u r t whic h woul d be the

final arbiter bet w ee n gover nme nt an d citize n of the
rights declar ed i

n
v io la b le by that compact ? It is a 

tantaliz
ing speculatio n tha t th e  cour t o f whic h I 

dreamed, no w gra ce d by You r Hono rs, mi g ht have bee n
the prototype o f the monu me nt of individual liberties 
conceive d by 

Wilson. The dime nsi on of t he inquiry is
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too ambitious to be embraced in the compass of this 

occasion. 

Yet, were it true, Your Honors and I might, most 

properly, share, and confess to, a goodly measure of 

pride. Even so, my pride would not equal my gratifi­

cation. For a Constitution is a whole people giving 

their consents to how they are to be governed, and to 

the rights they concede one another. A Constitution is 

the agreement of a whole people that they concede 

rights to a minority of even one which they, though 

sovereign, and a majority of all but that one, ·will not 

disturb. A Constitution is a people voicing its own 

frame of government. And I ever strove for the people 

of my province to be identified with its laws. I wrc,te 

these words, "Any government is free to the people un­

der it where the laws rule and the people are a party 

to the la,vs." Long years afterward, the poet 'fenny­

son would sum it up in a phrase, "broadbased upon her 

people's will." 

No court would long endure without the respect 

and acceptance of those who appear before it. Au­

thority can have no right or lasting Fr,vay over the one 

subject to it until it enters within him and becomes 

his authority, until he identifies with it. Fo:r no man 

who feels himself a man will very long submit to be 

governed wholly from without. The way he is first 

brought to identify with authority, and let it enter 

within him to be his authority, is by his perceiving that 

the authority has taken the initiative to identify with 

him as he stands before it. If the litigant is to know 

the court as his court, and trust its judgment even if 

adverse to him, the Court must let him see that it iden­

tifies with him as one seeking its help. 

In all my proposals to the colonists of my province, 

I tried to let spirit speak to spirit, and forge that bond 
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of nnderstandi11 g. :.Jethin ks I may in part have suc­
ceed ed. :.F'o r  the r ecor d of the Court on which Your 

Ho
no1·s 110w s it w ou ld in dicate that the spirit of that 

r elations h ip be twee n  the Court and those pleadi ng be-

fore it w as br ea the d in to yo ur nostrils. 

You r  Hono rs, whe ny
ou pronounce the law so con­

s
cien

t
iously and w ith su ch carefully reasoned crafts­

ma ns hip that it re comme nds itself to all men and i s

taken w i thin them as the ir law, you touch the hem of 

the robe o
f go

d
line ss. It is the Great Judge, the Power 

tha t  m ade us a l
l, w h

o 
in the great Book of books is 

portr a yed as s a ying, "
I 

will write my laws on their 

he arts, an d  the
y s ha ll be my people ." 

Your high o ffice tre a ds npo n  the verg e  of godliness 

i u yet ano th
er respect. Al l but a few men year n deep 

i
n 

t
heir bo we ls for jus tice .  They yearn for it because 

it i
s 

the ir ass
ura nce, despite all outward seeming, that 

t
he 

ba s ic fabric o
f 

the cr eate d order is moral. Your 

H
ono r s  are ste wa rd s o f the div ine attribute of justice .

1<-,
ro m  all I 

sa�-, �· o u will have perceived that 
I 

dream ed drea ms, an d that in the Court of which you 

ar e  the lates t o f a lon g line of servants, I have seen 

m y ow n  longings an d ye arning s  come tru e, f ar beyond 

my 
dr eams. Bu t ho w  m y dr ea m became clothed with 

r
e

R
Hty w as the wor k o f a man I foun d, chos e, and sent ,

whom now I pr ese n t to you-Davi d Ll oy d, firs t Chief 

J
u stice o f the Supr eme Cour t of Penn sylvania .

( 
Davi d Lloy d ta kes the rostrum.) 

DA 
vrn LLO

YD 
: May it please th e Court: 

I
, 

too, lik e  th
e 

Pr o pr ieto r, am summone d up b y

you r  ca ll 
t

o
re me mbra nc e, an d am al lowe d this brief 

return from t
he w orl d beyon d time t o th e world of 

time. 
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I was not born a Pennsylvanian, my native land 

was ·wales. I was not a birthright member of the So­

ciety of Friends; as ,vith the Proprietor, it was the 

faith of my manhood and my conviction. But my life 

in the law I began before ever I left Wales, and I came 

to Pennsylvania as the Proprietor's designated Attor­

ney General, when I was thirty years of age. 

It fell to my lot to become the practical planner 

and builder of the judicial structure the Proprietor 

had in his mind's eye. The Proprietor once wrote, "The 

,vorld represents a rare and sumptuous palace, man­

kind the great family in it; and God, the :M:ighty Lord 

and Master of it .... "\Ve are all sensible what a state­

ly seat it is .... " To my observing, he held a kindred 

image of tlw courts of his province-he thought of them 

as a house of several storjes. He was the owner, with 

a vision of the structure he wished to have over and 

around hjm, and I became the architect. 

He and I each attained extreme old age, for the 

time in which we lived. He was eleven years my senior, 

a11d died aged seventy-four, in 1718. I lived thirteen 

years beyond him, and reached age seventy-five. Each 

of us saw a sufficient measure of his work accom­

plished, and today are privileged to see more. 

"\Ve were friends, and, sad to relate, became ene­

mies. YVe stayed unreconciled for the long span of our 

remaining years on earth. 'l'he rock on which our 

friendship split was the place in our respective views 

of life and the world to be accorded the institution of 

monarchy. Our di.fferent origins no doubt lay at the 

root of onr quarrel. He was the heart and sonl of 

benevolencP, with the blood of martyrs in his yeins,-­

a gifted visionary, hut an aristocrat, the son of a knight. 

I was well-born, bnt of mountain stock and of a race 

of monntain kings who won and held their place by 
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feats of courage and hardihood. And from my earliest 

years, I was a believer that the only source and ulti­

mate repository of political power and legal authority 

was the people. In the classical philosophical sense, I 

was a republican. 

In the ear lier years, he was the hand and I his 

hammer. But then as we felt the force of our differing 

convictions close about us, one of us became the ham­

mer, the other the anvil. ,v e disagreed radically on 

some points, but nevertheless continued to hold other 

aims in common and to strive toward their realization. 

Even in our enmity and hostility, some solid accom­

plishments were forged. 

·we were at one in the faith we held in the common

people. This faith brought us both to the belief that 

the real strength and authority of the laws consisted 

of their being embraced by the people as their own. Bnt 

more to the point of this great occasion, we both were 

persuaded that the crowning story of the judicial struc­

ture of the province should be a new one, unknown in 

England, a court of appeals composed of men learned 

in the law, and empowered to hear appeals from any 

lower court in the province. It was essential, the Pro­

prietor thought, and I agreed with him, that an ap­

peal could be heard and disposed of on this side of 

the ocean, without having to face the hardship and the 

cost of a journey across that wild waste to carry it back 

to the mother country. To me as a lawyer it was essen­

tial that an appeal should be heard by minds learned 

in the law, not by a branch of the executive, like the 

Privy Council or of the legislature, like Parliament. 

New ideas, like men on the frontier, have to fight 

for their lives. The Provincial Assembly passed my 
first Act of October 28, 1701, and we had a complete 

judicial system running in good order for a few years, 
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until the crown disallowed the legislation completely 

in 1705. I tried again in 1707, in 1711, and in 1715, 

but each time met frustration at the royal hands. 

Meantime, provincial governors, Evans, or Gookin, 

threatened and now and then made good their threats 

to establish courts by executive ordinance. To me, any 

such foundation for a court system was abhorrent; in 

my opinion, the only right foundation was the wiJl, 

not of the executive, but of the people. Somehow the 

province and its affairs groaned and stumbled their 

way through these years of disol"der. 

The climate began to change, as the second decade 

of the century wore into the third. George the 1'-,irst, 

weak by being unable to speak or understand English, 

was the king through whose hands the power of the 

throne first began to slip seriously. In 1718, I became 

the Chief Justice of the Supreme Court, a bench of 

three ,Justices, as constituted by the Act of 1715, until 

it was upset in 1719, but I kept the system working by 

improvised devices, commissions issued under my own 

hand. By 171H, the Proprietor was dead, Sir William 

Keith was governor, Andrew Hamilton, destined to 

win fame as the original "Philadelphia lawyer" was At­

torney General, and I was Chief Justice. Keith and 

Hamilton were men of sense, courage, and orderly 

mind. The three of us agreed the situation was endura­

ble, but that a permanent basis had to be laid for Penn­

sylvania jurisprudence. The result was the Act of May 

22, 1722 passed two hundred fifty years ago this day, 

creating the Court of whose light Your Honors are 

the present tenders. 

lT nder the terms of the royal !,,'Tant to the Proprie­

tor, the crown had five years and six months after 

passage of any provincial legislation to disapprove it. 

By the summer of 1727, we were within a few months 

of escaping the royal veto of the Act we are here com-
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memorating, and of drawing the deep breaths of the 
scotfree. Meantime the king's deputy collector of cus­
toms, a lawyer named Moore, who was incidentally my 
political arch-enemy, had been hounding an alleged 
violator of customs duties, and trying to assert origi­
nal jurisdiction in my Court to have a capias out for 
his arrest. The alleged defaulter was contesting the 
existence of such original jurisdiction, and in early 
1727, the controversy waxed hot. 

I admit that I was a member of the legislature at 
the time, indeed, I was Speaker of the House, as well 
as Chief Justice of the Court. It was only wise insur­
ance against a last-minute royal veto of the Act of 
1722 to have a substitute standing ready in the wings, 
almost identical in its provisions. If the king could 
exercise his veto power every five years, we could keep 
him supplied with Acts of Assembly to veto, and thus, 
though our judicial house might never be a fee simple, 
we could struggle along on successive five-year lease­
holds. So was drawn and passed the Act of August 26, 
1727. 

But someone in the legislature had the thought of 
including a provision to put brother Moore in his place 
about seeking original process from my Court merely 
to collect royal custom, and the new bill was made to 
carry an express prohibition of any such thing. In vio­

lent umbrage he took off for England to lead the fight 
against approval of the Act of 1727, and did so mag­
nificently, obtaining its repeal in Privy Council Au­
gust 12, 1731, four months after the last sands of my 
life had run through the glass. In the intensity of the 
raging against the later bill, no one awakened to the 
fact that if it went down it would carry down with it 
its implied repealer of the earlier one, which meantime 
had long survived the time limit for royal disallowance. 
So the Act of 1722 was saved, and for good measure 
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the Provincial Assembly on November 27, 1731 passed 

a third act expressly reviving and restoring the Act of 

1722. 

Certain historical writers credit me with plotting 

the deliberate strategem of inserting an inflammatory 

provision into the Act of 1727, by way of concentrating 

the pursuit on the new, false trail and throwing i.t off 

the old, true one. Jury lawyers call it the mother par­

tridge defense, after the bird who runs along the ground 

feigning a broken wing, to lead the hunter away from 

her nestlings. Perhaps the historians do me too much 

credit. As for a plain answer to the question, I under­

stand the fifth Article of your Bill of Rights sets forth 

a privilege against self-incrimination. It seems to me 

in order that I should invoke it. 

I was present at the birth pangs of this Court, and 

saw it set out on its way to greatness. I was its first 

presiding officer, and I rejoice to know it endured, be­

yond the American Revolution, into the century when 

its bench became distinguished by the irresistible glare 

of great minds like McKean, Tilghman, ,John Bannis­

ter Gibson, George Sharswood, and, in the twentieth 

century, Horace Stern. And from its bar throughout 

its history has blazed back the intelligence and indom­

itable vigor of lawye1·s like Andrew Hamilton, Dallas, 

Binney, Sergeant, Rawle, the Ing·ersolls, and, in the 

twentieth century, J olrnson and Pepper. 

I was bred np to the law as a discipline, but I was 

ever haunted with the vision that even a discipline can 

be used inventively and creatively, and employed to 

meet the challenges of a day always new, always chang­

ing. 'l'he Proprietor did well to quote to Your Honors 

your lawyer-statesman Lincoln, that our case is new, 

and we must think anew and act anew. It is not only 

the Proprietor's case, or Lincoln's case, that was new 
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for them in the ir times. Our case is always new. In 

my day, 
th

e 
pr ov i nce of Pennsyh -ania ·was the frontier. 

But 
I know now that in his response to the needs and

c h alle nges o f w hat your highest cour t  has called a ma­

tu ring socie ty, 
man kind is always on the frontier. The 

u n explor ed c o ntin ent is the human mind and spirit . We 

sca r c ely s tan d on its beaches. 

An d I rejo ic e  to be able to say to the Court as pre s ­

ently c o n stitu te d tha
t 

i
t 

g ives promise of going down 

in his tory a s  o ne of the g reat courts, one of the out ­

stan di ng aggrega tio ns of judicia l craftsmen 011 its long 

ro ste r. 
De cis io n s  of 

recent years, many of them coura­

ge ous ove rr ulings o
f 

outwOl'n preeedents, tell me that 
the Cou rt is en

g
aged in its own aggiornamento, its 

com ing up to date. 
I 

cou1d ask for no bette r evidence

that 
m

y c her is hed institution, in its delicate task o f

r e conc ilin g  
pa s t a n d present , is not afrai d to face for -

w
ar d

. 

Bu t the po et s  ex pres s best our own highest thoughts, 

the Propr ie to r  to l d  us, quotin g one. I n  th e metaphor

w e use d to be
g

in with, that the courts of the Commo n ­

wea
lt h  a re the roo m s  an d stories of a fin e house, let 

us lis te n  to you r poet Holmes: 

Build the e  mor e s t ate l y mansion s, 0 m y soul, 
As the sw if t se ason s roll 

Leav e  th y lo w -vaulted past! 
Let ea ch ne w  te m pl e, noble r than the last, 
Shut the e  from heave n with a dom e mor e vast, 

Till thou a t lengt h art free, 
Leav in g 

thin e  outgrow n shell b y  li f e's unrestin g sea! 

Or le t us for o ur  Godspee d t o the Court as it passe s

this gre at m iles ton e  and go es o n  i n its histor y, borrow 

the wor ds o f the poe t o f th e Proprietor 's yout h, John

Milton :  
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Methinks I see in my mind a noble and puissant 

(tribunal) rousing itself like a strong man after sleep, 

and shaking its invincible locks. Methinks I see it as 

an eagle mewing her mighty youth, and kindling her 

undazzled eyes at the full midday beam. 

CIIIEF JUSTICE .JONES: Today we mark an occasion 

unique and unequaled in the legal history of our na­

tion. Today we celebrate the 250th birth date of the 

oldest appellate court in these United States, a Court 
which for a quarter of a millennium has been in con­

timions and uninterrupted existence. 

'i'hat we meet in thif; Hall of Independence is most 

fitting and proper. In this building was proclaimed the 

independence of our nation; here our nation was born; 
here our Constitution was drawn and promulgated and 

here was the seat of our Court for almost a century, 

albeit not continuous, of its existence. Although this 

building did not come into existence until several dec­

ades after our Court was formed we were among its 

first tenants and remained such thereafter for almost 
a half century, and, for a short period of time, we 

shared quarters here with the Snpreme Court of the 

United States. Within these walls gathered Washing­
ton, Jefferson, Madison, Hamilton, Franklin, ,Jay, Mar­

shall and other great founders of our nation and to­

day's event is hallowed by a feeling of their spiritual 

presence, and that we sit in their 1nidst being judged 

and evaluated by them. 

In retrospection, it is difficult to envisage the en­

virons of the scene 250 years ago. Then Philadelphia 

had a population of 15,000 to 17,000, and the Common­
wealth, then the Province, had a population of less 

than l00,000. In an area of approximately 14 blocks 

extending from the Delaware River to Broad Street and 

from Vine Street to South Street were approximately 
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1,000 home s  a n
d 

bu ildings. While the city limits ex­

tended from riv er to river a
nd while there were scat­

tered se ttleme nts subur
b
an

w
ise, such as Germantown, 

yet the heart of 
th

e 
b

us
i
nes s, political and the social 

life o f  both the c
i
ty an d th

e 
P

r
o
v

ince was the environs 

of this Hall. 
P

ra
c
t

i c
a

ll y 
th

e o nl y 
building now in ex­

istence which a ntedates 
the fou nding of our Court is 

Old Chris t  
Church 

b
u

ilt i
n 1695. 

Up u ntil 1 7
22 , we 

h
ad nirie Chief Justices, non e of 

whom wer e  l aw yers a nd 
it wasn'

t 
nntil the advent of 

Davi d Lloyd as C
hie

f Jus
tic

e on February 15, 1717 

that we had a Chief 
,Jus

tice l
e

a
r

ned in the law. Then 

the Court w as an d 
it 

rema
ine d for som e years a three ­

judge co urt wh
i

ch sat a t  
th

e a
pp

ellate level in Phila ­

delphia and on circu i
t at th e nis i priu s level in the 

Counties of 
Buc k

s, 
Ch

es
t
er an d Philadelphia. 

The fa ther o
f th

e Cour t was David Lloyd who came 

to thi s count r y  from 
the 

pr
inci

p
ali

t y o f  Wale s as At­

torney General 
a
ppo

i
n

t
e

d b
y 

Willia m Penn, th e Pro­

prie
t

or. 
U

n
fo
r

tu natel
y, 

th
e re lationsh

i p betwee n Penn 

and Lloyd, originall y  c lose an d intimate, becam e e
s­

tranged and b
i

tter. It wa s  Ll oy d who envisione d an
d 

planned, against the ser
ious o ppositio n o f the Proprie­

tor, his ag en
t, 

t
he 

Governor o f t
h

e Provinc e an d the 

Crown itself, a c our
t o f a ppea

l
s em powere d 

t
o pas s

upon the p ropriety of 
ru lin g

s o f t
h

e lowe r courts. 

Prior to the fo r ma
tion o f th is Court appeals fro m the 

r n1ings of lo" wer courts were heard either by the Crown 

and its Privy Co uncil or b
y Parliame nt itse

l
f, 3, 0

0 0

miles away. 
Th

e 
i
mpor

t
anc e o f the .Judicia ry A ct of 

May 2 2, 172

2 
wa s t

wo-fold: Fir
s

t, it provided for an 

appellat e  tri b una
l 

of 
the ju dic ia ry rath er than by an 

appell ate tribuna
l 

u n
d

er the a e
g

is of the execnt
i
ve or 

legislative branc h
es 

of 
go ver n

ment ; secon d, it provided 

a tribu nal which, with c eler i ty an d dispatc h, could 

pas s  u
pon t he ru lin

gs o f 
t

he low er cou
r

ts a nd would 



PROCEEDINGS OF 250TH ANNIVERSARY. cxlvii 

be composed of persons learned in the law. With ac­

tual certainty we do not know the extent of the impact 

of David Lloyd's ideology upon the provisions in later 

days of the United States Constitution; what we do 

know is that it is only logical to conclude that the ex­

ample of this Court and its work between 1722 and 

1789 must surely have influenced the founding fathers 

in setting up the federal judicial system. 

This is a time for retrospection and also a time for 

introspection. .,While we on this Court are the bene­

ficiaries of a great tradition and heritage, such will be 

of little avail unless we as a Court prove worthy of 

that tradition and that heritage. The years that have 

passed and that which our predecessors wrought will 

have been without meaning nn1ess we in this day and 

age accept the responsibility and the challenge which 

Buch heritage imposes upon us. 

1'oday we live in troublous times. We see through­

out our nation continued attacks upon law and order, 

violence in our streets, the dissemination of strange doc­

trines and beliefs and, last hut not least, a growing 

lack of confidence on the part of the public in the in­

tegrity and the ability of the judiciary to perform its 

function in our governmental framework. Judges do 

not, and indeed should not, enter into the political 

arena and necessarily we bear in silence the criticisms 

and attacks upon us by those whose criticism too often 

arises from ulterior motives. However, we cannot ig­

uore snch criticism and we must ascertain whether 

such criticism rests on a valid basis; if it does, then 

measures must be taken by us to avoid any abuse of 

the jndicial process which engenders such criticism; 

if such criticism he groundless, we must look to others 

to defewl and uphold our integrity and our ability to 

perform the judicial function. Mr. ,Justice Story onee 

wrote: "\Vhenever the lihr'rties of this country are to 
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be destroyed, the first step in the conspiracy will be to 

bring courts of justice into odium; and by overawing 

the timid and removing the incorruptible, to break 

down the last barrier between the people and universal 

anarchy or despotism." The need is great that courts 

be snbject to criticism but just as great that they be 

allowed to perform their duties. 

Mr. Justice Frankfurter has written: "Justice 

must satisfy the appearance of justice." That need is 

greater than ever today and it is the duty of this 

Court and every other court to so act not only to ren­

der justice but also to restore in the public the confi­

dence that we are rendering justice. That is easy to 

state but difficult to attain in this day and age when 

so many believe that that which js established must be 

destroyed because being established, it is reasoned, 

something is wrong with it. Strange doctrines and be­

liefs and antagonisms were no doubt in existence in 

1722 and our Court then was able to weather the storm. 

I have no doubt that this Court will also weather the 

storm if it so acts as to warrant belief in its integrity 

and ability to meet the challenge of today. 

'l'wo hundred and fifty years from now, those who 

will mark another occasion such as this will review our 

work and jndge our performance. I pray that we may 

No act in the performance of our duties as to merit 

the accolade "'iVelJ done thy good and faithful ser­

vants.'' 

While I know that it may he trite to make this ref­

erence, nevertheless I remind you of the strictures 

placed upon us several thousands of years ago by the 

prophet Micah, "and what doth the Lord require of 

thee but to do justly, and to love mercy, and to walk 

humbly with thy God." 




