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PURSUANT TO THE COURT’S NOVEMBER 17, 2017 ORDER

a
7



Respondents Thomas W. Wolf, Governor of Pennsylvania; Robert Torres,
Acting Secretary of the Commonwealth of Pennsylvania; and Jonathan Marks,
Commissioner of the Bureau of Elections, in their official capacities, hereby
submit this Pretrial Memorandum pursuant to paragraph 4 of the Court’s
November 17, 2017 Supplemental Scheduling Order.

A. BRIEF STATEMENT OF THE CASE

This matter challenges Pennsylvania’s 2011 Congressional redistricting
legislation (the “2011 Plan”) as an unconstitutional partisan gerrymander. Neither
Governor Wolf, Acting Secretary Torres, nor Commissioner Marks had any
substantive legal role in the passage of the 2011 Plan. As a result, Respondents
Wolf, Torres, and Marks do not know how the 2011 Plan was devised, and do not
anticipate being able to offer evidence that can shed light on that question.
However, Respondents Wolf, Torres, and Marks believe that this case involves
issues of critical public importance, and that this Court can provide a forum for all
the parties to address the concerns Petitioners have raised.

Respondents Wolf, Torres, and Marks are required to execute and administer
laws of the Commonwealth of Pennsylvania, including the 2011 Plan, unless and
until ordered to do otherwise by this Court or another competent Court. Should
this Court find that the 2011 Plan is unconstitutional, however, Respondents Wolf,

Torres, and Marks will work diligently with the parties and the Court to take



appropriate measures — including by making adjustments to the current election
schedule, where possible — in order to ensure that new districts can be put in place

and Pennsylvania’s elections can proceed fairly and efficiently.

B. LIST OF WITNESSES WHO MAY BE CALLED AT TRIAL

Respondents Wolf, Torres, and Marks may present the following witnesses
at trial. Respondents Wolf, Torres, and Marks further reserve the right to call any
witness identified in the witness list of any other party, and to call other witnesses
in response to evidence or witnesses presented by other parties. The identification
of these witnesses is not an admission regarding the admissibility of any particular
testimony. Respondents Wolf, Torres, and Marks do not waive and specifically
reserve the right to object to the admissibility of the testimony of any witnesses
based on relevance, the scope of the trial, the Court’s pretrial rulings, or other
grounds. Respondents Wolf, Torres, and Marks also reserve the right to amend or
supplement this list in advance of trial, and depending on how the Court rules on
subsequent motions in limine:

1. Jonathan Marks, Commissioner of the Bureau of Elections:
Commissioner Marks may provide testimony regarding the

2018 Pennsylvania elections schedule and potential alterations
to that schedule, if any are necessary.

C. LIST OF EXHIBITS THAT MAY BE USED AT TRIAL

Respondents Wolf, Torres, and Marks may introduce the following exhibits

at trial. Respondents further reserve the right to use any exhibits identified on the



exhibit lists of any other party, and to use additional exhibits in response to
evidence or exhibits presented. Respondents also reserve the right to challenge the
admissibility of any exhibit sought to be introduced at trial, notwithstanding its
inclusion in the list below, and to amend or supplement this list in advance of trial,
and depending on how the Court rules on subsequent motions in limine:

1. Exhibit 1: List of 2018 Pennsylvania Elections Important Dates
to Remember, setting forth the current 2018 elections schedule

D. PROPOSED STIPULATIONS

All parties have stipulated to the facts contained in the Joint Stipulations of
Fact, which have been submitted to the Court via PACFile. Respondents Wollf,
Torres, and Marks do not propose any additional facts which have not been the
subject of a stipulation, because all of their proposed facts have been stipulated to
by all parties.

E. DIVISION OF TRIAL TIME

Respondents Wolf, Torres, and Marks reserve two hours of Respondents’

trial time for direct testimony and one hour for cross-examination.

F. STATEMENT OF LEGAL ISSUES IN CASE

Pursuant to this Court’s order, Petitioners submitted a statement setting forth
the elements of their claims and the applicable burdens of proof. Respondents

Wolf, Torres, and Marks do not take a position on Petitioners’ statement of the law



at this time. However, they reserve the right to address legal issues as they are

raised at trial.
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CERTIFICATE OF SERVICE

I, Michele D. Hangley, hereby certify that on this 8" day of December 2017,

the foregoing Pretrial Memorandum of Respondents Wolf, Torres, and Marks has

been served upon counsel in the manner indicated below, which service satisfies the

requirements of Pennsylvania Rule of Appellate Procedure 121:

VIA eService

Mary M. McKenzie

Michael Churchill

Benjamin D. Geffen

THE PUBLIC INTEREST LAW CENTER
1709 Benjamin Franklin Parkway
2 Floor

Philadelphia, PA 19103
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Email: kgallagher@c-wlaw.com;
cmcgee @c-wlaw.com

Counsel for Michael C. Turzai
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Jason A. Snyderman

John P. Wixted

BLANK ROME LLP

One Logan Square

130 North 18" Street
Philadelphia, PA 19103

Tel: (215) 569-5791

Fax: (215) 569-5555
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snyderman @blankrome.com;
jwixted @blankrome.com

Counsel for Joseph B. Scarnati, I11

Alex M. Lacey

Clifford B. Levine

Alice B. Mitinger

COHEN & GRIGSBY, P.C.

625 Liberty Avenue, 5" Floor
Pittsburgh, PA 15222

Tel: (412) 297-4642

Fax: (412) 209-0672

Email: alacey@cohenlaw.com;
clevine@cohenlaw.com;
amitinger @cohenlaw.com
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Karl S. Myers
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