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INTRODUCTION 
 

Absent action by this Court, University of Pittsburgh Medical Center 

(“UPMC”), a Pennsylvania nonprofit charitable healthcare system, will soon refuse 

to treat hundreds of thousands of Pennsylvanians unless they pay up-front and in-

full for their non-emergency care or switch to a health plan that has UPMC In-

Network. This demand for up-front and in-full payment will effectively deny 

access to healthcare to those patients who lack the financial wherewithal to satisfy 

UPMC’s payment terms. At a minimum, patients and their employers will pay 

more for health care delivered by UPMC. At worst, patients in need of UPMC’s 

medical services will be unable to receive them.  

The law is clear that Pennsylvania’s nonprofit charitable healthcare systems 

must benefit the public by following their stated charitable purposes. UPMC’s 

plans, however, contradict its stated charitable mission of providing cost-effective, 

high-quality health care to patients. For this reason, the Commonwealth, acting as 

parens patriae through Attorney General Josh Shapiro, filed a petition in the 

Commonwealth Court to modify the Consent Decree including, specifically, its 

June 30 end date.  

The negotiated Consent Decree contains an express Modification Provision. 

This provision allows any party to petition the Commonwealth Court to modify 

any term of the Consent Decree, if such modification is in the public’s interest. 



2 
 

There is no carve-out preventing the end date of the Consent Decree from being 

modified by the court.   

The Commonwealth Court properly denied UPMC’s Preliminary Objections 

with respect to seventeen of the Commonwealth’s eighteen requests for 

modification. But it dismissed, as a matter of law, the Commonwealth’s request 

that the Consent Decree be modified in the public interest by extending its end 

date. In treating this request for modification differently than all the others, the 

Commonwealth Court misread this Court’s decision in Shapiro v. UPMC, 188 

A.3d 1122, 1132 (Pa. 2018) as prohibiting any modification of the end date.  

That ruling should be reversed so the Commonwealth Court may determine 

whether the Commonwealth’s requested modification of the end date of the 

Consent Decree, like its other modification requests, is in the public’s interest. The 

Commonwealth respectfully requests that this Court take additional steps to 

prevent UPMC from running out the clock on the Consent Decree’s June 30 end 

date. Specifically, the Commonwealth requests that this Court extend the end date 

of the Consent Decree until the courts have reached a final, unappealable decision 

on its petition for modification. To allow UPMC to achieve victory by delay at the 

expense of the healthcare of hundreds of thousands of vulnerable Pennsylvanians 

would, in effect, violate the Commonwealth’s right to have its petition to modify 

heard at all.     
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STATEMENT OF JURISDICTION 
 

 This is an appeal by permission from an interlocutory order of the 

Commonwealth Court in a matter which was originally commenced in that court. 

This Court has jurisdiction pursuant to 42 Pa.C.S. §§ 702 and 723. The Court 

granted permission to appeal on April 16, 2019. 
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STATEMENT OF STANDARD AND SCOPE OF REVIEW 
 
 
 Interpreting the terms of a consent decree is a question of law implicating a 

de novo standard of review and a plenary scope of review. Shapiro v. UPMC, 188 

A.3d 1122, 1132 (Pa. 2018). Because this appeal emanates from an order on 

preliminary objections in the nature of a demurrer, this Court must accept as true 

all material facts set forth in the Commonwealth’s Petition to Modify the Consent 

Decrees along with any reasonable inferences deducible therefrom. Lord Corp. v. 

Pollard, 695 A.2d 767, 768 (Pa. 1997). 
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ORDER IN QUESTION 
 

The text of the order from which the Commonwealth appeals states in 

pertinent part:  

AND NOW, this 3rd day of April, 2019, UPMC’s Answer 
in the Nature of Motion to Dismiss or Preliminary 
Objections, to Commonwealth’s Petition to Modify 
Consent Decrees are GRANTED/SUSTAINED in part 
and DENIED/OVERRULED in part as to Count I. More 
particularly, the Motion/Preliminary Objections are 
granted/sustained only as to the prayer to extend modified 
Consent Decrees indefinitely; all other aspects of the 
Motion/Preliminary Objections to Count I are 
denied/overruled.  
 

See Opinion at 44.  

  



6 
 

STATEMENT OF THE QUESTION INVOLVED 
 

Did this Court’s decision in Shapiro v. UPMC, 188 A.3d 1122 (Pa. 2018) 

nullify the power of the Commonwealth Court to modify the duration of a 

negotiated consent decree that expressly provides for modification in the public 

interest?  

Answer of Commonwealth Court – Yes 

Suggested answer – No 
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STATEMENT OF THE CASE 
 

This is a parens patriae action brought by the Commonwealth to modify 

identical Consent Decrees involving the two largest participants in the western 

Pennsylvania healthcare market—UPMC and Highmark—whose ongoing 

commercial dispute will imminently impact the health care and welfare of millions 

of Pennsylvanians.1 The Appellant, Petitioner below, is the Commonwealth of 

Pennsylvania acting through Attorney General Josh Shapiro (the 

“Commonwealth”). The Appellee, Respondent below, is UPMC.  

 Both Highmark2 and UPMC are nonprofit corporations subject to the 

continuous supervision of the Commonwealth as parens patriae. The dispute 

between them arose in 2011 when Highmark became a healthcare provider by 

acquiring the West Penn Allegheny Health Care System, UPMC’s largest 

competitor.3 RR 79a-80a (Petition ¶¶ 12-14). After this acquisition, UPMC 

announced that it would no longer contract with Highmark once its then-existing 

                                           
1  Separate agreements were necessary because relations between UPMC and 
Highmark were so acrimonious they refused to sign the same document. 

2  Highmark is a separately represented Appellee. “Highmark” actually 
comprises two separate entities—UPE a/k/a Highmark Health and Highmark, 
Inc.—to which we will refer collectively. 
 
3  Prior to that, Highmark provided health insurance but not medical care. 
UPMC, by contrast, was providing both health insurance and medical care.   
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contracts expired in 2012. RR.80a (Petition). The Commonwealth stepped in as 

parens patriae to limit the collateral damage that would be inflicted on healthcare 

consumers, particularly seniors, the seriously ill, and other especially vulnerable 

citizens of western Pennsylvania. RR.76a, 84a (Petition).  

Procedural History. 
 

In February 2019, the Commonwealth filed a Petition to Modify the Consent 

Decrees in the Commonwealth Court. In its Petition, the Commonwealth asserted 

that modification was necessary to stop UPMC from violating the charitable 

purposes set forth in its Amended Articles of Incorporation as well as violations of 

the Solicitation of Funds for Charitable Purposes Act, 10 P.S. §§ 162.1 et seq., the 

Nonprofit Corporation Law of 1988, 15 Pa. C.S. §§ 5101 et seq., and the Unfair 

Trade Practices and Consumer Protection Law, 73 P.S. §§ 201-1 et seq. Among 

seventeen other specific modification requests, the Commonwealth sought through 

its Petition to modify the duration of the Consent Decrees through a specific 

Modification Provision contained in § IV(C)(10) of the decrees. RR.107a, 112a 

(Petition). 

In response, UPMC filed an Answer in the Nature of a Motion to Dismiss 

the Petition or Preliminary Objections in the Nature of a Demurrer, asking the 

Commonwealth Court to reject each of the Commonwealth’s eighteen requests for 

modification as a matter of law. RR.223a (answer).  
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On April 3, 2019, the Commonwealth Court denied UPMC’s motion on all 

modification requests save one; that court dismissed, in part, Count I of the 

Commonwealth’s Petition, finding, as a matter of law, that it could not extend the 

Consent Decrees beyond their June 30, 2019 end date because of this Court’s 

decision in Shapiro v. UPMC, 188 A.3d 1122 (Pa. 2018). Opinion at 44-45.  

This appeal, by permission of this Court, followed. 

Name of the Judge Whose Decision Is To Be Reviewed. 
 

The trial court judge is the Honorable Robert Simpson.  His opinion is not 

published, but can be found attached hereto as Appendix A. 

Statement of Facts. 
 
1. The Consent Decrees, which are administered by the Commonwealth 

Court, are a product of the Office of Attorney General interceding 
between UPMC and Highmark to ensure that Pennsylvanians do not 
lose access to healthcare. 

 
UPMC is a charitable nonprofit healthcare institution governed by 

Pennsylvania’s charity laws. RR.73a (Petition). UPMC and all of its constituent 

nonprofit, charitable hospitals have registered as institutions of purely public 

charity under the Institutions of Purely Public Charity Act, 10 P.S. §§ 371 et seq. 

RR.75a (Petition). As a result, they enjoy exemptions from Pennsylvania income, 

sales, use and local property taxes. Id. In exchange for these tax benefits, UPMC is 

prohibited by law from seeking private, pecuniary gain and must continuously 

satisfy all its obligations to the public, even if they conflict with its commercial 
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goals. RR.84a (Petition). Put otherwise, UPMC may not pursue financial gain, 

commercial success, or market expansion to the exclusion of its charitable 

purposes. RR. 85a (Petition). 

In 2011, Highmark and UPMC were unable to agree on new healthcare 

provider insurance contracts; UPMC refused to renew its contracts with Highmark 

after they would expire on December 31, 2012. RR.79a-80a (Petition). To protect 

the interests of seniors, the poor, and other vulnerable individuals caught in the 

middle of this business dispute, an agreement was negotiated between UPMC and 

Highmark through the auspices of Governor Tom Corbett in May 2012. RR.80a-

81a (Petition). This agreement protected the public from disruptions to their 

medical care and exposure to UPMC’s substantially higher “Out-of-Network” 

charges through December 31, 2014. Id.  

In January 2013, Highmark re-launched its Community Blue Health Plan. 

RR.81a (Petition). UPMC reacted by refusing to treat Highmark Community Blue 

subscribers under any circumstance—even when those Highmark subscribers 

attempted to forego their insurance coverage and pay UPMC directly out-of-

pocket. Id. 

UPMC’s refusal to treat Highmark Community Blue subscribers caused 

considerable hardship for these patients. Id.  Many were forced to find other 

insurance providers, with some moving from Highmark to UPMC. Id. Thereafter, 
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UPMC and Highmark engaged in aggressive marketing campaigns to consumers 

causing widespread public confusion and uncertainty as to cost and the ability of 

Highmark insurance subscribers to access their UPMC physicians. RR.82a 

(Petition). 

In response, the Office of Attorney General (“OAG”), the Pennsylvania 

Insurance Department, and the Pennsylvania Department of Health joined a 

“Patients First Initiative” to resolve issues of disrupted health care and In-Network 

access for Pennsylvania consumers.  Id. After lengthy negotiations, the OAG, 

UPMC, Highmark and the other parties agreed to address these issues for the 

benefit of consumers by entering into two reciprocal Consent Decrees, one each for 

UPMC and Highmark.  Id. These Consent Decrees were approved by the 

Commonwealth Court on July 1, 2014.  Id. Among other things, the Consent 

Decrees included a specific Modification Provision which expressly allowed for 

future modification of the Consent Decrees to promote the public’s interest. 

RR.82a-83a (Petition). Jurisdiction to administer the Consent Decrees and any 

proposed modifications thereto was retained by the Commonwealth Court.  Id. 

The Modification and Retention provisions, § IV(C)(10)-(11) of the Consent 

Decrees, state: 

10. Modification – If the [Office of Attorney General], 
[the Insurance Department], [Department of Health] or 
UPMC believes that modification of this Consent Decree 
would be in the public interest, that party shall give notice 
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to the other[s] and the parties shall attempt to agree on a 
modification. . . . If the parties cannot agree on a 
modification, the party seeking modification may petition 
the Court for modification and shall bear the burden of 
persuasion that the requested modification is in the public 
interest. 
 
11. Retention of Jurisdiction – Unless this Consent 
Decree is terminated, jurisdiction is retained by this Court 
to enable any party to apply to this Court for such further 
orders and direction as may be necessary and appropriate 
for the interpretation, modification and enforcement of 
this Consent Decree.  
 

Opinion at 27-28 (emphasis by Commonwealth Court); RR.166a-167a (Consent 

Decree).  

In spite of the Consent Decrees, UPMC and Highmark continued to engage 

in recurrent disputes that required informal mediation by the OAG and other state 

agencies. These disputes foretell the negative consequences that will be suffered 

upon the public after the Consent Decrees expire. RR.83a (Petition).  

2. UPMC departs from its charitable purposes to the detriment of 
seriously ill individuals. 
 

As detailed in the Commonwealth’s Petition, UPMC has departed from its 

charitable purposes. RR.84a (Petition). It does not ensure that “everyone who 

comes though [its] doors has access to the very best, most advanced health care 

available.” Opinion at 14 (quoting Petition ¶ 37, RR.90a). Rather, “only people 

who carry the right in-network insurance or are able to pay up front and in-full for 

non-emergency medical services [can] obtain access to UPMC healthcare.” Id. 
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Individuals with serious illnesses currently receiving medical treatment with 

UPMC will no longer be able to receive treatment In-Network once the Consent 

Decree terminates on June 30, 2019. Id. at 14-15 (citing Petition ¶ 37, RR.90a). 

UPMC has engaged in additional departures from its charitable mission, 

including:     

 Making clear that it has no intention of contracting with Highmark 
concerning any of Highmark’s Medicare Advantage plans after the 
Consent Decrees terminate. This is a reversal of UPMC’s prior 
representations to the public and the Commonwealth that seniors 
would never be affected by its contractual disputes with Highmark 
and would always have In-Network access to their UPMC physicians. 
UPMC’s refusal to contract with Highmark will deny cost-effective 
In-Network access to a substantial segment of the very public that is 
subsidizing UPMC and helping to sustain its charitable mission.  
Highmark insurance covers more than 100,000 Medicare Advantage 
participants in Pennsylvania. RR.87a-88a (Petition); 
   

 Largely indicating that its newly acquired healthcare systems will 
refuse to contract with other health insurers going forward unless they 
pay UPMC’s higher rates. RR.88a (Petition); and 
 

 Employing practices that increase its revenue without regard for the 
increase in the costs of the region’s health care including tricking 
consumers, through its marketing, to unwittingly purchase coverage 
for UPMC’s community hospitals that does not include In-Network 
access to UPMC’s premier hospitals, resulting in unexpected and 
costly Out-of-Network charges. RR.88a-90a (Petition); Opinion at 12-
14. 

 
 These decisions by UPMC have real world consequences for millions of 

Pennsylvanians within its coverage area. The following is only a short list of 



14 
 

individuals who will lose access to their health care providers or experience 

dramatic price increases after the Consent Decrees expire on June 30, 2019: 

 A UPMC cancer patient with a rare and aggressive form of 
Uterine Carcinosarcoma was advised that she will no longer be 
able to see her UPMC oncologists In-Network unless she 
switches from her husband’s employer-provided Highmark 
health insurance to a non-Highmark In-Network insurance plan 
or prepays for the services she needs; 

 A UPMC kidney transplant patient with a history of 
complications from removal of her ovaries and fallopian tubes 
is under the care of three UPMC specialists but will no longer 
be able to see her UPMC transplant, gynecological and pain 
specialists unless she changes to a non-Highmark In-Network 
insurance plan with UPMC or prepays for the medical services 
she needs; 
 

 A UPMC patient with five types of cancer from her experience 
as a World Trade Center first responder will not be able to 
continue to access UPMC facilities for treatments and 
procedures despite having three layers of available insurance, 
which included Highmark, and will be forced to travel more 
than 90 miles to receive specialized care or prepay for the 
services she needs; and 

 
 A UPMC patient with Parkinson’s disease will lose access to 

her UPMC Movement Disorder Specialist and be forced to 
travel over 90 miles to receive this specialized care or prepay 
for the medical services she needs. RR.91a-92a (Petition).   

3. UPMC targets Highmark’s customers and refuses to modify the 
Consent Decree. 

 
 On July 18, 2018, this Court rendered its decision in Shapiro v. UPMC, 188 

A.3d 1122 (Pa. 2018). The issue in Shapiro was whether certain terms of the 

Consent Decree were ambiguous, such that extrinsic evidence was necessary to 
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resolve the ambiguity. This Court determined that the June 2019 end date was an 

unambiguous term of the Consent Decree. 188 A.3d at 1124. 

 After this Court’s ruling in Shapiro, UPMC announced that non-emergency 

Highmark customers would be considered Out-of-Network after the Consent 

Decree expired in June 2019. RR.100a (Petition). In response, Highmark reassured 

its customers that it would assume the additional out-of-pocket costs to its 

Medicare Advantage subscribers. Steve Twedt, UPMC-Highmark dispute over 

pre-payment plan gains steam, Pittsburgh Post-Gazette, Oct. 11, 2018, 

http://www.post-gazette.com/business/healthcare-business/2018/10/11/UPMC-

Highmark-Medicare-Advantage-2019-plans-pre-pay/stories/201810110214. 

UPMC then announced that, after the Consent Decree ends in June 2019, all Out-

of-Network patients must pay all of UPMC’s expected charges for their non-

emergency health care services up-front and in-full before receiving any services 

from UPMC providers. RR.100a (Petition). UPMC’s unprecedented requirement 

will cause particular harm to vulnerable patients, who will be collateral damage in 

UPMC’s ongoing business battle with Highmark. 

 Based upon these events, the Commonwealth followed the procedure set 

forth in the Modification Provisions and, in November 2018, approached 

Highmark and UPMC about the need to modify the Consent Decrees. RR.107a, 

112a (Petition). After receiving and responding to their feedback, the OAG 

http://www.post-gazette.com/business/healthcare-business/2018/10/11/UPMC-Highmark-Medicare-Advantage-2019-plans-pre-pay/stories/201810110214
http://www.post-gazette.com/business/healthcare-business/2018/10/11/UPMC-Highmark-Medicare-Advantage-2019-plans-pre-pay/stories/201810110214
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formally presented terms of modification to both UPMC and Highmark on 

December 14, 2018. Id. Although Highmark agreed to these proposed terms—

provided UPMC would likewise be subject to them—UPMC refused to agree. 

RR.113a (Petition). 

Statement of the Determination Under Review. 
 

The Commonwealth Court determined that the Consent Decree expressly 

provides a mechanism to modify its terms: If the parties cannot agree to modify a 

term, the Attorney General (or any party) “‘may petition the Court for modification 

and [it] shall bear the burden of persuasion that the requested modification is in the 

public interest.’” Opinion at 33-34 (quoting Consent Decree, §IV(C)(10), 

RR.166a-167a). The Commonwealth Court further recognized that the Consent 

Decree “sets forth no other constraints on OAG’s ability to seek modification . . . .” 

Id. Nevertheless, that court held that modification of the end date of the Consent 

Decree was foreclosed by this Court’s decision in Shapiro. Opinion at 35.  
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SUMMARY OF ARGUMENT 
 
 The Modification Provision expressly provides for modification of the 

Consent Decree in the public interest. Nothing in that provision limits what the 

Commonwealth Court may alter. Despite this, the Commonwealth Court held that 

modification of the end date of the Consent Decree was foreclosed by this Court’s 

decision in Shapiro. This determination overlooks applicable principles of contract 

law and misinterprets and misapplies this Court’s decision. This Court in Shapiro 

determined that the June end date was an unambiguous term, however, it did not 

determine that the duration of the Consent Decree was beyond extension through 

the Modification Provision.  

 Unlike in Shapiro, the Commonwealth is not seeking the resolution of 

ambiguous terms. Rather, we seek modification pursuant to those terms. 

Accordingly, the general principles outlined by this Court in Shapiro concerning 

parties’ efforts to vary the terms of an agreement, absent fraud, accident, or 

mistake, have no application here. The Commonwealth Court’s holding that it was 

foreclosed from modifying the end date of the Consent Decree was error. 

The Modification Provision is a natural extension of the law’s recognition 

that nonprofit hospitals must serve the public interest and must be committed to 

that interest over pecuniary gain. It is in that context that the Consent Decrees were 

negotiated, and it is in that context that the Modification Provision is properly 
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understood. There is nothing sacrosanct about the end date of the Consent Decree.  

The Modification Provision specifically provides for such alterations in the public 

interest.  

 Even with the Court’s expedited briefing and argument schedule, it would be 

impossible for the Commonwealth Court to proceed to a final judgment on the 

merits before the Consent Decrees’ end date. For this reason, the Commonwealth 

is requesting an interim order from this Court which will extend the protections of 

the Consent Decrees until the Commonwealth Court has an opportunity to decide 

the Commonwealth’s petition on the merits and the courts have reached a final, 

unappealable decision on the Petition for Modification.  
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ARGUMENT 
 

I. THE COMMONWEALTH COURT INCORRECTLY DETERMINED 
THAT THIS COURT’S DECISION IN SHAPIRO NULLIFIED THAT 
COURT’S POWER TO MODIFY THE DURATION OF THE 
CONSENT DECREE. 

 
A. The Consent Decree and its express Modification Provision 

permit broad modification by the Commonwealth Court in the 
public interest. 
 

In Shapiro, this Court reiterated that “[a] consent decree is a judicially 

sanctioned contract that is interpreted in accordance with the principles governing 

all contracts[.]” 188 A.3d at 1131. These blackletter contract law principles include 

discerning the parties’ overall intent, which is to be gleaned from the entire 

contract, taking into account all of the surrounding circumstances. Id. (citing 

Lower Frederick Tp. v. Clemmer, 543 A.2d 502, 510 (Pa. 1988)). 

As a corollary to these axioms is the equally well-established principle that 

separate clauses in a contract are not to be read as independent agreements thrown 

together without consideration of their combined effects. See LJL Transportation 

Inc. v. Pilot Air Freight Corp., 962 A2d 639, 647-648 (Pa. 2009); see also In re 

Alloy Mfg. Co. Employees Trust, 192 A.2d 394, 396 (Pa. 1963). Furthermore, one 

provision of a contract is not to be interpreted in a manner which results in another 

provision being annulled. LJL Transportation Inc., 962 A2d at 647-648; See also 

e.g. Lesko v. Frankford Hosp.-Bucks Cty., 15 A.3d 337, 342 (Pa. 2011) (All 
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provisions in an agreement will be construed together and each will be given 

effect. This Court will not interpret one provision of a contract in a manner which 

results in another being annulled). 

The Commonwealth Court recognized that “. . . based on the Consent 

Decree’s express ‘modification’ provision, where agreement of the parties cannot 

be obtained, OAG retains the right to petition this court for modification . . . .” 

Opinion at 29. The Court also recognized that “unless the consent decree is 

terminated, this court retains jurisdiction to enable any party to apply for such 

orders and directions as may be necessary and appropriate for, among other things, 

modification of the consent decree.” Id. Despite this recognition, the 

Commonwealth Court determined that modification of the duration of the consent 

decree is foreclosed, not by a principle of contract interpretation, but by this 

Court’s decision in Shapiro v. UPMC, 188 A.3d 1122 (Pa. 2018). Respectfully, 

this determination overlooks the applicable principles of contract law and 

misinterprets and misapplies this Court’s decision in Shapiro. 

Contrary to the express language of the Modification Provision, UPMC 

asserts that the Consent Decree must be interpreted so that the end date is 

immutable. Answer to Petition to Appeal at 11. In support of this assertion, UPMC 

creates a straw man and misapplies principles of contract law. 
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First, as to the straw man, UPMC suggests no one would execute a consent 

decree with a termination clause subject to infinite change at the discretion of the 

adverse party. Answer to Petition to Appeal at 12. But no one suggests this is how 

the Consent Decree operates—and it does not. What was agreed to in the Consent 

Decree, by its express terms, was that “[i]f [any party] believes that modification of 

this Consent Decree would be in the public interest . . . [and] [i]f the parties cannot 

agree on a modification, the party seeking modification may petition the Court for 

modification and shall bear the burden of persuasion that the requested 

modification is in the public interest.” Consent Decree, § IV(C)(10). Thus, it is the 

Commonwealth Court, not the parties, that retains jurisdiction to decide whether 

“[t]he requested modification is in the public interest” and whether or not it will be 

made—not the parties. Id. 

Next, UPMC asserts that the end date must be immutable because specific 

terms control over the general. Answer to Petition to Appeal at 13. But this 

presupposes a conflict, not actually present, between the terms at issue. Musko v. 

Musko, 697 A2d 255, 256 (Pa. 1997) (citing, inter alia, Restatement (Second) of 

Contracts § 203(c)(1981)). The Modification Provision expressly states that any 

party “may petition the [Commonwealth] Court for modification . . . .” Consent 

Decree, § IV(C)(10), RR.166a-167a. “Words of common usage in [a contract] are 

to be construed in their natural, plain, and ordinary sense, and [this Court] may 
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inform [its] understanding of these terms by considering their dictionary 

definitions.” Madison Const. Co. v. Harleysville Mut. Ins. Co., 735 A.2d 100, 108 

(Pa. 1999) (internal citations omitted). The plain meaning of the word 

“modification” is “[a] change to something; an alteration <[as in] a contract 

modification>.” Black’s Law Dictionary 1095 (9th ed. 2009); see also, The 

American Heritage Dictionary 807 (2d College Ed. 1991) (defining “modify” as 

“[t]o change in form or character; alter”).  

The raison d’être of the Modification Provision, therefore, is to empower the 

Commonwealth Court to “change” or “alter” the Consent Decree in the public 

interest. Nothing in the Modification Provision limits what the Commonwealth 

Court may alter. And to prohibit the Commonwealth Court from using its express 

authority to modify a term in a consent decree merely because—like most terms in 

a consent decree—it is specific, would render any modification provision a nullity.  

UPMC also seeks to interpret the Consent Decree to create a conflict 

between the Modification Provision and the termination provision. The Consent 

Decree can, and therefore must, be interpreted to eliminate such a conflict. Lesko, 

15 A.3d at 342. Accepting UPMC’s interpretation that the end date is immutable 

results in an immediate and irreconcilable conflict between the end date and the 

Modification Provision, nullifying those provisions. However, if the Consent 

Decree, as its terms indicate, is interpreted such that the end date is subject to 
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modification, then the end date may stand or may be modified depending on the 

determination of the Commonwealth Court.  

The Commonwealth Court may extend the Consent Decree, based upon the 

evidence, if it determines that doing so is in the public interest. The reverse is also 

true. The Commonwealth Court could have shortened the end date, if UPMC had 

proven to the Court that such a modification was in the public interest. This power 

to lengthen or shorten the Consent Decree’s lifespan, granted to the 

Commonwealth Court by the Modification Provision, does not nullify the end date 

– it merely modifies the terms of the Consent Decree consistent with that document 

as a whole. 

Third, the Consent Decree here, like any consent decree, is not an ordinary 

contract.4 Not only does a consent decree embody terms agreed to by the 

“contracting” parties, but it also has been “judicially sanctioned.” As such, any 

consent decree is equivalent to a freestanding equitable decree, potentially subject 

to modification for equitable reasons. Cf. Lance v. Mann, 60 A.2d 35, 36 (Pa. 

1948) (“A judgment may be subject to proceedings on equitable principles so long 

                                           
4  Contracts do not typically contain modification provisions at all, much less 
modification provisions—as here—that contain material terms addressing: (1) 
negotiating desired modifications by the parties; (2) petitioning a court that 
expressly retains jurisdiction to decide such modification requests; and (3) 
identifying the permissive standard by which the overseeing court shall judge such 
requests: whether “the requested modification is in the public interest.” Consent 
Decree § IV(C)(10), RR.166a-167a. 
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as it remains a judgment and a petition to modify may be regarded as an equitable 

application for relief from the effect of the judgment”).  

This Court has recognized that an equitable decree, such as an injunction,5 

may be opened, vacated, or modified, “where the circumstances and situation of 

the parties are shown to have so changed as to make it just and equitable to do so.” 

Ladner v. Siegel, 148 A. 699, 702 (Pa. 1930). Modification may be ordered if, in 

its discretion, a court believes that “the ends of justice would be served by a 

modification,” where the law has changed, been modified, or extended; or “where 

there is a change in the controlling facts on which the injunction rested.” Id. See 

also Wilkes Sportswear v. International Ladies’ Garment Workers’ Union, 110 

A.2d 418, 421 (Pa. 1955). The Modification Provision contained in the Consent 

Decree explicitly provides the Commonwealth Court with authority that perfectly 

accords with these principles.   

The existence of a modification clause within a consent decree affects a 

party’s ability to seek alteration of its terms outside of amendment. It also affects a 

court’s analysis in exercising its authority. In Dravosburg Housing Ass’n v. 

Borough of Dravosburg, 454 A.2d 1158, 1161-62 (Pa. Cmwlth. 1983), the 

                                           
5  In Kane v. UPMC, 129 A.3d 441, 473 (Pa. 2015), this Court characterized 
the Commonwealth Court’s order pursuant to the Consent Decree as in the nature 
of an injunction.  
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Commonwealth Court concluded that, under Pennsylvania law, where a decree in 

equity is entered by the consent of the parties, it is binding upon the parties until 

they chose to amend it, in the absence of a modification provision. But in 

Commonwealth v. U.S. Steel Corp., 325 A.2d 324, 328-29 (Pa. Cmwlth. 1974), the 

Commonwealth Court noted that a modification provision, similar to the provision 

at issue here, allowed the court to modify the decree upon application of one of the 

parties.  

In this case, the Commonwealth has complied with the terms of the 

Modification Provision, and the Consent Decree can be modified upon the 

development of a proper evidentiary record. The Commonwealth Court never 

undertook the above analysis. This was error.  

B. This Court’s decision in Shapiro does not foreclose modification. 
  

The Commonwealth Court held that it was foreclosed from undertaking that 

analysis by this Court’s decision in Shapiro. This too was error.  

The issue in Shapiro was whether certain terms of the Consent Decree were 

ambiguous, such that extrinsic evidence was necessary to resolve the ambiguity. 

This Court determined, however, that the June end date was an unambiguous term. 

188 A.3d at 1124. This Court did not determine that the Consent Decree could not 

be extended through the Modification Clause. Indeed, this Court specifically 

recognized in Shapiro that “[t]he Commonwealth Court, by the terms of the 



26 
 

Consent Decree, retains jurisdiction for any necessary and appropriate 

interpretation, modification, or enforcement.” Id. at 1125 fn.7 (emphasis added).  

Before making that determination, this Court reiterated some general 

principles of contract law, stating “in the absence of fraud, accident, or mistake 

[courts have] neither the power nor the authority to modify or vary the terms set 

forth.” Id. at 1232 (citing Universal Builders Supply Inc. v. Shaler Highlands 

Corp., 175 A.2d 58, 61 (Pa. 1961)).  

 The Commonwealth Court recognized that in “its prior filings in this case, 

OAG sought enforcement of various aspects of the Consent Decree; it did not seek 

modification as expressly permitted by Section IV(C)(10).” Opinion at 30 

(emphasis in original). The Commonwealth Court nevertheless held that 

modification of the end date of the Consent Decree was foreclosed by this Court’s 

decision in Shapiro. Opinion at 35. Again, this was error.  

 Unlike in Shapiro, the Commonwealth here is not seeking resolution of 

ambiguous terms; rather, it seeks application of express terms—the Modification 

Provision. The Commonwealth does not request alteration of those terms to seek 

modification; rather, it seeks modification pursuant to those terms as written. 

Accordingly, the general principles outlined by this Court in Shapiro concerning 

parties’ efforts to vary the terms of an agreement, absent fraud, accident, or 

mistake, have no application here.  
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 It has long been established that this Court’s decisions “are to be read 

against their facts, [which] prevents the wooden application of abstract principles 

to circumstances in which different considerations may pertain.” Maloney v. Valley 

Medical Facilities, 984 A.2d 478, 485-86 (Pa. 2009) (citing Commonwealth v. 

McCann, 469 A.2d 126, 128 (Pa. 1983)). This precept protects against the 

misapplication of governing principles beyond scenarios to which they rationally 

relate. Lance v. Wyeth, 85 A.3d 434, 453 (Pa. 2014). This is the error made by the 

Commonwealth Court. It should be reversed and the matter remanded for the 

proper consideration of the Commonwealth’s modification request. 

II. THE MODIFICATION PROVISION IS A NATURAL EXTENSION 
OF THE LAW’S RECOGNITION THAT NONPROFIT HOSPITALS 
MUST SERVE THE PUBLIC INTEREST AND MUST BE 
COMMITTED TO THAT INTEREST OVER PECUNIARY GAIN. 

 
As previously set forth, the only condition imposed upon modification of the 

Consent Decrees is that the modification must be shown to “be in the public 

interest.” After all, promoting the “public interest” is the common purpose of all 

parties to the Consent Decrees, including UPMC.6  It is in that context that the 

Consent Decrees were negotiated, and it is in that context that the Modification 

Provision can be properly understood. UPMC’s contention that the modification 

                                           
6  As charitable institutions, UPMC and Highmark are supposed to be 
committed to public benefit over pecuniary gain. 
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provision is mere “boilerplate”7 betrays its lack of appreciation for both its legal 

commitments as a Pennsylvania nonprofit charitable entity and the critical role that 

affordable access to high quality health care plays for the citizens of this 

Commonwealth.  

Indeed, this Court has not hesitated to reign in the discretion exercised by 

hospital officials when their decisions have failed to further the common good:  

Hospital officials . . . must never lose sight of the fact that 
the hospitals are operated not for private ends but for the 
benefit of the public . . . . They must recognize that their 
powers . . . are powers in trust which are always to be dealt 
with as such. While reasonable and constructive exercises 
of judgment should be honored, courts would indeed be 
remiss if they declined to intervene where, as here, the 
powers were invoked . . . for a reason unrelated to sound 
hospital standards and not in furtherance of the common 
good. 
 

Adler v. Montefiore Hospital Ass’n of Western Pennsylvania, 311 A.2d 634, 641 

(Pa. 1973) (emphasis added).  

 In New Castle Orthopedic Associates v.  Burns, 392 A.2d 1383 (Pa. 1978), 

this Court vacated an injunction enforcing a covenant not to compete against an 

orthopedic physician where there was a shortage of orthopedic specialists in the 

community: 

In an era where the availability of and the rising cost of 
medical services are matters of national concern, the law 

                                           
7  Answer to Petition to Appeal at 2. 
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must consider the impact of the enforcement of these non-
competitive clauses upon the problem. Paramount to the 
respective rights of the parties to the covenant must be its 
effect upon the consumer who is in need of the service. This 
is of particular significance where equitable relief is being 
sought and the result of such an order or decree would 
deprive the community involved of a desperately needed 
service. 

 
New Castle Orthopedic Associates, 392 A.2d at 1387-1388 (emphasis added).  

In health care, cost has a substantial determining impact on access.  This is 

especially true for the uninsured, the indigent, senior citizens on fixed incomes, 

and others suffering from chronic illness and disease. As a society, we depend on 

our charitable institutions – including UPMC – to help address the challenge of 

providing the public with the highest quality health care available.8 This is the 

bargain these institutions have made with the citizens of Pennsylvania in exchange 

for the Commonwealth allowing them their special, charitable status. 

In Western Pennsylvania Hospital v. Lichliter, 17 A.2d 206 (Pa. 1941), this 

Court found public nonprofit charitable hospitals to be impressed with a public 

interest as agencies obligated to care for the indigent sick. In a more recent case 

                                           
8  The role of healthcare as a key component of public interest exists in many 
areas of the law and impacts decisions involving zoning, and health insurance, for  
example: Keystone Chemical Co. v. Zoning Hearing Bd. Of Butler, 494 A. 2d 
1158, 1160-61 (Pa. Cmwlth. 1985); Ins. Fed’n of Pa. v. Com., Ins. Dept., 970 A.2d 
1108, 1120 (Pa. 2009). In each of these situations an impact on health supported a 
finding of public interest. 
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involving UPMC’s negligent failure to report a radiology technician’s diversion of 

fentanyl, this Court noted the “competing public interest in ensuring that there are 

adequate health care providers in all beneficial forms to provide efficient, 

affordable care.”  Walters v. UPMC Presbyterian Shadyside, 187 A.3d 214, 238 

(Pa. 2018).  

In this case, UPMC’s refusal to contract with Highmark will deny more 

affordable In-Network access to all subscribers of Highmark’s Medicare 

Advantage health plans.  Even more drastic is UPMC’s intention to require all Out-

of-Network patients – after the Consent Decrees end in June 2019 – to pay 

UPMC’s estimated charges for all non-emergency health care services up-front and 

in-full regardless of the identity of their insurer. All those under the protection of 

UPMC’s Consent Decree, vulnerable populations and others, will suffer 

disruptions and denials of their health care after the Consent Decree expires. 

Modifying the Consent Decree as proposed, including the end date, avoids 

these negative consequences and protects the public interest. The Commonwealth 

should be afforded the opportunity to prove the merits of its proposed 

modifications. There is nothing sacrosanct about the June 30, 2019 expiration date 

of the Consent Decrees if extending their duration promotes the public interest. 

The Commonwealth Court should be reversed, and the Commonwealth should be 
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permitted to make its case that extending the Consent Decree is in the public 

interest. 

III. TO PROTECT THE RIGHT OF PENNSYLVANIA’S CITIZENS TO 
CONTINUED ACCESS TO HEALTHCARE DURING THE 
UNDERLYING LITIGATION, THE COURT SHOULD ORDER 
THAT THE CONSENT DECREE BE EXTENDED UNTIL THE 
COURTS HAVE REACHED A FINAL, UNAPPEALABLE DECISION 
ON THE PETITION FOR MODIFICATION. 
 
The issue on appeal was decided by Commonwealth Court on preliminary 

objections. If this Court agrees that the Commonwealth Court erred in concluding 

that the Commonwealth’s Petition to modify the end date of the Consent Decree 

was foreclosed by this Court’s decision in Shapiro, the case will be remanded for 

further proceedings. However, even with the Court’s expedited briefing and 

argument schedule, it will be impossible for the Commonwealth Court to proceed 

to a final judgment on the merits before June 30, 2019, the date the Consent 

Decrees are currently set to expire. For this reason, the Commonwealth 

respectfully requests an interim order from this Court extending the protections of 

the Consent Decrees until the Commonwealth Court can decide the 

Commonwealth’s Petition on the merits and that decision can be taken by the 

parties through final appeal. 

Legally, the situation the Commonwealth finds itself in is admittedly 

unusual, but also urgent. There is no clear procedure available to obtain relief. The 

Commonwealth does not need relief immediately, but time is of the essence. The 
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fate of Pennsylvania’s citizens relying on health care from UPMC is fast 

approaching a proverbial watershed which will result in irreparable harm without 

some type of judicial action before June 30, 2019.    

UPMC is hoping to run out the clock. Without some interim judicial 

intervention before June 30, 2019, the Consent Decree will expire, the 

Commonwealth’s Petition will be rendered moot, and UPMC will have engineered 

the result it wants without the Commonwealth Court ever holding a hearing on the 

merits of the Commonwealth’s Petition. 

The typical types of interim relief on appeal are not available to the 

Commonwealth here. It would not benefit from a stay pending appeal9 (see 

                                           
9  This Court in Pennsylvania Public Utility Comm’n v. Process Gas 
Consumers Group, 467 A.2d 805, 808-09 (Pa. 1983), established the following 
criteria for obtaining a stay pending appeal: 

1. The petitioner makes a strong showing that he is likely to prevail on 
the merits. 

2. The petitioner has shown that without the requested relief, he will 
suffer irreparable injury. 

3. The issuance of a stay will not substantially harm other interested 
parties in the proceedings. 

4. The issuance of a stay will not adversely affect the public interest. 

Id.  Although not precisely applicable, these guidelines are instructive as the 
Commonwealth would meet all four criteria for a stay. That Judge Simpson sua 
sponte certified the question of whether the termination date of the Consent Decree 
could be extended demonstrates that the Commonwealth would meet the first 
criterion. Without the requested relief, the Consent Decree will expire and 
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Pa.R.A.P. 1781) because the relief it seeks would need to be effective after (not 

before) this Court decides the issue on appeal until the Commonwealth Court is 

able to rule on the modification petition on the merits. Likewise, due to the time 

limitations relating to the expiration of the Consent Decrees, it is uncertain whether 

the Commonwealth would have sufficient time to obtain a preliminary injunction 

from the Commonwealth Court after this Court issues its ruling, but before June 

30, 2019.  

This Court has broad equitable powers to assert jurisdiction over matters “of 

immediate public importance, assume plenary jurisdiction of such matter at any 

stage thereof and enter a final order or otherwise cause right and justice to be 

done.”  42 Pa. C.S. § 726 (extraordinary jurisdiction). Moreover, the Court may 

exercise its constitutional Kings Bench powers independent of any statute or rule 

of court. As this Court stated in In re Bruno, 101 A.3d 635, 670-70 (Pa. 2014), 

[t]he Court has generally called upon the powers of the 
King’s Bench to supplement existing procedural processes 

                                           
hundreds of thousands will lose access to health care from UPMC. A stay would 
not substantially harm UPMC; it would only be in place until the Commonwealth 
Court can decide the modification petition and that decision can be taken through 
appeal. Maintaining healthcare for vulnerable Pennsylvania citizens is in the public 
interest. The Commonwealth would additionally add that doing so should be in the 
interest of UPMC, as a public charity. 
 

Accordingly, the Commonwealth’s request for interim relief is supported by 
the same equitable interests recognized by this Court in Process Gas. 
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that had proven inadequate to carry out the judicial, 
administrative, or supervisory obligations of the Court[.] 

*  *  * 
In [such] instances, the Court cannot suffer the deleterious 
effect upon the public interest caused by delays incident to 
ordinary processes of law, or deficiencies in the ordinary 
processes of law making those avenues inadequate for the 
exigencies of the moment. In short, King’s Bench allows 
the Supreme Court to exercise authority commensurate 
with its “ultimate responsibility” for the proper 
administration and supervision of the judicial system. 
 

Id.   

 This case presents precisely the type of far reaching, public policy concerns 

that warrants this Court’s use of its extraordinary powers. For the reasons stated 

above, the Commonwealth respectfully requests that in addition to finding in its 

favor on the merits of this appeal, the Court should direct that the deadline for 

expiration of the Consent Decrees be temporarily extended until the courts have 

reached a final, unappealable decision on our Petition for Modification. 
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CONCLUSION 
 

 The Court should reverse the decision of the Commonwealth Court as to the 

modification of the end dates of the Consent Decrees, remand for further action, 

and order the maintenance of the Consent Decrees until the courts have reached a 

final, unappealable decision on the Petition for Modification. 
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