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April 22, 2019 

Commonwealth Court of Pennsylvania 

CAPTION 

Commonwealth of Pennsylvania, 
By Josh Shapiro, Attorney General; 
Pennsylvania Department of Insurance, 
By Jessica K. Altman, Insurance 
Commissioner and Pennsylvania 
Department of Health, By Rachel 
Levine, Secretary of Health, 

Petitioners 
v. 

UPMC, A Nonprofit Corp.; 
UPE, a/k/a Highmark Health, 

A Nonprofit Corp. and Highmark, Inc., 

A Nonprofit Corp., 
Respondents 

CASE INFORMATION 

Initiating Document: Petition for Review 

Case Status: Active 

Case Processing Status: April 17, 2019 Active Stay 

Journal Number: 

Case Category: Miscellaneous Case Type(s): Civil Action Law 

CONSOLIDATED CASES RELATED CASES 

COUNSEL INFORMATION 

Petitioner Shapiro, Josh 
Pro Se: No 

IFP Status: 

Attorney: Donahue, James A., Ill 

Law Firm: PA Office of Attorney General 
Address: Public Protection Division 

14th Fl Strawberry Square 
Harrisburg, PA 17120 

Phone No: (717) 705-6938 Fax No: (717) 787-1190 

Attorney: Wertz, Tracy Wright 

Address: Pa Attorney Gen Anti -Trust 
Strawberry Sq 14th Fl 

Harrisburg, PA 17120 
Phone No: (717) 787-4350 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 2a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Commonwealth Court of Pennsylvania 

COUNSEL INFORMATION 

Petitioner Shapiro, Josh 
Pro Se: No 

IFP Status: 

Attorney: Pacella, Mark A. 

Law Firm: Pennsylvania Office of Attorney General 

Address: PA Ofc Attorney General 
14TH Fl Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 705-2536 Fax No: 

Attorney: Thomson, Jennifer Ann 

Law Firm: Pennsylvania Office of Attorney General 

Address: Pa Ofc Of Attorney General 
14TH Floor Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 705-2537 Fax No: 

Attorney: Goldman, Jonathan Scott 

Address: Office of Attorney General 
Civil Law Division 
15th Floor, Strawberry Square 
Harrisburg, PA 17120 

Phone No: (717) 787-8058 Fax No: 

Attorney: Neary, Keli Marie 

Law Firm: Pennsylvania Office of Attorney General 

Address: Pa Attorney General Civil Law 
Strawberry Sq 15th Fl 

Harrisburg, PA 17120-0001 
Phone No: (717) 787-1180 Fax No: 

Attorney: Mara, Neil 

Law Firm: Pennsylvania Office of Attorney General 

Address: PA Ofc of Attorney General 
14th Fl - Strawberry Sq 

Harrisburg, PA 17120 
Phone No: (717) 787-4951 Fax No: (717) 787-1190 

Petitioner Levine, Rachel 

Pro Se: No 

IFP Status: 

Attorney: Giunta, Mary Abbegael 

Law Firm: Office of General Counsel 

Address: PA Governor's Ofc Ogc 
333 Market St Fl 17 

Harrisburg, PA 17101 

Phone No: (717) 783-6563 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 3a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Commonwealth Court of Pennsylvania 

COUNSEL INFORMATION 

Petitioner Kane, Kathleen G. 

Pro Se: No 

IFP Status: 

Attorney: Wertz, Tracy Wright 

Address: Pa Attorney Gen Anti -Trust 
Strawberry Sq 14th Fl 

Harrisburg, PA 17120 
Phone No: (717) 787-4350 Fax No: 

Attorney: Pacella, Mark A. 

Law Firm: Pennsylvania Office of Attorney General 

Address: PA Ofc Attorney General 
14TH Fl Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 705-2536 Fax No: 

Attorney: Donahue, James A., Ill 

Law Firm: PA Office of Attorney General 
Address: Public Protection Division 

14th Fl Strawberry Square 
Harrisburg, PA 17120 

Phone No: (717) 705-6938 Fax No: (717) 787-1190 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 4a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Petitioner Department of Insurance 
Pro Se: No 

IFP Status: 

Attorney: Daubert, Amy Griffith 

Law Firm: PENNSYLVANIA DEPARTMENT OF INSURANCE 

Address: PA Dept of Insurance 
1341 Strawberry Sq 

Harrisburg, PA 17120-0046 
Phone No: (717) 787-2567 Fax No: 

Attorney: Joel, Kenneth Lawson 

Address: Office of General Counsel 
333 Market Street 
17th Floor 
Harrisburg, PA 17101 

Phone No: (717) 772-4252 Fax No: 

Attorney: Eddy, Kevin Michael 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2757 Fax No: 

Attorney: Giunta, Mary Abbegael 

Law Firm: Office of General Counsel 

Address: PA Governor's Ofc Ogc 
333 Market St Fl 17 

Harrisburg, PA 17101 

Phone No: (717) 783-6563 Fax No: 

Attorney: Coles, Amy Joseph 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2802 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 5a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Attorney: Giunta, Mary Abbegael 

Law Firm: Office of General Counsel 

Address: PA Governor's Ofc Ogc 
333 Market St Fl 17 

Harrisburg, PA 17101 

Phone No: (717) 783-6563 Fax No: 

Attorney: Joel, Kenneth Lawson 

Address: Office of General Counsel 
333 Market Street 
17th Floor 
Harrisburg, PA 17101 

Phone No: (717) 772-4252 Fax No: 

Attorney: Eddy, Kevin Michael 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2757 Fax No: 

Attorney: Coles, Amy Joseph 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2802 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 6a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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IFP Status: 

Attorney: Donahue, James A., Ill 

Law Firm: PA Office of Attorney General 

Address: Public Protection Division 
14th Fl Strawberry Square 
Harrisburg, PA 17120 

Phone No: (717) 705-6938 Fax No: (717) 787-1190 

Attorney: Wertz, Tracy Wright 

Address: Pa Attorney Gen Anti -Trust 
Strawberry Sq 14th Fl 

Harrisburg, PA 17120 
Phone No: (717) 787-4350 Fax No: 

Attorney: Foerster, Michael Timothy 

Law Firm: Pennsylvania Office of Attorney General 

Address: Pa Ofc Of Attorney General 
14TH Fl Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 783-2853 Fax No: 

Attorney: Betsko, Joseph Stephen 

Law Firm: Pennsylvania Office of Attorney General 

Address: Pa Office Of Attorney General 
Strawberry Sq 14th Fl 

Harrisburg, PA 17120-0001 
Phone No: (717) 787-4530 Fax No: 

Attorney: Vance -Rittman, Heather Jeanne 

Law Firm: Office of Attorney General 

Address: Ofc Attorney General Cto 

14TH Fl Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 705-1611 Fax No: 

Attorney: Pacella, Mark A. 

Law Firm: Pennsylvania Office of Attorney General 

Address: PA Ofc Attorney General 
14TH Fl Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 705-2536 Fax No: 

Attorney: Thomson, Jennifer Ann 

Law Firm: Pennsylvania Office of Attorney General 

Address: Pa Ofc Of Attorney General 
14TH Floor Strawberry Sq 

Harrisburg, PA 17120-0001 
Phone No: (717) 705-2537 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 7a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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IFP Status: 

Attorney: Goldman, Jonathan Scott 

Address: Office of Attorney General 
Civil Law Division 
15th Floor, Strawberry Square 
Harrisburg, PA 17120 

Phone No: (717) 787-8058 Fax No: 

Attorney: Neary, Keli Marie 

Law Firm: Pennsylvania Office of Attorney General 

Address: Pa Attorney General Civil Law 
Strawberry Sq 15th Fl 

Harrisburg, PA 17120-0001 
Phone No: (717) 787-1180 Fax No: 

Attorney: Mara, Neil 

Law Firm: Pennsylvania Office of Attorney General 

Address: PA Ofc of Attorney General 
14th Fl - Strawberry Sq 

Harrisburg, PA 17120 
Phone No: (717) 787-4951 Fax No: (717) 787-1190 

Petitioner Altman, Jessica K. 

Pro Se: Yes 

IFP Status: 

Pro Se: Jessica K. Altman 

Address: Commissioner, Department of Insurance 
1326 Strawberry Square 
Harrisburg, PA 17120 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 8a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Amicus Curiae Senate Democratic Leaders 
Pro Se: No 

IFP Status: 

Attorney: 

Law Firm: 

Address: 

Phone No: 

Hafner, Claude Joseph, II 

Pennsylvania Senate 

Senate of Pennsylvania 
RM 535 Main Capitol 

Harrisburg, PA 17120-0022 
(717) 787-3736 Fax No: (717) 783-5976 

Attorney: Lebo, Thomas F. 

Law Firm: Pennsylvania Senate Democratic Caucus 

Address: Senate of Pennsylvania 
535 Main Capitol Building 
Harrisburg, PA 17120-0022 

Phone No: (717) 787-1331 Fax No: 

Attorney: Jumper, Ronald N., Jr. 

Law Firm: Pennsylvania Senate 

Address: Senate of Pennsylvania 
Main Capitol Bldg RM 535 

Harrisburg, PA 17120-3043 
Phone No: (717) 787-7683 Fax No: 

Amicus Curiae Scarnati, Joseph B. 

Pro Se: No 

IFP Status: 

Attorney: Voss, Joshua John 

Law Firm: Kleinbard LLC 

Address: 1717 Arch St Fl 5th 

Philadelphia, PA 19103 
Phone No: (267) 443-4114 Fax No: 

Attorney: Haverstick, Matthew Hermann 

Law Firm: Kleinbard LLC 

Address: 1717 Arch St 5th Fl 

Philadelphia, PA 19103 
Phone No: (215) 496-7225 Fax No: 

Attorney: Seiberling, Mark Edward 

Law Firm: Kleinbard LLC 

Address: 1717 Arch St 5th Fl 

Philadelphia, PA 19103 
Phone No: (215) 496-7222 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 9a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Amicus Curiae House Democratic Leaders 
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IFP Status: 

Attorney: 

Law Firm: 

Address: 

Phone No: 

Winkelman, Nora 

PA House of Representatives 

620 Main Capitol Building 
Harrisburg, PA 17120-0022 
(717) 787-3002 Fax No: 

Attorney: Smith, Tara Lynn 

Law Firm: Pennsylvania House of Representatives 

Address: House Democratic Caucus Occ 
620 Main Capitol Bldg 
Harrisburg, PA 17120-2248 

Phone No: (717) 787-3002 Fax No: 

Attorney: Staloski, Jason Michael 

Law Firm: Pennsylvania House of Representatives 

Address: PA House of Representatives 
620 Main Capitol Building 
Harrisburg, PA 17120 

Phone No: (717) 787-3002 Fax No: 

Intervenor Pennsylvania Health Access Network 
Pro Se: No 

IFP Status: 

Attorney: Clash -Drexler, Matthew Hirsch 

Law Firm: Bredhoff & Kaiser, P.L.L.C. 

Address: Bredhoff & Kaiser Ric 
805 15TH St NW Ste 1000 

Washington, DC 20005 
Phone No: (202) 842-2600 Fax No: 

Other Pennsylvania Governors Office 
Pro Se: No 

IFP Status: 

Attorney: Coles, Amy Joseph 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2802 Fax No: 

Attorney: Eddy, Kevin Michael 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2757 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 1 Oa for inaccurate or delayed data, errors or omissions on the docket sheets. 
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COUNSEL INFORMATION 

Other Pennsylvania Department of Aging 
Pro Se: No 

IFP Status: 

Attorney: Coles, Amy Joseph 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2802 Fax No: 

Attorney: Eddy, Kevin Michael 

Law Firm: Blank Rome LLP 

Address: 501 Grant St Ste 850 

Pittsburgh, PA 15219 
Phone No: (412) 932-2757 Fax No: 

Possible Intervenor 
Pro Se: 

I FP Status: 

Pro Se: 

Address: 

Phone No: 

Yes 

Sklaroff, Robert B. 

Robert B. Sklaroff 

Suite 500C 
8001 Roosevelt Boulevard 
Philadelphia, PA 19152-3041 
(215) 333-4900 Fax No: (215) 333-2023 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 11 a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Pro Se: No 

IFP Status: 

Attorney: McGough, W. Thomas, Jr. 

Law Firm: UPMC 

Address: U.S. Steel Tower, Ste 6241 

600 Grant Street 
Pittsburgh, PA 15219 

Phone No: (412) 647-9191 Fax No: 

Attorney: Brown, Kimberly A. 

Law Firm: Jones Day 

Address: 500 Grant St Ste 4500 
Pittsburgh, PA 15219-2514 

Phone No: (412) 394-7995 Fax No: 

Attorney: Cozen, Stephen A. 

Law Firm: Cozen O'Connor 
Address: 1900 Market St 

Philadelphia, PA 19103 
Phone No: (215) 665-2020 Fax No: 

Attorney: Pohl, Paul Michael 

Law Firm: Jones Day 

Address: 500 Grant St Ste 4500 
Pittsburgh, PA 15219-2500 

Phone No: (412) 394-7900 Fax No: 

Attorney: DeJulius, Leon F., Jr. 

Law Firm: Jones Day 

Address: 500 Grant St Ste 4500 
Pittsburgh, PA 15219-2500 

Phone No: (412) 394-9528 Fax No: 

Attorney: Bayer, Jared Dimock 

Law Firm: Cozen O'Connor 
Address: 1650 Market St Ste 2800 

Philadelphia, PA 19103 
Phone No: (215) 665-4127 Fax No: 

Attorney: Bailey, Anderson Thornton 

Law Firm: Jones Day 

Address: 500 Grant St Ste 4500 
Pittsburgh, PA 15219-2500 

Phone No: (412) 394-7250 Fax No: 

Attorney: O'Rourke, Thomas Michael 

Law Firm: Cozen O'Connor 

Address: Cozen 0;connor 
1900 Market St 

Philadelphia, PA 19103 
Phone No: (516) 578-5822 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 12a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Attorney: Linz, Andrew David 
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Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 13a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 14a for inaccurate or delayed data, errors or omissions on the docket sheets. 



11:15A.M. Sealed Documents 

Miscellaneous Docket Sheet 

Docket Number: 334 MD 2014 

Page 14 of 66 

April 22, 2019 

Commonwealth Court of Pennsylvania 

COUNSEL INFORMATION 

Respondent Highmark, Inc. 

Pro Se: No 

IFP Status: 

Attorney: Van Kirk, Thomas L. 

Law Firm: Highmark Health 

Address: Highmark Health 
120 Fifth Ave Ste 3112 

Pittsburgh, PA 15222-3099 
Phone No: (412) 544-8190 Fax No: (412) 544-4327 

Attorney: Watterson, Kim M. 

Law Firm: Reed Smith LLP 

Address: 225 5TH Ave Ste 1200 

Pittsburgh, PA 15222-2716 
Phone No: (412) 288-7996 Fax No: 

Attorney: Cameron, Douglas E. 

Address: Reed Smith 

East Tower, Suite 1000 

1301 K Street, NW 
Washington, DC 20005 

Attorney: Booker, Daniel I. 

Law Firm: Reed Smith LLP 

Address: 225 5TH Ave Ste 1200 

Pittsburgh, PA 15222-2716 
Phone No: (412) 288-3132 Fax No: 

Attorney: Weimer, Jeffrey Michael 

Law Firm: Reed Smith LLP 

Address: 225 5TH Ave Ste 1200 

Pittsburgh, PA 15222-2716 
Phone No: (412) 288-7982 Fax No: 

Attorney: Shaffer, Conor Michael 

Law Firm: Reed Smith LLP 

Address: 225 Fifth Ave 

Pittsburgh, PA 15222 
Phone No: (412) 288-3802 Fax No: 

Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 15a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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Neither the Appellate Courts nor the Administrative Office of Pennsylvania Courts assumes any liability RR 16a for inaccurate or delayed data, errors or omissions on the docket sheets. 
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10/21/2014 Copy Work (Per Page) 5.00 10/21/2014 2014-CMW-H-002342 5.00 
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10/22/2014 Subpoena 2.00 10/22/2014 2014-CMW-H-002350 2.00 
10/27/2014 Copy Work (Per Page) 10.00 10/27/2014 2014-CMW-H-002396 10.00 

10/31/2014 Copy Work (Per Page) 12.00 10/31/2014 2014-CMW-H-002450 12.00 

05/15/2015 Copy Work (Per Page) 16.00 05/15/2015 2015-CMW-H-001127 16.00 
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Altman, Jessica K. 

Levine, Rachel 

Representing Participant Type 

Petitioner 

Petitioner 

Exit Date 

June 27, 2014 Consent Petition Filed 

Donahue, James A., Ill Commonwealth of Pennsylvania 

Document Name: Motion to Approve Consent Decree with Respondent UPMC 

Petitioner 

June 27, 2014 Consent Petition Filed 

Donahue, James A., Ill Commonwealth of Pennsylvania 

Document Name: Motion to Approve Consent Decree with Respondent Highmark 

Petitioner 

July 1, 2014 

Document Name: 

Comment: 

Decree Entered 

Pellegrini, Dan 

Upon consideration of petitioners' motion to approve consent 

the consent decree attached to the motion is entered 
petitioners' motion to approve consent decree with 
Highmark, Inc., the consent decree attached to the motion is 

07/02/2014 

decree with respondent UPMC, 

as an order of this Court. Upon consideration of 

respondents UPE, a/k/a Highmark Health, and 

entered as an order of this Court. 

August 14, 2014 Application for Extension of Time to File 

Booker, Daniel I. UPE 

Booker, Daniel I. Highmark, Inc. 

Booker, Daniel I. Highmark Health 

Pappert, Gerald J. UPMC 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Joint Request of UPMC and Highmark for Extension of Time to File Arbitration Plan 

August 14, 2014 Entry of Appearance 

Booker, Daniel I. 

Eastgate, Paul Gavin 

Filloy, Joseph Daniel 

Highmark Health 

Highmark Health 

Highmark Health 

Respondent 

Respondent 

Respondent 

August 19, 2014 

Document Name: 

Comment: 

Order Granting Application for Extension of Time to File 08/19/2014 
Pellegrini, Dan 

Upon the Joint Request of UPMC and Highmark for Extension of Time to File Arbitration Plan, filed on 

behalf of UPMC and UPE a/k/a Highmark Health and Highmarkinc. (collectively, "Highmark"), it is hereby 
ORDERED that the deadline under Paragraph IV.C.2 of the Consent Decree mandating UPMC and 

Highmark file a joint plan for arbitration is extended through and until August 29, 2014. 

August 28, 2014 Entry of Appearance 

Cozen, Stephen A. 

O'Rourke, Thomas Michael 

Pappert, Gerald J. 

UPMC 

UPMC 

UPMC 

Respondent 

Respondent 

Respondent 

August 28, 2014 Application for Relief 

Cozen, Stephen A. UPMC Respondent 

September 11, 2014 Answer to Application for Relief 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Document Name: Highmark's Answer and Counter -Application to Resolve Arbitration Procedures Under the Consent Decree 
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Filed Date 

September 15, 2014 

Docket Entry / Filer Representing Participant Type 

Hearing Scheduled 

Per Curiam 

Document Name: Thursday, October 9, 2014, at 10:30 a.m. in Courtroom No. 3002, Third Floor, PA Judicial Center, 

Comment: 601 Commonwealth Avenue, Harrisburg, Pennsylvania. Petitioner is directed to secure the 
court stenographer for the hearing. 

Exit Date 

09/16/2014 

services of a 

September 25, 2014 

Document Name: 

Comment: 

Answer to Application for Relief 

Cozen, Stephen A. 

O'Rourke, Thomas Michael 

Pappert, Gerald J. 

Respondent 

Respondent 

Respondent 

Respondent UPMC's Answer to Highmark's Counter -Application to Resolve Binding Arbitration 

Procedure Under Consent Decrees. 

UPMC 

UPMC 

UPMC 

October 8, 2014 

Document Name: 

Application for Continuance 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Donahue, James A., Ill 

Donahue, James A., Ill 

Lucas, Yen Tran 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Pappert, Gerald J. 

Joint Request of Respondents and 

Highmark Health 

Highmark, Inc. 

UPE 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Department of Insurance 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

Petitioners to Defer the 10/9/14 Hearing 

Respondent 

Respondent 

Respondent 

Petitioner 

Petitioner 

Petitioner 

Respondent 

Respondent 

Respondent 

Respondent 

October 8, 2014 Order Granting Application for Continuance 

Per Curiam 

Document Name: The hearing scheduled for October 9, 2014 at 10:30 a.m. is CANCELLED and is RESCHEDULED to 

Comment: 10/22/14 at 1:00 p.m. in Courtroom 3001, Third Floor, PJC, 601 Commonwealth Avenue, Harrisburg, PA. 

10/08/2014 

October 10, 2014 Petitioner's Brief Filed 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Document Name: In support of application to hold Highmark in contempt, enforce consent decree and issue P.I. 

October 10, 2014 Application for Relief 

Consedine, Michael F. 

Lucas, Yen Tran 

Consedine, Michael 

Department of Insurance 

Petitioner 

Petitioner 

Document Name: Application to Hold Highmark in Contempt and Enforce Consent Decree and Issue a Preliminary 

Comment: Injunction. 

October 10, 2014 Exhibit 

Donahue, James A., Ill 

Consedine, Michael F. 

Donahue, James A., Ill 

Lucas, Yen Tran 

Document Name: 

Commonwealth of Pennsylvania 

Consedine, Michael 

Kane, Kathleen G. 

Department of Insurance 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

CmwIth.'s Exhibits to Petition to Hold Highmark in Contempt and Enforce Consent Decree and Issue a 

Comment: Preliminary Injunction. 
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October 14, 2014 Answer Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Eastgate, Paul Gavin UPE Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Document Name: Highmark's Answer to Petitioners' Application to Hold Highmark in Contempt, Enforce Consent Decree 

Comment: and Issue a Preliminary Injunction. 

Participant Type Exit Date 

October 14, 2014 

Document Name: 

Comment: 

Hearing Scheduled 

Per Curiam 

hearing on pets. app. to hold Highmark in contempt and enforce consent decree and issue a 

preliminary injunction, is set for October 22, 2014, at 1:00 p.m. in Courtroom 3001, Third 
Floor, Pennsylvania Judicial Center, 601 Commonwealth Avenue, HaiTisburg, 
Pemisylvania, immediately following the hearing previously scheduled on 

respondent UPMC's application and respondent UPE, a/k/a/ Highmark Health's 
counter application to resolve arbitration procedures under the consent decrees. 

10/14/2014 

October 14, 2014 

Document Name: 

Respondents Brief Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

In opposition to petitioners application to hold Highmark in contempt 

October 14, 2014 Entry of Appearance 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael UPE Respondent 

October 15, 2014 Application to File Under Seal 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Filloy, Joseph Daniel Highmark Health Respondent 
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October 20, 2014 

Document Name: 
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Docket Entry / Filer Representing 

Application for Stay 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Eastgate, Paul Gavin UPE Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Respondent Highmark's Petition to Stay Proceedings Pending Disposition of a Related Federal Action 

Commonwealth Court of Pennsylvania 

Participant Type Exit Date 

October 21, 2014 Entry of Appearance 

Daubert, Amy Griffith 

Lucas, Yen Tran 

Department of Insurance 

Department of Insurance 

Petitioner 

Petitioner 

October 21, 2014 Order Denying Application for Stay 10/21/2014 
Per Curiam 

Document Name: Upon consideration of Respondent Highmark's Petition to Stay Proceedings Pending Deposition of a 

Comment: Related Federal Action, said Petition is denied. See Paragraph 11 of the Consent Decree. 

October 21, 2014 Application for Relief 

Wertz, Tracy Wright Commonwealth of Pennsylvania Petitioner 

Wertz, Tracy Wright Kane, Kathleen G. Petitioner 

Document Name: Motion for Submission of Telephonic Testimony 

October 24, 2014 Letter 

Cozen, Stephen A. UPMC 

Document Name: re: submission of post hearing communications. 

Respondent 

October 24, 2014 Letter 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Document Name: Response to 10/24/2014 letter from Atty. Cozen 

October 27, 2014 Letter 

Cozen, Stephen A. UPMC 

Document Name: Response to 10/24/2014 letter from Atty. Booker 

Respondent 

October 30, 2014 Memorandum Opinion Filed 10/30/2014 
Pellegrini, Dan 

Document Name: Memorandum Opinion (24 pages) 

Comment: Upon consideration of the Commonwealth of Pennsylvania's application to hold UPE and Highmark, Inc. in 

contempt of the consent decree previously entered by this Court, said application is denied. See Opinion 
Filed. 

November 3, 2014 Transcript Lodged 

Court Reporter 

Document Name: Proceeding held 10/22/14. 
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November 13, 2014 Transcript Filed 

Court Reporter 

Document Name: Proceeding held 10/22/14. 

Representing Participant Type Exit Date 

November 18, 2014 

Document Name: 

Application for Relief 

Eastgate, Paul Gavin Highmark Health Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Filloy, Joseph Daniel UPE Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel Highmark Health Respondent 

Pappert, Gerald J. UPMC Respondent 

Resp.'s Motion for Approval of Joint Plan for Single Last Best Offer Binding Arbitration 

November 24, 2014 Order Granting Application for Relief 11/24/2014 
Pellegrini, Dan 

Document Name: It is hereby ORDERED that Respondents' Motion For Approval Of Joint Plan For Single Last 

Comment: Best Offer Binding Arbitration is GRANTED. The parties' single last best offer binding arbitration required 
by Section IV(C)(1)(a)(iii) of the Consent Decrees will be governed by the Joint Plan attached to this Order 
as Exhibit A. 

November 25, 2014 Order Filed 12/01/2014 

Pellegrini, Dan 

Document Name: Upon consideration of Highmark's application for leave to file confidential, non-public documents 

Comment: under seal the same is granted in accordance with this Court's October 22, 2014 oral ruling, pursuant to 

which the subject documents were admitted and remain under seal. 

April 8, 2015 Letter 

Pellegrini, Dan 

Document Name: I have chosen the following potential arbitrators: 

Comment: Hon. Kathleen A. Blatz 

Gregory G. Drutchas 
Michael Kosnitzky 
Hon. Joshua W. Martin, Ill 

Lisa D. Taylor 
William "Zoe" J. Taylor 
Glenn J. Waldman 

04/08/2015 

April 27, 2015 Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Pacella, MarkA. Commonwealth of Pennsylvania Petitioner 

Pacella, Mark A. Kane, Kathleen G. Petitioner 

Document Name: Petitioner's Motion to Enforce Consent Decrees and Compel Arbitration 
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April 27, 2015 Exhibit 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Document Name: Exhibits to Petitioners Motion Enforce Consent decrees and Compel Arbitration 

Participant Type Exit Date 

April 27, 2015 Letter 

Pellegrini, Dan 

Document Name: I have chosen the following additional potential arbitrators: 

Comment: Jane Reister Conard, Esq. 

David S. Hefuer 
Joseph S. Smith 

04/27/2015 

April 28, 2015 Filed - Other 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Document Name: Proposed Order 

April 29, 2015 Entry of Appearance 

Concannon, Sean Martin 

Concannon, Sean Martin 

Document Name: and withdrawal of appearance 

Department of Health 

Department of Insurance 

Petitioner 

Petitioner 

May 6, 2015 Entry of Appearance 

Pohl, Paul Michael UPMC Respondent 

May 6, 2015 Entry of Appearance 

Kcehowski, S. Rebekah Byers UPMC Respondent 

May 6, 2015 Entry of Appearance 

DeJulius, Leon F., Jr. UPMC Respondent 

May 11, 2015 Entry of Appearance 

Miller, Stephen Aaron UPMC Respondent 
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May 12, 2015 Hearing Scheduled 05/12/2015 
Pellegrini, Dan 

Document Name: Upon consideration of the Parties' Joint Proposal for Entry of Scheduling Order to Govern 
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Comment: Adjudication of Petitioners' April 27, 2014 Motion to Enforce Consent Decrees and Compel Arbitration 
("Petitioners' Motion"), it is hereby ORDERED that Petitioners' Motion will be resolved in accordance with 
the following: I. To expedite resolution of Petitioners' Motion generally and the question of UPMC's 
termination of the Medicare Advantage contracts specifically, and to avoid unnecessary expenditure and 

delay, the Parties agree and the Court hereby orders as follows: 
A. The Parties shall serve requests to produce documents by Wednesday, May 13, 2015, with all rights 

and objections with 
respect to such requests reserved. 
B. Petitioners' Motion will be treated as a formal pleading to which Respondents must respond, on or 

before Tuesday, May 12, 2015, 

with Respondents UPE and Highmark Inc. (treated as a single party for purposes of this Order and 

refen-ed to collectively as "Highmark"), and Respondent UPMC each filing a formal response to the 

relevant numbered paragraphs of Petitioners' Motion to Enforce Consent Decrees pursuant to Pa. R. Civ. 

P. 1029. 

C. On or before Tuesday, May 12, 2015, UPMC and Highmark shall file any motion for a ruling on 

Petitioners' Motion to Enforce Consent 
Decrees as a matter of law, which motions may attach and rely upon documentary evidence. 
D. On or before Monday, May 18, 2015, the parties shall serve responses and objections and produce 
documents responsive to 

requests for production. 
E. On or before Tuesday, May 19, 2015, Petitioners shall file any brief in opposition to a motion for a 

ruling as a matter of law, which 
opposition may attach and rely upon documentary evidence. 
F. UPMC and Highmark may file a reply brief in further support of their motion(s) for a ruling as a matter of 

law on or before May 22, 2015. 

G. The Court shall hold a hearing on Wednesday, May 27, 2015, at 10:00 a.m. in Courtroom 3002, Third 
Floor, Pennsylvania Judicial 
Center, 601 Commonwealth A venue, Han -is burg, PA, regarding Petitioners' Motion to Enforce Consent 
Decrees and require UPMC to 

withdraw its termination ofHighmark Medicare Advantage contracts. All arguments in support of or in 

opposition to UPMC's termination 
of its Medicare Advantage contracts and all evidence in whatever format the Court determines necessary 
and appropriate shall be 

presented at this time. Petitioners are directed to secure the services of a court stenographer for the 
hearing. 
H. The Parties shall identify all witnesses they intend to call at the hearing referenced in sub -paragraph G 

above five calendar days prior 
to the hearing. 
I. The Parties shall provide a fair summary of all topics to be addressed by any expert five calendar days 
prior to the hearing. 
J. The Parties shall produce to all other Parties all documents they intend to introduce or rely upon at the 

hearing referenced in sub -paragraph G above, except documents to be used for impeachment purposes, 
within five days of the hearing. 

II. The Parties shall meet and confer on a proposed schedule as to the nonMedicare Advantage portions of 

Petitioners' Motion to Compel Arbitration. The proposed schedule for any arbitration should anticipate that 
any arbitration hearing will be held before September 30, 2015. 

III. On or before Monday, June 15, 2015, Respondents shall file any other motions or counterclaims 
related to portions of Petitioners' Motion not covered by paragraph I hereof. Following the filing of any such 

claims, the Parties will meet and confer on a proposed schedule related to any such motions. 
IV. The Parties agree that if a hearing is held in May 2015, neither Petitioners nor Highrnark will seek to 
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Commonwealth Court of Pennsylvania 

Participant Type Exit Date 

compel binding arbitration of any issue related to UPMC's termination of the Medicare Advantage 
contracts. 

May 12, 2015 Application to File Under Seal 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Eastgate, Paul Gavin UPE Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin Highmark Health Respondent 

May 12, 2015 Answer Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Eastgate, Paul Gavin UPE Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Document Name: Highmark Respondents' Answer to Petitioners' Motion to Enforce Consent Decree and Compel Arbitration 

May 12, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

May 12, 2015 Application for Relief 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Eastgate, Paul Gavin UPE Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Document Name: Highmark Respondents' Application for Interpretation of Their Consent Decree 
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Certificate of Service Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

DOCKET ENTRY 

Representing 

Commonwealth Court of Pennsylvania 

Participant Type Exit Date 

Highmark Health Respondent 

Highmark, Inc. Respondent 

UPE Respondent 

May 12, 2015 Sealed Application to File Under Seal 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Pohl, Paul Michael UPMC Respondent 

Document Name: Sealed Resp.'s UPMC's App. for leave to file confidential, non-public documents under seal 

05/13/2015 

May 12, 2015 Sealed Application for Relief 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Pohl, Paul Michael UPMC Respondent 

Document Name: Sealed Resp.'s UPMC's Motion for Ruling as a Matter of Law 

May 12, 2015 

Document Name: 

Sealed Answer and New Matter 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Pohl, Paul Michael UPMC Respondent 

Sealed Resp. UPMC's Answer and New Matter to Pet.'s Motion to Enforce Consent Decrees and Compel 

May 12, 2015 

Document Name: 

Sealed Filed - Other 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Pohl, Paul Michael UPMC Respondent 

Sealed Resp. UPMC's Brief in Support of Motion for Ruling as a Matter of Law and Opposition to Pet.'s 

May 12, 2015 

Document Name: 

Sealed Exhibit 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Pohl, Paul Michael UPMC Respondent 

Sealed Exhibits Volume I of II (Nos. 1-30) to Respondent UPMC's Brief in Support of Motion for Ruling as a 
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Docket Entry / Filer Representing 

Sealed Exhibit 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Pohl, Paul Michael UPMC Respondent 

Document Name: Sealed Exhibits Volume II of II (Nos. 31-51) to Respondent UPMC's Brief in Support of Motion for Ruling as 

Commonwealth Court of Pennsylvania 

Participant Type Exit Date 

May 15, 2015 Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Document Name: Motion to Approve Protective Order. 

May 19, 2015 Answer to New Matter 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Pacella, MarkA. Commonwealth of Pennsylvania Petitioner 

Wertz, Tracy Wright Commonwealth of Pennsylvania Petitioner 

Mara, Neil Kane, Kathleen G. Petitioner 
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May 19, 2015 Order Filed 

Pellegrini, Dan 

M 
Participant Type Exit Date 

05/19/2015 

Document Name: PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL- Upon consideration of the Parties' motion to 
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Comment: approve protective order, it is hereby ORDERED that the 
Confidential Material shall be 

governed in accordance with the following: la. As used in 

any document or portion thereof that contains privileged 
sensitive personal information, or protected health 

information covered by the Health Insurance Portability and Accountability Act as explained more fully 
below, or Medicare data or beneficiary information covered by CMS regulations and the Medicare 
Marketing Guidelines. "Sensitive personal information" shall refer to, but shall not be limited to, an 

individual's Social Security number, taxpayer identification number, financial information, credit card or 

debit card number, driver's license number, state -issued identification number, passport number, or date 
of birth (other than year). 
"Document" shall refer to any writing, recording, transcript of oral testimony, or electronically stored 
information produced by a party or a third party in the above -captioned case. "Competitively sensitive 
information" shall refer to, but shall not be limited to, information that: (i) is not in the public domain 
(meaning that it is not generally known or reasonably ascertainable by proper means) or is information 
relating to the requesting party's competitors; and (ii) contains a non-public trade secret, or other 
confidential research, development or commercial information, as those terms are used in Pa. R. Civ. P. 

4012(9). "Protected health information" shall have the same scope and definition as set forth in 45 C.F.R. 

§ 160.103. Without limitation to the definition provided therein, "protected health information" shall include, 
but is not limited to, health information, including demographic information, that relates to (i) the past, 

present, or future physical or mental condition of an individual, (ii) the provision of care to an individual, or 

(iii) the payment for care provided to an individual; and that identifies or reasonably could be expected to 

identify that individual. 
1 b. As used in this Order, "Highly Confidential Material" shall refer to any document or portion thereof that 
contains material that the designating party reasonably and in good faith believes (i) is competitively 
sensitive confidential or proprietary information, including, but not limited to, confidential competitive 
planning documents, and (ii) would, if disclosed, have a substantial likelihood of compromising or 

jeopardizing that party's business interests were it designated as merely "Confidential Material." 
2. Any document or portion thereof submitted by Petitioners, Respondents or a third party during the 

course of this proceeding that is entitled to confidentiality under the Uniform Trade Secrets Act, 12 Pa.§§ 
5301-08; Pa. R. Civ. Pro. 4012, or federal statute or regulation, or under any Pennsylvania or federal court 
precedent interpreting such statute or rule, as well as any information that 
discloses the substance of the contents of any Confidential Material or Highly Confidential Material derived 
from a document subject to this Order, shall be treated as Confidential Material or Highly Confidential 
Material for purposes of this Order. The identity of a third party submitting such Confidential Material or 

Highly Confidential Material shall also be treated as Confidential Material or Highly Confidential Material for 
the purposes of this Order where the submitter has requested such confidential treatment. 
3. The parties and any third parties, in complying with formal or informal discovery requests, disclosure 
requirements, or discovery demands in this proceeding, may designate any responsive document or 

portion thereof as Confidential Material or Highly Confidential Material, including documents obtained by 

them from third parties pursuant to discovery or as otherwise obtained. 
4. The parties, in conducting discovery from third parties, shall provide to each third party a copy of this 
Order so as to inform each third party of his, her, or its rights herein. 

5. A designation of material as Confidential Material or Highly Confidential Material shall constitute a 

representation in good faith and after 
careful determination that the material is not reasonably believed to be already in the public domain, and 
that counsel believes the material so designated constitutes Confidential Material or Highly Confidential 
Material as defined in Paragraphs la and lb of this Order. 

6. Material may be designated as Confidential Material or Highly Confidential Material by placing on or 

affixing to the document containing such material (in such manner as will not interfere with the legibility 

Participant Type Exit Date 

handling of all Confidential Material and Highly 

this Order, "Confidential Material" shall refer to 

information, competitively sensitive information , 
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thereof), the designation "CONFIDENTIAL -PA v. UPMC, et al., Case No.334 M.D. 2014," "HIGHLY 
CONFIDENTIAL -PA v. UPMC, et al., Case No.334 M.D. 2014," or any other appropriate notice that 
identifies this proceeding. Confidential Material or Highly Confidential Material contained in electronic 
documents may also be designated as confidential by placing the designation "CONFIDENTIAL PA. v. 

UPMC, et al., Case No. 334 MD 2014," "HIGHLY CONFIDENTIAL -PA v. UPMC, et al., Case No.334 M.D. 

2014," or any other appropriate notice that identifies this proceeding, on the face of the CD or DVD or 

other medium on which the document is produced. In addition, the parties shall produce a 

Bates -numbered slip sheet for any documents produced in native fonn, which slip sheet shall be marked 
"CONFIDENTIAL PA. v. UPMC, et al., Case No. 334 MD 2014," "HIGHLY CONFIDENTIAL -PA v. UPMC, et 

al., Case No.334 M.D. 2014," or with any other appropriate notice that identifies this proceeding. Masked 
or otherwise redacted copies of documents may be produced where the portions masked or redacted 
contain privileged matter, provided that the copy produced shall indicate at the appropriate point that 
portions have been masked or redacted and the reasons therefor. 
Any Confidential Material or Highly Confidential Material provided or contained in deposition testimony or a 

deposition exhibit shall be so designated by a statement to such effect on the record and in the course of 
the deposition, or alternatively, by letter from such counsel sent within seven (7) days of receipt of the final 

deposition transcript or a copy thereof. For the entirety of the seven-day 
period and the preceding time before receipt of the final transcript, the entire deposition and transcript, 
including exhibits, shall be treated as Highly Confidential Material under this Protective Order. 
7a. Confidential Material shall be disclosed only to: (a) the Court presiding over this proceeding, personnel 
assisting the Court, the Petitioner, Petitioners' employees, and personnel retained by Petitioner as 

experts or consultants for this proceeding; (b) judges and other court personnel of any court having 
jurisdiction of any appellate proceeding involving this matter; (c) outside counsel of record for any 

Respondent, their associated attorneys, other employees of their law firm (s), provided they are not 

employees of a Respondent, and their copying, data processing, or graphic production vendors; ( d) 

anyone retained to assist outside counsel in the preparation or hearing of this proceeding including 
consultants, provided they are not affiliated in any way with a Respondent (or a competitor of Respondent) 
and have signed an agreement in the form of Exhibit A to abide by the terms of the protective order; (e) 

any witness or deponent who authored or received the information in question; (f) a Respondent's 
employees to the extent that counsel for that Respondent has a good faith belief that the employee was 
involved in the issues or subject matter referred to in the Confidential Material; (g) a person testifying as a 

corporate representative for a Respondent if a director, officer, employee or agent of that Respondent 
authored or received the information in question; (h) Respondents' in-house litigation counsel identified on 

Exhibit B hereto; and (i) any other individual as agreed by the parties on the record or in writing. 
7b. Highly Confidential Material shall be disclosed only to the individuals identified in (a), (b), (c), (d), (e), 

(g), (h) and (i) in Section 7a above. 

8. Disclosure of Confidential Material or Highly Confidential Material to any person described in 

Paragraphs 7a or 7b of this Order shall be only for the purposes of the preparation and hearing of this 
proceeding, or any appeal in this matter, and for no other purpose whatsoever. 
If Confidential Material or Highly Confidential Material is disclosed to any person other than in accordance 
with this Protective Order, the party responsible for the disclosure must immediately bring all pertinent 
facts relating to such disclosure to the attention of the designating party or third party. The party 

responsible for the disclosure must make every effort to retrieve the improperly disclosed information and 

to prevent further unauthorized disclosure on its own part or on the part of the recipient of such 
Confidential or Highly Confidential Material. All such efforts shall be without prejudice to the rights and 
remedies of the designating party or third party. 

Nothing in this Protective Order shall be construed to affect the right of any party to maintain its own 

documents as it chooses, or to disclose or use for any purpose its own documents designated 
Confidential Material or Highly Confidential Material, subject to the right of any other party to seek removal 
of the designation as a result of such disclosure or use. 
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All parties to this action that are "covered entities" as defined by 45 C.F.R. § 160.103 ("Covered Entities"), 
along with their attorneys, are hereby authorized to receive, subpoena, and transmit protected health 
information pertaining to their respective patients, members, and/or insureds, to the extent provided and 

subject to the conditions outlined herein. All such parties may use protected health 
information obtained through such means in any manner that is reasonably connected with this action and 

consistent with the other provisions of this Protective Order. Such uses include, but are not limited to, 
disclosure to other parties, their attorneys, their insurers, their experts, their consultants, personnel or the 
Court, copy services, and other entities involved in this action. In accordance with 45 C.F.R. § 164.512(e) 
(I), the parties may not use or disclose any protected health information received in discovery from a party 

or 

non-party for any purpose or in any manner that is not reasonably connected with this action. The parties 
shall comply with all applicable Medicare regulations and guidelines with respect to Medicare data or 

beneficiary information produced in this action, specifically the Medicare Marketing Guidelines issued by 

CMS June 17, 2014, Sections 70.4 and 160 (including sub -sections 160.1, 160.2, 160.3, 

160.4), the federal regulations upon which the Guidelines in those Sections are based, and all other 
statutes, regulations and guidelines set forth in Appendix 2 of Section 160. 

Within thirty (30) days of the conclusion of this action, any party and any person or entity in possession 
of protected health information received from a party in accordance with this Protective Order shall return 

to the producing party or destroy with a certification of such destruction of any and all protected health 
information and copies thereof. Notwithstanding the foregoing, any such party may retain any protected 
health information generated or provided by it; furthermore, Respondents may retain protected health 
information produced by either Respondent in their possession until the conclusion of this action. For 

purposes of this provision, this action concludes as to any Respondent when (a) a final order is entered 
that disposes of the entire case as to that Respondent, or (b) all arbitration, trial and appellate 
proceedings have been exhausted as to that Respondent. Nothing in this Protective Order shall limit or 

control the use of 

protected health information pertaining to a patient, member, or insured of any party that is received by 

any party or its attorney from a source other than a covered entity, as defined in 45 C.F.R. § 160.103. 
9a. In the event that any Confidential Material or Highly Confidential Material is contained in any pleading, 
motion, exhibit or other paper filed or to be filed with the Court, the Court shall be so informed by the party 
filing such papers, and such papers shall be filed under seal. The party filing any pleading, motion, exhibit, 
or other paper in addition to the pleading filed under seal, shall file a redacted version of the pleading for 
the public file redacting the Confidential or Highly Confidential Material and inserting in brackets a general 
characterization of the material redacted. To the extent that such material was originally submitted by a 

third party, the party including the materials in its papers shall immediately notify the submitter of such 

inclusion. Confidential Material or Highly Confidential Material contained in the papers shall continue to 

have under seal treatment until further order of the Court, provided, however, that such papers may be 

furnished to persons or entities who may receive Confidential Material or Highly Confidential Material 
pursuant to paragraphs 7a or 7b. Upon or after filing any paper containing Confidential Material or Highly 
Confidential Material, the filing party shall file on the public record a duplicate copy of the paper that does 
not reveal the Confidential Material or Highly Confidential Material. Further, if 
the protection for any such material expires, a party may file on the public record a duplicate copy which 
also contains the fonnerly protected material. 
9b. No party is required to challenge the propriety of a designation as Confidential Material or Highly 
Confidential Material at the time such designation is made. A failure to make such a challenge at the time 
of designation shall not preclude a subsequent challenge thereto. 
If a party objects to a designation pursuant to this Protective Order, the objecting party shall consult with 
the designating party to attempt to resolve the dispute. If the parties are unable to resolve the dispute, the 
objecting party may, after giving notice to the designating party, move the Court for a ruling that the 
designation is improper. If such a motion is made, the designating party shall have the burden of 
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establishing the propriety of the designation. Any Confidential Material or Highly Confidential Material that 
is the subject of such a motion shall be treated in accordance with the requirements for the relevant initial 

designation until the Court issues its ruling on the motion. 
9c. Any party that inadvertently fails to designate or misdesignates any Confidential or Highly Confidential 
Material pursuant to this Protective Order at the time of its production may subsequently make a 

designation or a correction of the initial designation. 
Any such designation or correction, along with notice thereof, shall be made in writing within a reasonable 
time of discovery of the non -designation or misdesignation, and shall be accompanied by substitute 
copies with appropriate designations. 
All persons who received the non -designated or misdesignated materials prior to receipt of such notice 

shall, within five (5) days of receipt of substitute copies, destroy the non -designated or misdesignated 
materials or return them to counsel representing the producing party. All persons who reviewed the 
nondesignated or misdesignated materials prior to receipt of such notice shall abide by 

the relevant provisions of this Protective Order with respect to the use and disclosure of any Confidential 
Material or Highly Confidential Material contained in the nondesignated or misdesignated materials. 
9d. If a party discloses information that is subject to a claim of attorney client privilege, attorney work 
product, or joint defense privilege/common-interest privilege protection ("Privileged Disclosures"), such 
disclosure shall not constitute or be deemed a waiver or other forfeiture of any claim of privilege or attorney 
work product protection that the party making the disclosure would otherwise be 

entitled to assert with respect to either the disclosed information or its subject matter. Any materials 
claimed by the producing party to contain Privileged Disclosures shall be, upon written request, promptly 
returned to the producing party or destroyed at the producing party's option. This includes all copies, 
electronic or otherwise, of any such documents. In the event that the producing party requests 
destruction, the other party shall provide written certification of compliance within ten (10) days of such 

written request. A party's return or destruction of documents containing Privileged Disclosures shall not 

waive its right to seek a determination as to the assertion of privilege or attorney work product protection 
for the Privileged Disclosures. No Privileged Disclosures may, after notice of the claim of privilege, be 

used as evidence against the producing party or disclosed to any third paiiies. Should a party challenge 
the assertion of 

privilege or attorney work product protection, that challenging party may not use or disclose the materials 
at issue or their contents without a resolution allowing such disclosure by either agreement of the parties 

and/or by order of the Court. Should any Privileged Disclosures that subsequently are identified by the 
producing party as such be disclosed to any persons not a party to this action, the 

party causing such disclosure shall inform the person receiving the Privileged Disclosures that the 
information is covered by this Order and make its best efforts to retrieve the Privileged Disclosures. 
Notwithstanding the foregoing, this Protective Order shall not be deemed to limit a party's right to withhold 
privileged or work product protected materials pursuant to law. 

10. If counsel plans to introduce into evidence at the hearing any document containing Confidential 
Material or Highly Confidential Material produced by another pmiy or by a third pfiliy, they shall provide 
advance notice to the other party or third party (or disclose the document on its exhibit list, whichever is 

later} for purposes of allowing that party to seek an order that the document be granted in camera 
treatment. If that pfiliy wishes in camera treatment for the document, the party shall file an appropriate 
motion with the 
Court at least one (!) day prior to the hearing. Except where such an order is granted, all documents shall 

be part of the public record. Where in camera treatment is granted, a duplicate copy of such document, 
with the Confidential Material or Highly Confidential Material redacted, may be placed on the public record. 
11. If any party receives a discovery request in any investigation or in any other proceeding or matter that 
may require the disclosure of Confidential Material or Highly Confidential Material designated by another 
party or third party, the recipient of the discovery request shall promptly notify the designating party or 

third party of the receipt of such request. Unless a shorter time is mandated by an 
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order of a court, such notification shall be in writing and be received by the submitter at least 10 business 
days before production, and shall include a copy of this Protective Order and a cover letter that will 

apprise the submitter of its rights hereunder. 
If the designating party or third party responds that it will seek court protection, then the subpoenaed 
party or person may not produce the Confidential Material or Highly Confidential Material until the court 
resolves the issue or until the designating and subpoenaed parties otherwise agree. The designating party 

or third parties and the subpoenaed party shall cooperate and use best efforts to promptly resolve such 
issues. Nothing herein shall be construed as requiring the recipient of the discovery request or anyone 
else covered by this Order to challenge or appeal any order requiring production of Confidential Material or 

Highly Confidential Material, to subject itself to any penalties for non-compliance with any such order, or 

to seek any relief from the Court. The recipient shall not oppose the submitters efforts to challenge the 
disclosure of Confidential Material or Highly Confidential Material. 
12. At the time that any consultant or other person retained to assist counsel in the preparation of this 

action concludes participation in the action, such person shall return to counsel all copies of documents 
or portions thereof designated Confidential Material or Highly Confidential Material that are in the 
possession of such person, together with all notes, memoranda or other work papers containing 
Confidential Material or Highly Confidential Material. At the conclusion of this proceeding, including the 
exhaustion of judicial review, the 

parties shall return or destroy documents containing Confidential Material or Highly Confidential Material 
produced in this action to their submitters, provided, however, that all notes, memoranda or other work 
papers reflecting Confidential Material or Highly Confidential Material shall be retained by the parties 
creating them. The termination of the proceeding shall not result in such papers losing their 
confidential status. 
13. The provisions of this Protective Order, insofar as they restrict the communication and use of 

confidential discovery material, shall, without written permission of the submitter or further order of the 
Court, continue to be binding after the conclusion of this proceeding. 

May 19, 2015 

Document Name: 

Comment: 

Answer to Application for Relief 

Donahue, James A., Ill 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Lucas, Yen Tran 

Mara, Neil 

Commonwealth's Answer 

Decree. 

Commonwealth of Pennsylvania Petitioner 

Kane, Kathleen G. Petitioner 

Commonwealth of Pennsylvania Petitioner 

Commonwealth of Pennsylvania Petitioner 

Department of Insurance Petitioner 

Kane, Kathleen G. Petitioner 

to Respondent Highmark's Application for Interpretation of Their Consent 

May 19, 2015 Answer to Application for Relief 

Donahue, James A., Ill 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Lucas, Yen Tran 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Department of Insurance 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: CmwIth.'s Answer in Opposition to UPMC's Motion for Ruling as A Matter of Law 
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Sealed Petitioner's Brief Filed 

Donahue, James A., Ill 

Donahue, James A., Ill 

Concannon, Sean Martin 

Concannon, Sean Martin 

Lucas, Yen Tran 

Representing 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Department of Health 

Department of Insurance 

Department of Insurance 

Document Name: Sealed In support of motion and in oppition to respondents UPMC 

Participant Type Exit Date 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

May 19, 2015 Sealed Respondent's Brief Filed 

Highmark Health Respondent 

Highmark, Inc. Respondent 

Document Name: Sealed In support of application for interpretation of consent decree and in reply to UPMC's brief in 

May 19, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Highmark Health 

Highmark, Inc. 

UPE 

Respondent 

Respondent 

Respondent 

May 19, 2015 Sealed Exhibit 

Donahue, James A., Ill 

Concannon, Sean Martin 

Concannon, Sean Martin 

Lucas, Yen Tran 

Commonwealth of Pennsylvania 

Department of Health 

Department of Insurance 

Department of Insurance 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Sealed (PACFILED) To brief In support of motion and in oppition to respondents UPMC 

May 20, 2015 Letter 

Concannon, Sean Martin 

Concannon, Sean Martin 

Document Name: change of address 

Department of Health 

Department of Insurance 

Petitioner 

Petitioner 

May 21, 2015 

Document Name: 

Comment: 

Application for Relief 

Pohl, Paul Michael UPMC 

Booker, Daniel I. UPE 

Booker, Daniel I. Highmark, Inc. 

Booker, Daniel I. Highmark Health 

Eastgate, Paul Gavin UPE 

Eastgate, Paul Gavin Highmark, Inc. 

Eastgate, Paul Gavin Highmark Health 

Filloy, Joseph Daniel UPE 

Filloy, Joseph Daniel Highmark, Inc. 

Filloy, Joseph Daniel Highmark Health Respondent 

Respondent UPMC's Motion to Strike the Higmark Respondents' Application for Interpretation of Their 

Consent Decree Or In the Alternative, For A Continuance. 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

May 21, 2015 Status Report Filed 

Pohl, Paul Michael UPMC Respondent 
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Letter 

Pellegrini, Dan 

I have chosen the following additional potential arbitrator: 

Fred J. Pinckney, Esq. 

Participant Type Exit Date 

05/21/2015 

May 21, 2015 Answer Filed 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

UPE 

Highmark, Inc. 

Highmark Health 

Respondent 

Respondent 

Respondent 

May 22, 2015 Answer to Application for Relief 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Highmark Health 

Highmark, Inc. 

UPE 

Respondent 

Respondent 

Respondent 

Document Name: Highmark Respondents' Response to UPMC's Motion to Strike Highmark's Application For Interpretation 

Comment: Of Its Own Consent Decree. 

May 22, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Highmark Health 

Highmark, Inc. 

UPE 

Respondent 

Respondent 

Respondent 

May 22, 2015 Sealed Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Document Name: Sealed Commonwealth's Petition for Leave to File Exhibits F and G to the CmwIth.'s Brief in Support of 

May 22, 2015 Sealed Exhibit 

Donahue, James A., Ill 

Donahue, James A., Ill 

Commonwealth of Pennsylvania Petitioner 

Kane, Kathleen G. Petitioner 

Document Name: Sealed Sealed Exhibit F to Commonwealth's Petition for Leave to File Exhibits F and G to the CmwIth.'s 

May 22, 2015 Amicus Curiae Brief 

Senate Democratic Leaders 

House Democratic Leaders 

Amicus Curiae 

Amicus Curiae 

May 22, 2015 Sealed Exhibit 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

Document Name: Sealed Sealed Exhibit G to CmwIth.'s Petition For Leave to File Exhibits F and G to the CmwIth.'s Brief 

May 22, 2015 Application for Relief 

Hafner, Claude Joseph, II 

Jumper, Ronald N., Jr. 

Lebo, Thomas F. 

Smith, Tara Lynn 

Staloski, Jason Michael 

Winkelman, Nora 

Senate Democratic Leaders 

Senate Democratic Leaders 

Senate Democratic Leaders 

House Democratic Leaders 

House Democratic Leaders 

House Democratic Leaders 

Document Name: Application For Leave to File Amici Curiae Brief Nunc Pro Tunc 

Amicus Curiae 

Amicus Curiae 

Amicus Curiae 

Amicus Curiae 

Amicus Curiae 

Amicus Curiae 
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May 22, 2015 Application for Relief 

Pohl, Paul Michael UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Document Name: Respondent UPMC's Application For Leave Of Court To File Reply Brief Exceeding Maximum Length 

Participant Type Exit Date 

May 22, 2015 Answer Filed 

Pohl, Paul Michael UPMC Respondent 

Document Name: Respondent UPMC's Reply in Support of Motion for Ruling as a Matter of Law and in Opposition 

Comment: to Petitioners' Motion to Enforce Consent Decrees 

May 22, 2015 Application for Relief 

Pohl, Paul Michael UPMC Respondent 

May 26, 2015 Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Donahue, James A., Ill Kane, Kathleen G. Petitioner 

May 26, 2015 

Document Name: 

Letter 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Re: AV Tech for Argument 

May 26, 2015 Sealed Application for Relief 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Eastgate, Paul Gavin UPE Respondent 

Eastgate, Paul Gavin Highmark, Inc. Respondent 

Eastgate, Paul Gavin Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Document Name: Sealed Highmark Respondents' Motion for In Camera treatment of Highly Confidential Material at Hearing 

May 26, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

May 26, 2015 Application for Relief 

Concannon, Sean Martin Department of Health Petitioner 

Concannon, Sean Martin Department of Insurance Petitioner 

Document Name: Petitioners' Application for Protective Order 
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Filed Date 

May 26, 2015 

Docket Entry / Filer Representing Participant Type Exit Date 

Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania 

Donahue, James A., Ill Kane, Kathleen G. 

Document Name: Cmwlth. of PA's Motion in Limine to Preclude Testimony of Shawn Maree Bishop for Respondent UPMC. 

Petitioner 

Petitioner 

May 27, 2015 

Document Name: 

Comment: 

Answer to Application for Relief 

Pohl, Paul Michael 

Cozen, Stephen A. 

DeJulius, Leon F., Jr. 

Miller, Stephen Aaron 

Resp. UPMC's Response in Opposition to the CmwIth.'s 

Shawn Maree Bishop. 

UPMC 

UPMC 

UPMC 

UPMC 

Respondent 

Respondent 

Respondent 

Respondent 

Motion in Limine to Prelclude Testimony of 

May 27, 2015 

Document Name: 

Stipulation Filed 

Kcehowski, S. Rebekah Byers 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Concannon, Sean Martin 

Concannon, Sean Martin 

Donahue, James A., Ill 

Lucas, Yen Tran 

Mara, Neil 

Pacella, MarkA. 

Wertz, Tracy Wright 

Cozen, Stephen A. 

DeJulius, Leon F., Jr. 

Miller, Stephen Aaron 

Pohl, Paul Michael 

UPMC 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Department of Health 

Department of Insurance 

Kane, Kathleen G. 

Department of Insurance 

Kane, Kathleen G. 

Kane, Kathleen G. 

Kane, Kathleen G. 

UPMC 

UPMC 

UPMC 

UPMC 

Respondent 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Respondent 

Respondent 

Respondent 

Respondent 

First Set of Stipulations Between the Commonwealth of Pennsylvania and UPMC 

May 28, 2015 Petitioner's Amended Brief Filed 

Commonwealth of Pennsylvania 

Department of Insurance 

Department of Health 

Wolf, Michael 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Corrected Brief of the Commonwealth in Support of Its Motion and in Opposition to Respondent 
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May 29, 2015 Order Granting Application for Relief 

Pellegrini, Dan 

Document Name: WHEREAS, the parallel consent decrees entered into by the parties with the Commonwealth are 

Comment: only at issue in this matter; WHEREAS, I find that Medicare Advantage participants are included within 
the definition of "Medicare pmiicipating consumers" in the third sentence of the Vulnerable Populations' 
paragraph ofUPMC's consent decree, UPMC consent 
decree §IV(A)(2); 
WHEREAS, I find that Highmark did not take the position that it had the authority to unilaterally revise the 
rates and fees payable to UPMC after June 27, 2014, the, date the consent decrees were executed, and 

did not revise any rates paid to UPMC; 

WHEREAS, I find that Highmark did not violate the fourth sentence of the Vulnerable Populations' 
paragraph of the consent decrees. See UPMC consent decree §IV(A)(2); see also id. §IV(C)(1)(a)(ii); 

AND NOW, this 29th day of May, 2015, upon consideration of the Commonwealth's Motion to Enforce 
Consent Decrees and Compel Arbitration and Respondents' replies thereto, the evidence presented at the 
hearing on May 27, 2015, and the findings that I have made, the Commonwealth's Motion is granted. 
It is further ordered that: 

1. Respondent UPMC shall be in a contract with Highmark Health and Highmark, Inc. (collectively, 
High mark) and be an in -network 
provider for Highmark Medicare Advantage Plans for physicians, hospitals, and other services for the term 
of the consent decrees. 
2. If the parties are unable to negotiate terms for payment owed by Highmark to those entities or other 
terms and conditions of the Plans: 
A. By July 1, 2015, Respondents shall submit a joint statement identifying all remaining and unresolved 
issues to be determined pursuant to the UPMC-Highmark Joint Plan for Single Last Best Offer Arbitration 
under Consent Decrees entered separately with the Commonwealth of Pennsylvania as approved by this 
Cami's November 24, 2014 Order. 
B. By the same date, the Respondents shall select an arbitrator in a manner provided for in the November 
24, 2014 Order, or the Court will select the arbitrator. 
C. Respondents shall complete the arbitration of outstanding issues identified no later than September 30, 

2015. 

D. Respondents shall provide this Court and the Commonwealth with monthly status reports commencing 
on July I, 2015, and continuing until the arbitration decision is rendered. 
3. Neither Respondent shall make any changes to any Plan, contract, or other business relationship 
between UPMC and Highmark 
Health/Highmark, Inc., no matter how smaJl, without first securing approval from the Court. 
4. The Commonwealth will file a request for supplemental relief to effectuate compliance with the consent 
decrees, including but not 
limited to, changes in corporate governance. 

Participant Type Exit Date 

05/29/2015 

June 1, 2015 Notice of Appeal to PA Supreme Court Filed 

Cozen, Stephen A. UPMC 

Document Name: 48 MAP 2015 

Comment: Record forwarded to Middle District on 6/10/15. 
Supp. record forwarded to Middle District on 6/30/15. 
Supp. record #2 forwarded to Middle District on 6/30/2015. 

Respondent 

June 1, 2015 Filed - Other 

Cozen, Stephen A. UPMC Respondent 

Document Name: Jurisdictional statement 
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Filed Date 

June 18, 2015 

Docket Entry / Filer 

Application for Stay 

Cozen, Stephen A. 

DeJulius, Leon F., Jr. 

Kcehowski, S. Rebekah Byers 

Miller, Stephen Aaron 

Pohl, Paul Michael 

Representing 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

Document Name: Emergency Application For Stay and Supersedeas 

Participant Type Exit Date 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

June 22, 2015 Answer to Application for Reconsideration 

Cozen, Stephen A. UPMC 

DeJulius, Leon F., Jr. UPMC 

Kcehowski, S. Rebekah Byers UPMC 

Pohl, Paul Michael UPMC 

Respondent 

Respondent 

Respondent 

Respondent 

June 23, 2015 Order Denying Application for Reconsideration 06/23/2015 
Pellegrini, Dan 

Document Name: Respondent Highmark's App. for Recon. to clarify our order in the matter dated 5-29-15, is denied. 

Comment: The provisions contained in the order will be amplified and explained in the Opinion in support of that Order 
that will follow. 

June 23, 2015 Answer to Application for Stay 

Pacella, MarkA. 

Pacella, MarkA. 

Donahue, James A., Ill 

Wertz, Tracy Wright 

Concannon, Sean Martin 

Concannon, Sean Martin 

Donahue, James A., Ill 

Mara, Neil 

Wertz, Tracy Wright 

Zych, Edward John 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Department of Health 

Department of Insurance 

Kane, Kathleen G. 

Kane, Kathleen G. 

Kane, Kathleen G. 

Department of Insurance 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Commonwealth's Opposition to Respondent UPMC's Emergency Application for Stay and Supersedeas 

June 25, 2015 

Highmark Health 

Highmark, Inc. 

UPE 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

Document Name: Highmark's Answer to Emergency Application For Stay and Supersedeas 

Answer to Application for Stay 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 
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Filed Date 

June 25, 2015 

Docket Entry / Filer 

Certificate of Service Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

DOCKET ENTRY 

Representing 

Commonwealth Court of Pennsylvania 

Participant Type Exit Date 

Highmark Health Respondent 

Highmark, Inc. Respondent 

UPE Respondent 

June 29, 2015 Opinion 

Pellegrini, Dan 

Document Name: Memorandum (35 pages) 

Comment: See Opinion Filed 

06/29/2015 

June 30, 2015 Certificate of Service Filed 

Commonwealth Court Filing 
Office 

Document Name: List of documents forwarded to counsel & all unrepresented parties pursuant to Pa. R.A.P. 1931(d). 

June 30, 2015 

Document Name: 

Comment: 

Opinion 

Pellegrini, Dan 

Memorandum Opinion (7 Pages) 

upon consideration of 

UPMC's emergency application for stay and supersedeas and the answers of the 
Commonwealth of Pennsylvania and UPE, a/k/a Highmark Health and Highmark, 
Inc. thereto, said application is denied. 

06/30/2015 

June 30, 2015 Certificate of Service Filed 

Commonwealth Court Filing 
Office 

Document Name: List of documents forwarded to counsel & all unrepresented parties pursuant to Pa. R.A.P. 1931(d). 

July 1, 2015 Answer Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 

July 1, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel Highmark Health Respondent 

Filloy, Joseph Daniel Highmark, Inc. Respondent 

Filloy, Joseph Daniel UPE Respondent 
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Filed Date 

August 3, 2015 

Docket Entry / Filer Representing 

Answer Filed 

DeJulius, Leon F., Jr. 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Cozen, Stephen A. 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Kcehowski, S. Rebekah Byers 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

Participant Type Exit Date 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Respondents' Response Pursuant to the Commonwealth Court's 5/29/15 Order 

August 4, 2015 Amended Certificate of Service 

DeJulius, Leon F., Jr. UPMC Respondent 

September 1, 2015 Answer Filed 

DeJulius, Leon F., Jr. 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Cozen, Stephen A. 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Kcehowski, S. Rebekah Byers 

McGough, W. Thomas, Jr. 

Miller, Stephen Aaron 

O'Rourke, Thomas Michael 

Pappert, Gerald J. 

Pohl, Paul Michael 

Van Kirk, Thomas L. 

Van Kirk, Thomas L. 

Van Kirk, Thomas L. 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

October 1, 2015 Answer Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Document Name: Respondents' Response 

Highmark Health 

Highmark, Inc. 

UPE 

Respondent 

Respondent 

Respondent 

Pursuant to The Commonwealth Courts 5/29/15 Order 
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Filed Date 

November 2, 2015 

Document Name: 

Docket Entry / Filer Representing Participant Type Exit Date 

Answer Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Cozen, Stephen A. 

DeJulius, Leon F., Jr. 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Eastgate, Paul Gavin 

Kcehowski, S. Rebekah Byers 

Miller, Stephen Aaron 

Pohl, Paul Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Respondents' Response Pursuant to 

Highmark Health 

Highmark, Inc. 

UPE 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

UPMC 

UPMC 

UPMC 

UPE 

Highmark, Inc. 

Highmark Health 

The Comonwealth 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Courts 5/29/15 Order. 

November 2, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Highmark Health 

Highmark, Inc. 

UPE 

Respondent 

Respondent 

Respondent 

November 10, 2015 Application to File Under Seal 

DeJulius, Leon F., Jr. 

Cozen, Stephen A. 

Kcehowski, S. Rebekah Byers 

Miller, Stephen Aaron 

Pohl, Paul Michael 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Respondent UPMC's Application for Leave to File Confidential Arbitration Documents Under Seal 

November 17, 2015 

Document Name: 

Comment: 

Order Filed 11/18/2015 

Pellegrini, Dan 

Upon consideration of Respondent UPMC's Application for Leave to File Confidential Arbitration 

Documents Under Seal, it is hereby ORDERED that: I. Respondent UPMC's Application for Leave to File 

Confidential Arbitration Documents Under Seal is GRANTED. 2. Respondent UPMC may file the following 
documents related to its arbitration proceedings before the American Arbitration Association under seal: 
(a) The award in an arbitration hearing related to Highmark's April 1, 2014 fee schedule reductions for 
UPMC Presbyterian-Shadyside (the "Award"); and (b) An agreement between Respondents that resolves 
the 

outstanding issues between them regarding Highmark's April 1, 2014 fee schedule reductions. 3. The 
Chief Clerk is directed to maintain under seal any and all documents filed under seal pursuant to this 
Order. 

November 20, 2015 Sealed Compliance with Order 

DeJulius, Leon F., Jr. UPMC Respondent 

Document Name: Sealed Respondent UPMC's Notice of Arbitration Award (Exhibits A and B) 
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Filed Date Docket Entry / Filer Representing Participant Type Exit Date 

November 30, 2015 

Document Name: 

Commonwealth Court Decision Affirmed 

Supreme Court of Pennsylvania 

Quashed in part -48 MAP 2015 

December 1, 2015 Answer Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Highmark Health 

Highmark, Inc. 

UPE 

Document Name: Respondents' Response Pursuant to the 

Respondent 

Respondent 

Respondent 

Commonwealth Court's 5/29/15 Order 

December 1, 2015 Certificate of Service Filed 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Filloy, Joseph Daniel 

Highmark Health 

Highmark, Inc. 

UPE 

Respondent 

Respondent 

Respondent 

January 4, 2016 Answer Filed 

DeJulius, Leon F., Jr. UPMC Respondent 

Document Name: Respondents Response Pursuant to the Commonwealth Courts 5/29/15 Order 

January 8, 2016 Praecipe for Withdrawal of Appearance 

Zych, Edward John Department of Insurance Petitioner 

February 1, 2016 Answer Filed 

DeJulius, Leon F., Jr. UPMC Respondent 

May 10, 2016 Discontinued 

Per Curiam 

Document Name: It appearing that all remaining issues in this matter have been resolved, the Chief Clerk is 

Comment: directed to mark this matter closed and discontinued. 

05/11/2016 

September 27, 2017 

Document Name: 

Application for Relief 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Booker, Daniel I. 

Highmark, Inc. 

Highmark Health 

UPE 

UPE 

Respondent 

Respondent 

Respondent 

Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Verified Motion for Expedited Adjudication of Special Injunction Pending Hearing and for Contempt. 

September 27, 2017 Filed - Other 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Document Name: Exhibit A 

Highmark, Inc. 

Highmark Health 

UPE 

Respondent 

Respondent 

Respondent 

September 27, 2017 Filed - Other 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Highmark, Inc. 

Highmark Health 

UPE 

Respondent 

Respondent 

Respondent 

Document Name: Brief in Support of Verified Motion for Expedited Adjudication of Special Injunction Pending Hearing 

Comment: and for Contempt. 
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Filed Date 

September 27, 2017 

Docket Entry / Filer Representing 

Certificate of Service Filed 

Weimer, Jeffrey Michael Highmark, Inc. 

Weimer, Jeffrey Michael Highmark Health 

Weimer, Jeffrey Michael UPE 

Participant Type Exit Date 

Respondent 

Respondent 

Respondent 

September 28, 2017 Hearing Scheduled 

Pellegrini, Dan 

Document Name: A hearing on Respondents verified motion for expedited adjudication of special injunction 

Comment: pending hearing and for contempt is scheduled for October 5, 2017, at 1:00 p.m., in Courtroom 3001, 

Third Floor, Pennsylvania Judicial Center, 601 Commonwealth Avenue, Harrisburg, PA. 

09/28/2017 

September 29, 2017 Respondents Brief Filed 

UPMC 

Document Name: Response to Motion for Expedited Adjudication of Special Injunction 

Respondent 

October 4, 2017 Respondents Brief Filed 

UPMC 

Document Name: Pre -Hearing Brief in Opposition to Motion for Expedited Adjudication 

Respondent 

October 4, 2017 Respondents Brief Filed 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Highmark, Inc. 

Highmark Health 

UPE 

Respondent 

Respondent 

Respondent 

October 4, 2017 Certificate of Service Filed 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Highmark, Inc. 

Highmark Health 

UPE 

Respondent 

Respondent 

Respondent 

October 5, 2017 Application for Continuance 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Cobetto, Jack Bernard 

Cobetto, Jack Bernard 

Cobetto, Jack Bernard 

Shaffer, Conor Michael 

Shaffer, Conor Michael 

Shaffer, Conor Michael 

Watterson, Kim M. 

Watterson, Kim M. 

Watterson, Kim M. 

Document Name: Motion for Continuance of Hearing 

Highmark, Inc. 

Highmark Health 

UPE 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 
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DOCKET ENTRY 

Filed Date 

October 5, 2017 

Document Name: 

Comment: 

Docket Entry / Filer Representing 

Order Granting Application for Continuance 

Pellegrini, Dan 

The hearing on Respondent's verified motion for expedited adjudication of special injunction 

pending hearing and for contempt, scheduled for October 5, 2017, at 1:00 p.m., is CONTINUED to 

October 18, 2017, at 2:00 p.m., in Corutroom 3001, Third Floor, Pennsylvania Judicial Center, 601 

Commonwealth Avenue, Harrisburg, PA. 

Participant Type Exit Date 

10/05/2017 

October 10, 2017 

Document Name: 

Comment: 

Application for Relief 

Pohl, Paul Michael UPMC Respondent 

Cozen, Stephen A. UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

UPMC's Verified Motion to Strike and/or Dismiss Highmark's Motion for Lack of Jurisdiction and to 

Cancel October 18, 2017 Hearing. 

October 13, 2017 Answer Filed 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Document Name: HIGHMARK'S RESPONSE TO UPMC'S VERIFIED MOTION 

Comment: TO STRIKE AND/OR DISMISS HIGHMARKS MOTION FOR LACK OF JURISDICTION AND TO CANCEL 
OCTOBER 18, 2017 HEARING 

October 13, 2017 Certificate of Service Filed 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

October 13, 2017 Order Filed 10/13/2017 
Pellegrini, Dan 

Document Name: That portion of UPMC's motion to strike and/or dismiss Highmark's motion requesting that the 

Comment: October 18, 2017 hearing be cancelled is denied. The issue of whether this Court has jurisdiction over the 
matters raised in Highmark's motion will be considered at that hearing. The Commonwealth is directed to 

appear and inform the Court of its position on Highmark' s motion. 

October 13, 2017 Answer Filed 

Pohl, Paul Michael UPMC Respondent 

Document Name: UPMC'S REQUEST FOR A BRIEFING SCHEDULE AND INTERIM RESPONSE TO HIGHMARK'S UNVERIFIED RE 

Comment: UPMC'S VERIFIED MOTION TO STRIKE AND/OR DISMISS HIGHMARKS MOTION FOR LACK OF 

JURISDICTION 

October 16, 2017 Order Denying Application for Relief 10/16/2017 
Pellegrini, Dan 

Document Name: In consideration of Highmark's request to cancel the October 18, 2017 hearing and enter relief 

Comment: without a hearing, and UPMC's request to further respond to Highmark's motions, both are denied. Our 
order dated October 13, 2017, remains extant. If necessary, the parties, after they fully explain their 
position(s), will be given time to brief and/or respond to matters raised in the pleadings or at the hearing. 
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Filed Date 

October 17, 2017 

Docket Entry / Filer 

Answer to Application for Relief 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Document Name: Response of the Commonwealth 

Comment: Adjudication of Special Injunction 

Representing 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Participant Type Exit Date 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

of Pennsylvania to Highmark's Verified Motion for Expedited 

Pending Hearing and for Contempt and UPMC's Motion to Strike. 

October 18, 2017 Exhibit 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Document Name: 

Comment: 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Exhibit 1 to Response of the Commonwealth of Pennsylvania to Highmark's Verified Motion 

for Expedited Adjudication of Special Injunction Pending Hearing and For Contempt and 

Strike. 

UPMC's Motion to 

October 19, 2017 

Document Name: 

Comment: 

Order Filed 10/20/2017 
Pellegrini, Dan 

It is ORDERED that the Commonwealth is directed to file a Petition to Enforce and Supporting Brief, 

relating to matters it contends violate the Consent Decree in this case, by November 20, 2017. 

Respondents Highmark and UPMC shall file their response(s) and supporting brief(s) by December 20, 

2017. Hearing on the Commonwealth's Petition to Enforce is hereby 
scheduled for January 17, 2018, at 1:00 p.m., in Courtroom 3001, Third Floor, Pennsylvania Judicial 
Center, 601 Commonwealth Avenue, Harrisburg, PA. 

November 6, 2017 Transcript Lodged 

Court Reporter 

Document Name: Proceeding Held 10/18/17 

November 20, 2017 Application for Relief 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Petition of the Commonwealth of Pennsylvania Office of Attorney General to Enforce Consent Decrees 

November 20, 2017 Filed - Other 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Brief in Support of the Commonwealth's Petition to Enforce Consent decrees 
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Filed Date 

November 20, 2017 

Docket Entry / Filer 

Exhibit 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Representing 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Participant Type Exit Date 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Exhibits to Commonwealth's Petition to Enforce Consent Decrees and Accompanying Brief. 

November 20, 2017 Affidavit Filed 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Document Name: of Maryann E. Walsh 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

November 20, 2017 Affidavit Filed 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Document Name: of Nina M. Correale 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

November 20, 2017 Affidavit Filed 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Pacella, MarkA. 

Wertz, Tracy Wright 

Document Name: of Carrie Wilson 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

November 27, 2017 Certificate of Service Filed 

Donahue, James A., Ill 

Donahue, James A., Ill 

Document Name: re: revised Order 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Petitioner 

Petitioner 

November 30, 2017 Application to Strike 

Pohl, Paul Michael UPMC Respondent 

Document Name: UPMC's Motion to Strike the Petition of the Office of Attorney General to Enforce UPMC's Consent 

Comment: Decree. 

December 11, 2017 Answer to Application to Strike 

Donahue, James A., Ill Commonwealth of Pennsylvania 

Donahue, James A., Ill Kane, Kathleen G. 

Document Name: Commonwealth's Response to UPMC's Motion to Strike the Petition of the Office of Attorney General 

Comment: to Enforce UPMC's Consent Decree 

Petitioner 

Petitioner 
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Filed Date Docket Entry / Filer Representing 

December 11, 2017 Answer to Application to Strike 

Shaffer, Conor Michael UPE Respondent 

Shaffer, Conor Michael Highmark, Inc. Respondent 

Shaffer, Conor Michael Highmark Health Respondent 

Watterson, Kim M. UPE Respondent 

Watterson, Kim M. Highmark, Inc. Respondent 

Watterson, Kim M. Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Booker, Daniel I. UPE Respondent 

Document Name: Highmark's Response to UPMC's Motion to Strike the Petition of the Office of Attorney General 

Comment: to Enforce UPMC's Consent Decree. 

Participant Type Exit Date 

December 11, 2017 Certificate of Service Filed 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Booker, Daniel I. UPE Respondent 

December 13, 2017 Respondents Reply Brief Filed 

UPMC 

Document Name: Reply Brief and Notice of Cure 

Respondent 

December 13, 2017 Order Denying Application to Strike 

Pellegrini, Dan 

Document Name: Upon consideration of UPMC's motion to strike the petition of the office of Attorney General to 

Comment: enforce UPMC's consent decree and Highmark's response thereto, said motion is denied. 

12/14/2017 

December 20, 2017 Answer Filed 

Pohl, Paul Michael UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Document Name: UPMC's Verified Response to the Petition of the Commonwealth of Pennsylvania Office of Attorney 

Comment: General to Enforce Consent Decrees. 
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Filed Date 

December 20, 2017 

Representing Participant Type Exit Date 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Highmark' Application for Leave to File Confidential, Non -Public Documents Under Seal. 

Docket Entry / Filer 

Application to File Under Seal 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Shaffer, Conor Michael 

Shaffer, Conor Michael 

Shaffer, Conor Michael 

Watterson, Kim M. 

Watterson, Kim M. 

Watterson, Kim M. 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Highmark, Inc. 

Highmark Health 

UPE 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

December 20, 2017 Sealed Respondent's Brief Filed 

UPMC 

Document Name: Sealed In opposition to petition to enforce UPMC's consent decree 

Respondent 

December 20, 2017 Sealed Respondent's Brief Filed 

Booker, Daniel I. 

Booker, Daniel I. 

Watterson, Kim M. 

Watterson, Kim M. 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Highmark, Inc. 

Highmark Health 

Highmark, Inc. 

Highmark Health 

Highmark, Inc. 

Highmark Health 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Sealed To the Petition of the Commonwealth of Pennsylvania Office of Attorney to enforce consent decrees 

December 27, 2017 Order Filed 

Per Curiam 

Document Name: upon consideration of Highmark's application for leave to file confidential, non-public documents 

Comment: under seal, said application i granted. 

12/28/2017 

January 2, 2018 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Respondent UPMC's Application for a Status Conference or, in the Alternative, a Pre -Hearing Order. 

Application for Relief 

Pohl, Paul Michael 

Cozen, Stephen A. 

DeJulius, Leon F., Jr. 

Kcehowski, S. Rebekah Byers 

Miller, Stephen Aaron 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

January 4, 2018 Order Filed 

Pellegrini, Dan 

Document Name: Upon consideration of Respondent UPMC's application for a status conference or, in the 

Comment: alternative, a pre -hearing order, all other parties shall respond to said application by January 9, 2018. 

01/04/2018 

January 5, 2018 Entry of Appearance 

Giunta, Mary Abbegael 

Giunta, Mary Abbegael 

Department of Insurance 

Department of Health 

Petitioner 

Petitioner 
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Filed Date 

January 5, 2018 

Docket Entry / Filer Representing 

Praecipe for Withdrawal of Appearance 

Concannon, Sean Martin Department of Insurance 

Concannon, Sean Martin Department of Health 

Participant Type Exit Date 

Petitioner 

Petitioner 

January 8, 2018 Respondents Brief Filed 

Booker, Daniel I. Highmark, Inc. 

Booker, Daniel I. Highmark Health 

Booker, Daniel I. UPE 

Document Name: In opposition to application for status conference or pre -hearing order 

Respondent 

Respondent 

Respondent 

January 9, 2018 Answer Filed 

Pacella, MarkA. 

Pacella, MarkA. 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Petitioner 

Petitioner 

Document Name: CmwIth's Opp. to UPMC's App for a Status Conference or, in the alternative, a pre -hearing order 

January 9, 2018 Answer Filed 

Giunta, Mary Abbegael Department of Insurance Petitioner 

Giunta, Mary Abbegael Department of Health Petitioner 

Document Name: Pets' Penna. Ins. Dept. and Dept. of Health's response to UPMC's App for a Status Conf. or, in the 

Comment: alternative, a pre -hearing order 

January 10, 2018 Answer to Application for Relief 

Pohl, Paul Michael UPMC 

Cozen, Stephen A. UPMC 

DeJulius, Leon F., Jr. UPMC 

Kcehowski, S. Rebekah Byers UPMC 

Miller, Stephen Aaron UPMC 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Respondent UPMC's Reply to Application for a Status Conference or, in the Alternative, A 

Comment: Pre -hearing Order. 

January 12, 2018 Order Denying Application for Relief 

Pellegrini, Dan 

Document Name: Upon Respondent UPMC's Application for a Status Conference or, in the Alternative, a 

Comment: Pre -Hearing Order, said Application is denied. 

01/12/2018 

January 18, 2018 Sealed Filed - Other 

Pacella, MarkA. Commonwealth of Pennsylvania Petitioner 

Pacella, Mark A. Kane, Kathleen G. Petitioner 

Document Name: Sealed Parties' Stipulated Copy of Respondents' Medicare Acute Care Provider Contract 
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January 19, 2018 Memorandum of Law Filed 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Booker, Daniel I. UPE Respondent 

Shaffer, Conor Michael UPE Respondent 

Shaffer, Conor Michael Highmark, Inc. Respondent 

Shaffer, Conor Michael Highmark Health Respondent 

Watterson, Kim M. UPE Respondent 

Watterson, Kim M. Highmark, Inc. Respondent 

Watterson, Kim M. Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Document Name: Highmark Memorandum of Points in Authority 

Participant Type Exit Date 

January 25, 2018 Application to File Under Seal 

Pohl, Paul Michael UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Document Name: Respondent UPMC's Application to Seal Non -Public Material 

January 25, 2018 Order Filed 01/26/2018 
Pellegrini, Dan 

Document Name: Upon Respondent UPMC's Application to seal non-public material and appendix to UPMC's 

Comment: brief in opposition to the Office of Attorney General's petition to enforce UPMC's consent decree, said 
application is granted. 

January 29, 2018 Memorandum Opinion Filed 01/29/2018 
Pellegrini, Dan 

Document Name: Memorandum Opinion (14 pages) : The Commonwealth's Petition to Enforce is granted. It is ordered 

Comment: that the Medicare Acute Provider Agreement and its amendments shall remain in effect until 12-30-19. 
Highmark Health and Highmark, Inc. are ordered not to represent in any manner that UPMC is in -network 
for any part of 2020. 

January 29, 2018 Entry of Appearance 

Joel, Kenneth Lawson 

Joel, Kenneth Lawson 

Department of Insurance 

Department of Health 

Petitioner 

Petitioner 

February 1, 2018 Notice of Appeal to PA Supreme Court Filed 

UPMC 

Document Name: 5 MAP 2018 

Respondent 

February 14, 2018 Notice 

Commonwealth Court Filing 
Office 

Document Name: Commonwealth Court Record forwarded to Supreme Court, Middle District. 

February 14, 2018 Certificate of Service Filed 

Commonwealth Court Filing 
Office 

Document Name: List of Documents forwarded to counsel and all unrepresented parties pursuant to Pa.R.A.P. 1931(d). 
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Filed Date Docket Entry / Filer 

February 16, 2018 Transcript Lodged 

Court Reporter 

Document Name: Proceeding held 1/17/18. 

Representing Participant Type Exit Date 

March 1, 2018 Transcript Filed 

Court Reporter 

Document Name: Proceeding held 1/17/18. 

March 1, 2018 Notice 

Commonwealth Court Filing 
Office 

Document Name: 5 MAP 2018-Supp Record(Transcripts) forwarded to PA Supreme Court, Middle District. 

March 1, 2018 Certificate of Service Filed 

Commonwealth Court Filing 
Office 

Document Name: List of documents forwarded to counsel & all unrepresented parties pursuant to Pa. R.A.P. 1931(d). 

July 18, 2018 Commonwealth Court Decision Reversed 

Supreme Court of Pennsylvania 

Document Name: 5 MAP 2018 

February 7, 2019 Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Document Name: Commonwealth's Petition to Modify Consent Decrees (Exhibits A thru G attached). 

February 8, 2019 Entry of Appearance 

Bayer, Jared Dimock UPMC Respondent 

February 8, 2019 Entry of Appearance 

Potts, James Reeves UPMC Respondent 

February 8, 2019 Entry of Appearance 

Linz, Andrew David UPMC Respondent 

February 11, 2019 Application for Relief 

Donahue, James A., Ill Commonwealth of Pennsylvania Petitioner 

Pacella, MarkA. Commonwealth of Pennsylvania Petitioner 

Wertz, Tracy Wright Commonwealth of Pennsylvania Petitioner 

Pacella, Mark A. Kane, Kathleen G. Petitioner 

Wertz, Tracy Wright Kane, Kathleen G. Petitioner 

Document Name: Motion of the Commonwealth to Request Status Conference 

February 11, 2019 Entry of Appearance 

Bailey, Anderson Thornton UPMC 

Document Name: of Anderson T. Bailey, Esquire as attorney for Respondent UPMC 

Respondent 

February 12, 2019 Praecipe for Withdrawal of Appearance 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 
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February 12, 2019 

Docket Entry / Filer 

Entry of Appearance 

Cameron, Douglas E. 

Cameron, Douglas E. 

Cameron, Douglas E. 

DOCKET ENTRY 

Representing 

Commonwealth Court of Pennsylvania 

Participant Type Exit Date 

Highmark, Inc. Respondent 

Highmark Health Respondent 

UPE Respondent 

February 13, 2019 Order Filed 

Per Curiam 

Document Name: Upon consideration of the Commonwealth's motion to request status conference, respondents 

Comment: shall file and serve a written response to the motion on or before February 21, 2019. 

02/13/2019 

February 16, 2019 Entry of Appearance 

Betsko, Joseph Stephen Commonwealth of Pennsylvania Petitioner 

February 19, 2019 Entry of Appearance 

Foerster, Michael Timothy Commonwealth of Pennsylvania Petitioner 

February 19, 2019 Entry of Appearance 

Vance -Rittman, Heather Jeanne Commonwealth of Pennsylvania Petitioner 

February 19, 2019 Application for Intervention (Pa.R.A.P. 1531b) 

Sklaroff, Robert B. 

Document Name: Robert B. Sklaroff (pro se) 

Possible Intervenor 

February 21, 2019 Answer to Application for Relief 

Cameron, Douglas E. Highmark, Inc. Respondent 

Cameron, Douglas E. Highmark Health Respondent 

Cameron, Douglas E. UPE Respondent 

Booker, Daniel I. UPE Respondent 

Booker, Daniel I. Highmark, Inc. Respondent 

Booker, Daniel I. Highmark Health Respondent 

Watterson, Kim M. UPE Respondent 

Watterson, Kim M. Highmark, Inc. Respondent 

Watterson, Kim M. Highmark Health Respondent 

Weimer, Jeffrey Michael UPE Respondent 

Weimer, Jeffrey Michael Highmark, Inc. Respondent 

Weimer, Jeffrey Michael Highmark Health Respondent 

Document Name: Highmark's Response to the Petition of the Commonwealth of Pennsylvania Office of Attorney 

Comment: General to Modify Consent Decrees. 
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February 21, 2019 

Document Name: 

Comment: 

Docket Entry / Filer Representing 

Answer to Application for Relief 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Cameron, Douglas E. 

Cameron, Douglas E. 

Cameron, Douglas E. 

Watterson, Kim M. 

Watterson, Kim M. 

Watterson, Kim M. 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Participant Type Exit Date 

UPE Respondent 

Highmark, Inc. Respondent 

Highmark Health Respondent 

UPE Respondent 

Highmark, Inc. Respondent 

Highmark Health Respondent 

UPE Respondent 

Highmark, Inc. Respondent 

Highmark Health Respondent 

UPE Respondent 

Highmark, Inc. Respondent 

Highmark Health Respondent 

(PACFILED) Highmark's Response to the Commonwealth of Pennsylvania Attorney General's Motion to 

Request Status Conference. 

February 21, 2019 Answer Filed 

Cozen, Stephen A. 

Bailey, Anderson Thornton 

Bayer, Jared Dimock 

DeJulius, Leon F., Jr. 

Kcehowski, S. Rebekah Byers 

Linz, Andrew David 

Miller, Stephen Aaron 

Potts, James Reeves 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

Document Name: UPMC's Answer, in the Nature of a Motion to 

Comment: Petition to Modify Consent Decrees" 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Dismiss or Preliminary Objections, to "Commonwealth's 

February 21, 2019 Memorandum of Law Filed 

Cozen, Stephen A. UPMC Respondent 

Document Name: in Support of Resp. UPMC's Motion to Dismiss the Petition to Modify Consent Decrees, or P.O.'s in 

Comment: the Nature of a Demurrer. 

February 21, 2019 Answer to Application for Relief 

Cozen, Stephen A. UPMC 

Bayer, Jared Dimock UPMC 

Linz, Andrew David UPMC 

Miller, Stephen Aaron UPMC 

Document Name: Respondent UPMC's Response to Motion to Request Status Conference 

Respondent 

Respondent 

Respondent 

Respondent 

February 25, 2019 Filed - Other 

Sklaroff, Robert B. 

Document Name: Addendum to Application for Intervention Pa. R.A.P. 1531(b) 

Possible Intervenor 
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Document Name: 

Comment: 

Docket Entry / Filer Representing 

Order Filed 

Simpson, Robert E. 

SCHEDULING ORDER I - AND NOW, this 25th day of February, 2019, upon consideration of the 

Commonwealth's Petition to Modify Consent Decrees, Respondent UPMC's Motion to Dismiss Petition to 

Modify or Preliminary Objections in the Nature of Demurrer, and Memorandum in Support, Motion to 

Request Status Conference and responses thereto, and Application for Leave to Intervene, and in 

recognition of the public interest in and potentially far-reaching impact of the litigation, and in further 
recognition of the need for some resolution of the current stage of litigation before June 30, 2019, it is 

ORDERED and DECREED as follows: 1) Motion to Request Status Conference is GRANTED, and the 
conference shall be held on Thursday, March 7, 2019, 1:00 p.m. 

prevailing time, En Banc Courtroom, 5th Floor, Pennsylvania Judicial Center, Harrisburg, Pennsylvania; 
and 2) Commonwealth shall file its brief in response to Respondent UPMC's Motion to Dismiss or 

Preliminary Objections, and Memorandum in Support, by Monday, March 11, 2019; the Motion will be 

decided promptly on the papers, without oral argument; and 3) Discovery may commence immediately 
unless leave of court is required by Pa. R.C.P. No. 4007.2, and, in the absence of dismissal of the 
Petition to Modify, continue so as to be completed by May 1, 2019; applications relating to discovery 
shall be filed so as to be decided and discovery completed in advance of May 1, 2019; and 4) Pursuant to 

Pa. R.C.P. No. 2329, hearing on the Application for Leave to Intervene shall be held immediately after, and 

at the same location as the status conference scheduled for March 7, 2019. 

Footnote 1: Under Pennsylvania Rule of Appellate Procedure 502(c), when a public officer is a party to an 

appeal or other matter in an appellate court in his official capacity and during its pendency ceases to hold 

office, "his successor is automatically substituted as a party." Proceedings following the substitution shall 
be in the name of the substituted party. Id. When this action was commenced in 2014, Kathleen G. Kane 

was the Attorney General for the Commonwealth of Pennsylvania, Michael Consedine was the Insurance 
Commissioner, and Michael Wolf was the Secretary of Health. The caption substitutes the names of the 
current office holders for the names of the former officer holders that held these offices at the time this 
action was commenced in 2014. Id. 

Participant Type Exit Date 

02/25/2019 

March 4, 2019 Entry of Appearance 

Goldman, Jonathan Scott 

Goldman, Jonathan Scott 

Commonwealth of Pennsylvania Petitioner 

Shapiro, Josh Petitioner 

March 4, 2019 Entry of Appearance 

Neary, Keli Marie 

Neary, Keli Marie 

Commonwealth of Pennsylvania 

Shapiro, Josh 

Petitioner 

Petitioner 

March 5, 2019 Answer to Application for Intervention (Pa.R.A.P. 1531b) 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Donahue, James A., Ill 

Donahue, James A., Ill 

Pacella, MarkA. 

Pacella, MarkA. 

Wertz, Tracy Wright 

Wertz, Tracy Wright 

Document Name: Commonwealth's Answer 

Comment: M.D. 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Commonwealth of Pennsylvania 

Kane, Kathleen G. 

Shapiro, Josh 

Kane, Kathleen G. 

Shapiro, Josh 

Kane, Kathleen G. 

Shapiro, Josh 

in Opposition to the Application for Leave to 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Intervene of Robert B. Sklaroff, 
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March 5, 2019 

Docket Entry / Filer 

Answer to Application for Intervention 

Watterson, Kim M. 

Cameron, Douglas E. 

Cameron, Douglas E. 

Cameron, Douglas E. 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Watterson, Kim M. 

Watterson, Kim M. 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Representing 

(Pa.R.A.P. 1531b) 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

UPE 

Highmark, Inc. 

Highmark Health 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

Document Name: Highmark's Answer to Application for Leave to Intervene 

Participant Type Exit Date 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

March 5, 2019 

Document Name: 

Memorandum of Law Filed 

Cameron, Douglas E. 

Cameron, Douglas E. 

Cameron, Douglas E. 

Booker, Daniel I. 

Booker, Daniel I. 

Booker, Daniel I. 

Watterson, Kim M. 

Watterson, Kim M. 

Watterson, Kim M. 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Weimer, Jeffrey Michael 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Highmark's Memorandum of Law in Opposition to Application for Leave to Intervene 

Highmark, Inc. 

Highmark Health 

UPE 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

UPE 

Highmark, Inc. 

Highmark Health 

March 6, 2019 Application to Quash 

Goldman, Jonathan Scott 

Goldman, Jonathan Scott 

Donahue, James A., Ill 

Neary, Keli Marie 

Donahue, James A., Ill 

Donahue, James A., Ill 

Neary, Keli Marie 

Document Name: Cmwlth of PAApp. to Quash 

Commonwealth of Pennsylvania Petitioner 

Shapiro, Josh Petitioner 

Commonwealth of Pennsylvania Petitioner 

Commonwealth of Pennsylvania Petitioner 

Kane, Kathleen G. Petitioner 

Shapiro, Josh Petitioner 

Shapiro, Josh Petitioner 

UPMC's Subpoena to Depose its Lead Counsel and App. for Protective Order 
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Filed Date 

March 7, 2019 

Document Name: 

Comment: 

Docket Entry / Filer Representing 

Order Filed 

Simpson, Robert E. 

ORDER Re: PROTECTIVE ORDER - Upon consideration of the Commonwealth's Application to Quash 

and for Protective Order, pertaining to the noticed deposition of Executive Deputy Attorney General James 
A. Donahue, Ill for March 8, 2019 at 10:00 am, and after conference with counsel at which request was 
made for more time to brief the issue, and request that the Court not dispose of the Application 
immediately and completely, it is hereby ORDERED and DECREED that a temporary Protective Order is 

entered prohibiting the deposition until such time as the parties can brief the issue and the Court can 

consider the written arguments. Counsel for UPMC shall file and serve written argument by the close of 
business on March 18, 2019, and counsel for Petitioners shall file and serve any responsive argument by 

the close of business on March 22, 2019. 

Participant Type Exit Date 

03/07/2019 

March 8, 2019 

Document Name: 

Comment: 

Order Denying Application for Intervention 03/11/2019 
Simpson, Robert E. 

ORDER Re: INTERVENTION - Upon consideration of the Application for Intervention filed by 

Robert B. Sklaroff (pro se), responses thereto, and after hearing on March 7, 2019, and for reasons more 

fully stated on the record at the hearing, the Application for Intervention is DENIED, because the applicant 
failed to identify a legally enforceable interest which would qualify him for intervention pursuant to Pa. 
R.C.P. No. 2327, and because the claim or defense of the applicant is not in subordination to the 
propriety of the action, and because the interest of the applicant is already adequately protected by the 
Attorney General of Pennsylvania, both contrary to Pa. R.C.P. No. 2329. 

March 11, 2019 Answer Filed 

Cameron, Douglas E. Highmark, Inc. Respondent 

Cameron, Douglas E. Highmark Health Respondent 

Cameron, Douglas E. UPE Respondent 

Document Name: Highmark's Response in Opposition to Respondent UPMC's Answer, in the Nature of a Motion to 

Comment: Dismiss or Preliminary Objections to Petition to Modify Consent Decrees. 

March 11, 2019 Memorandum of Law Filed 

Pacella, MarkA. 

Pacella, MarkA. 

Betsko, Joseph Stephen 

Donahue, James A., Ill 

Vance -Rittman, Heather Jeanne 

Wertz, Tracy Wright 

Donahue, James A., Ill 

Donahue, James A., Ill 

Pacella, MarkA. 

Wertz, Tracy Wright 

Wertz, Tracy Wright 

Commonwealth 

Shapiro, Josh 

Commonwealth 

Commonwealth 

Commonwealth 

Commonwealth 

Shapiro, Josh 

Kane, Kathleen 

Kane, Kathleen 

Kane, Kathleen 

Shapiro, Josh 

of Pennsylvania 

of Pennsylvania 

of Pennsylvania 

of Pennsylvania 

of Pennsylvania 

G. 

G. 

G. 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Petitioner 

Document Name: Commonwealth's Memorandum in Opposition to Respondent UPMC's Motion to Dismiss Petition to 

Comment: Modify Consent Decrees or Preliminary Objections in the Nature of a Demurrer. 
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March 12, 2019 Order Filed 

Simpson, Robert E. 

Document Name: SCHEDULING ORDER II - AND NOW, this 12th day of March, 2019, after status/scheduling 

Comment: conference with counsel on March 7, 2019, it is ORDERED and DECREED that this Court's Scheduling 
Order I dated February 25, 2019 shall be supplemented as follows: 1) Consistent with Pa. R.C.P. No. 

213(b), in the absence of objection, in recognition of the public interest,in and potentially far-reaching 
impact of the litigation, and in further recognition of the need for some resolution of a portion of this 
litigation before June 30, 2019, Count I of the Commonwealth's Petition to Modify is severed from the other 
Counts of the Petition, and shall be litigated separately and expeditiously, as more fully set forth below; 
any dispositive orders pertaining to Count I of the Petition to Modify shall be deemed to include 
permission to appeal from this Court ("lower court") pursuant to Pa.R.A.P. 1311, and contain the 
statement prescribed by 42 Pa. C.S. § 702(b), without further application by the parties; and 2) 

Respondent UPMC shall have until the close of business on Monday, March 18, 2019, to file a reply brief 

in support of its Motion to Dismiss or Preliminary Objections; and 3) All interrogatories, requests for 
production, and requests for admissions shall be answered within 30 days after service. All documents 
being produced shall be produced as expeditiously as possible on a rolling basis with production 
commencing at the time the written responses are served; and In the event litigation on Count I of the 

Petition to Modify goes forward after 
the Court decides Respondent UPMC's Motion to Dismiss or Preliminary Objections: 4) Respondent 
UPMC shall file an Answer to Count I of Commonwealth's Petition to Modify within 10 days of this Court's 
decision on the Motion to Dismiss or Preliminary Objections; and 

5) Any new petitions to intervene shall be filed no later than the close of business on March 26, 2019; and 

6) Petitioners shall be limited to a total of 15 depositions, and Respondent UPMC shall be limited initially 
to a total of 15 depositions, but for each deposition sought by Respondents Highmark (not to exceed 15), 

Respondent UPMC will be entitled to an additional deposition, the intention being that each "side" will be 

allowed an equal number of depositions; and 7) Any expert witness who will testify at any trial or 

fact-finding hearing 
shall prepare a signed expert report stating the substance of the facts and opinions to which the expert is 

expected to testify and a summary of the grounds for each opinion. All expert reports shall be served no 

later than the close of business on Monday, May 6, 2019; and 8) By the close of business on Monday, 
May 13, 2019, the parties shall file and serve pretrial memoranda consistent with the requirements of Pa. 
R.C.P. No. 212.2; a pretrial conference shall be held in Courtroom 3002 of the Pennsylvania Judicial 
Center, Third Floor, Harrisburg, Pennsylvania, commencing at 11:00 a.m. prevailing time on Monday, May 
20, 2019; and 9) If needed, a non -jury trial on Count I of the Commonwealth's Petition to Modify shall 
commence Wednesday, May 29, 2019, in Courtroom 3002 of the Pennsylvania Judicial Center, at 10:00 

a.m. prevailing time. The Commonwealth, as the moving party, shall arrange for court reporting services for 
the trial. The parties shall appear with exhibits pre -marked and with sufficient copies for opposing counsel 
and the Court. The parties should be prepared to file proposed findings of fact and conclusions of law 

within five business days of the close of the 

record. 

Participant Type Exit Date 

03/13/2019 

March 14, 2019 Entry of Appearance 

Thomson, Jennifer Ann Commonwealth of Pennsylvania Petitioner 

Thomson, Jennifer Ann Shapiro, Josh Petitioner 

March 15, 2019 Application for Leave to File Amicus Brief 

Haverstick, Matthew Hermann Scarnati, Joseph B. 

Seiberling, Mark Edward Scarnati, Joseph B. 

Voss, Joshua John Scarnati, Joseph B. 

Document Name: by Senate President Pro Tempore Joseph B. Scarnati, Ill. 

Amicus Curiae 

Amicus Curiae 

Amicus Curiae 
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March 18, 2019 Respondents Reply Brief Filed 

UPMC Respondent 

Document Name: Reply in Support of Motion to Dismiss the Petition to Modify Consent Decrees or POs 

Participant Type Exit Date 

March 18, 2019 Answer to Application to Quash 

Cozen, Stephen A. UPMC Respondent 

Bailey, Anderson Thornton UPMC Respondent 

Bayer, Jared Dimock UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Linz, Andrew David UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Potts, James Reeves UPMC Respondent 

Document Name: UPMC's Response in Opposition to the Attorney General's Application to Quash Subpoena and for a 

Comment: Protective Order. 

March 20, 2019 Entry of Appearance 

Coles, Amy Joseph Department of Insurance Petitioner 

Coles, Amy Joseph Department of Health Petitioner 

Document Name: Amy J. Coles, Esq. and Kevin M. Eddy, Esq. 

March 21, 2019 Application for Reconsideration 

Sklaroff, Robert B. 

Document Name: Denial of Application for Leave to Intervene 

Possible Intervenor 

March 22, 2019 Transcript Lodged 

Court Reporter 

Document Name: Judge Simpson March 7, 2019 

March 22, 2019 Answer Filed 

Goldman, Jonathan Scott Commonwealth of Pennsylvania Petitioner 

Goldman, Jonathan Scott Shapiro, Josh Petitioner 

Document Name: The Com. of Pa.'s Reply in Support of its App. to Quash UPMC's Subpoena to Depose its Lead Counsel 

March 22, 2019 Entry of Appearance 

Brown, Kimberly A. UPMC Respondent 

Document Name: On behalf of Respondent UPMC 

March 26, 2019 Order Denying Application for Reconsideration 03/27/2019 
Simpson, Robert E. 

Document Name: Order re: Denial of Application for Leave to Intervene - Upon consideration of the March 21, 2019 

Comment: filing entitled "Denial of Application for Leave to Intervene," which for purposes of clarity we entertain as the 
Application of Robert B. Sklaroff, M.D., pro se, for reconsideration of this Court's Order re: Intervention, 
filed March 8, 2019, the Application is DENIED. 
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March 26, 2019 

Document Name: 

Comment: 
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Order Filed 

Simpson, Robert E. 

Order re: Commonwealth's Application to Quash and for Protective Order - Upon consideration of the 

Commonwealth's Application to Quash and for Protective Order, UPMC's Response in Opposition to the 
Attorney General's Application, and the Commonwealth's Reply thereto, and given this Court's overriding 
concern for the potential disclosure of privileged or otherwise protected communications by an attorney ; 

and Pursuant to Pa. R.C.P. No. 4012(a), it is ORDERED and DECREED that the Application is 

GRANTED in part, without prejudice to UPMC to apply to the Court after the close of discovery for 
permission to depose Executive Deputy Attorney General James A. Donahue, Ill (Lead Counsel), upon 

proof that the interrogation will not seek privileged or protected communications and that the information 
sought is not available from other sources; Accordingly, UPMC's notice and subpoena for the deposition 
of Lead Counsel is hereby QUASHED, and a LIMITED PROTECTIVE ORDER is entered provisionally 
prohibiting the deposition, as provided above. 

Participant Type Exit Date 

03/27/2019 

March 26, 2019 Order Granting Application for Leave to File Amicus Brief 03/27/2019 
Simpson, Robert E. 

Document Name: Order re: Application for Leave to File Amicus Curiae Brief - Upon consideration of the 

Comment: Application for Leave to file Amicus Curiae Brief by Senate President Pro Tempore Joseph B. Scarnati, Ill, 

and in the absence of objection, the Application is GRANTED. 

March 28, 2019 

Document Name: 

Comment: 

Application to Quash 

Coles, Amy Joseph 

Coles, Amy Joseph 

Coles, Amy Joseph 

Eddy, Kevin Michael 

Eddy, Kevin Michael 

Eddy, Kevin Michael 

The Governor's Office, The 

Departments Application to 

Department of Insurance 

Department of Health 

Pennsylvania Governor's Office 

Department of Health 

Department of Insurance 

Petitioner 

Petitioner 

Other 

Petitioner 

Petitioner 

Pennsylvania Governor's Office Other 

Pennsylvania Department of Health, and the Pennsylvania Insurance 

Quash and for a Protective Order. 

March 29, 2019 Letter 

Cozen, Stephen A. 

Document Name: (w/ attachments) 

UPMC Respondent 

April 1, 2019 

Document Name: 

Comment: 

Order - Rule to Show Cause 04/01/2019 
Simpson, Robert E. 

RULE re: Commonwealth Agencies' Application to Quash and for Protective Order - Upon consideration 

of The Governor's Office, the Pennsylvania Department of Health, and the Pennsylvania Insurance 
Departments (Commonwealth Agencies') Application to Quash and for a Protective Order, filed March 28, 

2019, a RULE is hereby entered on all parties to SHOW CAUSE, if any there be, why the relief requested 
by the Commonwealth Agencies should not be granted. Rule Returnable for written responses to be filed 
no later than Friday, April 5, 2019, which written responses shall identify all disputed issues of material 

fact pertinent to the requested relief. During the pendency of this RULE, all discovery directed to the 
Commonwealth Parties identified above shall be STAYED. 
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Document Name: 

Comment: 
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Memorandum Opinion Filed 

Simpson, Robert E. 

Memorandum Opinion (45 Pages) 

UPMC's Answer in the Nature of a Motion to Dismiss or Preliminary Objections, 
to Commonwealth's Petition to Modify Consent Decrees 
are GRANTED/SUSTAINED in part and DENIED/OVERRULED in part as to Count I. 

More particularly, the Motion/Preliminary Objections are granted/sustained only as 

to the prayer to extend modified Consent Decrees indefinitely; all other aspects of the 

Motion/Preliminary Objections to Count I are denied/overruled. 

As to the prayer to modify the termination date of the Consent 
Decrees without consent of the parties, this Interlocutory Order is intended to be 

dispositive of that claim. Accordingly, consistent with Scheduling Order II (filed 
March 13, 2019), this Order includes permission to appeal from this Court ("lower 
court') pursuant to Pa. R.A.P. 1311. Further, pursuant to 42 Pa. C.S. 702(b), this 
Court is of the opinion that this Interlocutory Order involves a controlling question 
of law as to which there is substantial ground for difference of opinion , and an 

immediate appeal may materially advance the ultimate termination of the matter. 

Any ruling on UPMC's Answer in the Nature of a Motion to Dismiss 
or Preliminary Objections, to Commonwealth's Petition to Modify Consent 
Decrees as it relates to Counts II, Ill, and IV of the Commonwealth's Petition to 

Modify Consent Decrees is DEFERRED. 

Participant Type Exit Date 

04/03/2019 

April 3, 2019 Praecipe for Withdrawal of Appearance 

Potts, James Reeves UPMC Respondent 

April 3, 2019 Transcript Filed 

Court Reporter 

Document Name: Proceeding held March 7, 2019. 

April 4, 2019 Entry of Appearance 

Coles, Amy Joseph Pennsylvania Department of Aging Other 

April 4, 2019 Application to Quash 

Coles, Amy Joseph Pennsylvania Department of Aging Other 

Eddy, Kevin Michael Department of Health Petitioner 

Eddy, Kevin Michael Department of Insurance Petitioner 

Eddy, Kevin Michael Pennsylvania Governor's Office Other 

Eddy, Kevin Michael Pennsylvania Department of Aging Other 

Document Name: The Pennsylvania Department of Aging's Application to Quash and for a Protective Order 
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April 5, 2019 

Representing Participant Type Exit Date 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Respondent 

Document Name: Response in Opposition to the PA Agencies' Application to Quash and for a Protective Order 

Docket Entry / Filer 

Answer to Application to Quash 

DeJulius, Leon F., Jr. 

Miller, Stephen Aaron 

Bailey, Anderson Thornton 

Bayer, Jared Dimock 

Cozen, Stephen A. 

Kcehowski, S. Rebekah Byers 

Linz, Andrew David 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

UPMC 

April 8, 2019 Application for Reconsideration 

Sklaroff, Robert B. Possible Intervenor 

Document Name: Application for Relief by En -Banc Review of Order Denying Application for Reconsideration of an 

Comment: Order by a Single Judge Following Denial of Application for Leave to Intervene. 

April 8, 2019 Entry of Appearance 

Clash -Drexler, Matthew Hirsch Pennsylvania Health Access Networ Intervenor 

April 8, 2019 Application to Quash 

Clash -Drexler, Matthew Hirsch Pennsylvania Health Access Networ Intervenor 

Document Name: Pennsylvania Health Access Network's Application to Quash UPMC's Subpoenas and for a Protective 

Comment: Order. 

April 8, 2019 Application to be Admitted Pro Hac Vice Filed 

Clash -Drexler, Matthew Hirsch 

Document Name: on behalf of Abigail Carter, Esq. 

Pennsylvania Health Access Networ Intervenor 

April 8, 2019 Filed - Other 

Commonwealth of Pennsylvania 

Document Name: 39 MAP 2019 -Petition for Permission to Appeal to PA Supreme Court. 

Petitioner 

April 11, 2019 Application for Relief 

Coles, Amy Joseph 

Coles, Amy Joseph 

Coles, Amy Joseph 

Eddy, Kevin Michael 

Eddy, Kevin Michael 

Eddy, Kevin Michael 

Eddy, Kevin Michael 

Document Name: PA Agencies' App. to File 

Department of Insurance 

Department of Health 

Pennsylvania Governor's Office 

Department of Health 

Department of Insurance 

Pennsylvania Governor's Office 

Pennsylvania Department of Aging 

Petitioner 

Petitioner 

Other 

Petitioner 

Petitioner 

Other 

Other 

a Reply Brief in Support of Its App. to Quash and for a Protective Order 

April 11, 2019 

Document Name: 

Comment: 

Order Granting Application to be Admitted Pro Hac Vice 04/12/2019 
Simpson, Robert E. 

Upon consideration of the motion of Matthew H. Clash -Drexler, Esq., for admission pro hac vice of 

Abigail Carter, Esq., on behalf of Pennsylvania Health Access Network (PHAN), it is hereby ordered: (1) 

Abigail Carter, Esq., is admitted pro hac vice to the bar of the Commonwealth of Pennsylvania under 
Pennsylvania Bar Admission Rule 301, as co -counsel on behalf of PHAN in this matter; (2) Abigail Carter, 
Esq., shall abide by the rules of this Court including all disciplinary rules; (3) Abigail Carter, Esq., shall 

immediately notify this Court of any matter affecting her standing at the bar of any other court where she 

may be admitted to practice; and (4) Matthew H. Clash -Drexler, Esq., the moving attorney herein, shall 
continue to be responsible as counsel of record for the conduct of this matter on behalf of PHAN. 
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April 11, 2019 Order - Rule to Show Cause 

Simpson, Robert E. 

Document Name: RULE re: Additional Applications to Quash and for Protective Orders - AND NOW, this 11th day 

Comment: of April, 2019, upon consideration of the Pennsylvania Department of Aging' s Application to Quash and for 
a Protective Order, and the Pennsylvania Health Access Network's Application to Quash and for Protective 
Order, a RULE is hereby entered on all parties to SHOW CAUSE, if any there be, why the relief requested 
should not be granted. Rule Returnable for written responses to be filed no later than Wednesday, April 
17, 2019, which written responses shall identify all disputed issues of material fact pertinent to the 
requested relief. During the pendency of this RULE, all discovery directed to the Commonwealth Parties 
identified above shall be STAYED. 

Participant Type Exit Date 

04/12/2019 

April 11, 2019 Petitioner's Reply Brief Filed 

Commonwealth of Pennsylvania Petitioner 

Department of Insurance Petitioner 

Department of Health Petitioner 

Document Name: Reply in Support of Application to Quash 

April 12, 2019 

Document Name: 

Comment: 

Order Granting Application for Relief 04/12/2019 
Simpson, Robert E. 

Upon consideration of the application of the Governor's Office, the Pennsylvania Department of 

Health, and the Pennsylvania Insurance Department (collectively Commonwealth Agencies) for leave to file 

a reply brief in support of their application to quash and for a protective order, the application is granted . 

The Chief Clerk is directed to docket the document attached as Exhibit A to the application as the 
Commonwealth Agencies' reply brief. 

April 15, 2019 Order Filed 04/15/2019 
Simpson, Robert E. 

Document Name: A status conference shall be held on Thursday, 

Comment: April 18, 2019, 11:00 a.m. prevailing time in Courtroom 3002 of the Pennsylvania Judicial Center, Third 
Floor, Harrisburg, Pennsylvania. The parties and applicants for relief shall be prepared to address: 1) 

outstanding discovery issues; and 2) the impact of the Commonwealth's request for permission to appeal 

on the deadlines established in Scheduling Order II. Counsel for the Commonwealth shall arrange for court 
reporting services for the status conference. 

April 15, 2019 Answer and New Matter 

Cozen, Stephen A. UPMC Respondent 

Bailey, Anderson Thornton UPMC Respondent 

Bayer, Jared Dimock UPMC Respondent 

DeJulius, Leon F., Jr. UPMC Respondent 

Kcehowski, S. Rebekah Byers UPMC Respondent 

Linz, Andrew David UPMC Respondent 

Miller, Stephen Aaron UPMC Respondent 

Document Name: Answer of Respondent UPMC to Commonwealth's Petition to Modify Consent Decrees with 

Comment: Respect to Count 1, New Matter, and Conterclaims 

April 16, 2019 Order Filed 

Supreme Court of Pennsylvania 

Document Name: 39 MAP 2019 -Application for Extraordinary Relief, permission to appeal is GRANTED. 

04/16/2019 
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Order Filed 

Simpson, Robert E. 

Given the Supreme Court of Pennsylvania's April 16, 2019 order granting the Commonwealth's 

petition for permission to appeal, all proceedings in this Court with respect to Count I of the Petition to 

Modify Consent Decrees are hereby STAYED pending a final determination of the Supreme Court. The 

status conference scheduled for Thursday, April 18, 2019 at 11:00 a.m. is canceled. Further, in an effort to 

allow the parties to concentrate on the current time -sensitive appeal in the Supreme Court, proceedings 
on Counts II, Ill and IV of the Commonwealth's Petition to Modify Consent Decrees are STAYED until 

further 
Order of Court. 

Participant Type Exit Date 

04/17/2019 

April 17, 2019 Notice 

Commonwealth Court Filing 
Office 

Document Name: Record forwarded to PA Supreme Court, Middle District. 

April 17, 2019 Certificate of Service Filed 

Commonwealth Court Filing 
Office 

Document Name: List of Documents forwarded to counsel and all unrepresented parties pursuant to PaR.A.P. 1931 (d). 

DISPOSITION INFORMATION 

Final Disposition: 

Related Journal No: 

Category: 
Disposition: 

Disposition Comment: 

Dispositional Filing: 

Filed Date: 

No 

Disposed Before Decision 
Decree Entered 

Judgment Date: 

Disposition Author: 
Disposition Date: 

Pellegrini, Dan 

July 1,2014 

the consent decree attached to the motion is entered as an order of this Court. Upon consideration of 
petitioners' motion to approve consent decree with respondents UPE, a/k/a Highmark Health, and 

Highmark, Inc., the consent decree attached to the motion is entered as an order of this Court. 
Filing Author: 

Final Disposition: 

Related Journal No: 

Category: 
Disposition: 

Disposition Comment: 

Dispositional Filing: 

Filed Date: 

No 

Disposed Before Decision 
Discontinued 

Judgment Date: 

Disposition Author: 
Disposition Date: 

directed to mark this matter closed and discontinued. 

Filing Author: 

Per Curiam 
May 10, 2016 

REARGUMENT / RECONSIDERATION / REMITTAL 

Filed Date: 

Disposition: 

Disposition Date: 

Record Remittal: 

April 8, 2019 
Order Denying Application for Reconsideration 
March 26, 2019 
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IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

COMMONWEALTH OF PENNSYLVANIA, 
BY JOSH SHAPIRO, ATTORNEY 
GENERAL; PENNSYLVANIA 
DEPARTMENT OF INSURANCE, BY 
JESSICA K. ALTMAN, INSURANCE 
COMMISSIONER AND PENNSYLVANIA 
DEPARTMENT OF HEALTH, BY RACHEL 
LEVINE, SECRETARY OF HEALTH 

v. 

UPMC, A NONPROFIT CORP.; UPE, 
A/K/A HIGHMARK HEALTH, A 
NONPROFIT CORP. AND HIGHMARK, 
INC., A NONPROFIT CORP. 

PETITION OF: COMMONWEALTH OF 
PENNSYLVANIA, BY JOSH SHAPIRO, 
ATTORNEY GENERAL 

: No. 46 MM 2019 

ORDER 

PER CURIAM 

AND NOW, this 16th day of April, 2019, upon consideration of the Petition for 

Permission to Appeal, or, in the Alternative, Application for Extraordinary Relief, 

permission to appeal is GRANTED. See 42 Pa.C.S. §702(b). The Prothonotary is 

DIRECTED to establish a briefing schedule to ensure that the matter is listed for argument 

at the May 2019 session. 

The Commonwealth Court severed Count I from the other counts of the Petition to 

Modify filed by the Office of Attorney General. See Commonwealth v. UPMC, 334 MD 

RR 68a 



2014 (order dated March 12, 2019). Except for Count I, the instant order granting 

permission to appeal does not operate as a stay on the Commonwealth Court's 

consideration of this ongoing litigation. See Pa.R.A.P. 1701(b)(5). 

Asrue Copy Elizabeth E. Zisk 
Of 04/16/2019 

Attest: 
Chief Clerk 
Supreme Court of Pennsylvania 

[46 MM 2019] - 2 
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Received 2/7/2019 2:33:43 PM Commonwealth Court of Pennsylvania 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By JOSH SHAPIRO, 
Attorney General, et al.; 

Petitioners, 
v. : No. 334 M.D. 2014 

UPMC, A Nonprofit Corp., et al.; 

Respondents. 

COMMONWEALTH'S PETITION 
TO MODIFY CONSENT DECREES 

A. INTRODUCTION 

Pennsylvania's nonprofit charitable healthcare systems are obliged to benefit 

the public by following their stated charitable purposes. According to its mission 

statement, the University of Pittsburgh Medical Center's (hereinafter UPMC) 

charitable purposes are to develop a high quality, cost effective and accessible health 

care system advancing medical education and research while providing governance 

and supervision to its subsidiary tertiary and community hospitals related to those 

purposes. Based on these charitable purposes, the Commonwealth granted UPMC 

its status as a charitable nonprofit health care institution and the public benefits that 
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status affords. Consequently, UPMC may not pursue financial gain, commercial 

success, or market expansion to the exclusion of its charitable purposes. 

It is the Commonwealth's responsibility to ensure that UPMC fully and 

faithfully meets its mission and fulfills its charitable responsibilities. This petition 

alleges UPMC's conduct in a number of areas violates its stated mission making it 

non -compliant with Pennsylvania's charities laws. 

The modification being sought in this petition is in the public interest as 

UPMC's actions, backed by its Board of Directors, are causing widespread 

confusion among the public and personal hardships for many individual UPMC 

patients. UPMC's exorbitant executive salaries and perquisites in the form of 

corporate jets and prestigious office space waste and divert charitable assets. 

Moreover, UPMC's misleading promotional campaigns and unnecessary litigation 

damage UPMC's goodwill and reputation, which were earned through public tax 

exemptions, charitable donations and public financing. 

Accordingly, Petitioner, the Commonwealth of Pennsylvania acting as parens 

patriae through its Attorney General, Josh Shapiro (Commonwealth), respectfully 

seeks modification of the Consent Decrees of record pursuant to paragraph IV.C.10. 

This modification is necessary to maintain the Consent Decrees' principles to protect 

and promote the public interest through enforcing the respondents' charitable 

missions by: enabling open and affordable access to the respondents' health care 
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services and products through negotiated contracts; requiring last best offer 

arbitration when contract negotiations fail; and ensuring against the respondents' 

unjust enrichment by prohibiting excessive and unreasonable charges and billing 

practices inconsistent with the respondents' status as public charities providing 

medically necessary health care services to the public. 

All parties (Office of Attorney General, Pennsylvania Insurance Department, 

Pennsylvania Department of Health, Highmark and UPMC) agreed under paragraph 

IV.C.10 of the Consent Decrees that if modification of the decrees would be in the 

public interest, the party seeking modification should give notice to the other parties 

and attempt to agree on the modification. If an agreement cannot be reached, the 

party seeking modification may petition this Court for modification and shall bear 

the burden of persuasion that the requested modification is in the public interest. 

The Commonwealth has duly attempted to secure the respondents' agreement 

to modify their respective decrees for the past two years. Those attempts have 

involved numerous meetings with both organizations involving the exchange of 

concerns and justifications for the respondents' conduct. The Attorney General gave 

both Highmark and UPMC a formal proposal to modify the existing Consent 

Decrees. Significantly, Highmark did agree to the terms, provided UPMC would be 

subject to those same terms. However, UPMC was unwilling to agree to these same 

modifications. Consequently, court intervention is now required. 
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As such, through the actions alleged more fully within, UPMC is operating in 

violation of its stated charitable purposes as well as the Solicitation of Funds for 

Charitable Purposes Act, 10 P.S. §§ 162.1 et seq., the Nonprofit Corporation Law of 

1988, 15 Pa.C.S. §§ 5101 et seq., and the Unfair Trade Practices and Consumer 

Protection Law, 73 P.S. §§ 201-1 et seq. 

UPMC's failure to fulfill all of its charitable obligations in their entirety, and 

comply with other applicable law compels the requested relief to protect the health 

and welfare of the people of Pennsylvania. 

In summary, this petition will address: UPMC's stated charitable purposes; 

public financial support for UPMC; history of the case; UPMC's departure from its 

charitable purposes; UPMC's expansion; and legal causes of action. 

The Commonwealth offers the following in support. 

B. UPMC'S STATED CHARITABLE PURPOSES AND 
REPRESENTATIONS TO THE PUBLIC 

The foundation for seeking this modification is primarily based on UPMC's 

status as a charitable nonprofit health care institution governed by Pennsylvania's 

charitable laws. UPMC's status requires that it operate consistent with its purpose. 

1. UPMC's Amended and Restated Articles of Incorporation set forth 

UPMC's stated charitable purposes as follows: 
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[T]o engage in the development of human and physical resources 
and organizations appropriate to support the advancement of 
programs in health care, the training of professions in the health 
care fields, and medical research, such activities occurring in the 
regional, national and international communities. The 
Corporation is organized and will be operated exclusively for 
charitable, educational and scientific purposes within the 
meaning of Section 501(c)(3) of the Internal Revenue Code of 
1986, as amended (the "Code") by operating for the benefit of, 
to perform the functions of and to carry out the purposes of the 
University of Pittsburgh of the Commonwealth System of Higher 
Education ("University of Pittsburgh"), UPMC Presbyterian, and 
other hospitals, health care organizations and health care systems 
which are (1) described in Sections 501(c)(3) and 509(a)(1)(2) or 
(3); (2) are affiliated with the Corporation, University of 
Pittsburgh and UPMC Presbyterian in developing a high 
quality, cost effective and accessible health care system in 
advancing medical education and research; and (3) which will 
have the Corporation serving as their sole member or 
shareholder. Further, the Corporation provides governance 
and supervision to a system which consists of a number of 
subsidiary corporations, including, among others, both 
tertiary and community hospitals. The Corporation shall 
guide, direct, develop and support such activities as may be 
related to the aforedescribed purposes, as well to the 
construction, purchase, ownership, maintenance, operation and 
leasing of one or more hospitals and related facilities. Solely for 
the above purposes, and without otherwise limiting its power, the 
Corporation is empowered to exercise all rights and powers 
conferred by the laws of the Commonwealth of Pennsylvania 
upon not -for-profit corporations. The Corporation does not 
contemplate pecuniary gain for profit, incidental or 
otherwise (emphasis added). See Exhibit A attached. 

2. At all times relevant and material hereto, UPMC has operated as the 

parent and controlling member of a nonprofit academic medical center and 
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integrated health care delivery system supporting the health care, research and 

educational services of its constituent hospitals and providers. 

3. UPMC and all of its constituent nonprofit charitable hospitals have 

been recognized as tax-exempt entities under Section 501(c)(3) of the Internal 

Revenue Code (IRC) and are all classified as public charities under Section 509(a)(3) 

of the IRC. 

4. UPMC and all of its constituent nonprofit, charitable hospitals have 

registered as institutions of purely public charity under the Institutions of Purely 

Public Charity Act, 10 P.S. §§ 371 et seq., and are exempt from Pennsylvania 

income, sales, use and local property taxes. 

5. In addition to their stated charitable purposes, UPMC also has a 

Patient's Bill of Rights required by the DOH at 28 Pa.Code § 103.22, published in 

various handbooks of its subsidiaries, posted in their offices, and published on the 

UPMC website as its "Patient Rights & Responsibilities at UPMC Hospitals" which 

provides in pertinent part: 

At UPMC, service to our patients is our top priority. We are 
committed to making your stay as pleasant as possible. We have 
adopted the following Patient Bill of Rights to protect the 
interests and promote the well-being of our patients. 

A patient has the right to medical and nursing services 
without discrimination based upon race, color, religion, 
ancestry, national origin, age, sex, genetics, sexual orientation, 
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gender identity, marital status, familial status, disability, veteran 
status, or any other legally protected group status.' 

Make Payment for Services: You are responsible for all services 
provided to you by UPMC. Payment may be made through 
third -party payers (such as your insurance company), by 
self -payment, or by making other payment arrangements for 
services not covered by insurance (emphasis added). 

6. An additional representation made by UPMC can be found at its web 

site at www.upmc.com through which it solicits the public for donations of financial 

support and volunteers, answering the question "Why Support UPMC?" as follows: 

Life Changing Medicine. Every day at UPMC lives are saved 
and quality of life is restored. We provide hope during difficult 
illnesses and compassion for every patient. 

We are deeply committed to the people who make up our 
communities and to making sure that everyone who comes 
through our doors has access to the very best, most advanced 
health care available. 

1 haps ://www.upmc .com/patients -visitors/patient-info/Pages/rights-and- 
responsibilities .aspx. 
Since the entry of its Consent Decree in 2014 UPMC deleted "source of payment" 
from the non-discrimination clause within the above -cited paragraph 5 of "Patient 
Rights." The non-discrimination provision based upon a patient's source of payment 
under the "Patient Bill of Rights" is provided for under 28 Pa. Code § 103.22(b)(13) 
and UPMC's deletion thereof is subject to disciplinary actions pursuant to 28 Pa. 
Code § 103.24. 
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It is our mission to provide outstanding patient care and to 
shape tomorrow's health care through clinical innovation, 
biomedical and health services research, and education. 

No matter the size or type, all gifts are meaningful and 
provide important support for all of the programs at UPMC. 
Please consider giving today (emphasis added).2 

C. PUBLIC FINANCIAL SUPPORT FOR UPMC 

As a charitable organization committed to public benefit, UPMC has enjoyed 

and benefitted from strong public financial support throughout its existence. 

7. Some examples of the public's financial support for UPMC include: 

a. Since at least 1952, the Hillman Company and the Hillman 

Family Foundations have donated a total of $77,098,497 

to benefit the public -at -large through what are today 

various UPMC entities and health care initiatives, 

including the UPMC Hillman Cancer Center. The 

Hillman's never intended that their donations would be 

used to only treat patients with certain types of insurance. 

b. In 2002, Highmark, whose funds come from its premium 

paying individual and employer customers, donated 

$250,000,000 as part of a joint initiative with UPMC, the 

2 https://www.upmc.com/about/support/why/Pages/default.aspx 

RR 77a 



Children's Hospital of Pittsburgh (now the Children's 

Hospital of Pittsburgh of UPMC), the St. Francis Health 

System, and the Jameson Health System (now UPMC 

Jameson), as follows: 

i. $233,000,000 to the Children's Hospital of 

Pittsburgh for the purchase of its Lawrenceville site 

and construction of a new hospital and pediatric 

research facility; and 

ii. $17,000,000 to the Jameson Health System (now 

UPMC Jameson) for the acquisition of the St. 

Francis Hospital of New Castle; and 

c. Since 2001 Highmark has donated another $4,161,600 to 

the Children's Hospital or its foundation to benefit the 

public -at -large. 

8. From July 1, 2005 through June 30, 2017, UPMC reported in its IRS 

Form 990 UPMC Group returns that it has received $1,272,514,014 in public and 

private contributions and grants to support its charitable health care, education and 

research missions. 

9. From its inception UPMC has additionally benefitted from hundreds of 

millions of dollars in accumulated state and federal income tax exemptions; city and 
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county property tax exemptions; and low -interest, tax-exempt government bonds 

and debt financing. UPMC receives approximately $40 million in annual real estate 

tax exemptions in Allegheny County alone from Allegheny County, the City of 

Pittsburgh, the Pittsburgh School District and the Carnegie Library. 

10. The public's support has not gone unrewarded in that UPMC has grown 

into one of Pennsylvania's largest health care providers and health care insurers. 

11. The public has paid for UPMC's dramatic expansion, yet thousands of 

those taxpayers who built UPMC are now being shut out of the very care they helped 

pay for. 

D. HISTORY 

In addressing the current matter, it is important to discuss the conduct that 

led to the current Consent Decrees and efforts that resulted in the second mediated 

agreement. 

Conduct Leading Up to Consent Decrees 

12. This case arose out of a dispute between UPMC and Highmark, two of 

Pennsylvania's largest charitable institutions, and has spread to impact healthcare 

consumers across the Commonwealth. It began in the spring of 2011 after 

Highmark and UPMC were unable to agree on new health care provider contracts 
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and Highmark announced its intention to acquire control of the West Penn 

Allegheny Health System ("West Penn Allegheny"). 

13. West Penn Allegheny was UPMC's main health care provider 

competitor in southwestern Pennsylvania and the Highmark/West Penn Allegheny 

affiliation resulted in the region's second Integrated Delivery and Finance System 

(IDFS) 3 - UPMC was the region's first. 

14. UPMC reacted to the Highmark/West Penn Allegheny affiliation by 

refusing to renew its health insurance provider contracts due to expire after 

December 31, 2012 4 on the basis that Highmark had become UPMC's competitor 

as a provider. UPMC took this position despite the fact that UPMC had been 

competing against Highmark as a health care insurer for more than a decade 

without similar objection from Highmark, and both UPMC and Highmark are 

charitable institutions committed to providing the public with access to high - 

quality, cost effective health care. 

15. In order to protect the interests of the general public caught in the 

middle of the respondents' contractual dispute, an agreement was negotiated 

between UPMC and Highmark through the auspices of then Governor Tom Corbett 

3 An "Integrated Delivery and Finance System" is comprised of health care providers 
and health care insurers under common control. 

4 The subject contracts had been in effect since 2002. 
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on May 1, 2012 (Mediated Agreement). The Mediated Agreement was intended to 

provide members of the public with additional time, i.e., until December 31, 2014, 

to transition insurance coverages to include the medical providers of their choice. 

Otherwise, thousands of patients risked disruptions in the course of their medical 

care and/or exposure to UPMC's substantially higher "Out -of -Network" charges. 

16. On January 1, 2013, Highmark re -launched its Community Blue Health 

Plan which was exempt from the anti -tiering and anti -steering' provisions under the 

respondents' existing 2002 contract as well as the Mediated Agreement. UPMC 

reacted by refusing treatment to Highmark Community Blue subscribers under any 

circumstance - even when those subscribers attempted to forego their Highmark 

insurance coverage and pay UPMC's charges directly out-of-pocket. UPMC's 

refusal to treat Highmark Community Blue subscribers occasioned considerable 

5 An anti-tiering/anti-steering provision is a contract provision between a health 
plan, like Highmark, and a health provider, like UPMC, which prohibits the health 
plan from providing customers with the option of using less costly health care 
providers while "steering" them away from more costly providers. Plans with these 
types of provisions are usually sold at a discount to plans that offer unfettered access 
to any provider. Anti -tiering and anti -steering provisions have recently been 
successfully challenged by the United States Department of Justice and the North 
Carolina Attorney General as anticompetitive. As part of a Joint Stipulation and 
Order Regarding a Proposed Final Judgment, the provisions were rendered void in 
existing health care provider contracts with health plans and their use was prohibited 
in future health care provider contracts with health plans. United States v. Charlotte - 
Mecklenburg Hospital Authority d/b/a/ Carolinas Healthcare System, 3:16-cv- 
00311 (W.D. NC Nov. 5, 2018) 
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hardship on Community Blue patients, many of whom were forced to find other 

providers .6 

17. UPMC and Highmark then engaged in aggressive and often misleading 

marketing campaigns which caused widespread public confusion and uncertainty as 

to the cost and access of Highmark subscribers to their UPMC physicians. 

18. In response, the "Patients First Initiative" was formed pulling together 

the Office of Attorney General (OAG), the Pennsylvania Insurance Department 

(PID) and the Pennsylvania Department of Health (DOH) to resolve the disrupted 

health care and In -Network access issues presented. After lengthy negotiations 

UPMC and Highmark agreed upon the terms reflected in the reciprocal Consent 

6 By way of example, UPMC: a) Refused to write and/or refill prescriptions for 
medications; b) Refused to schedule medical appointments and/or procedures, 
including pre and post -operative procedures and examinations; c) Refused obstetrics 
and gynecological services to long-term patients; d) Refused non -emergency based 
follow-up treatment to a patient admitted through the emergency room after learning 
that the patient subscribed to Highmark Community Blue; e) Advised a transplant 
patient who had been on the waiting list for four (4) years that he would have to find 
another provider f) Refused treatment to a patient with multiple health insurance 
policies because Highmark Community Blue was among the multiple policies held; 
and g) Refused to treat Highmark Community Blue patients, on a non -emergency 
basis, even though they offered to pay UPMC's charges out-of-pocket with cash. 
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Decrees approved by this Honorable Court on July 1, 2014, including for future 

modification of the Consent Decrees to promote the public's interest.? 

19. In spite of the Consent Decrees, however, UPMC and Highmark have 

continuously engaged in recurrent disputes that required informal mediations by the 

Office of Attorney General and other state agencies and foretell the negative 

consequences that will be suffered upon the public after the expiration of the existing 

Consent Decrees.8 

The Second Mediated Agreement 

20. On or about December 20, 2017, a Second Mediated Agreement was 

negotiated between UPMC and Highmark through the auspices of Governor Tom 

Wolf Despite the administration's best efforts, the agreement will only apply to 

Highmark's commercial insurance products - it does not include Highmark's 

Medicare Advantage products important to seniors or any other health plan UPMC 

decides it disfavors. 

21. Moreover, this latest agreement will only extend In -Network access to 

certain UPMC specialty and sole provider community hospitals for a period of two 

7 Copies of each of the respective Consent Decrees are attached as Exhibits B and 
C. 

8 In addition to the recurrent disputes recounted here, the record reflects the 
Commonwealth's three past formal enforcement actions before this Court - none of 
those enforcement actions involved the modification relief requested here. 
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to five years after June 30, 2019 and retreats from broader protections afforded under 

the Consent Decrees concerning emergency room and Out -of -Network rates as well 

as balance billing practices. 

22. As a result, despite the past assurances from UPMC that seniors would 

never be impacted by their contractual disputes, UPMC has failed to ensure that 

senior citizens and other vulnerable members of the public will continue to have 

affordable access to their health care providers. 

23. In light of the above circumstances and public statements by UPMC, 

the expiration of the Consent Decrees can only be expected to result in UPMC's 

eventual refusal to contract with other health insurers. Such refusal will result in 

more patients seeking access patients seeking access to UPMC on a cost -prohibitive 

Out -of -Network basis. These circumstances are in direct conflict with UPMC's 

status as a charitable institution developed through decades of public donations, tax - 

exemptions, and debt financing. 

E. UPMC'S DEPARTURE FROM ITS CHARITABLE PURPOSES 

As a charitable nonprofit health care institution, UPMC must continuously 

satisfy all of its obligations to the public, not only those that further its commercial 

goals. It is not a balancing test, UPMC's obligations to the public under state 

charities laws are not abated when a consumer has a health plan UPMC disfavors. 
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Although UPMC may receive reasonable compensation for the value of its services, 

it may not profit and is prohibited from private, pecuniary gain - the financial 

success of its health care operations must inure to the benefit of the public -at -large. 

Disputed Payments Concerning Highmark's Out of Network Riders 

24. Under the Consent Decrees, UPMC agreed that Highmark subscribers 

would pay no more than 60% of charges when Highmark subscribers sought care 

from UPMC on an Out -of -Network basis. Highmark created Out -of -Network policy 

riders offered to some of its self -insured employers under which Highmark would 

pay the 60% of Out -of -Network charges, less the usual co -payments and co- 

insurance. UPMC has thwarted the efforts of patients to use this rider which caused 

confusion as to: 

a. How much insurance coverage was actually provided by 

Highmark's Out -of -Network Riders in addition to a 

patient's applicable deductible, co -payment and/or co- 

insurance; 

b. Whether patients must pay all 60% of UPMC's Out -of - 

Network charges "up front" pursuant to paragraph 

IV(A)(6) of the decrees before receiving any treatment and 

before being reimbursed by Highmark; 
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c. Whether Highmark is obliged to pay UPMC directly under 

the prompt payment provision of paragraph IV(A)(6) of 

the Consent Decrees; and/or 

d. Whether UPMC must accept Highmark's pledge of 

prompt payment in lieu of demanding "up front" payments 

from patients for the entire 60% of UPMC's Out -of - 

Network charges or only the patients' applicable 

deductibles, co -payments and/or co-insurance. 

25. The above issues imposed both financial hardships, treatment denials 

and/or treatment delays upon Out -of -Network patients, for example: 

a. A patient had to change hospitals to have required surgery 

performed in February 2017 on an In -Network basis by her 

physician in order to avoid paying UPMC $11,816.67 in 

up -front charges; this was only possible because her 

physician was an independent provider with privileges at 

both UPMC and West Penn Hospital. 

b. Another patient was required to pay UPMC $65,181.70 in 

"up front" charges before UPMC would perform time 

sensitive brain surgery in November 2015 to remove a cyst 

that could lead to the patient's coma and sudden death. 
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The patient paid this amount to avoid treatment delay 

despite the fact that UPMC completed a "UPMC Patient 

In -Network Attestation" form for In -Network coverage 

under the cancer/oncology provision of the Consent 

Decree. UPMC ultimately reimbursed the patient months 

after the surgery and the unnecessary and exorbitant fees. 

26. The foregoing circumstances evidence the Consent Decrees' material 

shortcomings in securing the respondents compliance with their stated charitable 

purposes and support the merits of the Commonwealth's requested modifications. 

Refusal to Contract and Practices to Increase Revenue 

27. UPMC has made clear that it has no intention of contracting with 

Highmark concerning any of Highmark's Medicare Advantage plans, after June 30, 

2019. 

28. UPMC's latest refusal to contract with Highmark's Medicare 

Advantage plans after June 30, 2019 constitutes a reversal of prior representations 

to the public and the Commonwealth that seniors would never be affected by its 

contractual disputes with Highmark - that seniors would always have In -Network 

access to their UPMC physicians. See Exhibit D attached. 

29. UPMC's refusal to contract with Highmark has the practical effect of 

denying cost-effective In -Network access to a substantial segment of the very public 
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that is subsidizing and helping to sustain UPMC's charitable mission. Highmark has 

more than 100,000 Medicare Advantage participants in Pennsylvania. 

30. Additionally, UPMC has largely refused to commit its newly acquired 

health care systems to contracting with all health insurers going forward, saying only 

that it will agree to contract if health plans are willing to pay UPMC's self -defined, 

often higher, market rates. 

31. UPMC also employs practices that increase its revenue without 

apparent regard for the increase on the costs of the region's health care, including, 

but not limited to: 

a. Transferring medical procedures to its higher cost 

specialty providers; 

b. Utilizing "provider based," "facilities based" and/or 

"hospital based" billing practices that permit increased 

service charges in facilities where they had not been 

before; 

c. Balance billing Out -of -Network patients even when the 

insurance payments UPMC receives generally exceed the 

actual costs of UPMC's care; and 

d. Insisting upon full "up front" payments from Out -of - 

Network insureds before rendering any medical services. 
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Unfair and Misleading Marketing 

32. With large numbers of Pennsylvanians in health plans disfavored by 

UPMC, UPMC had an incentive to convince people to abandon those disfavored 

plans. 

33. On or about July 17, 2017, the UPMC Health Plan circulated a 

promotional flyer that offered employers within the service area of UPMC 

Susquehanna the opportunity to "[p]ut a lock on health care costs." 

34. The promotional flyer represented that: 

[w]ith this special, limited -time offer from UPMC Health 
Plan, you can lock in to single -digit premium increases 
through 2020. Given the double-digit increases during the 
last decade, this offer could translate to massive savings 
for your organization. Meanwhile, with UPMC Health 
Plan, your employees will be getting extensive in -network 
access to hospitals and providers, affordable plan options, 
and world -class local customer service they can count on. 

See Exhibit E attached. 

35. However, in the far lower -right hand corner of the flyer under "Terms 

and conditions" the flyer noted that, "UPMC Health Plan may, at its sole discretion, 

cancel, amend, modify, revoke, terminate or suspend this program at any time. 

Participation in this program and/or election of the offer is not a guarantee of 

continued plan availability or renewal." 
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36. UPMC also markets a limited UPMC Health Plan such that subscribers 

have unwittingly purchased coverage for UPMC's community hospitals that does 

not include In -Network access to UPMC's premier and/or exception9 hospitals, 

resulting in unexpected and much more costly Out -of -Network charges should 

subscribers need heightened levels of care from UPMC's premier or exception 

hospital providers. 

Access and Treatment Denials 

37. Despite UPMC's representation that it is "deeply committed to the 

people who make up our communities," UPMC does not ensure "that everyone who 

comes through [its] doors has access to the very best, most advanced health care 

available." Rather, only certain people who carry the right In -Network insurance 

card or are able to pay up front and in full for non -emergency medical services get 

access to UPMC's health care. 

9 Exception Hospitals are identified in Para. 5 of the Consent Decrees as "... Western 
Psychiatric Institute and Clinic, UPMC Bedford, UPMC Venango 
(Northwest),UPMC/Hamot and UPMC/Altoona, UPMC Horizon and any facility, 
any physician, facility or other provider services located outside the Greater 
Pittsburgh Area currently owned or acquired in the future by UPMC, or with whom 
UPMC has an agreement to handle provider contracting such as, but not limited to 
Kane Hospital, or any other physician or facility outside the Greater Pittsburgh Area 
determined by DOH to be essential to meet local community needs, by July 15, 
2014..." 
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Individuals: 

a. An established UPMC cancer patient with a rare and 

aggressive form of Uterine Carcinosarcoma has been 

advised that there is an 85% chance of her disease 

recurring within two years of her recently completed 

initial treatments, but nevertheless, was advised in July 

2018 that she will no longer be able to see her UPMC 

oncologists In -Network after June 30, 2019 unless she 

switches from her husband's employer provided 

Highmark health insurance to a non-Highmark In - 

Network insurance plan or prepays for the services she 

needs. 

b. An established UPMC kidney transplant patient with a 

history of complications from the removal of her ovaries 

and fallopian tubes is under the care of three UPMC 

specialists, but will no longer be able to see her UPMC 

transplant, gynecological and pain specialists after June 

30, 2019 unless she changes to a non-Highmark In - 

Network insurance plan with UPMC or prepays for the 

medical services she needs. 
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c. An established UPMC patient with five types of cancer 

from her experience as a World Trade Center first 

responder will not be able to continue to access UPMC 

facilities for treatments and procedures despite having 

three layers of available insurance, which included 

Highmark, and will be forced to travel more than 90 miles 

to receive specialized care or prepays for the services she 

needs. 

d. An established UPMC patient with Parkinson's disease, 

who has an Allegheny Health Network primary care 

physician and who treats with a UPMC Movement 

Disorder Specialist, which is critical to her treatment, will 

lose access to her UPMC Movement Disorder Specialist 

and be forced to travel over 90 miles to receive this 

specialized care or prepay for the medical services she 

needs. 

Employers: 

38. On or about August 14, 2017, UPMC Susquehanna notified patients of 

its Susquehanna Medical Group physician practice, who were employees of a 

Williamsport area manufacturing business, PMF Industries, that it was discontinuing 
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its access to the physician practice despite PMF's insurer having a contract with the 

physician practice. 10 PMF's insurer calculated hospital reimbursements using 

reference -based pricing and did not have a separate hospital contract. UPMC 

contended that: 

a. Although PMF employees' physicians visits would be 

covered under the physician practice contract, any hospital 

care the employees could need would not be covered as 

PMF Industries did not have a provider contract with 

UPMC Susquehanna for hospital services; 

b. Although PMF employees' physician visits would be 

covered under the physician practice contract, any tests or 

other services including, but not limited to, outpatient and 

hospital -based services, such as labs, imaging and cancer 

care, would not be covered as PMF did not have a provider 

contract with UPMC Susquehanna for these hospital - 

based services and PMF employees would be billed at full 

charges for these services; 

10 These actions are reminiscent of UPMC's complete refusal to treat any of 
Highmark's Community Blue subscribers during 2013 and 2014 and predict 
UPMC's future conduct. 
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c. The standard approach within the entire healthcare 

industry was to negotiate mutually agreed upon contracts 

for both physician and hospital services; 

d. In order to eliminate confusion about which services were 

covered and which were not, UPMC Susquehanna decided 

to discontinue access to the physician group to PMF 

employees until the matter was resolved to protect the 

employees against the risk of large out-of-pocket 

expenses; 

e. After 30 days Susquehanna Health Medical Group 

physicians would stop caring for their medical needs until 

further notice; 

f. If the employee felt he or she still required ongoing 

medical care they should seek an alternative physician 

provider immediately and that UPMC Susquehanna would 

assist in transferring their medical records to another 

provider if requested; and 

g. That UPMC Susquehanna remained hopeful that PMF 

Industries would reconsider its position so that they could 
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the tens of thousands of dollars and in excess of UPMC's costs and reasonable value 

of services provided. 

Medicare and Older Pennsylvanians: 

43. UPMC's decision to not participate in certain Highmark or other Blue 

Cross Blue Shield Medicare Advantage plans imposes special costs and hardships 

on seniors. 

44. If a Medicare participating patient should desire to switch to a new 

health care insurer to retain In -Network access to their UPMC physician, they risk 

being medically underwritten and the possibility of higher insurance premiums 

should they have a pre-existing medical condition, a circumstance that many senior 

citizens on fixed incomes can ill -afford. For example: 

a. After 12 months in a Medicare Advantage plan, seniors 

cannot switch to a Medicare Supplement plan (Medigap) 

without the possibility of being medically underwritten for 

pre-existing conditions, be subjected to a six-month "look 

back period" before coverage begins, and be required to 

pay higher premiums and other costs as a result of those 

conditions. 12 

12 Original Medicare is not a part of the Affordable Care Act (ACA) and is not 
subject to the ACA's prohibition against medical underwriting for pre-existing 
conditions. 
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b. Seniors with pending surgeries, costly diagnostic tests, 

chronic illnesses, and those living in nursing homes or 

assisted living facilities, who desire to change to a 

Medigap insurer, may simply have their applications 

denied outright. 

c. Seniors with employer or union coverage may not be able 

to switch back from a Medicare Advantage plan after 

changing insurers and could also lose coverage for their 

spouse and dependents. 

d. Although Medicare Advantage plans are required to cover 

pre-existing conditions, they often entail restrictive 

provider networks and coverage differences that can also 

result in higher deductibles, co -pays and/or premiums. 

e. For example, an established UPMC Medicare patient 

diagnosed with Lymphocytic Leukemia who receives 

blood transfusions every two weeks at the Hillman Cancer 

Center, and could suffer a fatal "brain bleed" should she 

stop treatment, who has a Highmark Freedom Blue PPO 

Medicare Advantage Plan, has been told she will no longer 

be able to see her oncologist after June 30, 2019 unless she 
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pays for UPMC's services up -front, which can cost 

upwards of $100,000; financial constraints prevent this 

patient from using other insurers due to higher co -pays for 

specialist visits and routine scans as well as more 

restrictive Out -of -Network coverage. 

Emergency: 

45. Further, under Section 1395dd of the Emergency Medical Treatment 

and Labor Act (EMTALA), 42 U.S.C. § 1395dd, hospitals are required to treat all 

persons who come to an emergency room when in an emergency medical condition 

or in labor. 

46. UPMC acquires more than 60% of its patient admissions through its 

emergency rooms and when a patient is treated for an emergency condition or 

admitted for an emergency, the patient's health plan is obligated to pay for the 

patient's care. 

47. Since patients in an emergency medical condition often have no control 

over the emergency room they are taken to when their emergency occurs, it is 

common for patients to be taken to emergency rooms in hospitals which are outside 

the networks of their health plans. 

48. In those situations, the health plan pays the bill of the hospital at rates 

negotiated on an ad hoc basis. 
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49. In such circumstances for commercial patients', UPMC tenders bills 

to the health plans at its full charges, representing UPMC's highest prices, and each 

bill is individually negotiated. If the price negotiated is below UPMC's posted 

chargemaster price, the patient may be billed for this difference or balance. 

50. If UPMC can deny contracting with Highmark (or any other health 

insurer for that matter), those insurer's members will nonetheless still arrive at 

UPMC's emergency rooms through no choice of their own; those insurers and 

UPMC will negotiate each bill; and those insurers, employers in the case of self - 

insured employers, and their members will pay significantly higher prices for 

UPMC's emergency care. 

51. These higher costs will be borne immediately by all employers who are 

self -insured under an Administrative Services Only (ASO) contract with Highmark 

or another disfavored health plan, while employers who are fully insured with 

Highmark will pay higher insurance rates in the future as the higher costs are 

incorporated into their future rates. Imposing these higher costs conflicts with 

UMC's stated charitable mission. 

Intent to Require All Out -of -Network Patients to Pay Up -Front and In - 
Full 

' Medicare patients are reimbursed according to the Medicare Fee Schedule and 
Medicare patients cannot be balanced bill for the difference between the Medicare 
Fee Schedule and UPMC's Chargemaster prices. 35 P.S. § 449.34. 
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52. UPMC has made clear that after the expiration of its Consent Decree 

on June 30, 2019, all Out -of -Network patients regardless of their insurer will be 

required to pay all of UPMC's expected charges for their non -emergency health care 

services up -front and in -full before receiving any services from UPMC providers." 

53. Although UPMC's Out -of -Network charges for Medicare patients will 

be limited to the applicable rates established by the Centers for Medicare and 

Medicaid (CMS), UPMC's up -front and in -full payment demand will effectively 

deny access to all those who lack the financial wherewithal and ability to pay the 

Medicare rates up -front or in -full. 

54. All non -Medicare patients will be in an even more difficult position as 

they will be required to pay UPMC's charges in -advance and in -full without the 

limitation of CMS's applicable rates or the existing 60% limitation under paragraph 

IV.A.6. of UPMC's Consent Decree. 

55. UPMC's refusal to entertain any non -contract "referenced based 

pricing" coupled with its intended up -front and in -full billing practice post -June 30, 

2019 will result in both UPMC's unjust enrichment as patients will be forced to pay 

amounts in excess of the reasonable value of UPMC's services and denial of care to 

14 

https://www.upmc.com/-/media/upmc/patients-families/choice-is- 
vital/medicareadvancepay.pdf 
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patients in contradiction to UPMC's stated charitable mission and representations to 

the public.' 

Assets, Spending and Compensation Practices 

UPMC's Current Financial Success Belies Its Need to Deny Care to 
Anyone 

56. At its fiscal year ended December 31, 2017, UPMC's consolidated 

financial statements reported: 

a. $5,601,837,000 in net assets which included $529,631,000 in 

cash and cash equivalents consisting of savings and temporary 

cash investments, as well as $5,072,206,000 in publicly traded 

securities and other investments, all with maturities of three days 

or less that are unrestricted as to their expenditure. 

b. Further analysis of UPMC's consolidated financial statements 

reveals that after satisfying all of its current liabilities, i.e., 

liabilities payable within one year, UPMC reports that it will still 

have $1,462,477,000 in cash and cash equivalents as well as 

publicly traded securities and other investments with maturities 

of three days or less that are unrestricted as to their expenditure. 

15 Temple University Hospital, Inc., v. Healthcare Management Alternatives, Inc., 
832 A.2d 501 (Pa. Super. Ct., 2003)(Absent express agreement to pay, the law 
implies a promise to pay a reasonable fee for a health provider's services based upon 
what the services are ordinarily worth). 
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57. As such, UPMC's financial position and large share of the provider and 

insurance markets belie any contention that contracting with Highmark, or any other 

competing health provider or insurer, will place its charitable assets and mission at 

any unreasonable risk. 

58. In fact, UPMC was able to obtain its financial position and large share 

of the provider and insurance markets while subject to its Consent Decree and while 

providing access to seniors with Highmark Medicare Advantage plans. 

59. UPMC's executives and governing board appear to simply prefer the 

status and perquisites associated with purely commercial pursuits rather than 

furthering the public's interests in high quality, cost-effective and accessible health 

care. 

60. UPMC's spending and compensation practices mimic material aspects 

of a purely commercial enterprise in that: 

a. UPMC's CEO receives in excess of $6 million in annual 

compensation and UPMC has 31 executives who receive 

in excess of $1 million in compensation. A comparison of 

UPMC's IRS Forms 990 with other nonprofit charitable 

health care systems reveals that UPMC pays executive 

compensation well -above that of its nonprofit competitors, 
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calling into question whether the compensation is 

unreasonably excessive; 

b. UPMC's corporate offices occupy the top floors of the 

U.S. Steel Building in Pittsburgh, one of the city's most 

prestigious and costly locations. 

Wasteful Expenditures of Charitable Resources 

61. In recent years, UPMC has made a series of decisions about how to use 

its significant charitable resources. Many of those decisions are clearly motivated 

by commercial gain without regard to UPMC's charitable purposes, as evidenced by 

the duplicative services it is creating. For example: 

a. UPMC's $250M construction of its UPMC East hospital 

within 1.2 miles of Highmark's Forbes Regional Hospital; 

b. UPMC's proposed construction of its UPMC South 

hospital in close proximity to Highmark's Jefferson 

Regional Medical Center; 

c. UPMC's recently announced $2 billion expansion plan to 

construct three specialty -care hospitals in areas already 

concentrated with existing health care providers within 

Pittsburgh's city limits. 
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62. In addition to the wasteful duplications alleged, the above - 

circumstances risk reducing the quality of the respondents' services through the sub - 

optimization that occurs when the limited number of medical procedures required to 

develop expertise is divided among two or more providers. 

63. These additional wasteful expenditures will be paid for by taxpayers, 

employers and those who purchase health insurance and health care services 

individually. They pay once through the tax benefits and charitable donations they 

provide to UPMC and they pay a second time through higher prices for inefficiently 

used, duplicative facilities owned by UPMC and other providers. Some who pay 

twice are then denied care at the very UPMC facilities they helped build. 

F. UPMC'S EXPANSION 

The effects on the public of UPMC's conduct were previously limited to the 

greater Pittsburgh area. However, with its expansion across the Commonwealth, 

even more patients and payers will experience these negative impacts. 

64. Since the implementation of the Consent Decrees, UPMC has acquired 

control of the following health care providers and grown well beyond its initial 

southwestern Pennsylvania footprint: 

a. Susquehanna Health System, in Williamsport, PA, now 

operating as UPMC Susquehanna; 
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b. Jameson Health System, in New Castle, PA, now 

operating as UPMC Jameson; 

c. Pinnacle Health System, in Harrisburg, PA, now operating 

as UPMC Pinnacle; 

d. A joint venture with the Reading Health System, in 

Reading, PA, now known as Tower Health that commits 

the system to the UPMC Health Plan; 

e. Charles Cole Memorial Hospital in Coudersport, PA; and 

f. Somerset Hospital in Somerset, PA. 

65. Three of the above transactions involve significant additional 

acquisitions: 

a. UPMC Pinnacle has acquired control of five additional 

hospitals in Cumberland, York and Lancaster Counties; 16 

b. Reading Health System/Tower Health has acquired 

control of five additional hospitals in Chester, 

Montgomery and Philadelphia Counties,' and 

16 Carlisle Hospital, York Memorial Hospital, Heart of Lancaster Hospital, 
Lancaster Regional Hospital and Hanover Hospital. 

17 Brandywine Hospital, Phoenixville Hospital, Pottstown Memorial Medical 
Center, Jennersville Regional Hospital, and Chestnut Hill Hospital. 
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c. UPMC Susquehanna has acquired two hospitals in Clinton 

and Northumberland Counties." 

66. These additional acquisitions have significantly expanded UPMC's 

footprint throughout most of Pennsylvania as both a health care provider and insurer. 

67. UPMC now controls more than 30 academic, community and specialty 

hospitals, more than 600 doctors' offices and outpatient sites, and employs more 

than 4,000 physicians." 

68. UPMC describes its Insurance Services Division, which includes the 

UPMC Health Plan, as being the largest medical insurer in western Pennsylvania, 

covering approximately 3.2 million members.'" 

69. UPMC purports to be the largest non -governmental employer in 

Pennsylvania with 80,000 employees.' 

70. As UPMC grows in both clinical and geographic scope, its potential to 

deny care or increase costs will impact thousands more Pennsylvanians. 

G. COUNTS 

COUNT I 

18 Sunbury Hospital and Lock Haven Hospital. 

19 https://www.upmc.com/about/facts/pages/default.aspx 

20 https://www.upmc.com/about/facts/pages/default.aspx 

'https://www.upmc.com/about/facts/pages/default.aspx 

RR 106a 



Modification of the Consent Decrees is Necessary to Ensure Compliance with 
Charities Laws 

71. Paragraphs 1 through 70 are incorporated as if fully set forth. 

72. The Consent Decrees provide, in part, that they are to be interpreted 

consistent with protecting the public and the respondents' charitable missions. 

Paragraph IV(C)(10) of the Consent Decrees further provides that, "if the OAG . . . 

believes modification of [the Consent Decrees] would be in the public interest, [the 

OAG] shall give notice to the other [sic] and the parties shall attempt to agree on a 

modification. . . . If the parties cannot agree on a modification, the party seeking 

modification may petition the Court for modification and shall bear the burden of 

persuasion that the requested modification is in the public interest." 

73. As required by paragraph IV(C)(10) of the decrees, the Commonwealth 

has notified all other parties of its belief that modification of the Consent Decrees is 

needed to protect the public's interests in order to: 

a. Enable patients' continued and affordable access to their 

preferred health care providers and facilities; 

b. Protect against the respondents' unjust enrichment; 

c. Promote the efficient use of the respondents' charitable 

assets; and 
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d. Restore the respondents to their stated charitable missions 

beyond June 30, 2019. 

74. UPMC's conduct including, but not limited to the following, will result 

in it not operating free from a private profit motive: 

a. Demanding up -front payments in -full from all Out -of -Network 

patients based upon UPMC's estimated charges and resulting in 

payments in excess of the value of the services rendered by 

UPMC; 

b. Utilizing facilities based billing for services where they had not 

been before; and 

c. Transferring medical procedures to its higher cost specialty 

providers. 

75. Consequently, the Commonwealth sought the following modifications 

to the Consent Decrees. Highmark agreed to these modifications, UPMC did not. 

Those terms included: 

a. Imposing internal firewalls on the respondents that 

prohibit the sharing of competitively sensitive information 

between the respondents' insurance and provider 

subsidiaries; 
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b. Imposing upon the respondents' health care provider 

subsidiaries a "Duty to Negotiate" with any health care 

insurer seeking a services contract and submit to single, 

last best offer arbitration after 90 days to determine all 

unresolved contract issues; 

c. Imposing upon the respondents' health care insurance 

subsidiaries a "Duty to Negotiate" with any credentialed 

health care provider seeking a services contract and submit 

to single, last best offer arbitration after 90 days to 

determine all unresolved contract issues; 

d. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any practice, term or 

condition that limits patient choice, such as anti -tiering or 

anti -steering; 

e. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "gag" clause, practice, 

term or condition that restricts the ability of a health plan 

to furnish cost and quality information to its enrollees or 

insureds 

RR 109a 



f. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "most favored nation" 

practice, term or condition; 

g. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "must have" practice, 

term or condition; 

h. Prohibiting the respondents from utilizing any "provider - 

based" billing practice, otherwise known as "facility - 

based" or "hospital -based" billing; 

i. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "all -or -nothing" 

practice, term or condition; 

j. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any exclusive contracts or 

agreements; 

k. Requiring the respondents' health care provider 

subsidiaries to limit charges for all emergency services to 

Out -of -Network patients to their average In -Network 

rates; 
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P - 

q. 

1. Prohibiting the respondents from terminating any existing 

payer contracts prior to their termination dates for 

anything other than cause; 

m. Requiring the respondents' health care insurance 

subsidiaries to pay all health care providers directly for 

emergency services at the providers' In -Network rates; 

n. Prohibit the respondents from discriminating against 

patients based upon the identity or affiliation of the 

patients' primary care or specialty physicians, the patients' 

health plan or utilization of unrelated third -party health 

care providers; 

o. Requiring the respondents to maintain direct 

communications concerning any members of their 

respective health plans being treated by the other's 

providers; 

Prohibiting the respondents from engaging in any public 

advertising that is unclear or misleading; 

Requiring the respondents to replace a majority of their 

respective board members who were on their respective 

boards as of April 1, 2013 by January 1, 2020, with 
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individuals lacking any prior relationship to either 

respondent for the preceding five (5) years; and 

r. Extending the duration of the modified Consent Decrees 

indefinitely. 

76. Nothing in the requested relief will prohibit the respondents from 

continuing to develop both broad and narrow health care provider and/or health care 

insurance networks. 

77. Nothing in the requested relief will limit or suppress competition 

among health care providers or insurers - it will create a level playing field and 

promote competition on the basis of provider -versus -provider and insurer -versus - 

insurer. 

78. As public charities, the respondents will only be precluded from 

refusing to contract with any insurer or provider who desires a contractual 

relationship through the usual course of negotiations with last best offer arbitration 

compulsory after 90 days of failed negotiations. 

79. The above terms were discussed with Highmark on November 14, 2018 

and with UPMC on November 26, 2018. After receiving and responding to the 

respondents' feedback the terms were formally presented to them 

contemporaneously on December 14, 2018. 
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80. Highmark has agreed to the Commonwealth's requested modifications 

set forth in the proposed modified decree attached as Exhibit G as long as they also 

apply to UPMC. 

81. UPMC has rejected the Commonwealth's requested modifications of 

its Consent Decree thus requiring that the Commonwealth petition this Court for the 

desired relief pursuant to paragraph IV(C)(10) of UPMC's Consent Decree. 

82. Paragraph IV(C)(11) of UPMC's Consent Decree provides that, 

"[u]nless this Consent Decree is terminated, jurisdiction is retained by this Court to 

enable any party to apply to this Court for such further orders and directions as may 

be necessary and appropriate for the interpretation, modification and enforcement 

of this Consent Decree " (emphasis added). 

83. There are no limitations or parameters imposed on the scope of 

permissible modifications, only that they must be shown to promote the public 

interest. 

84. Modification as requested herein has never been considered by this 

Court nor by our Supreme Court. 

WHEREFORE, the Commonwealth respectfully requests that this Honorable 

Court modify the Consent Decrees of both UPMC and Highmark through the single 

combined decree attached hereto as Exhibit G to ensure that the benefits of In - 

Network access to their health care programs and services are available to the public - 
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at large and not just to those patients acceptable to them based upon their competitive 

strategic and financial considerations. 

IN THE ALTERNATIVE, the Commonwealth respectfully requests that 

reimbursements to both UPMC's and Highmark's provider subsidiaries and 

physicians for all Out -of -Network services be limited to the reasonable value of their 

services which is no more than the average of their In -Network rates; In -Network 

rates for this purpose meaning the average of all the respondents' In -Network 

reimbursement rates for each of its specific health care services, including, but not 

limited to, reimbursement rates for government, commercial and their integrated 

health plans. 

COUNT II 

UPMC's Violation of the Solicitation of Funds for Charitable Purposes Act 
(Charities Act) 

85. Paragraphs 1 through 84 are incorporated as if fully set forth. 

86. Section 3 of the Charities Act, 10 P.S. § 162.3, defines "Charitable 

purposes" in pertinent part as follows: 

Any benevolent, educational, philanthropic, humane, 
scientific, patriotic, social welfare or advocacy, public 
health, environmental conservation, civic or other 
eleemosynary objective, . . . . 

87. Section 3 of the Charities Act, 10 P.S. § 162.3, defines "Charitable 

organization," in pertinent part, as follows: 
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Any person granted tax exempt status under section 
501(c)(3) of the Internal Revenue Code of 1986 (Public 
Law 99-514, 26 U.S.C. § 501(c)(3)) . . . . 

88. Section 3 of the Charities Act, 10 P.S. § 162.3, defines "Solicitation" in 

pertinent part as follows: 

Any direct or indirect request for a contribution on the 
representation that such contribution will be used in whole 
or in part for a charitable purposes, including, but not 
limited to, any of the following: 

(2) Any written or otherwise recorded or 
published request that is mailed, sent, delivered, 
circulated, distributed, posted in a public place or 
advertisement or communicated by press, telegraph, 
television or any other media. 

89. Section 3 of the Charities Act, 10 P.S. § 162.3, defines a "Contribution" 

in pertinent part as follows: 

The promise, grant or pledge of money . . . or other thing 
of any kind or value . . . in response to a solicitation, 
including the payment or promise to pay in consideration 
of a performance, event or sale of a good or service . . . . 

90. Section 6(a)(2) of the Charities Act, 10 P.S. § 162.6(a)(2), exempts 

from the registration requirements of the Charities Act, "[h]ospitals which are 

subject to regulation by the Department of Health or the Department of Public 

Welfare and the hospital foundation, if any, . . . ." 
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91. Section 6(b) of the Charities Act, 10 P.S. § 162.6(b), provides however 

that, "[e]xemption from the registration requirements of this act shall in no way limit 

the applicability of other provisions of the act to a charitable organization . . . except 

that written notice under section 9(k) and 13(c) shall not apply." 

92. Section 13(d) of the Charities Act, 10 P.S. §162.13(d), provides that, 

"[a] charitable organization may not misrepresent its purpose or nature or the 

purpose or beneficiary of a solicitation. A misrepresentation may be accomplished 

by words or conduct or failure to disclose a material fact." 

93. In pertinent part, Section 15 of the Charities Act, 10 P.S. § 162.15, 

prohibits the following acts in the planning, conduct or execution of any solicitation 

or charitable sales promotion: 

(a) General rule. - Regardless of a person's intent or the lack of 
injury, the following acts and practices are prohibited in the 
planning, conduct or execution of any solicitation or charitable 
sales promotion: 

(1) Operating in violation of, or failing to comply with, 
any of the requirements of this act (emphasis 
added). . . . 

(2) Utilizing any unfair or deceptive acts or practices or 
engaging in any fraudulent conduct which creates a 
likelihood of confusion or of misunderstanding. 

(5) Misrepresenting or misleading anyone in any 
manner to believe that . . . the proceeds of such 
solicitation or charitable sales promotion will be 
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used for charitable purposes when such is not the 
fact. 

94. At all times relevant and material hereto, UPMC has represented to its 

contributors: 

a. that UPMC provides hope during difficult illnesses and 

compassion for every patient; 

b. that UPMC is deeply committed to the people who make 

up their communities and to making sure that everyone 

who comes through their doors has access to the very 

best, most advanced health care available; and 

c. that UPMC makes sure that their patients benefit from 

every available medical innovation. 

95. As evidenced by UPMC's IRS Form 990 filings covering its fiscal years 

ended June 30, 2006 through June 30, 2017, UPMC reported receiving public 

contributions and grants totaling $1,272,514,014. 

96. UPMC's decisions to deny access to the public, including PMF, self - 

insured employers, others and Highmark's Community Blue members and forego 

future contracts with Highmark after June 30, 2019 contradict UPMC's prior 

representations to donors in violation of Sections 13 and 15 of the Charities Act, 10 

P.S. §§ 162.13 and 162.15. 

97. Section 19 of the Charities Act, 10 P.S. § 162.19(a) provides: 
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(a) General rule.-Whenever the Attorney General or any 
district attorney shall have reason to believe, or shall be advised 
by the secretary, that the person is operating in violation of the 
provisions of this act, the Attorney General or district attorney 
may bring an action in the name of the Commonwealth against 
such person who has violated this act, to enjoin such person from 
continuing such violation and for such other relief as the court 
deems appropriate. In any proceeding under this subsection, the 
court may make appropriate orders, including: 

(1) the appointment of a master or receiver; 

(2) the sequestration of assets; 

(3) the reimbursement of persons from whom 
contributions have been unlawfully solicited; 

(4) the distribution of contributions in accordance with 
the charitable purposes expressed in the registration 
statement or in accordance with the representations 
made to the person solicited; 

(5) the reimbursement of the Commonwealth for 
attorneys' fees and the costs of investigation, 
including audit costs; 

(6) the assessment of a civil penalty not exceeding 
$1,000 per violation of the act, which penalty shall 
be in addition to any other relief which may be 
granted; and 

(7) the granting of other appropriate relief. 

WHEREFORE, the Commonwealth respectfully requests that this 

Honorable Court: 
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a. Find UPMC to be in violation of the Charities Act, for engaging 

in acts prohibited by Section 15(a)(1), (2) and (5) of the Charities 

Act, 10 P.S. § 162.15(a)(1), (2), and (5); 

b. Enjoin UPMC from conducting any further charitable 

solicitations in violation of the Charities Act; 

c. Order UPMC to provide a full accounting of the contributions 

received since July 1, 2006; 

d. Impose a civil penalty upon UPMC of One Thousand Dollars 

($1,000) for each violation of the Charities Act; 

e. Award the Commonwealth its costs of investigation, attorneys' 

fees, filing fees and costs of this action; 

f. Limit UPMC's reimbursements for all Out -of -Network services 

to the reasonable value of its services which are no more than 

the UPMC's average In -Network rates; In -Network rates for this 

purpose meaning the average of all UPMC's In -Network 

reimbursements for each of its specific health care services, 

including but not limited to, reimbursement rates for 

government, commercial and its integrated health plan; and 

g. Order any other relief the Court deems appropriate. 
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COUNT III 

UPMC's Breach of its Fiduciary Duties of Loyalty and Care Owed to its 
Constituent Health Care Providers and Public -at -Large 

98. Paragraphs 1 through 97 are incorporated as if fully set forth. 

99. Section 5712 of the Nonprofit Corporation Law provides: 

Standard of care and justifiable reliance 

(a) Directors. --A director of a nonprofit corporation shall 
stand in a fiduciary relation to the corporation and shall 
perform his duties as a director, including his duties as a 
member of any committee of the board upon which he may 
serve, in good faith, in a manner he reasonably believes to 
be in the best interests of the corporation and with such 
care, including reasonable inquiry, skill and diligence, as 
a person of ordinary prudence would use under similar 
circumstances. In performing his duties, a director shall be 
entitled to rely in good faith on information, opinions, 
reports or statements, including financial statements and 
other financial data, in each case prepared or presented by 
any of the following: 

(1) One or more officers or employees of the 
corporation whom the director reasonably 
believes to be reliable and competent in the 
matters presented. 

(2) Counsel, public accountants or other 
persons as to matters which the director 
reasonably believes to be within the 
professional or expert competence of such 
person. 

(3) A committee of the board upon which he 
does not serve, duly designated in accordance 
with law, as to matters within its designated 
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authority, which committee the director 
reasonably believes to merit confidence. 

(b) Effect of actual knowledge. --A director shall not be 
considered to be acting in good faith if he has knowledge 
concerning the matter in question that would cause his 
reliance to be unwarranted. 

(c) Officers. --Except as otherwise provided in the bylaws, 
an officer shall perform his duties as an officer in good 
faith, in a manner he reasonably believes to be in the best 
interests of the corporation and with such care, including 
reasonable inquiry, skill and diligence, as a person of 
ordinary prudence would use under similar circumstances. 
A person who so performs his duties shall not be liable by 
reason of having been an officer of the corporation. 

15 Pa.C.S. § 5712. 

part: 

100. Section 5547(a) of the Nonprofit Corporation Law provides in pertinent 

(a) General rule. -- Every nonprofit corporation 
incorporated for a charitable purpose or purposes may 
take, receive and hold such real and personal property as 
may be given, devised to, or otherwise vested in such 
corporation, in trust, for the purpose or purposes set forth 
in its articles. The board of directors or other body of the 
corporation shall, as trustees of such property, be held to 
the same degree of responsibility and accountability as if 
not incorporated, . . 

15 Pa.C.S. § 5547(a). 

101. Section 5547(b) of the Nonprofit Corporation Law provides that: 

(b) Nondiversion of certain property. -- Property 
committed to charitable purposes shall not . . . be diverted 
from the objects to which it was donated, granted or 
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devised, unless and until the board of directors or other 
body obtains from the court an order under 20 Pa.C.S. Ch. 
77 Subch. D (relating to creation, validity, modification 
and termination of trust) specifying the disposition of the 
property (footnote omitted). 

15 Pa.C.S. § 5547(b). 

102. Section 7781 of the Uniform Trust Act, provides in pertinent part: 

(a) What constitutes breach of trust. --A violation by a trustee 
of a duty the trustee owes to a beneficiary is a breach of 
trust. 

b) Remedies. --To remedy a breach of trust that has occurred 
or may occur, the court may order any appropriate relief, 
including the following: 

(1) Compelling the trustee to perform the 
trustee's duties. 

(2) Enjoining the trustee from committing a 
breach of trust. 

(3) Compelling the trustee to redress a breach of 
trust by paying money, restoring property or 
other means. 

(4) Ordering a trustee to file an account. 

(5) 

(7) 

Taking any action authorized by Chapter 43 
(relating to temporary fiduciaries). 

Removing the trustee as provided in section 
7766 (relating to removal of trustee - UTC 
706). 

(8) Reducing or denying compensation to the 
trustee. 
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(9) Subject to section 7790.2 (relating to 
protection of person dealing with trustee - 

UTC 1012): 

(i) voiding an act of the trustee; 

(ii) imposing a lien or a constructive 
trust on trust property; or 

(iii) tracing trust property 
wrongfully disposed of and 
recovering the property or its 
proceeds. . . . 

20 Pa.C.S. § 7781. 

103. UPMC instituted a policy of not treating Highmark Community Blue 

members, even when those members were UPMC patients, Highmark had 

committed to paying UPMC, and UPMC had contractually committed to treating 

such patients. 

104. UPMC Susquehanna closed one of its physician practices, the 

Susquehanna Health Medical Group, to the employees of PMF Industries because 

PMF lacked a hospital provider contract with UPMC Susquehanna for hospital - 

based services - UPMC Susquehanna took this action despite PMF Industries having 

contracted with the physician practice through another insurer and leaving PMF's 

employees with 30 days to find alternative physicians. 

105. UPMC has further decided against extending or entering into any new 

contracts that would provide Highmark members with In -Network access to many 
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of UPMC's hospitals or physicians beyond June 30, 2019, even though such a 

decision will increase health care costs to consumers and employers throughout 

western Pennsylvania, especially when consumers require emergency care. 

106. UPMC is also refusing to contract with Highmark for any of its non- 

commercial Medicare Advantage plans which will deny In -Network access to 

seniors who cannot change their insurance plan and may result in higher premium 

costs for seniors with a pre-existing medical condition. 

107. The actions of UPMC are defeating the very purposes of the corporate 

charter under which UPMC was created, in that: 

a. it denied medical care to Highmark's more than 30,000 

Community Blue members as well as the employees of 

PMF Industries in spite of UPMC's stated purpose of 

providing an accessible health care system and its 

contractual commitments to serve those customers; and 

b. its decision to forego future commercial contracts with 

Highmark after June 30, 2019 as well as Highmark's non- 

commercial Medicare Advantage plans will subject 

hundreds of thousands of Highmark insurance members to 

UPMC's higher Out -of -Network charges for emergency 

care and further operate to reduce UPMC's accessibility 
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by discriminating against patients based upon their source 

of payment and making UPMC's health care services cost - 

prohibitive. 

108. The discriminatory policies pursued by UPMC are: 

a. in breach of its stated charitable purposes and inherent 

contractual obligations owed to the Commonwealth under 

UPMC's corporate charter; 

b. in breach of its fiduciary duties and stated charitable 

purposes to further the charitable missions of its 

constituent subsidiary hospitals as their sole controlling 

member; 

c. inapposite to the public's interest in having access to high 

quality, affordable health care; 

d. in callous disregard of the treatment disruptions and 

increased costs suffered by its patients; 

e. in disregard of the substantial public subsidies and 

donations UPMC has enjoyed throughout its existence 

from the general public; and 

f. a clear and misguided effort to pursue commercial policies 

and objectives designed to increase UPMC's revenue and 
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market shares at the public's expense and its stated 

charitable purposes. 

109. The actions complained of are causing widespread confusion among 

the public and personal hardships for many individual UPMC patients. UPMC's 

exorbitant executive salaries and perquisites in the form of corporate jets and 

prestigious office space waste and divert charitable assets. Moreover, UPMC's 

misleading promotional campaigns and unnecessary litigation damage UPMC's 

goodwill and reputation which were earned through public tax and charitable 

donation support. 

110. Absent the intervention of this Court, nothing will prevent UPMC from 

refusing to contract with any other health care insurer in the future such that only 

subscribers to the UPMC Health Plan will have In -Network access to UPMC's 

providers, further limiting In -Network access to UPMC's providers and increasing 

the public's overall costs of health care. 

WHEREFORE, the Commonwealth respectfully requests that this 

Honorable Court: 

a. Find that UPMC is failing to operate in compliance with its stated 

charitable purposes of providing the public with high quality, 

cost-effective and accessible health care; 
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b. Find that UPMC is in breach of its fiduciary duties and stated 

charitable purpose of furthering the charitable missions of its 

constituent subsidiary hospitals as their sole controlling member; 

c. Find that UPMC is failing to ensure that its advertising and 

promotional materials are truthful and not misleading; 

d. Find that UPMC is failing to comply with the representations 

made to donors in its solicitations for donations; 

e. Enjoin UPMC from denying access or treatment to any patient 

based upon the source of the patient's payment or the identity of 

their health care insurer; 

f. Modify the terms of UPMC's Consent Decree as proposed in 

Count I or, alternatively, limit UPMC's reimbursements for all 

Out -of -Network services to the reasonable value of its services 

which are no more than the average of UPMC's In -Network 

rates; In -Network rates for this purpose meaning the average of 

all of UPMC's In -Network reimbursement rates for each of its 

specific health care services provided, including, but not limited 

to, reimbursement rates for government, commercial and their 

integrated health plan; 
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g. Order UPMC to reimburse Highmark members for any Out -of - 

Network costs and expenses suffered as a result of the actions 

complained of; 

h. Order UPMC to substantiate the reasonableness of: 

A) UPMC's executive staff compensation; 

B) the expenditures on its chartered and/or 

corporate jets; 

C) the costs of UPMC's expansive building and 

expansions plans; and 

D) the costs of its public advertising, 

promotions, advocacy campaigns and 

litigation fees to support its unlawful 

activities; 

i. Make structural changes to the Board of Directors and Executive 

Management of UPMC; and 

j. Order any other relief this Court deems appropriate. 

COUNT IV 

UPMC'S Violations of the Unfair Trade Practices and Consumer Protection 
Law (Consumer Protection Law) 

111. Paragraphs 1 through 110 are incorporated as fully set forth. 
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112. At all times relevant and material, UPMC engaged in and continues to 

engage in trade or commerce within Pennsylvania by advertising, marketing, 

promoting, soliciting, and selling an array of medical products and services, 

including acute inpatient hospital care, outpatient care, physician services and the 

UPMC Health Plan insurance products and services directly and indirectly to 

consumers, within the meaning of 73 P.S. §§ 201-1, et seq. 

113. Section 3 of the Consumer Protection Law, 73 P.S. §201-3, declares 

unfair and deceptive acts or practices to be unlawful. 

114. Section 4 of the Consumer Protection Law, 73 P.S. §201-4, empowers 

the Attorney General to bring actions in the name of the Commonwealth to restrain 

persons by temporary and permanent injunction from using any act or practice 

declared unlawful by Section 3 of the Consumer Protection Law, 73 P.S. §201-3. 

115. Section 4.1 of the Consumer Protection Law, 73 P.S. §201-4.1, 

provides that, "whenever any court issues a permanent injunction to restrain and 

prevent violations of this act . . . the court may in its discretion direct that the 

defendant or defendants restore to any person in interest any moneys or property . . 

. which may have been acquired by means of any violations of this act . . . ." 

116. Section 8(b) of the Consumer Protection Law provides: 

In any action brought under section 4 of this act, if the court finds 
that a person, firm or corporation is willfully using or has 
willfully used a method, act or practice declared unlawful by 
section 3 of the act, the Attorney General . . . may recover, on 
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during open enrollment. Gateway serves a very vulnerable 

population of Medicare and Medicaid dual eligible beneficiaries. 

118. UPMC previously created confusion and misunderstanding as to its 

affiliation, connection, or association with Highmark and its Community Blue 

insurance plan by representing that it would treat Community Blue members 

pursuant to the Mediated Agreement and 2012 Agreement, only to repudiate those 

agreements months later: 

a. The Mediated Agreement and 2012 Agreement required 

UPMC to provide in -network access to all UPMC 

hospitals and physicians for Highmark Commercial and 

Medicare Advantage members through December 31, 

2014. 

b. Furthermore, the 2012 Agreement which was to be read 

together and harmonized with the Mediated Agreement, 

provided a mechanism by which Community Blue 

members could receive care at all UPMC hospitals and 

that care would be paid for by Highmark at rates UPMC 

agreed to accept. 

c. In spite of its contractual agreements, UPMC denied 

Highmark Community Blue subscribers access to its 
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facilities and providers even when patients offered to self - 

pay without accessing their health insurance. 

119. More recently as alleged: 

a. UPMC Susquehanna unilaterally closed its physician 

practice, the Susquehanna Health Medical Group, to a 

local employer due to the local employer's lack of a 

hospital provider contract with UPMC Susquehanna, even 

though the employer had a contract with the Susquehanna 

Medical Group and even though most visits to a doctor do 

not result in a hospital stay. 

b. The UPMC Health Plan distributed a promotional flyer to 

local employers within UPMC Susquehanna's service area 

that offered the opportunity to lock -in single digit 

premium increases through 2020, while, at the very same 

time, reserving UPMC's right to unilaterally terminate the 

program at any time. 

c. UPMC is refusing to contract with Highmark regarding its 

Medicare Advantage products despite its prior 

representations to the Commonwealth and the public that 

RR 132a 



seniors would never be affected by its commercial 

contractual disputes with Highmark. 

120. UPMC created public confusion regarding the loss of In - 

Network access for seniors prior to the expiration of UPMC's Consent Decree 

when it publicly announced its termination of its Highmark Medicare 

Advantage contracts on September 26, 2017 effective December 31, 2018, 

when UPMC knew or should have known its actions: 

a. violated this Court's May 29' 2015 Order 

requiring the Court's pre -approval of such 

termination, 

b. was merely speculating as to the 

consequences for seniors who remained 

subscribers to Highmark's Medicare 

Advantage plans when this Court had yet to 

approve UPMC's contract terminations, and 

c. disparaged Highmark's Medicare Advantage 

plans as lacking In -Network access to 

UPMC's health care providers when UPMC 

knew its Consent Decree requires that it 

remain in contract with Highmark through 
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June 30, 2019 and its premature termination 

lacked this Court's pre-approval.22 

121. Most recently, UPMC's refusal to contract with Highmark's Medicare 

Advantage products at the expiration of its Consent Decree resulted in 15,000 more 

seniors than usual contacting the Apprise program in Allegheny County expressing 

confusion and seeking guidance on the best options available to them during the last 

Medicare enrollment period that ran from October 15, 2018, to December 7, 2018. 

Despite UPMC's participation in the Apprise program conducted on October 11, 

2018, even UPMC was unable to offer clear guidance in responding to the many 

questions it received from the audience comprised of insurance brokers, advocates, 

trainees and seniors. 

122. UPMC's conduct more fully described herein is, accordingly, 

proscribed and unlawful pursuant to Section 3 of the Consumer Protection Law. 

123. The aforesaid methods, acts or practices constitute unfair or deceptive 

acts or practices within the meaning of Section 2(4) of the Consumer Protection Law, 

including, but not limited to: 

22 UPMC's subsequent terminations of those same Highmark Medicare Advantage 
contracts in January of 2018 to be effective December 31, 2018 were determined by 
the Supreme Court to comply with the terms of the Consent Decrees in light of the 
six-month run out period within those contracts which continued In -Network access 
through June 30, 2019. See the Supreme Court's July 18, 2018 Opinion. The issue 
of the modifications requested herein, however, has never been presented to nor 
addressed by either this or the Supreme Court. 
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(iii) Causing likelihood of confusion or of misunderstanding as 

to affiliation, connection or association with, or certification by, 

another; 

(v) Representing that goods or services have 

sponsorship, approval, characteristics, ingredients, uses, 

benefits or quantities that they do not have or that a person 

has a sponsorship, approval, status, affiliation or 

connection that he does not have; 

(viii) Disparaging the goods or services or business of 

another by false or misleading representation of fact; 

(xxi) Engaging in any other fraudulent or deceptive 

conduct which creates a likelihood of confusion or of 

misunderstanding. 

73 P.S. §201-2(4)(iii), (v), (viii) and (xxi). 

124. The above described conduct has been willful within the meaning of 

Section 8(b) of the Consumer Protection Law. 

125. The Commonwealth believes that the public interest is served by 

seeking a permanent injunction from this Honorable Court to restrain methods, acts 

and practices described herein, as well as provide restitution for Pennsylvania 
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consumers and civil penalties for violations of the law. The Commonwealth believes 

that citizens of the Commonwealth are suffering and will continue to suffer harm 

unless the methods, acts or practices complained of herein are permanently enjoined. 

WHEREFORE, the Commonwealth respectfully requests that as an 

additional alternative to the relief requested under Count I, this Honorable 

Court: 

a. Find that UPMC has engaged in unfair methods of 

competition and unfair or deceptive acts or practices 

within the meaning of Section 201-4 of the Consumer 

Protection Law; 

b. Find that UPMC willfully engaged in unfair, fraudulent, 

or deceptive acts or practices in violation of Section 201- 

3 of the Consumer Protection Law by creating the 

likelihood of consumer confusion or misunderstanding as 

to its affiliation, connection, or association with Highmark 

and Highmark's Community Blue health insurance 

product, as alleged; 

c. Find that UPMC willfully engaged in unfair, fraudulent, 

or deceptive acts or practices in violation of Section 201- 

3 of the Consumer Protection Law by unilaterally closing 
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its Susquehanna Health Medical Group to a local 

employer because the employer lacked a provider contract 

with UPMC Susquehanna, as alleged; 

d. Find that UPMC willfully engaged in unfair, fraudulent, 

or deceptive acts or practices in violation of Section 201- 

3 of the Consumer Protection Law by creating the 

likelihood of consumer confusion or misunderstanding as 

to its affiliation, connection, or association with Highmark 

and Highmark's non-commercial Medicare Advantage 

health insurance products, as alleged; 

e. Enjoin UPMC, its agents, representatives, servants, 

employees, successors, and assigns pursuant to Section 

201-4 of the Consumer Protection Law, from directly or 

indirectly engaging in the aforementioned acts, practices, 

methods of competition, or any other practice that violates 

the Consumer Protection Law; 

f. Enjoin UPMC from denying access and treatment to 

Highmark subscribers generally and Community Blue and 

Medicare Advantage members specifically; 
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g. Determine pursuant to Section 201-4.1 the amount of 

restitution due to consumers who suffered losses as a result 

of UPMC's unlawful acts and practices as alleged and any 

other acts or practices which violate the Consumer 

Protection Law and order UPMC to pay restitution to the 

affected consumers; 

h. Determine the amount of civil penalties, pursuant to 

Section 201-8(b) of the Consumer Protection Law, which 

are assessable up to $1,000.00 for each and every violation 

of the Consumer Protection Law and up to $3,000.00 for 

each violation involving a victim aged sixty (60) or older 

and order UPMC to pay those civil penalties to the 

Commonwealth; 
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i. Award the Commonwealth its costs of investigation and 

attorneys' fees pursuant to Section 201-4.1, for this action; 

and 

J Order any other relief the Court deems appropriate. 

Date: February 7, 2019 

Respectfully submitted, 
COMONWEALTH OF PENNSYLVANIA, 
JOSH SHAPIRO, 
Attorney General, 

By: /s/ James A. Donahue, III 
James A. Donahue, III 
Executive Deputy Attorney General 
Public Protection Division 
PA. ID. 42624 

Mark A. Pacella 
Chief Deputy Attorney General 
Charitable Trusts and Organizations Section 
PA. ID. 42214 

Tracy W. Wertz 
Chief Deputy Attorney General 
Antitrust Section 
PA. ID. 69164 

14th Fl., Strawberry Square 
Harrisburg, PA 17120 
717.787.4530 
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CERTIFICATE OF COMPLIANCE 

I certify that this filing complies with the provision of the Public Access 

Policy of the Unified Judicial System of Pennsylvania Case Records of the Appellate 

and Trial Courts that require filing confidential information and documents 

differently from non -confidential information. 

/s/ James A. Donahue, III 

James A. Donahue, III 

Executive Deputy Attorney General 
Public Protection Division 

February 7, 2019 
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CERTIFICATE OF SERVICE 

I hereby certify that I am this 7th day of February, 2019, serving a true and 

correct copy of the foregoing Commonwealth's Petition to Modify Consent 

Decrees with exhibits on all parties via electronic mail as indicated below: 

Stephen A. Cozen, Esquire 
COZEN 0"CONNOR 
scozen@cozen.com 
(Counsel for UPMC) 

Leon F. DeJulius, Jr., Esquire 
JONES DAY 

lfdejulius@jonesday.com 
(Counsel for UPMC) 

W. Thomas McGough, Jr., Esquire 
UPMC 

mcgought@upmc.edu 

Daniel I. Booker, Esquire 
REED SMITH 

dbooker@reedsmith.com 
(Counsel for Highmark) 

Thomas L. Vankirk, Esquire 
HIGHMARK 

thomas.vankirk@highmark.com 

Kenneth L. Joel 
Deputy General Counsel 

PA OFFICE OF GENERAL COUNSEL 
kennjoel@pa.gov 
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Victoria S. Madden 
Deputy General Counsel 

PA OFFICE OF GENERAL COUNSEL 
vmadden@pa.gov 

Amy Daubert 
Chief Counsel 

PA Department of Insurance 
adaubert@pa.gov 

Yvette Kostelec 
Chief Counsel 

PA Department of Health 
ykostelac@pa.gov 

/s/ James A. Donahue, III 
James A. Donahue, III 
Executive Deputy Attorney General 
Public Protection Division 
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14126477852' 

PENNSYLVANIA DEPARTMENT OF STATE 
CORPORATION BUREAU - 

ArticieS of Amendment -Domestic Corporation- 
, 

(is.Pa,C.S.) 
. ca Business Corporation`(] 1915) 

.1:Za NonproOt Corporation (4'5915) 

..1033:36 Olt : 

.504,eiertet the commoeweatin'' 
- . . . 

Nenu 
, . 

. 

: *Scott ItUndriek, taillegaLVPMC Corporate Legal Delaiirrient 

-:. '600 Grim Street; U.S Steel Tower, 510t:Flooi..1 
cup : :.; ... ..., ',-. - State.''.. : ... ZipCode 
Pittiburgh : rensi4Vinia : '.: 152)9'. .. -....,_, 

Fee: S70 

DiCameit will be istUreed tie tie 
nuns sad 
tbe - : . 

-In compliance with the requirements of the applicable provisions (relating ta atticlei of ernentinient):the:om5e4lIpti; 
desiring tolmend melee, hereby Melee that 

1. The name of.the corpOretion is: 

2. Pie (a) *address of this corporation's carrent regieteroi °ince hi this Conunenydealth or(b) oattle-ai its 
commercial regiatered Oillce:prOvliferinti the county oryenuti (44.Pepartnierit ie hereby eiithoixati to 
correct the:followItigMfOnnatien to.COnforMie the *Cords of DeliatimenlV . 

-(e) Number eedStreet.. city'...:. State Zip.: 
200 Lathrop Street:, Pitts burth Perinlyiviatia ; 15213 Allegheny. ' 

. 

(h)Nanie ofCortnnereial.f.teglitered Offia Provider County 

L. 3. The statute by or under which it was incorporated; Nofrpro(t Liw of 1972 

..s. Check, and if apiiriipiiate cqmpleic ont 01141.1bilowing: 

The amendment shall be effective upon filing theies/4ticles of kneoclinerit in the 1)41sta:heat or5Lite. 

The 4ole6dment shoji be effecti1ti on: 

:Oomrooti*ealth of Pennsylvania 
Aftmt.Es 0,4mtpomENT44oNpeofit S Page(s) 

1111111111101111111111 

RECEIVED !ME. JUL. 27.. 
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4116471352 : 

bSC11;15;491515915-2. 

6.. Check cos4. of the following; , 

ilte atitiendinertt was adopted by the shareholder, Or:MentbersPursuant to 15 Pa.C.S. ¢ 1914(1) 10 01914 
5914(a)... 

a..11. 7 L 11 

123 The amendment was adaPted by the board of director, piirsuint § 1914(c) cri 59.14(b). 

c*4 and ijapptopriula ofiheioliti444. 
, . . 

The amendment adopted by the corpoiation, tat tOttli In Ada, to is 

Ell The amendment idepted by the corporation is let forth in full in Exhibit A artaehid Itcrotrt,and made a part 
:" hereof. 

Cheqh if the ctmehotentieite04 the Article'? 
. 

The rest4icd Articles. of Ine,orparation supersede the original aniclei and all amendments thereto;. 

TEST/Mt/NV WHEREOF,. ondenligned 
;Mutation has. caused these Articles of Ainendming to be 
signed by alduly ainhotizod-oilloer dieteefthis . 

11 day of July 

2011 

UPNC: 

I 4 b 
Seitetary 

RECEIVE° IJNIE :JUI..27, 10:41AM 

. Title 

ration 



4126477452 
. . . 

10137:52 i.fit. oPti -01 

EXHIBIT A' 

: AMENDED. AND RESTATED 
ARTICLES OF INCORPPRATION 

UPMC 

in 'compliance with the requirements of the Pennsylvania Nonprofit Cerporation 
Law of 1 088; UPMP-, u.PCnnsYlVenia nonprofit corporation, hereby amends and restates:* 
Artielei of Incorporation as foRoWii.*.whichrestated artieks suPerside theeriginal articles 
and a ll'arnendments thereto; 

e name of the Corporation is .UPMC... 

The location and post office address of the registered office of the Corporation in 
this CoMmonwealth is 200 Lethrop Street, -Pittsburgh, Pennsylvania, 1321.:.: 

I. 

The COlporatirittls:: incorporated under the Nrinprofit COrporatitin 'Law of the 
CoMniOnWealthet Pennsylvania for the folloWing purpose or purposes; to end 

-:. in= the. development :of hurnan. and physical resourcet('ortd:l..orgartiaations'_ 
appropriate to support the advancement of 'patient' c.*0..thrtaiigh. :and 
technological iriadvatiOn, research and education; such act0i0eiocorriag .1h.the 
regional, .natiOnal and :international 'medical: communities.. The Corporation 
organized and ;,Will operated ,-exchtsively.: for charitable; tidneatiOnal...604, 

".3*ntific-VillsVoseS the'.rnianing Section :501(c): (3),of ' the internal . 

.Revenue Code of 1986; as imaufed.(the Code") by operucingfOrjhobettifiCofi . 

:to perform the functions of and ito carry:Out: the purpbs$: Of the -University of 
. Pittsburgh oflhe Conunonwealth System of Higher EdneationrUnivcrSit, of - * 

Pittsburgh'),: UPMC presbytUthiti. Shadyside, and other, hospitals; : iir:ulth care 
organisations' and...health care systenia which are ..1) described in. Section!! 501(c) 
(3)-and509oxi);' (2):ictr (3), 2) are aitiliatqd with 
PlitsbUrgh.and UPMC preabyterianShadyside 1n :developing* high cogity, cost. 
effeetive and-.aceesaible healthcare* system' in advancing .medical education . and., 
*en-chi:arid 3) which, will have the Corporatien-serving4 their sole *tither 
abireholder.:-Fertiter the Corporation provides governance_ rind Supervision to a 
sytternwhiChconsista ofinumber of:subSidiary,teOrporations,.inclintlitt:arnong 
others,, both:tertiary. and, community Corporation .shill guide 
direct, develop arid 'support such activities as may be related Wilt, aforiasiessrihigt 
puypoies. :as welt :US to the construction, .purchase;Owiterehip, ,maintenence.T: 

:operation and leasing Of:one ot:More.. hospitale and' related:. sinviee- facilities, 
Solely; for the 'above :purposes; :and Without., otherwise limiting its power; the 

- Corps:nation it ,ernpoleted to exercise all rights and powers .caerernid-by-t0;laws 
- of the CoriunintWealth of. Pennsylvania upon not-forprcifit: eOrporations,, 

CorperatiOn;does." not 'contemplate .peetiniatf, gain fot profit, incidental or 
therWisc, 

Fkiggif1511AREDiKUNDittCKlUPIC 

RECEIVED TIME JUL:-27. 1 :11A14 
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The term for which the Corporation is to exist is perpetual. 
. 

1.11e Corporation is organized upon a neristeck bails and shall have no members. 

The btisiness; property. and affairs of the Corporation shall be:managed and 
'controlled by its Board 'of Dbectorsi-Which shall have:the aotherity to make:the . 

:bylews of they Corporation which -shad: prescribe the atithon% red number and-..: 
qoalifieitioris of its directora, the names and time of electitin of directeitsitaitthe 
term of office thereof, and the power amend all Or any gait of the bylaws'? 
Articles of incorporation.' 

-.I.. The CorporationLshall not conduct or carry on any activities not pennided to 
condutied. or carried on by an organization exempt. under Section 501(cX3) oftl 
Code; or by an organization contributions to which are dciluedble Under 
r10(o(2) of the coo. No substantial part of--. the activities. Ur- ihe:Corgoratien 
shalt be:. deveted' to attempting to influence legislation.":hy *gag or 
Otheriifise, shall theCorgoiation partiCipate in or intervene In (litelOtfirig 

; publication'or distribution of slateMents) any golitkal campilin'on:behelf 
candidate for public office. 

No; part of-. the not :.earnings of the Corporation: shall inure to the benefilleCan 
private person 'provided; .however, the Corporation shall = be Mithedicii amt. 
_empowered .'to. pay .ressonable cOmponsatlon for.:serviees rendered and to make- 
soch 1604111 payments. and distributions in:-fiirtheratice Of the purpose. Seiler* In 
Aiticle 3 hereof, as may from time to time be either reqttired or permitted 
Section 501(CX3) of the Code , - 

The CorpOration -shell not Merge or consolidate with any cOrpOrdiestwItithiSmot 
exempt ..from federal income taxation under Section 501(a) ot.thp;-ctalip, an r 
organization deseribed in Section 501(0(1): of the Code (an;:".exeitipt 
organization.7. 

talk event the Corpaisiiim is dissolved end:liquidated, the Board of Pirectott. : 
:after paying Or ntalting.prOVisierts Of all atthe liabilities of the Cmpeiation.'shan 
distribute the. Corporsto preperty:and assets to:One or more Organizatioos M(tch 
Iforther charitable purpeites. within the rneaning of Section 501143) of the Code: 

.. as, in: the judgment of this Corgeration's Board of Directors, haVeisiirposes most 
closely'allied tO *pie otthis Corporation. 

geferenec.s in these Ailicles to a Section of the Internal Revenue Cede of w8t6- 
.340 be construed to refer both to.such :section -and to the regulatiens,grOannIgated' 
thiretinder, theY now'eXist oemay hereafter be:Adopted or amended. inthit 
in subsequent internal revenue laws. 

No Director or officer of the CorPoration will be personally liable for `monetarY, 
dainages as such for any atitio-n taken or failure to take action unless, 

RECEIVt0 'Nit% JUL 21. l0:41A 



a, the, itector or Officer, 
in 

breached or failed to perform the duties, of his 
offiCe in good faith; in a manner he 'reason** believes .t41ibe in the.. -best.. 

... interest of Corporation,. and .viith Such-cire,_ inClUding reasonable Inquiry. 
skill :,and diligerke, as i person of ordinary prudence Would- _use nudist' 
similar circumstances, and 

the:breach or failure.to.perform constitutes selfdealing, wilt l misconduct 
or roalessness.. 

The *vision of this Article 12 shall not apply to: 

a. the responsibility or liability or a.Directoroi0ifieer pursitanCe t6 any 
criminal statute; Or 

, b. the liability of a Directer'Officer fOr the payment of Mel Punwint to 16-164.- - state or federal law. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 

PENNSYLVANIA DEPARTMENT OF INSURANCE, 

By MICHAEL CONSEDINE, Insurance Commissioner 
and 

PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. No 33L4 M.D. 2014 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. 

and 
HIGHMARK, INC., A Nonprofit Corp.; 

Respondents. 

MOTION TO APPROVE CONSENT DECREE WITH RESPONDENT UPMC 

1. The Commonwealth of Pennsylvania acting through its Attorney General, Kathleen G. 

Kane, its Insurance Commissioner, Michael F. Consedine, and its Secretary of Health, Michael 

Wolf (Petitioners), initiated an action by filing a Petition for Review on June 27, 2014, against 

the Respondent UPMC, the allegations of which are incorporated herein by reference. 

2. The Petitioners and Respondent, UPMC, have resolved the allegations in the Petition for 

Review subject to this Court's approval of the terms and conditions contained in the proposed 

Consent Decree attached. 
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WHEREFORE, Petitioners respectfully request that this Honorable Court approve the 

proposed Consent Decree. 

Date: (Ad (7 By: 

Respectfully submitted 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

-ain- es A. Donahue, III 
EXecutive Deputy Attorney General 
Public Protection Division 
Attorney I.D. No.: 42624 
14th Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787-4530 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 
PENNSYLVANIA DEPARTMENT OF INSURANCE, 
By MICHAEL CONSEDINE, Insurance Commissioner 

and 
PENNSYLVANIA DEPARTMENT OF HEALTH, 
By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. 

1.IPMC , A Nonprofit Corp.; 
UPE, a/k/a, H[GHMARK HEALTH, A Nonprofit Corp. 

and 
HIGHMARK, INC., A Nonprofit Corp.; 

AND NOW, this 

No. M.D. 2014 

Respondents. 

CONSENT DECREE 

day of , 2014, upon the 

Motion to Approve Consent Decree with Respondent UPMC filed by the Commonwealth of 

Pennsylvania, acting through its Attorney General, Kathleen G. Kane, its Insurance 

Commissioner, Michael F. Consedine, and its Secretary of Health, Michael Wolf 

(Commonwealth or Petitioner), which initiated an action by filing a Petition for Review 

(Petition) on June 26, 2014, the allegations of which are incorporated herein by reference. 

SETTLEMENT TERMS 

NOW THEREFORE, for good and valuable consideration, Respondent, UPMC agrees 

for itself, its successors, assigns, agents, employees, representatives, executors, administrators, 

personal representatives, heirs and all other persons acting on their behalf, directly or through 

any corporate or other device, as follows: 
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I. LNTERPRETA1TVE PRINCIPLES 

A. The Court's Consent Decree shall be interpreted consistently with the Insurance 

Department's UPE Order in the Highmark/West Penn Allegheny Health System 

matter, In Re Application of LIFE, No. ID -RC -13-06 (Pa. Insur. Dept. 2013), and the 

2012 Mediated Agreement and to protect consumers and UPMC'S charitable mission. 

The outcome of the actions embodied in the Consent Decree shall be incorporated in 

the Transition Plan to be filed by Highmark by July 31, 2014, as provided under 

Condition 22 of the UPE order. The Consent Decree is not a contract extension and 

shall not be characterized as such. 

II. DEFINITIONS 

A. "Balance Billing" means when a Health Care Provider bills or otherwise attempts to 

recover the difference between the provider's charge and the amount paid by a 

patient's insurer and through member cost -shares. 

B. "Children's Final Order" means the Final Order in the matter of In Re: Children's 

Hospital of Pittsburgh and Children's Hospital of Pittsburgh Foundation, No. 6425 

of 2001 (All. Co. 2001). 

C. "Emergency Services/ER Services" means medical services provided in a hospital 

emergency department in response to the sudden onset of a medical condition 

requiring intervention to sustain the life of a person or to prevent damage to a 

person's health and which the recipient secures immediately after the onset or as soon 

thereafter as the care can be made available, but in no case later than 72 hours after 

the onset. 
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D. "Greater Pittsburgh Area" means the counties of Allegheny, Beaver, Butler, 

Washington and Westmoreland. 

E. "Health Plan" means all types of organized health -service purchasing programs, 

including, but not limited to, health insurance or managed -care plans, offered by 

government, for-profit or non-profit third -party payers, health care providers or any 

other entity. 

F. "Health Care Provider" means hospitals, skilled nursing facilities, ambulatory surgery 

centers, laboratories, physicians, physician networks and other health care 

professionals and health care facilities. 

G. "Highmark" means Highmark, Inc., the domestic nonprofit corporation incorporated 

on December 6, 1996, with a registered office at Fifth Avenue Place, 120 Fifth 

Avenue, Pittsburgh, Pennsylvania 15222. Unless otherwise specified, all references 

to Highmark include UPE and all of its controlled nonprofit and for-profit 

subsidiaries, partnerships, trusts, foundations, associations or other entities however 

styled. 

H. "Hospital" means a health care facility, licensed as a hospital, having a duly 

organized governing body with overall administrative and professional responsibility 

and an organized professional staff that provides 24 -hour inpatient care, that may also 

provide outpatient services, and that has, as a primary function, the provision of 

inpatient services for medical diagnosis, treatment and care of physically injured or 

sick persons with short-term or episodic health problems or infirmities-. 

I. "In -Network" means where a health care provider has contracted with a Health Plan 

to provide specified services for reimbursement at a negotiated rate to treat the Health 
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Plan's members. The member shall be charged no more than the co -pay, co- 

insurance or deductible charged by his or her Health Plan, the member shall not be 

refused treatment for the specified services in the contract based on his or her Health 

Plan and the negotiated rate paid under the contract by the Health Plan and the 

member shall be payment in full for the specified services. 

J. "Mediated Agreement" means the Mediated Agreement entered into by UPMC and 

Highmark on May 1, 2012, with assistance of a mediator appointed by the Governor 

and all agreements implementing the Mediated Agreement. 

K. "Out -of -Network" means where a Health Care Provider has not contracted with a 

Health Plan for reimbursement for treatment of the Health Plan's members. 

L. "Payor Contract" means a contract between a Health Care Provider and a Health Plan 

for reimbursement for the Health Care Provider's treatment of the Health Plan's 

members. 

M. "Trauma" means medical services that are provided to an individual with a severe, 

life threatening injury which is likely to produce mortality or permanent disability and 

which are provided at the designated Trauma Center in a facility that provides 

specialized medical services and resources to patients suffering from traumatic, 

serious or critical bodily injuries and which is accredited by the Pennsylvania Trauma 

Systems Foundation and services needed for appropriate continuity of care. 

N. "UPE", also known as Highmark Health, means the entity incorporated on October 

20, 2011, on a non -stock, non -membership basis, with its registered office located at 

Fifth Avenue Place, 120 Fifth. Avenue, Pittsburgh, Pennsylvania 15222. UPE serves 

as the controlling member of High/nark. 
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0. "UPE Order" means the Pennsylvania Insurance Department's April 29, 2013 

Approving Determination and Order of the Highmark/West Penn Allegheny Health 

System Affiliation, In Re Application of UPE, No. ID -RC -13-06 (Pa. Insur. Dept. 

2013). 

P. "UPMC" means the non-profit, tax-exempt corporation organized under the laws of 

the Commonwealth of Pennsylvania having its principal address at: 200 Lathrop 

Street, Pittsburgh, PA 15213. Unless otherwise specified, all references to UPMC 

include all of its controlled nonprofit and for-profit subsidiaries, partnerships, trusts, 

foundations, associations or other entities however styled. 

Q. "UPMC Health Plan" means the Health Plan owned by UPMC which is licensed by 

the Pennsylvania. Department of Insurance. 

R. "UPMC Hospitals" means the Hospitals operated by the following UPMC 

subsidiaries: UPMC Presbyterian-Shadyside, Children's Hospital of Pittsburgh of 

UPMC, Magee Women's Hospital of UPMC, UPMC McKeesport, UPMC Passavant, 

UPMC St. Margaret, UPMC Bedford Memorial, UPMC Horizon, UPMC Northwest, 

UPMC Mercy, UPMC East, UPMC Hamot, UPMC Hamot, affiliate - Kane 

Community Hospital, UPMC Altoona, Western Psychiatric Institute and Clinic of 

UPMC and any other Hospial acquired by UPMC following the entry of the Court's 

Consent Decree. 

S. "Western Pennsylvania" means the 29 -county area designated by the Blue Cross 

Blue Shield Association in which Highmark does business as Highmark Blue Cross 

Blue Shield. 
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1V. TERMS 

UPMC shall comply with the following terms: 

A. Access 

1. ER/Trauma Services - UPMC shall negotiate in good faith to reach an 

agreement with Highmark on In -Network rates and patient transfer protocols for 

emergency and trauma services for hospital, physician and appropriate continuity 

of care services at all UPMC and Allegheny Health Network hospitals by July 15, 

2014 or be subject to the Dispute Resolution Process set forth in paragraph C (1) 

below. This does not mean that Hospitals or physicians rendering emergency or 

trauma services to a patient are In -Network for purposes or services other than 

treating the emergency condition for which a patient is admitted or the treating 

physicians are otherwise In -Network under other terms of this Consent Decree 

including, but not limited to, the Continuity of Care, Unique/Exception Hospitals 

or Oncology. The agreement shall be for a commercially reasonable period of 

time as provided in Condition 3 of the UPE Order. UPMC shall not Balance Bill 

consumers until the ER services agreement is resolved. 

2. Vulnerable Populations - UPMC and Highmark mutually agree that vulnerable 

populations include: (i) consumers age 65 or older who are eligible or covered by 

Medicare, Medicare Advantage, (ii) Medigap health plans, (iii) Medicaid and/or 

(iv) CHIP. With respect to Highmark's covered vulnerable populations, UPMC 

shall continue to contract with Highmark at in -network rates for all of its hospital, 

physician and appropriate continuity of care services for CHIP, Highmark 

Signature 65, Medigap and commercial retiree carve out as long as Highmark 
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does not make unilateral material changes to these programs. UPMC shall treat all 

Medicare participating consumers as In- Network regardless of whether they have 

Medicare as their primary or secondary. insurance. UPMC reserves the right to 

withdraw from these arrangements if Highmark should take the position that it has 

the authority to revise the rates and fees payable under those arrangements 

unilaterally and materially. 

3. Local Community Needs - Where UPMC is the provider of services provided 

locally that the patient's treating physician believes the patient needs and DOH 

has determined such services are not available from another source, and member 

is Out -of -Network, UPMC will not Balance Bill the member, and UPMC and 

Highmark shall negotiate a payment that shall not be greater than the Out -of - 

Network rates established by this Consent Decree. 

4. Oncology/Cancer Services- Highmark subscribers may access, as if In -Network, 

UPMC services, providers, facilities, and physicians involved in the treatment of 

cancer, if a patient's treating physician determines that a patient who is diagnosed 

with cancer should be treated by a UPMC oncologist and the patient agrees to be 

so treated. In addition, UPMC and Highmark shall negotiate an agreement for 

treatment of illnesses which result from cancer treatment. These resulting 

illnesses may include, but not be limited to, mental health, endocrinology, 

orthopedics and cardiology. The need for a treatment of a resulting illness shall be 

determined, in the first instance, by the patient's treating physician acting in 

consultation with and in accordance with the wishes of the patient or the patient's 

representative. Moreover, all UPMC joint ventures and physician services 
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provided at or on behalf of independent hospitals, whether related to oncology or 

not, shall be In -Network. If UPMC and Highmark do not reach an agreement on 

rates for cancer treatment and resulting illnesses by July 15, 2014, the parties will 

be subject to the Dispute Resolution Process set forth in paragraph C(1) below. 

UPMC shall not Balance Bill consumers until this agreement is resolved. The 

agreement shall be for a commercially reasonable period of time as provided in 

Condition 3 of the UPE Order. 

5. Unique/Exception Hospitals and Physicians - UPMC shall negotiate in good 

faith to reach an agreement with Highmark for hospital, physician services and 

follow-up care services at Western Psychiatric Institute and Clinic, UPMC 

Bedford Memorial, UPMC Venango (Northwest), UPMC/Hamot, 

UPMC/Altoona, UPMC Horizon and any facility, any physician services, or any 

other provider services located or delivered outside the Greater Pittsburgh Area 

currently owned or acquired in the future by UPMC, or with whom UPMC has an 

agreement to handle provider contracting, such as, but not limited to, the Kane 

Community Hospital, or any other physician services or facility outside the 

Greater Pittsburgh Area determined by DOH to be essential to meet local 

community needs, by July 15, 2014 or be subject to the Dispute Resolution 

Process set forth in paragraph C (1) below. The agreement shall be for a 

commercially reasonable period of time as provided in Condition 3 of the UPE 

order. The Children's Final Order will continue in effect. 

6. Out -of -Network Services - For all other Highmark subscribers whose care is 

not otherwise governed by other provisions in this Consent Decree, beginning 
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January 1, 2015, UPMC will provide services to all such subscribers on an Out - 

of -Network basis. UPMC's reimbursement rates for Out -of -Network services for 

Highmark subscribers shall be no more than 60% of charges if paid promptly and 

provided that UPMC informs consumers of such charges before rendering 

services. 

7. Continuity of Care -UPMC and Highmark mutually agree that the continuation 

of care of a Highmark member in the midst of a course of treatment at UPMC 

shall be on an In -Network basis. at In -Network rates. The need for a confirming 

course of treatment shall be determined, in the first instance, by the patient's 

treating physician acting in consultation with and in accordance with the wishes 

of the patient or the patient's representative. While undergoing a continuing 

course of treatment with UPMC, the services covered In -Network will include all 

services reasonably related to that treatment, including, but not limited to, testing 

and follow-up care. In the event that Highmark disputes the opinion of the treating 

physician that a continuation of care is medically appropriate, or disputes the 

scope of that care, the DOH or its designated representative will review the matter 

and make a final, non -appealable determination. 

8. Transfer of Services - If any services covered by this Consent Decree are 

transferred or consolidated at one or more UPMC. Hospitals, the terms of this 

Consent Decree shall apply to those transferred services where such services are 

transferred or consolidated. 

9. Referrals and UPMC Transfer of Patients - (a) UPMC shall not require its 

physicians to refer patients to a UPMC Hospital in situations where the patient is 
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covered by a Health Plan that does not participate with such UPMC Hospital or 

otherwise expresses a preference to be referred to a non-UPMC Hospital; (b) 

UPMC shall not refuse to transfer a patient, whether for diagnosis or treatment, to 

a non-UPMC Hospital or health care provider if such transfer is requested by the 

patient, the patient's representative when such representative is authorized to 

make care decisions for the patient, or the patient's physician; provided the 

patient is stable and that the transfer is medically appropriate and legally 

permissible; (c) When a patient is in need of transfer and is covered by a Health 

Plan with which the UPMC Hospital does not contract, UPMC shall transfer the 

patient to the Health Plan's participating non-UPMC facility (provided the patient 

is stable and that the transfer is medically appropriate and legally permissible) 

unless, (i) the patient or the patient's representative expresses a contrary 

preference after having been informed of the financial consequences of such a 

decision, or (ii) is otherwise approved by the patient's Health Plan. 

10. Safety Net - UPMC and Highmark mutually agree to establish a one-year safety 

net beginning January 1, 2015, for any existing UPMC patient and Highmark 

subscriber (i) who used TJPMC physicians and services In -Network during the 

2014 calendar year, (ii) who is not in a confirming course of treatment, and (iii) 

who is unable to find alternative physicians and services in their locality during 

the one year period. UPMC and Highmark shall hold such consumers harmless if 

they continue to use such physicians and services prior to January 1, 2016. Rates 

for the safety net period shall be as set forth under the Dispute Resolution Process 
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set forth in paragraph C(1) below. The safety net is not a contract extension, and 

neither Highmark nor UPMC nor their agents shall characterize it as such. 

11. Advertising - UPMC shall not engage in any public advertising that is unclear or 

misleading in fact or by implication. 

B, Monetary Terms 

Consumer Education Fund and Costs - UPMC shall contribute $2 million 

dollars to the Consumer Education Fund to be used by the OAG, PID or DOH for 

education and outreach purposes during the transition; and to cover costs, 

including attorneys' or consultant fees of the OAG, PTT) and DOH within 60 days 

of the entry of this Consent Decree. 

C. Miscellaneous Terms 

1. Dispute Resolution Process - Where required in this Consent Decree, UPMC and 

Highmark shall negotiate in good faith. If the parties are unable to reach 

agreement on any of the issues raised in this Consent Decree by July 15, 2014, or 

such other date as may be set by OAG, PID and DOH, then the terms or rates 

shall be subject to the following: 

a. Rates 

For the period, January 1, 2015 to December 31, 2015, rates for all In - 

Network services covered in this Consent Decree, except for those rates 

currently being arbitrated by UPMC and Highmark, shall revert to the last 

mutually agreed upon rates or fees by UPMC and Highmark with the 

applicable medical market basket index (MBI) increase applied January 1, 

2015. 
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ii. For rates currently being arbitrated, in the event that the current arbitration 

between UPMC and Highmark finds in favor of UPMC, then the rates and 

fees under the Consent Decree will revert to the rates in effect before April 

1, 2014 as of the date of the arbitral award and shall remain in place 

through December 31, 2015. If as a consequence of the arbitral award, 

Highmark owes UPMC for underpayments, Highmark shall pay UPMC 

appropriate interest. If as a consequence of the arbitral award, UPMC 

owes Highmark for overpayments, UPMC shall pay Highmark appropriate 

interest. If an arbitral award is not decided before January 1, 2015, 

Highmark shall increase its payments by one-half the difference between 

Highmark's April 1, 2014schedule and its rate schedule in effect before 

April 1, 2014 for the period January 1, 2015 to December 31, 2015. 

iii. For the period beginning January 1, 2016 to the expiration of the Consent 

Decree or the expiration of any agreements between UPMC and Highmark 

for all In -Network services, whichever is later, the rates shall be the rates 

mutually agreed to by Highmark and UPMC, or UPMC and Highmark 

shall engage in a single last best offer binding arbitration to resolve any 

dispute as to rates after December 31, 2015 as set forth in paragraph C (2) 

below. 

iv. Any agreement or award as to rates and fees will be binding on both 

UPMC and Highmark, meaning that each will bill and make payments 

consistent with the agreement or award. 
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b. Non -Rate Term - Disputed terms set forth in this Consent Decree and 

unrelated to rate and reimbursement shall be subject to mediation before the 

OAG, PID and DOH. If mediation does not result in resolution within 30 

days or such other time set by the OAG, PID and DOH, UPMC and High/nark 

shall engage in binding arbitration to resolve the dispute as to terms as set 

forth in Paragraph C (2) below. 

2. Binding Arbitration 

a. The Parties will file a joint plan with this court for a single last best offer 

binding arbitration before independent and neutral parties by August 14, 2014 

or seek court intervention to resolve any disputes over such process. 

3. Binding on Successors and Assigns - The terms of this Consent Decree are 

binding on UPMC, its directors, officers, managers, employees (in their respective 

capacities as such) and to its successors and assigns, including, but not limited to, 

any person or entity to whom UPMC may be sold, leased or otherwise transferred, 

during the term of the Consent Decree. UPMC shall not permit any substantial 

part of UPMC to be acquired by any other entity unless that entity agrees in 

writing to be bound by the provisions of this Consent Decree. 

4. Enforcement - The OAG, PM and DOH shall have exclusive jurisdiction to 

enforce the Consent Decree. If the OAG, PID or DOH believe that a violation of 

the Final Decree has taken place, they shall so advise UPMC and give UPMC 20 

days to cure the violation. If after that time the violation is not cured, the OAG, 

PID or DOH may seek enforcement of the Consent Decree in the Commonwealth 

Court. Any person who believes they have been aggrieved by a violation of this 
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Consent Decree may file a complaint with the OAG, PID or DOH for review. If 

after that review, the OAG, PID or DOH believes either a violation of the Final 

Decree has occurred or they need additional information to evaluate the 

complaint, the complaint shall be forwarded to UPMC for a response within 30 

days. If after receiving the response, the OAG, PID or DOH, believe a violation of 

the Consent Decree has occurred, they shall so advise UPMC and give UPMC 

twenty (20) days to cure the violation. If after that time the violation is not cured, 

the OAG, or DOH may seek enforcement of the Final Decree in this Court. If 

the complaint involves a patient in an ongoing course of treatment who must have 

the complaint resolved in a shorter period, the OAG, PID or DOH may require 

responses within periods consistent with appropriate patient care. 

5. Release -This Consent Decree will release any and all claims the OAG, PID or 

DOH brought or could have brought against UPMC for violations of any laws or 

regulations within their respective jurisdictions, including claims under laws 

governing non-profit corporations and charitable trusts, consumer protection laws, 

insurance laws and health laws relating to the facts alleged in the Petition for 

Review or encompassed within this Consent Decree for the period of July 1, 2012 

to the date of filing. Any other claims, including but not limited violations of the 

crimes code, Medicaid fraud laws or tax laws are not released. 

6. Compliance with Other Laws - The Parties agree that the terms and agreements 

encompassed within this Consent Decree do not conflict with UPMC's 

obligations under the laws governing non-profit corporations and charitable trusts, 

consumer protection laws, antitrust laws, insurance laws and health laws. 
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7. Notices - All notices required by this Consent Decree shall be sent by certified or 

registered mail, return receipt requested, postage prepaid or by hand deliver to: 

If to the Attorney General: 

Executive Deputy Attorney General 
Public Protection Division 
Office of Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

If to UPMC: 

Chief Executive Officer 
University of Pittsburgh Medical Center 

U.S. Steel Tower 
62nd Floor 

600 Grant Street 
Pittsburgh, PA 15219 

Copies to: 

General Counsel 
University of Pittsburgh Medical Center 

-U.S. Steel Tower 
62nd Floor 

600 Grant Street 
Pittsburgh, PA 15219 

8. Averment of Truth - UPMC avers that, to the best of its knowledge, the 

information it has provided to the OAG, PID and DOH in connection with this 

Consent Decree is true. 

9. Termination - This Consent Decree shall expire five (5) years from the date of 

entry. 

10. Modification - If the OAG, PID, DOH or UPMC believes that modification of 

this Consent Decree would be in the public interest, that party shall give notice to 

the other and the parties shall attempt to agree on a modification. If the parties 
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agree on a modification, they shall jointly petition the Court to modify the 

Consent Decree. If the parties cannot agree on a modification, the party seeking 

modification may petition the Court for modification and shall bear the burden of 

persuasion that the requested modification is in the public interest. 

11. Retention of Jurisdiction - Unless this Consent Decree is terminated, 

jurisdiction is retained by this Court to enable any party to apply to this Court for 

such further orders and directions as may be necessary and appropriate for the 

interpretation, modification and enforcement of this Consent Decree. 

12. No Admission of Liability - UPMC, desiring to resolve the OAG' s, PID's and 

DOH' s concerns without trial or adjudication of any issue of fact or law, has 

consented to entry of this Consent Decree, which is not an admission of liability 

by UPMC as to any issue of fact or law and may not be offered or received into 

evidence in any action as an admission of liability, whether arising before or after 

the matter referenced herein. 

13. Counterparts - This Consent Decree may be executed in counterparts. 

NOW'THEREFORE, without trial or adjudication of the facts or law herein between the 

parties to this Consent Decree, Respondent agrees to the signing of this Consent Decree and this 

Court hereby orders that Respondent shall be enjoined from breaching any and all of the 

aforementioned provisions. 

WE HEREBY consent to this Consent Decree and submit the same to this Honorable 

Court for the making and entry of a Consent Decree, Order or Judgment of the Court on the dates 

indicated below. 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Date: a,tAtf ce 

Date:( 

BY THE PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 
KATHLEEN G. KANE 
Attorney General 

7-) 
By: 

By: (11.- e 

Date: By: 

Date: By: 

Date: By: 

Date: u'2741 

// ;Ames A. Donahue, III 
-"Executive Deputy Attorney General 

Public Protection Division 
Attorney 1.D. No.: 82620 
14th Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787-4530 

By: 

MICHAEL F. CONSEDINE, COMMISSIONER 
PENNSYLVANIA INSURANCE DEPARTMENT 

MICHAEL WOLF, SECRETARY 
PENNSYLVANIA DEPARTMENT OF HEALTH 

JAMES D. CHULT,Z, GENERAL COUNSEL 

Yen ueas 
Chief Counsel 
insurance Department 
13th Floor, Strawberry Square 
Harrisburg, PA 17120 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Date: By: 

Date: (4 

Date: 
/0 l. 1/11 

By: 

Date: ( ) By: 

Date: By: 

BY THE PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 
KATHLEEN G. KANE 
Attorney General 

James A. Donahue, III 
Executive Deputy Attorney General 

Public Protection Division 
Attorney La No,: 82620 
le Floor Strawberry Square, 
Harrisburg, PA 17120 

7874530 

MI i HAEL F. CONSEDINE, 
CO ISSIONER 
PENNSYLVANIA INSURANCE DEPARTMENT 

( 
MICHAEL WOLF 
SECRETARY 
PENNS AMA D ARTMENT OF HEALTH 

D. SCHULTZ, I ENERAL COUNSEL 

Yen Lucas 
Chief Counsel 
Insurance Department 
13th Floor, Strawberry Square 
Harrisburg, PA 17120 

Counsel for the Commonwealth of Pennsylvania 
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Date: By: 

BY THE RESPONDENT 
UPMC 

W. Thomas McGough, Jr. 

Executive Vice President 84 

UPMC 
U.S. Steel Tower, Suite 6241 

600 Grant Street 
Pittsburgh, PA 15219 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 
PENNSYLVANIA DEPARTMENT OF INSURANCE, 

By MICHAEL CONSEDINE, Insurance Commissioner 
and 

PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. : 

and 
HIGHMARK, INC., A Nonprofit Corp.; 

M.D. 2014 

Respondents. 

MOTION TO APPROVE CONSENT DECREE WITH RESPONDENT HIGHMARK 

1. The Commonwealth of Pennsylvania acting through its Attorney General, Kathleen G. 

Kane, its Insurance Commissioner, Michael F. Consedine, and its Secretary of Health, Michael 

Wolf (Petitioners), initiated an action by filing a Petition for Review on June 27, 2014, against 

the Respondent Highmark, the allegations of which are incorporated herein by reference. 

2. The Petitioners and Respondent, Highmark, have resolved the allegations in the Petition 

for Review subject to this Court's approval of the terms and conditions contained in the 

proposed Consent Decree attached. 
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WHEREFORE, Petitioners respectfully request that this Honorable Court approve the 

proposed Consent Decree. 

Date: ,--c,-/cric By: 

Respectfully submitted 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

pines A. A. Donahue, III 
,_--"Executive Deputy Attorney General 

Public Protection Division 
Attorney I.D. No.: 42624 
le Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787-4530 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 

PENNSYLVANIA DEPARTMENT OF INSURANCE, 

By MICHAEL CONSEDINE, Insurance Commissioner 
and 

PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. No. M.D. 2014 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. 

and 
HIGHMARK, INC., A Nonprofit Corp.; 

Respondents. 

CONSENT DECREE 

AND NOW, this day of , 2014, upon the 

Motion to Approve Consent Decree with Respondent Highmark filed by the Commonwealth of 

Pennsylvania, acting through its Attorney General, Kathleen G. Kane, its Insurance 

Commissioner, Michael F. Consedine, and its Secretary of Health, Michael Wolf 

(Commonwealth or Petitioner), which initiated an action by filing a Petition for Review 

(Petition) on June 26, 2014, the allegations of which are incorporated herein by reference. 

SETTLEMENT TERMS 

NOW THEREFORE, for good and valuable consideration, Respondents agree for 

themselves, their successors, assigns, agents, employees, representatives, executors, 

administrators, personal representatives, heirs and all other persons acting on their behalf, 

directly or through any corporate or other device, as follows: 
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L INTERPRETATIVE PRINCIPLES 

A. The Consent Decree shall be construed in a manner that is consistent with the 

Insurance Department's April 29, 2013 Approving Determination and Order of the 

Highmark/West Penn Allegheny Health System Affiliation ("UPE Order") and the 

2012 Mediated Agreement entered into by the UPMC and Highmark and to protect 

consumers and the charitable mission of the Parties. The outcome of the actions 

embodied in the Consent Decree shall be incorporated in the Transition Plan to be 

filed by Highmark by July 31, 2014 as provided under Condition 22 of the UPE 

Order. The Consent Decree is not a contract extension and shall not be characterized 

as such. 

II. DEFINITIONS 

A. "Allegheny Health Network" ("AHN") means the domestic, nonprofit corporation, 

incorporated on October 20, 2011 with its registered office located at Fifth Avenue 

Place, 120 Fifth Avenue, Pittsburgh, PA 15222. Allegheny Health Network is a 

health care system with seven hospitals serving Western Pennsylvania. Allegheny 

Health Network's sole controlling member is Highmark Health 

B. "Balance Billing" means when a Health Care Provider bills or otherwise attempts to 

recover the difference between the provider's charge and the amount paid by a 

patient's insurer and through member cost -shares. 

C. "Children's Final Order" means the Final Order in the matter of In Re: Children's 

Hospital of Pittsburgh and Children's Hospital of Pittsburgh Foundation, No. 6425 

of 2001 (All. Co. 2001). 
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D. "Emergency Services/ER Services" means medical services provided in a hospital 

emergency department in response to the sudden onset of a medical condition 

requiring intervention to sustain the life of a person or to prevent damage to a 

person's health and which the recipient secures immediately after the onset or as soon 

thereafter as the care can be made available, but in no case later than 72 hours after 

the onset. 

E. "Greater Pittsburgh Area" means the counties of Allegheny, Beaver, Butler, 

Washington and Westmoreland. 

F. "Health Plan" means all types of organized health -service purchasing programs, 

including, but not limited to, health insurance or managed -care plans, offered by 

government, for-profit or non-profit third -party payors, health care providers or any 

other entity. 

G. "Health Care Provider" means hospitals, skilled nursing facilities, ambulatory surgery 

centers, laboratories, physicians, physician networks and other health care 

professionals and health care facilities. 

H. "Highmark" means Highmark, Inc., the domestic nonprofit corporation incorporated 

on December 6, 1996, with a registered office at Fifth Avenue Place, 120 Fifth 

Avenue, Pittsburgh, Pennsylvania 15222. Unless otherwise specified, all references 

to Highmark include UPE and all of the controlled non-profit and for-profit 

subsidiaries, partnerships, trusts, foundations, associations or other entities however 

styled. 

I. "Hospital" means a health care facility, licensed as a hospital, having a duly 

organized governing body with overall administrative and professional responsibility 
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and an organized professional staff that provides 24 -hour inpatient care, that may also 

provide outpatient services, and that has, as a primary function, the provision of 

inpatient services for medical diagnosis, treatment and care of physically injured or 

sick persons with short-term or episodic health problems or infirmities. 

J. "In -Network" means where a Health Care Provider has contracted with a Health Plan 

to provide specified services for reimbursement at a negotiated rate to treat the Health 

Plan's members. The member shall be charged no more than the co -pay, co- 

insurance or deductible charged by his or her Health Plan, the member shall not be 

refused treatment for the specified services in the contract based on his or her Health 

Plan and the negotiated rate paid under the contract by the Health Plan and the 

member shall be payment in full for the specified services. 

K. "Mediated Agreement" means the Mediated Agreement entered into by Highmark 

and UPMC on May 1, 2012 with assistance of a mediator appointed by the Governor 

and all agreements implementing the Mediated Agreement. 

L. "Out -of -Network" means where a Health Care Provider has not contracted with a 

Health Plan for reimbursement for treatment of the Health Plan's members. 

M. "Payor Contract" means a contract between a Health Care Provider and a Health Plan 

for reimbursement for the Health Care Provider's treatment of the Health Plan's 

members. 

N. "Trauma" means medical services that are provided to an individual with a severe, 

life threatening injury which is likely to produce mortality or permanent disability and 

which are provided at the designated Trauma Center in a facility that provides 

specialized medical services and resources to patients suffering from traumatic, 
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serious or critical bodily injuries and which is accredited by the Pennsylvania Trauma 

Systems Foundation and services needed for appropriate continuity of care. 

0. "UPE", also known as Highmark Health, means the entity incorporated on October 

20, 2011, on a non -stock, non -membership basis, with its registered office located at 

Fifth Avenue Place, 120 Fifth Avenue, Pittsburgh, Pennsylvania 15222. UPE serves 

as the controlling member of Highmark. 

P, "UPE Order" means the Pennsylvania Insurance Department's April 29, 2013 

Approving Determination and Order of the Highmark/West Eenn Allegheny Health 

System Affiliation, In Re Application of UPE, No. ID -RC -13-06 (Pa. Insur. Dept. 

2013). 

Q. "UPMC" means the non-profit, tax-exempt corporation organized under the laws of 

the Commonwealth of Pennsylvania having its principal address at: 200 Lothrop 

Street, Pittsburgh, PA 15213. Unless otherwise specified, all references to UPMC 

include all of its controlled non-profit and for-profit subsidiaries, partnerships, trusts, 

foundations, associations or other entities however styled. 

R. "UPMC Health Plan" means the Health Plan owned by UPMC which is licensed by 

the Pennsylvania Department of Insurance. 

S. "UPMC Hospitals" means the Hospitals operated by the following UPMC 

subsidiaries: UPMC Presbyterian-Shadyside, Children's Hospital of Pittsburgh of 

UPMC, Magee Women's Hospital of UPMC, UPMC McKeesport, UPMC Passavant, 

UPMC St. Margaret, UPMC Bedford Memorial, UPMC Horizon, UPMC Northwest, 

UPMC Mercy, UPMC East, UPMC Hamot, UPMC Hamot affiliate - Kane 

Community Hospital, UPMC Altoona, Western Psychiatric Institute and Clinic of 
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UPMC and any other Hospital acquired by UPMC following the entry of the Court's 

Consent Decree. 

T. "Western. Pennsylvania" means the 29 -county area designated by the Blue Cross Blue 

Shield Association in which Highmark does business as Highmark Blue Cross Blue 

Shield. 

IV. TERMS 

Highmark, Inc. and UPE (collectively Highmark) shall comply with the following terms: 

A. Access 

1. ER Services - Highmark shall negotiate in good faith to reach an In -Network 

agreement with UPMC on rates and patient transfer protocols for Emergency and 

Trauma Services for Hospital, physician and appropriate continuity of care 

services at all UPMC and Allegheny Health Network hospitals by July 15, 2014 

or be subject to the Dispute Resolution Process set forth in paragraph C (1) below. 

This does not mean that Hospitals or physicians rendering emergency or trauma 

services to a patient are In -Network for purposes or services other than treating 

the emergency condition for which a patient is admitted or the treating physicians 

are otherwise In -Network under other terms of this Consent Decree including, but 

not limited to, the Continuity of Care, Unique/Exception Hospitals or Oncology. 

The agreement shall be for a commercially reasonable period of time as provided 

in Condition 3 of the UPE Order. Highmark shall not Balance Bill consumers 

until the ER Services agreement is resolved. 

2. Vulnerable Populations - Highmark and UPMC mutually agree that vulnerable 

populations include: (i) consumers age 65 or older who are eligible or covered by 
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Medicare, Medicare Advantage, (ii) Medigap health plans, (iii) Medicaid and (iv) 

CHIP. With respect to Highmark covered vulnerable populations, UPMC shall 

continue to contract with Highmark at In -Network rates for all of its Hospital, 

physician and appropriate continuity of care services for CHIP, Highmark 

Signature 65, Medigap and commercial retiree carve out as long as Highmark 

does not make unilateral material changes to these programs. UPMC shall treat all 

Medicare participating consumers as In -Network regardless of whether they have 

Medicare as their primary or secondary insurance. Highmark acknowledges that 

UPMC reserves the right to withdraw from these arrangements if Highmark 

should take the position that it has the authority to revise the rates and fees 

payable under those arrangements unilaterally and materially. 

3. Local Community Needs - Where UPMC is the provider of services provided 

locally that the patient's treating physician believes the patient needs and DOH 

has determined such services are not available from another source, and member 

is Out -of -Network, UPMC will not Balance Bill the member, and Highmark and 

UPMC shall negotiate a payment that shall not be greater than the Out -of - 

Network rates established by this Consent Decree. 

4. Oncology- Highmark subscribers may access, as if In -Network, UPMC services, 

providers facilities and physicians involved in the treatment of cancer, if a 

patient's treating physician determines that a patient who is diagnosed with cancer 

should be treated by a UPMC oncologist and the patient agrees to be so treated. 

In addition, UPMC and Highmark shall negotiate an agreement for treatment of 

illnesses which result from cancer treatment. These resulting illnesses may 
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include, but not be limited to, mental health, endocrinology, orthopedics and 

cardiology. The need for a treatment of a resulting illness shall be determined, in 

the first instance, by the patient's treating physician acting in consultation with 

and in accordance with the wishes of the patient or the patient's representative. 

Moreover, all UPMC joint ventures, physician services provided at or on behalf of 

independent hospitals whether related to oncology or not shall be In -Network. If 

UPMC and Highmark do not reach an agreement on rates for cancer treatment 

and resulting illnesses by July 15, 2014, the parties will be subject to the Dispute 

Resolution Process set forth in paragraph C (1) below. UPMC shall not Balance 

Bill consumers until this agreement is resolved. The agreement shall be for a 

commercially reasonable period of time as provided in Condition 3 of the UPE 

Order. 

5. Unique/Exception Hospitals/Physicians - Highmark shall negotiate in good 

faith to reach an agreement with UPMC for Hospital, physician and follow-up 

care services at Western Psychiatric Institute and Clinic, UPMC Bedford, UPMC 

Venango (Northwest), UPMC/Hamot and UPMC/Altoona, UPMC Horizon and 

any facility, any physician, facility or other provider services located outside the 

Greater Pittsburgh Area currently owned or acquired in the future by UPMC, or 

with whom UPMC has an agreement to handle provider contracting such as, but 

not limited to, the Kane Hospital, or any other physician or facility outside the 

Greater Pittsburgh Area determined by DOH to be essential to meet local 

community needs, by July 15, 2014 or be subject to the Dispute Resolution 

Process set forth in paragraph C (1) below. The agreement shall be for a 
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commercially reasonable period of time as provided in Condition 3 of the UPE 

Order. The Greater Pittsburgh Area shall mean the Counties of Allegheny, 

Beaver, Butler, Washington and Westmoreland. The Children's Final Order will 

continue in effect. 

6. Out -of -Network Services - For all other Highmark subscribers whose care is not 

otherwise governed by other provisions in this Consent Decree, beginning 

January 1, 2015, UPMC will provide services to all such subscribers on an Out - 

of -Network basis. UPMC' s reimbursement rates for Out -of -Network services for 

Highmark subscribers shall be no more than 60% of charges if paid promptly and 

provided that UPMC informs consumers of such charge before rendering services. 

7. Continuity of Care - Highmark and UPMC mutually agree that the continuation 

of care of a Highmark member in the midst of a course of treatment at UPMC 

shall be on an In -Network basis at In -Network rates. The need for a continuing 

course of treatment shall be determined, in the first instance, by the patient's 

treating physician acting in consultation with and in accordance with the wishes 

of the patient or the patient's representative. While undergoing a continuing 

course of treatment with UPMC the services covered In -Network will include all 

services reasonably related to that treatment, including but not limited to testing 

and follow-up care. In the event that Highmark disputes the opinion of the treating 

physician that a continuation of care is medically appropriate, or disputes the 

scope of that care, the DOH or its designated representative will review the matter 

and make a final, non -appealable determination. 
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8. Transfer of Services - If any services covered by this Consent Decree are 

transferred or consolidated at one or more AHN Hospitals, the terms of this 

Consent Decree shall apply to those transferred services where such services are 

transferred or consolidated. 

9. Referrals and Highmark Transfer of Patients - (a) Highmark shall not require 

its physicians to refer patients to an AHN Hospital in situations where the patient 

is covered by a Health Plan that does not participate with such AHN Hospital or 

otherwise expresses a preference to be referred to a non-AHN Hospital; (b) AHN 

shall not refuse to transfer a patient, whether for diagnosis or treatment, to a non- 

AHN Hospital or Health -Care Provider if such transfer is requested by the patient, 

the patient's representative when such representative is authorized to make care 

decisions for the patient, or the patient's physician; provided the patient is stable 

and that the transfer is medically appropriate and legally permissible. (c) When a 

patient in need of transfer is covered by a Health Plan with which the AHN 

Hospital does not contract, AHN shall transfer the patient to the Health Plan's 

participating non-AHN facility (provided the patient is stable and that the transfer 

is medically appropriate and legally permissible) unless, (i) the patient or the 

patient's representative expresses a contrary preference after having been 

informed of the financial consequences of such a decision, or (ii) is otherwise 

approved by the patient's Health Plan. 

10. Safety Net - Highmark and UPMC mutually agree to establish a one year safety 

net beginning January 1, 2015, for any existing UPMC patient who is, a Highmark 

subscriber (i) who used UPMC physicians and services In -Network during the 
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2014 calendar year, (ii) who is not in continuing course of treatment, and (iii) who 

is unable to find alternative physicians and services in their locality during the one 

year period. Highmark and UPMC shall hold such consumers harmless if they 

continue to use such physicians and services prior to January 1, 2016. Rates for 

the safety net period shall be as set forth under the Dispute Resolution Process set 

forth in paragraph C (1) below. The safety net is not a contract extension and 

neither Highmark nor UPMC nor their agents shall characterize it as such. 

11. Advertising - Highmark shall not engage in any public advertising that is 

unclear or misleading in fact or by implication to consumers. 

B. Monetary Terms 

Consumer Education Fund and Costs - Highmark shall contribute $2 million 

for use by the OAG, PID or DOH for outreach and education purposes during the 

transition; and to cover Costs, including Attorney's or consultant fees of the 

OAG, PID and DOH within sixty (60) days of entry of this Consent Decree 

C. Miscellaneous Terms 

1. Dispute Resolution Process - Where required in this Consent Decree, Highmark 

and UPMC shall negotiate in good faith. If the parties are unable to reach 

agreement as to any of the issues raised in this Consent Decree by July 15, 2014 

or such other date as may be set by the OAG, PID and DOH, then the terms or 

rates shall be subject to the following: 

a. Rates- 

i. For the period, January 1, 2015 to December 31, 2015, rates for all 

In -Network services covered in this Consent Decree, except for 
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those rates currently being arbitrated by UPMC and Highmark, 

shall revert to the last mutually agreed upon rates or fees by UPMC 

and Highmark with the applicable Medical Market Basket index 

(MBI) increase applied January 1, 2015. 

ii. For rates currently being arbitrated, in the event that the current 

arbitration between UPMC and Highmark and finds in favor of 

UPMC, then the rates and fees under the Consent Decree will 

revert to the rates in effect before April 1, 2014 as of the date of 

the arbitral award and shall remain in place through December 31, 

2015. If as a consequence of the arbitral award, Highmark owes 

UPMC for underpayments, Highmark shall pay UPMC appropriate 

interest. UPMC and Highmark will use their best efforts to 

conclude their current arbitration before the end of December 31, 

2014. If as a consequence of the arbitral award, UPMC owes 

Highmark for overpayments, UPMC shall pay Highmark 

appropriate interest,. If an arbitral award is not decided before 

January 1, 2015, Highmark shall increase its payments by one-half 

the difference between Higbmark' s April 1, 2014 schedule and its 

rate schedule in effect before April 1, 2014 for the period January 

1, 2015 to December 31, 2015. 

iii. For the period beginning January 1, 2016 to the expiration of the 

Consent Decree or the expiration of any agreements between 

UPMC and Highmark for all In -Network services, whichever is 
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later, the rates shall be the rates agreed to by Highmark and 

UPMC, or UPMC and Highmark shall engage in a single last best 

offer binding arbitration to resolve any dispute as to rates after 

December 31, 2015 as set forth in paragraph C (2) below. 

iv. Any agreement or award as to rates and fees will be binding on 

both UPMC and Highmark, meaning that each will bill and make 

payments consistent with the agreement or award. 

v. For rates for UPMC Health Plan patients at Allegheny Health 

Network hospitals, if those rates are not resolved by current 

litigation between the Allegheny Health Network and the UPMC 

Health Plan in the Allegheny Court of Common Pleas, or by 

agreement between Highmark and UPMC, Allegheny Health 

Network and the UPMC Health Plan shall engage in last best offer 

arbitration to determine those rates for the period not covered by 

the current litigation to the termination of the Consent Decree. 

b. Non -Rate Term Disputed terms set forth in this Consent Decree and 

related to the Consent Decree and unrelated to rate and reimbursement 

shall be subject to mediation before the OAG, PID and DOH. If 

mediation does not result in resolution within thirty (30) days, Highmark 

and UPMC shall engage in binding arbitration to resolve the dispute as to 

terms. 
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2. Binding Arbitration 

a. The Parties will file a joint plan with this court for a single last best offer 

binding arbitration before independent and neutral parties by August 14, 2014 

or seek court intervention to resolve any disputes over such process. 

3. Binding on Successors and Assigns - The terms of this Consent Decree are 

binding on Highmark, its directors, officers, managers, employees (in their 

respective capacities as such) and to its successors and assigns, including, but not 

limited to, any person or entity to whom Highmark may be sold, leased or 

otherwise transferred, during the term of this Consent Decree. Highmark shall not 

permit any substantial part of Highmark to be acquired by any other entity unless 

that entity agrees in writing to be bound by the provisions of this Consent Decree. 

4. Enforcement of the Consent Decree - The OAG, PID and DOH shall have 

exclusive jurisdiction to enforce the Consent Decree. 

(a) If the OAG, PID or DOH believe that a violation of the Consent Decree has 

taken place, they shall so advise Highmark and give Highmark twenty (20) 

days to cure the violation. If after that time the violation is not cured, the 

OAG, PID and DOH may seek enforcement of the Consent Decree in the 

Commonwealth Court; (b) Any person who believes they have been aggrieved 

by a violation of this Consent Decree may file a complaint with the OAG, PID 

or DOH for review. If after that review, the OAG, PID or DOH believes either 

a violation of the Consent Decree has occurred or they need additional 

information to evaluate the complaint, the complaint shall be forwarded to 

Highmark for a response within thirty (30) days. If after receiving the 
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response, the OAG, PID or DOH, believe a violation of the Consent Decree 

has occurred, they shall so advise Highmark and give Highmark twenty (20) 

days to cure the violation. If after that time the violation is not cured, the 

OAG, PID or DOH may seek enforcement of the Consent Decree in the 

Commonwealth Court. If the complaint involves a patient in an ongoing 

course of treatment who must have the complaint resolved in a shorter period, 

the OAG, PID or DOH may require responses within periods consistent with 

appropriate patient care. 

5. Release This Consent Decree will release any and all claims the OAG, PID or 

DOH brought or could have brought against Highmark for violations of any laws 

or regulations within their respective jurisdictions, including claims under laws 

governing non-profit corporations and charitable trusts, consumer protection laws, 

insurance laws and health laws relating to the facts alleged in the Petition for 

Review or encompassed within this Consent Decree for the period of July 1, 2012 

to the date of filing. Any other claims, including but not limited violations of the 

crimes code, Medicaid fraud laws or tax laws are not released. 

6. Compliance with Other Laws - The Parties agree that the terms and agreements 

encompassed within this Consent Decree do not conflict with Highmark's 

obligations under the laws governing non-profit corporations and charitable trusts, 

consumer protection laws, antitrust laws, insurance laws and health laws. 

7. Notices - All notices required by this Consent Decree shall be sent by certified or 

registered mail, return receipt requested, postage prepaid or by hand delivery to: 
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If to the Attorney General: 

Executive Deputy Attorney General 
Public Protection Division 
Office of Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

If to Highmark: 

Chief Executive Officer 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222 

Copies to: 

Executive Vice President and Chief Legal Officer 

120 Fifth Avenue, Suite 3112 
Pittsburgh, PA 15222 

8. Averment of Truth - Highmark avers that, to the best of its knowledge, the 

information it has provided to the OAG, PID and DOH in connection with this 

Consent Decree is true. 

9. Termination - This Consent Decree shall expire five (5) years from the date of 

entry. 

10. Modification - If the OAG, PID, DOH or Highmark believes that modification of 

this Consent Decree would be in the public interest, that party shall give notice to 

the other and the parties shall attempt to agree on a modification. If the parties 

agree on a modification, they shall jointly petition the Court to modify the 

Consent Decree. If the parties cannot agree on a modification, the party seeking 

modification may petition the Court for modification and shall bear the burden of 

persuasion that the requested modification is in the public interest. 
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11. Retention of Jurisdiction - Unless this Consent Decree is terminated, 

jurisdiction is retained by the Commonwealth Court of Pennsylvania to enable 

any party to apply to this Court for such further orders and directions as may be 

necessary and appropriate for the interpretation, modification and enforcement of 

this Consent Decree. 

12. No Admission of Liability - Highmark, desiring to resolve the OAG's, PID's, 

DOH' s concerns without trial or adjudication of any issue of fact or law, has 

consented to entry of this Consent Decree, which is not an admission of liability 

by Highmark as to any issue of fact or law and may not be offered or received 

into evidence in any action as an admission of liability, whether arising before or 

after the matter referenced herein. 

13. Counterparts - This Consent Decree may be executed in counterparts. 

NOW THEREFORE, without trial or adjudication of the facts or law herein between the 

parties to this Consent Decree, Respondents agree to the signing of this Consent Decree and this 

Court hereby orders that Respondents shall be enjoined from breaching any and all of the 

aforementioned provisions. 

WE HEREBY consent to this Consent Decree and submit the same to this Honorable 

Court for the making and entry of a Consent Decree, Order or Judgment of the Court on the dates 

indicated below. 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

By: 

Date: l (164 By: 

Date: By: 

Date: By: 

Date: By: 

Date: /2-7//47/ By: 

BY THE PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 
KATHLEEN G. KANE 
Attorney General 

imes A. Donahue, III 
Executive Deputy Attorney General 

Public Protection Division 
Attorney I.D. No.: 42624 
14th Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787-4530 

MICHAEL F. CONSEDINE, COMMISSIONER 

PENNSYLVANIA INSURANCE DEPARTMENT 

MICHAEL WOLF, SECRETARY 
PENNSYLVANIA DEPARTMENT OF HEALTH 

JAMES D. CHULTZ GENERAL COUNSEL 

Yen cas 
Chie Counsel 
Insurance Department 
13th Floor, Strawberry Square 

Harrisburg, PA 17120 
Counsel for the Commonwealth of Petmsylvania 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Date: By: 

Date: By: 

Date: 

Date: 

Date: 

&WIN 

By 

By: 

By: 

Date: By: 

BY 1Hk. PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 
KATHLEEN G. KANE 
Attorney General 

James A. Donahue, HI 
Executive Deputy Attorney General 
Public Protection Division 

Attorney I.D. No.: 42624 

14th Floor Strawberry Square, 

Harrisburg, PA 17120 
7) 787-4530 

L F. CONSEDINE, COMMISSIONER 
SYLVANI INSURANCE EPARTMENT 

Itsfah 
MIC L WOL 
PENNSYLVAN 

JA . SCHULTZ, G NERAL COUNSEL 

Yen Lucas 
Chief Counsel 
Insurance Department 
13th Floor, Strawberry Square 

Harrisburg, PA 17120 
Counsel for the Commonwealth of Pennsylvania 
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Date: 

Date: 

127120/y 

Counsel for the Commonwealth of Pennsylvania 

BY THE RESPONDENTS 

UPE, a/k/a, HIGHMARK HEALTH 

By: 111411 

By: 

HIGHMARK, INC. 

1/41'44 ) 
Thomas L. VanKirk 
Executive Vice President & CLO 

Highmark 
Fifth Avenue Place 
120 Fifth Avenue, Suite 3112 
Pittsburgh, PA 15222-3099 
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UPMC &MEWING 

Dear; 
October 27, 2014 

We are writing you today with important information about this year's Medicare Advantage open enrollment. 

Highmark has introduced a new Medicare Advantage product called "Community Blue Medicare HMO" that 
excludes all of UPMC's doctors and hospitals. Choosing thisbroduct will prevent you from affordably 
accessing UPMC's services, ranging from the Hillman Cancer Center, to UPMC's designated National Center of 
Excellence in Geriatric MediCine, because all of UPMC is out -of -network for Highmark's Community Blue 
Medicare HMO product. Out -of -network means you could be forced to pay large medical bills to receive care 
from UPMC doctors and hospitals. 

The Commonwealth of Pennsylvania, led by the Attorney General and the Insurece Commissioner, . 

determined that Highmark's Community Blue HMO is a. "clear violation" of the Consent Decree that Highmark 
signed just this past summer and are suing Highmark to stop it. The Consent Decree was created to protect 
seniors and other patient groups and their access to UPMC. 

In addition, according to the Commonwealth, Highmark is promoting Community Blue Medicare HMO with 
"misleading" advertisements that will cause "misunderstanding.and confusion" for seniors. Insurance brokers 
have also been told by the Commonwealth that selling Highmark's Community Blue HMO may violate 
Pennsylvania's Unfair Insurance Practice Act. These concerns are also echoed in a Pittsburgh Post -Gazette 
editorial attached to this letter. 

As a UPMC doctor, I appreciate the trust that patients place in us for care. We believe there is a special bond 
between our older patients and our entire medical staff. That's why UPMC pledged more than three years ago 
that the changing relationship between Highmark and UPMC would not affect seniors. We thought that 
Highmark shared that commitment, but see now that it does not. 

During this year's Medicare open enrollment period for Medicare Advantage, you will have many options to 
choose from/including UPMC forLifeand Advantra from Health America, These products will provide in- 
network access to all UPMC doctors and hospitals. Highmark's Community Blue Medicare HMO will not. 

We hope that this.information is helpful and allows you to.make an informed decision during open enrollment. 

If you would like more information, including whether a specific UPMC doctor or hospitals is in the network of a 
plan you are considering, we are hereto help: Please contact our toll -free Senior Info Line at 1-855-946-8762. 

Sincerely, 

Steven D. Shapiro, MD 
Chief Medical and Scientific Officer, UPMC 
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UPMC Susquehanna 
August 14, 2017 

1111111.11.11111111111111111 

Dear 
We would like to inform you that your employer, PMF Industries and its claims service, INDECS, 

do not have a contract with UPMC Susquehanna for hospital -based services. This means you 
are covered for your visit with your physician, however, if your physician determines you need 
tests or services including but not limited to routine outpatient/inpatient hospital care, 

laboratory services, x-rays, CAT scans, MRI's or cancer care, heart or lung care or bone and joint 
care you will receive a bill for full charges at your personal expense. 

This is an unconventional approach to providing health insurance. With other health plans we 
have negotiated mutually agreed upon contracts for services. This is the standard practice for 
most business arrangements and for the entire healthcare industry. 

To help eliminate confusion about what services are covered and which are not, we are 
discontinuing Susquehanna Health Medical Group physician office services until this matter is 
resolved; this protects you from the risk of large out of pocket expenses. This letter provides 
you with 30 days of notice that Susquehanna Health Medical Group (SHMG) will stop caring for 
your medical needs until further notice. Please note that during these next 30 clays, your SHMG 
physician will continue to address and care for any emergent medical conditions that arise. 

However, if you feel you still require ongoing medical care, we encourage you to seek an 
alternative physician provider immediately. Also please be assured, we will assist you in 
transferring your medical records to another provider if requested. 

In the meantime, we remain hopeful that PMF Industries will reconsider its position so we will 
be able to work together again and help meet you and your loved ones' healthcare needs. If 
you have any questions please talk with your local Human Resources department or call UPMC 
Susquehanna's customer service department at 570-326-8196 or 1-800-433-0816 to discuss any 
billing issues or concerns. 

Sincerely, 

UPMC Susquehanna 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By JOSH SHAPIRO, Attorney General; 
PENNSYLVANIA DEPARTMENT OF INSURANCE, 
By JESSICA ALTMAN, Insurance Commissioner; 

And 
PENNSYLVANIA DEPARTMENT OF HEALTH, 
By DR. RACHEL LEVINE, Secretary of Health, 

Petitioners, 
v. No. 334 M.D. 2014 

UPMC, A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. 

And 
HIGHMARK INC., A Nonprofit Corp.; 

Respondents. 

MODIFIED CONSENT DECREE 

AND NOW, this day of , 20 , 

upon the Petition for Supplemental Relief to Modify Consent Decrees filed by the 

Commonwealth of Pennsylvania through its Attorney General, Josh Shapiro, and the record in 

this case, the Consent Decrees approved by this Court on July 1, 2014 are hereby combined into 

this single decree and modified as follows: 

INTERPRETIVE PRINCIPLES 

1. The terms of this Modified Consent Decree are based upon the status of the respondents 

as charitable institutions committed to public benefit and are intended to promote the 

public's interest by: enabling open and affordable access to the respondents' health care 

services and products through negotiated contracts; requiring last best offer arbitration 

when contract negotiations fail; and, ensuring against the respondents' unjust enrichment 

by prohibiting excessive and unreasonable charges and billing practices in the rendering 

of medically necessary health care services. 
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DEFINITIONS 

2.1 "Acquire" means to purchase the whole or the majority of the assets, stock, equity, 

capital or other interest of a corporation or other business entity or to receive the right or 

ability to designate or otherwise control the corporation or other business entity. 

2.2 "All -or -Nothing" means any written or unwritten practice or agreement between a Health 

Care Provider and a Health Plan that requires either party to contract for all of the other 

party's providers, services or products in order to contract with any of the other party's 

providers, services or products. 

2.3 "Anti -Tiering or Anti -Steering" means any written or unwritten agreement between a 

Health Care Provider and a Health Plan that prohibits the Health Plan from placing the 

Health Care Provider in a tiered Health Plan product for the purpose of steering members 

to Health Care Providers based on objective price, access, and/or quality criteria 

determined by the Health Plan, or which requires that the Health Plan place the Health 

Care Provider in a particular tier in a tiered Health Plan product. 

2.4 "Average In -Network Rate" means the average of all of a Health Care Provider's In - 

Network reimbursement rates for each of its specific health care services provided, 

including, but not limited to, reimbursement rates for government, commercial and 

integrated Health Plans. 

2.5 "Balance Billing" means when a Health Care Provider bills or otherwise attempts to 

recover the difference between the provider's charge and the amount paid by a patient's 

insurer and through member Cost -Shares. 

2.6 "Cost -Share" or "Cost -Sharing" means any amounts that an individual member of a 

Health Plan is responsible to pay under the terms of the Health Plan. 
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2.7 "Credential" or "Credentialing" means the detailed process that reviews physician 

qualifications and career history, including, but not limited to, their education, training, 

residency, licenses and any specialty certificates. Credentialing is commonly used in the 

health care industry to evaluate physicians for privileges and health plan enrollment. 

2.8 "Emergency Services/ER Services" means medical services provided in a hospital 

emergency or trauma department in response to the sudden onset of a medical condition 

requiring intervention to sustain the life of a person or to prevent damage to a person's 

health and which the recipient secures immediately after the onset or as soon thereafter as 

the care can be made available, but in no case later than 72 hours after the onset. 

2.9 "Exclusive Contract" means any written or unwritten agreement between a Health Care 

Provider and a Health Plan that prohibits either party from contracting with any other 

Health Care Provider or Health Plan. 

2.10 "Gag Clause" means any written or unwritten agreement between a Health Care Provider 

and a Health Plan that restricts the ability of a Health Plan to furnish cost and quality 

information to its enrollees or insureds. 

2.11 "Health Care Provider" means hospitals, skilled nursing facilities, ambulatory surgery 

centers, laboratories, physicians, physician networks and other health care professionals 

and health care facilities but excludes services from for-profit ambulance and air 

transport providers. 

2.12 "Health Care Provider Subsidiary" means a Health Care Provider that is owned or 

controlled by either of the respondents, and also includes any joint ventures with 

community hospitals for the provision of cancer care that are controlled by either of the 

respondents. 
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2.13 "Health Plan" means all types of organized health -service purchasing programs, 

including, but not limited to, health insurance, self -insured, third party administrator or 

managed -care plans, whether offered by government, for-profit or non-profit third -party 

payors, Health Care Providers or any other entity. 

2.14 "Health Plan Subsidiary" means a Health Plan that is owned or controlled by either of the 

respondents. 

2.15 "Highmark" means Highmark Inc., the domestic nonprofit corporation incorporated on 

December 6, 1996, with a registered office at Fifth Avenue Place, 120 Fifth Avenue, 

Pittsburgh, Pennsylvania 15222. Unless otherwise specified, all references to Highmark 

include Highmark Health and all of its controlled nonprofit and for-profit subsidiaries, 

partnerships, trusts, foundations, associations or other entities, including entities for 

which it manages provider contracting, however styled. 

2.16 "Hospital" means a health care facility, licensed as a hospital, having a duly organized 

governing body with overall administrative and professional responsibility and an 

organized professional staff that provides 24 -hour inpatient care, that may also provide 

outpatient services, and that has, as a primary function, the provision of inpatient services 

for medical diagnosis, treatment and care of physically injured or sick persons with short- 

term or episodic health problems or infirmities. 

2.17 "Inflation Index" means the Medicare Hospital Inpatient PPS market basket index 

published annually by the Centers for Medicaid and Medicare Services. 

2.18 "In -Network" means where a Health Care Provider has contracted with a Health Plan to 

provide specified services for reimbursement at a negotiated rate to treat the Health 

Plan's members. The member shall be charged no more than the Cost -Share required 
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pursuant to his or her Health Plan, the member shall not be refused treatment for the 

specified services in the contract based on his or her Health Plan and the negotiated rate 

paid under the contract by the Health Plan and the member shall be payment in full for 

the specified services. 

2.19 "Material Contract Terms" means rates, term, termination provisions, the included 

providers, assignment, claims processes, addition or deletion of services, outlier terms, 

dispute resolution, auditing rights, and retrospective review. 

2.20 "Most Favored Nations Clause" means any written or unwritten agreement between a 

Health Care Provider and a Health Plan that allows the Health Plan to receive the benefit 

of a better payment rate, term or condition that the provider gives to another Health Plan. 

2.21 "Must Have" means any written or unwritten practice or agreement between a Health 

Care Provider and a Health Plan that requires either party to contract for one or more of 

the other party's providers, services or products in order to contract with any of the other 

party's providers, services or products. 

2.22 "Narrow Network Health Plan" means where a Health Plan provides access to a limited 

and specifically identified set of Health Care Providers who have been selected based 

upon criteria determined by the Health Plan which shall include cost and quality 

considerations. 

2.23 "Out -of -Network" means where a Health Care Provider has not contracted with a Health 

Plan for reimbursement for treatment of the Health Plan's members. 

2.24 "Payor Contract" means a contract between a Health Care Provider and a Health Plan for 

reimbursement for the Health Care Provider's treatment of the Health Plan's members. 
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2.25 "Provider Based Billing," also known as "Facility Based Billing" and "Hospital Based 

Billing," means charging a fee for the use of the Health Care Provider's building or 

facility at which a patient is seen in addition to the fee for physician or professional 

services. 

2.26 "Tiered Insurance Plan" or "Tiered Network" means where a Health Plan provides a 

network of Health Care Providers in tiers ranked on criteria determined by the Health 

Plan which shall include cost and quality considerations, and provides members with 

differing Cost -Share amounts based on the Health Care Provider's tier. 

2.27 "Top Tier" or "Preferred Tier" means the lowest Cost -Share Healthcare Providers within 

a Tiered Insurance Plan or Tiered Network. 

2.28 "Unreasonably Terminate" means to terminate an existing contract prior to its expiration 

date for any reason other than cause. 

2.29 "Highmark Health," means the entity incorporated on October 20, 2011, on a non -stock, 

non -membership basis, with its registered office located at Fifth Avenue Place, 120 Fifth 

Avenue, Pittsburgh, Pennsylvania 15222. Highmark Health serves as the controlling 

member of Highmark. 

2.30 "UPMC" and the "UPMC Health System," also known as the "University of Pittsburgh 

Medical Center," means the non-profit, tax-exempt corporation organized under the laws 

of the Commonwealth of Pennsylvania having its principal address at 600 Grant Street, 

Pittsburgh, Pennsylvania 15219. Unless otherwise specified, all references to UPMC 

include all of its controlled nonprofit and for-profit subsidiaries, partnerships, trusts, 

foundations, associations or other entities, including entities for which it manages 

provider contracting, however styled. 
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2.31 "UPMC Health Plan" means the Health Plans owned by UPMC which are licensed by the 

Pennsylvania Department of Insurance or otherwise operating in Pennsylvania. 

2.32 "UPMC Hospitals" means the Hospitals operated by the following UPMC subsidiaries: 

UPMC Presbyterian-Shadyside, Children's Hospital of Pittsburgh of UPMC, Magee 

Women's Hospital of UPMC, UPMC McKeesport, UPMC Passavant, UPMC St. 

Margaret, UPMC Bedford Memorial, UPMC Horizon, UPMC Northwest, UPMC Mercy, 

UPMC East, UPMC Hamot, UPMC Hamot, affiliate - Kane Community Hospital, UPMC 

Altoona, UPMC Jameson, UPMC Susquehanna, UPMC Pinnacle, UPMC Cole, Western 

Psychiatric Institute and Clinic of UPMC and any other Hospital Acquired by UPMC 

following the entry of the Court's July 1, 2014 Consent Decree or this Modified Consent 

Decree. 

TERMS 

3.1 Internal Firewalls - Highmark and UPMC shall implement internal firewalls as described 

in Appendix 2 by the Pennsylvania Insurance Department in its April 29, 2013 Order as 

part of Highmark's acquisition of West Penn Allegheny Health System. 

3.2 Health Care Provider Subsidiaries' Duty to Negotiate - Highmark's and UPMC's 

respective Health Care Provider Subsidiaries shall negotiate with any Health Plan seeking 

a services contract and submit to single, last best offer arbitration after 90 days to 

determine all unresolved Material Contract Terms, as provided in Section 4 below. 

3.3 Health Plan Subsidiaries' Duty to Negotiate - Highmark's and UPMC's respective 

Health Plan Subsidiaries shall negotiate with any credentialed Health Care Provider 

seeking a services contract and submit to single, last best offer arbitration after 90 days to 

determine all unresolved Material Contract Terms, as provided in Section 4 below. 

Nothing herein shall be construed to require a Health Plan Subsidiary to include a Health 
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Care Provider in a particular Narrow Network Health Plan, including in any particular 

tier in a Tiered Insurance Plan or Tiered Network. 

3.4 Prohibited Contract Terms - Highmark and UPMC are prohibited from utilizing in any of 

their Health Care Provider or Health Plan contracts: 

3.4.1 Any Anti -Tiering or Anti -Steering practice, term or condition; 

3.4.2 Any Gag Clause, practice, term or condition; 

3.4.3 Any Most Favored Nation practice, term or condition; 

3.4.4 Any Must Have practice, term or condition; 

3.4.5 Any Provider -Based Billing practice, term or condition; 

3.4.6 Any All -or -Nothing practice, term or condition; 

3.4.7 Any Exclusive Contracts practice, term or condition; 

3.5 Limitations on Charges for Emergency Services - Highmark's and UPMC 's Health Care 

Provider Subsidiaries shall limit their charges for all emergency services to their Average 

In -Network Rates for any patient receiving emergency services on an Out -of -Network 

basis. 

3.6 Limitations on Terminations - Highmark and UPMC shall not Unreasonably Terminate 

any existing Payor Contract. 

3.7 Direct Payments Required - Highmark's and UPMC's Health Plan Subsidiaries shall pay 

all Health Care Providers directly in lieu of paying through their subscribers for services. 

3.8 Non -Discrimination - Highmark and UPMC shall not discriminate in the provision of 

health care services, the release of medical records, or information about patients based 

upon the identity or affiliation of a patient's primary care or specialty physician, the 

patient's Health Plan or the patient's utilization of unrelated third -party Health Care 
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Providers - provided, however, that this provision shall not be understood to require 

Highmark and UPMC to provide privileges or credentials to any Health Care Provider 

who otherwise does not qualify for privileges and credentials. 

3.9 Duty to Communicate - Highmark and UPMC shall maintain direct communications 

concerning any members of their respective health plans that are being treated by the 

other's provider to ensure that their respective agents, representatives, servants and 

employees provide consistently accurate information regarding the extent of their 

participation in a patient's Health Plan, including, but not limited to, the payment terms 

of the patient's expected out-of-pocket costs. 

3.10 Advertising - Highmark and UPMC shall not engage in any public advertising that is 

unclear or misleading in fact or by implication. 

3.11 Changes to Corporate Governance - Highmark Health and UPMC Health System shall 

replace a majority of their respective board members who were on their respective boards 

as of April 1, 2013 by January 1, 2020, with individuals lacking any prior relationship to 

Highmark Inc. or UPMC, respectively, for the preceding five (5) years. 

CONTRACT RESOLUTION 
(LAST BEST OFFER ARBITRATION) 

4.1 Highmark and UPMC shall provide a copy of this Modified Consent Decree to any 

Health Plan licensed by the Pennsylvania Department of Insurance seeking a services 

contract or, to any Health Care Provider licensed by the Pennsylvania Department of 

Health seeking a services contract. Any such Health Plan or Health Care Provider may, 

at its option, require Highmark or UPMC to participate in the two-step contract resolution 

provisions of this Modified Consent Decree contained in paragraphs 4.2 through 4.8 by 

opting in, as set forth in paragraph 4.2, provided that: in the case of Health Care 
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Providers, the Health Care Provider has identified the specific Health Plan product of 

either Highmark or UPMC with which the Health Care Provider desires to contract. 

4.1.1 First Step - period of good faith negotiations. If no contract is reached during the 

period; 

4.1.2 Second Step - the Health Plan or Health Care Provider may request binding 

arbitration as outlined in paragraphs 4.3 through 4.8. 

4.2 A Health Plan or Health Care Provider must give written notice to Highmark or UPMC 

of its desire to opt in and utilize the contract resolution provisions of this Modified 

Consent Decree at least ninety (90) days prior to the expiration of its existing contract 

with Highmark or UPMC. If a Health Plan or Health Care Provider does not have an 

existing contract with Highmark or UPMC, the Health Plan or Health Care Provider must 

give such notice within thirty (30) days after it has notified Highmark or UPMC, in 

writing, of its interest in a contract. A failure to opt -in to this contract resolution 

provision is deemed an opt- out for a period of one year. 

4.3 As the First Step, a Health Plan or Health Care Provider shall negotiate in good faith 

toward a contract for Highmark's or UPMC's health care services and/or health plan for 

at least ninety (90) days. At the conclusion of the ninety (90) day negotiation period, if 

the negotiations have been unsuccessful, the Health Plan or Health Care Provider may 

trigger binding arbitration with Highmark or UPMC (hereinafter collectively referred to 

as the "Arbitration Parties") before an independent body, but must do so, in writing, 

within thirty (30) days after the conclusion of good faith negotiations: 

4.3.1 The arbitration panel will be an independent body made up of five 

representatives. A representative or his or her employer shall not have been an 
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officer, director, employee, medical staff member, consultant or advisor, currently 

or within the past five (5) years with either of the Arbitration Parties: 

4.3.1.1 The local or regional Chamber of Commerce shall 

appoint one (1) member from an employer with less 

than 100 employees; 

4.3.1.2 The local or regional Chamber of Commerce shall 

appoint one (1) member from an employer with more 

than 100 employees; 

4.3.1.3 The Pennsylvania Health Access Network shall appoint 

one (1) member; 

4.3.1.4 The Health Plan or Health Care Provider shall appoint 

one (1) member; and 

4.3.1.5 Highmark or UPMC, where they are an Arbitration 

Party, shall appoint one (1) member. 

4.3.2 The Arbitration Parties shall each submit to the independent body its last contract 

offer and a statement of agreed upon contract terms and those Material Contract 

Terms which remain unresolved. The independent body may reject a request for 

arbitration if the number of unresolved Material Contract Terms exceeds the 

number of agreed upon Material Contract Terms and order the Arbitration Parties 

to engage in another sixty (60) days of negotiation. 

4.3.3 The independent body may retain such experts or consultants with expertise in 

health plan and health care provider contracting issues to aid it in its deliberations, 

provided that any such experts or consultants shall not have been an officer, 
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director, employee, medical staff member, consultant or advisor, currently or 

within the past five (5) years with either of the Arbitration Parties. The cost of 

such experts or consultants shall be divided equally between the Arbitration 

Parties. 

4.3.4 If, during the course of the negotiation process outlined above, either of the 

Arbitration Parties fails to propose Material Contract Terms prior to arbitration, 

the arbitration panel shall impose the proposed terms of the party which did make 

a proposal with respect to such Material Contract Terms. If both Arbitration 

Parties submit proposed contracts, the independent body shall inform the 

Arbitration Parties of any information the independent body believes would be 

helpful in making a decision. The independent body shall not prohibit the 

presentation of information by either of the Arbitration Parties for consideration, 

but must consider the following: 

4.3.4.1 The existing contract or contracts, if any, between the 

Arbitration Parties. 

4.3.4.2 The prices paid for comparable services by other Health 

Plans and/or accepted by other Health Care Providers of 

similar size and clinical complexity within the 

community. 

4.3.4.3 The criteria required by either Highmark or UPMC 

concerning the credentialing of Health Care Providers 

seeking an agreement with either Highmark or UPMC. 
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4.3.4.4 Whether the Health Care Provider is seeking an 

agreement in a tiered Health Plan of either Highmark or 

UPMC; in no event shall either respondent be required 

to permit a Health Care Provider to participate in a 

Narrow Network Health Plan, including in a particular 

tier in either of the respondents' Tiered Insurance Plans 

or Tiered Networks. 

4.3.4.5 Whether a contract between the Arbitration Parties 

would prevent other Health Care Providers in such 

Health Plan from meeting quality standards or receiving 

contracted for compensation. 

4.3.4.6 The weighted average rates of other area hospitals of 

similar size and clinical complexity for all payors, 

separately for each product line (commercial, Medicare 

managed care and/or Medicaid managed care) for 

which the Health Plan or Health Care Provider is 

seeking an agreement with either Highmark or UPMC. 

4.3.4.7 The costs incurred in providing the subject services 

within the community and the rate of increase or 

decrease in the median family income for the relevant 

county(ies) as measured by the United States 

Department of Labor, Bureau of Labor Statistics. 
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4.3.4.8 The rate of inflation as measured by the Inflation Index, 

and (i) the extent to which any price increases under the 

existing contract between the Health Plan or Health 

Care Provider and Highmark or UPMC (as applicable) 

were commensurate with the rate of inflation and (ii) 

the extent to which the Health Plan's premium 

increases, if any, were commensurate with the rate of 

inflation. 

4.3.4.9 The rate of increase, if any, in appropriations for 

Managed Care Organizations participating in 

Pennsylvania's Medical Assistance program for the 

Department of Public Welfare, in the case of a 

Medicaid Managed Care Organization participant in 

this arbitration process. 

4.3.4.10 The actuarial impact of a proposed contract or rates 

paid by the Health Plan and a comparison of these rates 

in Pennsylvania with Health Plan or Health Care 

Provider rates in other parts of the country. 

4.3.4.11 The expected patient volume which likely will result 

from the contract. 

4.3.4.12 The independent body shall not consider the extent to 

which a party is or is not purchasing health plan or 

health care services from the other party. 
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4.4 Once the arbitration process has been invoked, the independent body shall set rules for 

confidentiality, exchange and verification of information and procedures to ensure the 

fairness for all involved and the confidentiality of the process and outcome. In general, 

the Arbitration Parties may submit confidential, competitively -sensitive information. 

Therefore, the independent body should ensure that it and any consultants it retains do 

not disclose this information to anyone outside the arbitration process. 

4.5 The independent body must select the Material Contract Terms proposed by one of the 

Arbitration Parties. The parties are bound by the decision of the independent body. Any 

disputed non -Material Contract Terms shall be resolved in favor of the Respondents to 

this Modified Consent Decree unless the arbitration is between the Respondents in which 

case the non -Material Contract Terms of the Respondent whose Material Contract Terms 

are selected shall apply. 

4.6 Because of the important interests affected, the independent body shall commence the 

arbitration process within twenty (20) days after it is triggered by a written request from a 

Health Plan or Health Care Provider. It shall hold an arbitration hearing, not to exceed 

three (3) days, within sixty (60) days of the commencement of the arbitration process. 

The independent body shall render its determination within seven (7) days after the 

conclusion of the hearing. The Arbitration Parties, by agreement, or the independent 

body, because of the complexity of the issues involved, may extend any of the time 

periods in this section, but the arbitration process shall take no more than ninety (90) days 

from its commencement. 
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4.7 The Arbitration Parties shall each bear the cost of their respective presentations to the 

independent body and shall each bear one-half of any other costs associated with the 

independent review. 

4.8 During the above arbitration process: 

4.8.1 If the Arbitration Parties have an existing contract, the reimbursement rates set 

forth in that contract will remain in effect and the reimbursement rates will be 

adjusted retroactively to reflect the actual pricing determined by the independent 

body. 

4.8.2 If the Arbitration Parties have no contract, the Health Plan shall pay for all 

services by Highmark or UPMC (as applicable) for which payment has not been 

made, in an amount equal to the rates in its proposed contract. This amount will 

be adjusted retroactively to reflect the actual pricing determined by the 

independent body. 

4.8.3 If the amounts paid pursuant to paragraphs 4.8.1 and 4.8.2 are less than the 

amounts owed under the contract awarded as the result of arbitration, the Health 

Plan shall pay interest on the difference. If the amounts paid pursuant to 

paragraphs 4.8.1 and 4.8.2 are greater than the amounts owed under the contract 

awarded as the result of arbitration, the Health Care Provider shall reimburse the 

excess and pay interest on the difference. For purposes of calculating interest due 

under this paragraph, the interest rate shall be the U.S. prime lending rate offered 

by PNC Bank or its successor as of the date of the independent body's decision on 

arbitration. 
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MISCELLANEOUS TERMS 

5. Binding on Successors and Assigns - The terms of this Consent Decree are binding on 

Highmark and UPMC, their directors, officers, managers, employees (in their respective 

capacities as such) and to their successors and assigns, including, but not limited to, any 

person or entity to whom Highmark or UPMC may be sold, leased or otherwise 

transferred, during the term of this Modified Consent Decree. Highmark and UPMC 

shall not permit any of their substantial parts to be acquired by any other entity unless 

that entity agrees in writing to be bound by the provisions of this Modified Consent 

Decree. 

6. Enforcement - The OAG, PID and DOH shall have exclusive jurisdiction to enforce this 

Modified Consent Decree. If the OAG, PID or DOH believe that a violation of this 

Modified Consent Decree has taken place, they shall so advise Highmark and UPMC and 

give the offending respondent twenty (20) days to cure the violation. If after that time the 

violation has not been cured, the OAG, PID or DOH may seek enforcement of the 

Modified Consent Decree in the Commonwealth Court. Any person who believes they 

have been aggrieved by a violation of this Modified Consent Decree may file a complaint 

with the OAG, PID or DOH for review. If after that review, the OAG, PID or DOH 

believes either a violation of the Modified Consent Decree has occurred or they need 

additional information to evaluate the complaint, the complaint shall be forwarded to 

Highmark or UPMC for a response within thirty (30) days. If after receiving the 

response, the OAG, PID or DOH, believe a violation of the Consent Decree has occurred, 

they shall so advise Highmark or UPMC and give the offending party twenty (20) days to 

cure the violation. If after that time the violation is not cured, the OAG, PID or DOH 

may seek enforcement of the Modified Consent Decree in this Court. If the complaint 
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involves a patient in an ongoing course of treatment who must have the complaint 

resolved in a shorter period, the OAG, PID or DOH may require responses within periods 

consistent with appropriate patient care. 

7. Release - This Modified Consent Decree releases any and all claims the OAG, PID or 

DOH brought or could have brought against Highmark or UPMC for violations of any 

laws or regulations within their respective jurisdictions, including claims under laws 

governing nonprofit corporations and charitable trusts, consumer protection laws, 

insurance laws and health laws relating to the facts alleged in the Petition for Review or 

encompassed within this Modified Consent Decree for the period of July 1, 2012 to the 

date of filing. Any other claims, including but not limited to violations of the crimes 

code, Medicaid fraud laws or tax laws are not released. 

8. Compliance with Other Laws - The parties agree that the terms and agreements 

encompassed within this Consent Decree do not conflict with the obligations of 

Highmark and UPMC under the laws governing nonprofit corporations and charitable 

trusts, consumer protection laws, antitrust laws, insurance laws and health laws. 

9. Notices - All notices required by this Modified Consent Decree shall be sent by certified 

or registered mail, return receipt requested, postage prepaid or by hand deliver to: 

If to the Attorney General: 

Executive Deputy Attorney General 
Public Protection Division 
Office of Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

Chief Deputy Attorney General 
Charitable Trusts and Organizations Section 

Office of Attorney General 
14th Floor, Strawberry Square 

Harrisburg, PA 17120 
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Chief Deputy Attorney General 
Health Care Section 

Office of Attorney General 
14th Floor, Strawberry Square 

Harrisburg, PA 17120 

Chief Deputy Attorney General 
Antitrust Section 

Office of Attorney General 
14th Floor, Strawberry Square 

Harrisburg, PA 17120 

If to Highmark 

Chief Executive Officer 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222 

Copies to: 

Executive Vice President and Chief Legal Officer 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222 

If to UPMC: 

Chief Executive Officer 
University of Pittsburgh Medical Center 

U.S. Steel Tower 62nd Floor 
600 Grant Street 

Pittsburgh, PA 15219 

Copies to: 

General Counsel 
University of Pittsburgh Medical Center 

U.S. Steel Tower 62nd Floor 
600 Grant Street 

Pittsburgh, PA 15219 

10. Averment of Truth - Highmark and UPMC aver that, to the best of their knowledge, the 

information they have provided to the OAG, PID and DOH in connection with this 

Modified Consent Decree is true. 
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11. Termination - This Consent Decree shall remain in full force and effect until further 

order of the Court. 

12. Modification - If either the OAG, PID, DOH, Highmark or UPMC believes that further 

modification of this Modified Consent Decree would be in the public interest, that party 

shall give notice to the other parties and the parties shall attempt to agree on a 

modification. If the parties agree on a modification, they shall jointly petition the Court 

to modify the Consent Decree. If the parties cannot agree on a modification, the party 

seeking modification may petition the Court for further modification and shall bear the 

burden of persuasion that the requested modification is in the public interest. 

13. Retention of Jurisdiction - Unless this Modified Consent Decree is terminated, 

jurisdiction is retained by this Court to enable any party to apply to this Court for such 

further orders and directions as may be necessary and appropriate for the interpretation, 

modification and enforcement of this Modified Consent Decree. 

BY THE COURT: 

, J. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 334 MD 2014 

COMMONWEALTH OF PENNSYLVANIA, : 

By JOSH SHAPIRO, Attorney General, et al.; : 

Petitioners, 

v. 

UPMC, A Nonprofit Corp., et al.; 

Respondents. 

: No. 334 M.D. 2014 

UPMC'S ANSWER, 
IN THE NATURE OF A MOTION TO DISMISS OR PRELIMINARY OBJECTIONS, 

TO "COMMONWEALTH'S PETITION TO MODIFY CONSENT DECREES" 

Respondent UPMC hereby files this Answer-in the nature of a Motion to Dismiss or 

Preliminary Objections-to the Commonwealth's "Petition to Modify Consent Decrees." For the 

reasons set forth below, and explained in detail in the attached supporting Memorandum, which is 

incorporated by reference herein, the Petition should be denied and the claims asserted therein 

should be dismissed. 

INTRODUCTION 

1. On February 7, 2019, the Attorney General filed the Commonwealth's Petition to 

Modify Consent Decrees. 

2. While titled as a "Petition," and filed as an application for relief under an existing 

docket number, the Petition is really in the nature of a complaint or case -initiating pleading asserting 

four causes of action, for: (a) compelled modification of the Consent Decree between UPMC and the 

Commonwealth; (b) violation of the Charities Act; (c) violation of the Nonprofit Corporations Law 
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("NCL"); and (d) violation of the Unfair Trade Practices and Consumer Protection Law 

("UTPCPL"). 

3. Because the Petition fails to state any legally sufficient cause of action, UPMC 

accordingly files this Answer in the nature of a Motion to Dismiss or Preliminary Objections and 

moves the Court to dismiss the Petition in full with prejudice. 

BACKGROUND 

4. After UPMC announced that it intended to terminate its provider agreements with 

Highmark, the Commonwealth intervened in 2012 to mediate an orderly wind -down of the parties' 

relationship. It intervened again in 2014 to extend the wind -down period. 

5. On or about June 27, 2014, after considerable negotiations, UPMC and Highmark 

entered into separate, nearly identical, reciprocal Consent Decrees (which are collectively referred to 

as the "Consent Decree") with the Commonwealth of Pennsylvania, acting through three 

independent departments - the Attorney General, the Insurance Commissioner, and the Secretary 

of Health. 

6. The purpose of the Consent Decree was to provide for an extended, orderly wind - 

down of the UPMC/Highmark relationship and a transition period for members of the public to 

allow them to prepare for the end of UPMC's provider contracts with Highmark. 

7. The term of the Consent Decree runs for five years from the date it was entered, 

expiring on June 30, 2019. In a unanimous decision in July 2018, the Pennsylvania Supreme Court 

confirmed that the Consent Decree expires on June 30, 2019, and that the Consent Decree only 

requires UPMC to remain in its Medicare Advantage ("MA") contracts with Highmark through that 

date. See Shapiro v. UPMC, 188 A.3d 1122, 1124 (Pa. 2018). The Court expressly rejected the 
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Commonwealth's effort to compel UPMC's participation in the Consent Decree beyond that date. 

See id. at 1134 (finding "no basis upon which to alter [the Expiration Date], to which the parties 

agreed . . . ."). 

8. By petition filed February 7, 2019, General Shapiro (acting alone, without the 

Insurance Commissioner or Secretary of Health, the other Commonwealth parties to the Consent 

Decree) now asks the Court to "modify" the Consent Decree by replacing it with a new and 

fundamentally different set of terms that would bind UPMC forever and force it to contract with 

Highmark (and anyone else) in perpetuity. 

9. The Attorney General demands the following perpetual new terms by way of 

"modification": 

(a) By January 1, 2020, UPMC must replace a majority of its board members 
who were on its boards as of April 1, 2013, with new board members who 
have not had any relationship with UPMC for the past five years, and make 
certain other unspecified changes to its executive management; 

(b) UPMC providers must contract with any insurer that wants a commercial or 
MA contract with that provider; 

(c) the UPMC Health Plan must contract with any healthcare provider that seeks 
an MA or commercial contract; 

(d) the parties to these forced contracts must submit to binding arbitration if they 
cannot agree on the rates to be paid for healthcare services; 

(e) UPMC is prohibited from utilizing Provider -Based Billing, defined to mean 
"charging a fee for the use of the ... building or facility at which a patient is 
seen;" 

(f) UPMC is prohibited from including six other types of non -rate provisions in 
any of its contracts, including a provision that limits the dissemination of cost 
information; 

(g) UPMC must accept rates for out -of -network emergency services at rates 
established by General Shapiro; 

(h) UPMC is prohibited from engaging in any public advertising that General 
Shapiro determines is unclear or misleading in fact or by implication; and 

3 

RR 225a 



(i) UPMC is barred from exercising any right to terminate a contract without 
cause. 

SUMMARY OF THE REASONS TO DISMISS THE 
PETITION TO MODIFY AS LEGALLY INSUFFICIENT 

10. The specific reasons why the Petition fails to state any legally sufficient cause of 

action are fully set forth in the attached Memorandum, which is incorporated by reference herein. 

By way of summary, the Petition should be dismissed for the following reasons: 

11. First, the Attorney General's claims are barred as a matter of law because they are 

released, forfeited, or unripe. (Memorandum, Argument § I.) The claims relating to facts that 

allegedly occurred before the Consent Decree were all released, forever, by the Commonwealth as 

an essential term of the Consent Decree; they cannot be reasserted now. Other claims, according to 

principles of claim preclusion, are now barred in light of the Supreme Court's decision just last year. 

The unripe claims are purely speculative and conclusory, and they cannot support a claim for relief. 

12. Second, the Petition wrongly seeks to "modify" the Consent Decree to regulate 

UPMC beyond the Decree's expiration date on June 30, 2019. (Memorandum, Argument § II.) The 

expiration date is plainly stated in, and is a material term of, the Consent Decree; it was confirmed 

by the Pennsylvania Supreme Court last year; and it and cannot be extended through nonconsensual 

"modification" - particularly on the basis of conduct that the Attorney General explicitly agreed 

was lawful. The Petition, moreover, fails to plead facts capable of demonstrating that the sweeping 

relief it seeks would actually advance the public interest. That is no accident. In fact, consistent 

with common sense, the Attorney General's Office has repeatedly stated under oath and in court 

pleadings that removing competition from the healthcare delivery market in Pennsylvania would 

harm consumers in violation of federal and state law. Indeed, the Attorney General cannot tell 

UPMC, the public, and Pennsylvania courts since 2014 that the public interest is served by a slow 

wind -down of the relationships between Highmark and UPMC - the purpose of the Consent 
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Decree - and now, on the eve of the expiration of that Decree, turn heel and claim that the same 

public interest demands that they remain in contract forever. Estoppel principles - as well as 

longstanding legal prohibitions against enforcing contracts that violate the law - preclude the relief 

sought by General Shapiro. 

13. Third, the Petition must be dismissed because the Attorney General is proceeding 

alone and without the proper parties. (Memorandum, Argument § III.) As to the Consent Decree, 

the Commonwealth is represented by three, independent agencies: the Office of the Attorney 

General, the Insurance Department, and the Department of Health. Here, General Shapiro is not 

joined by the two other Commonwealth agencies in seeking the proposed modifications. 

Simultaneously, on the Respondent's side, the Petition erroneously seeks relief against parties either 

not alleged to have done anything wrong, outside the Attorney General's purported enforcement 

authority, or both. 

14. Fourth, these requested modifications dramatically exceed General Shapiro's powers 

to regulate nonprofit entities in Pennsylvania. (Memorandum, Argument § IV.) The Attorney 

General's parens patriae powers are limited and concern only major transactions involving 

nonprofits and the preservation of charitable assets - they simply do not include the power to 

reimagine a nonprofit's entire business model and those of all Pennsylvania nonprofits delivering 

healthcare. It is, moreover, beyond dispute that the Attorney General lacks any legal basis under 

Pennsylvania law to compel the principal relief seeks here: forced contracts between UPMC entities 

and Highmark (or any other willing insurer or provider). Indeed, such a forced contracting system 

of healthcare delivery has been rejected over and over again by both the Pennsylvania General 

Assembly and U.S. Congress - as well as by PID and the Attorney General's Office itself 
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15. Fifth, Counts II, III, and IV of the Petition, alleging violation of the Charities Act, 

NCL, and UTPCPL, were improperly commenced and do not state a claim. (Memorandum, 

Argument § V.) A new action may not be commenced through petition, and the Attorney General 

failed to follow the required procedure for alleging new violations of law. Nor has the Attorney 

General stated a claim for violation of the Charities Law. Nowhere does UPMC's charitable 

mission say that UPMC must provide high -quality accessible healthcare to everyone at in -network 

rates, which is the fundamentally flawed premise of the claim. The Attorney General likewise 

cannot find support for his imprudent policymaking in the Unfair Trade Practices and Consumer 

Protection Law; that statute only regulates "trade and commerce" -a specialized definition that 

does not include UPMC's commercial relationships with insurance companies. General Shapiro's 

proposed modifications also fail as a matter of law because they intrude on a regulatory field that the 

Pennsylvania General Assembly exclusively delegated to the Department of Health and Insurance 

Department. 

16. The Attorney General Shapiro's actions are both unwise and illegal. As a matter of 

law, the Petition should be dismissed for all of the reasons set forth above and in the attached 

supporting Memorandum incorporated herein. 
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WHEREFORE, for the foregoing reasons and those set forth in UPMC's supporting 

Memorandum, UPMC respectfully requests that this Court reject General Shapiro's Petition to 

Modify Consent Decrees; deny the relief sought in the Petition; and dismiss the claims therein as a 

matter of law. 

Dated: February 21, 2019 Respectfully submitted, 
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COZEN O'CONNOR 

/s/ Stephen A. Cozen 
Stephen A. Cozen (Pa. 03492) 
James R. Potts (Pa. 73704) 
Stephen A. Miller (Pa. 308590) 
Jared D. Bayer (Pa. 201211) 
Andrew D. Linz (Pa. 324808) 
1650 Market Street, Suite 2800 
Philadelphia, PA 19103 
Tel.: (215) 665-2000 

JONES DAY 
Leon F. DeJulius, Jr. (Pa. 90383) 
Rebekah B. Kcehowski (Pa. 90219) 
Anderson Bailey (Pa. 206485) 
500 Grant Street, Suite 4500 
Pittsburgh, PA 15219 
Tel.: (412) 391-3939 

Attorneys for Respondent UPMC 
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Received 2/21/2019 1:55:51 PM Commonwealth Court of Pennsylvania 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By JOSH SHAPIRO, 
Attorney General, et al.; 

Petitioners, 

v. 

UPMC, A Nonprofit Corp., et al.; 

Respondents. 

No. 334 M.D. 2014 

HIGHMARK'S RESPONSE TO THE PETITION OF THE 
COMMONWEALTH OF PENNSYLVANIA OFFICE OF ATTORNEY 

GENERAL TO MODIFY CONSENT DECREES 

A. Introduction 

Respondents Highmark Health and Highmark Inc. (collectively, 

"Highmark") hereby file this Response to the Commonwealth's Petition to Modify 

Consent Decrees (the "OAG Petition") filed by the Office of the Attorney General 

(the "Attorney General"). 

Highmark agrees with the Attorney General that nonprofit charitable health 

systems must be operated to benefit the community and to follow their stated 

charitable purposes. Highmark has agreed to the terms of the Attorney General's 

proposed modified consent decree as described in the OAG Petition provided that 

the terms apply to both respondents equally. Highmark supports the Attorney 

General's position that this Court should modify the Consent Decrees to ensure 
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that charitable healthcare organizations operate in accord with their charitable 

obligations to provide reasonably priced and accessible healthcare to the 

community and should enter the proposed consent decree attached to the OAG 

Petition as Exhibit G. 

As further introduction, Highmark is not required to and does not respond 

to legal or factual allegations not directed at Highmark. 

B. UPMC's Stated Charitable Purposes and Representations to the 
Public 

1-6. The averments contained in Paragraphs 1-6 are not directed at 

Highmark, and therefore no response is required. 

C. Public Financial Support for UPMC 

7. Highmark admits the averments contained in subjections (b) and (c) of 

Paragraph 7. All other averments contained in Paragraph 7 are not directed at 

Highmark, and therefore no response is required. 

8-11. The averments contained in Paragraphs 8-11 are not directed at 

Highmark, and therefore no response is required. 

D. History 

12-13. Admitted. 

14. The averments contained in Paragraph 14 are not directed at 

Highmark, and therefore no response is required. 
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15. Highmark admits that it agreed to the Mediated Agreement' on May 

1, 2012, and states that the Mediated Agreement speaks for itself. 

16. Admitted. 

17. Highmark denies the averment of Paragraph 17 that Highmark 

engaged in any misleading marketing campaigns. The remaining averments of 

Paragraph 17 are not directed at Highmark, and therefore no response is required. 

18. Admitted. 

19. Highmark admits that the Attorney General and other state agencies 

have been involved in addressing and resolving disputes between Highmark and 

UPMC arising under the Consent Decrees, both in and out of court. Highmark 

admits that the Petition represents the first action taken by any party to modify the 

terms of the Consent Decrees. 

20. Highmark admits that on December 20, 2017 it signed a Term Sheet 

for continued access for Highmark commercial members to certain UPMC 

services, which Tenn Sheet was negotiated through the auspices of Governor Tom 

Wolf. Highmark further admits that the Tenn Sheet does not include Highmark's 

Medicare Advantage plans. 

1All capitalized terms not defined herein shall have the same definition as provided 
in the OAG Petition. 
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21. Highmark admits that the 2017 Term Sheet provides access for 

Highmark commercial members to fewer services, and offers fewer protections, 

than those afforded under the Consent Decrees. 

22-23. The averments contained in Paragraphs 22-23 are not directed 

at Highmark, and therefore no response is required. 

E. UPMC's Departure From Its Charitable Purpose2 

24. As to the first sentence of Paragraph 24, Highmark states that the 

Consent Decrees are written documents that speak for themselves. Highmark 

admits the averments contained in the second sentence of Paragraph 24. All other 

averments contained in Paragraph 24 are not directed at Highmark, and therefore 

no response is required. 

25. The averments contained in Paragraph 25 are not directed at 

Highmark, and therefore no response is required. 

26. Highmark agrees that the Consent Decrees have not fully secured 

UPMC's compliance with its stated charitable purpose as evidenced by UPMC's 

efforts to deny or delay services to, and impose costs on, out -of -network patients 

including a requirement for prepayment before care is delivered to some patients. 

By way of further response, in keeping with Highmark Health's stated charitable 

purpose, and out of concern for healthcare consumers in the Commonwealth, 

2 The introduction to Section E contains legal conclusions directed at a party other 
than Highmark to which no response is required. 
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Highmark was motivated to accept the terms of the Attorney General's proposed 

modifications to the Consent Decrees, provided that UPMC also was subject to the 

same terms. Highmark denies all other allegations contained in Paragraph 26. 

27-63. The averments contained in Paragraphs 27-63 are not directed 

at Highmark, and therefore no response is required. 

F. UPMC's Expansion 

64-70. The averments contained in Paragraphs 64-70 are not directed 

at Highmark, and therefore no response is required. 

Count I 
Modification of the Consent Decrees is Necessary to Ensure Compliance with 

Charities Laws 

71-84. Highmark agrees with the Attorney General that nonprofit 

charitable health systems must be operated to benefit the community and to follow 

their stated charitable purposes. Highmark has agreed to the terms of the Attorney 

General's modified consent decree as described in the OAG Petition provided that 

the terms apply to both respondents equally. Highmark supports the Attorney 

General's position that this Court should modify the Consent Decrees to ensure 

that charitable organizations operate in accord with their charitable obligations to 

provide reasonably priced and accessible healthcare to the community and should 

enter the proposed consent decree attached to the OAG Petition as Exhibit G. 
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Count II 
UPMC's Violation of the Solicitation of Funds for Charitable Purposes Act 

(Charities Act) 

85-97. The averments contained in Count II are not directed at 

Highmark, and therefore no response is required. 

Count III 
UPMC's Breach of its Fiduciary Duties of Loyalty and Care Owed to its 

Constituent Health Care Providers and Public -at -Large 

98-110. The averments contained in Count III are not directed at 

Highmark, and therefore no response is required. 

Count IV 
UPMC's Violations of the Unfair Trade Practices and Consumer Protection 

Law 

111-125. The averments contained in Count IV are not directed at 

Highmark, and therefore no response is required. 

Respectfully submitted, 

REED SMITH LLP 

By: /s/ Douglas E. Cameron 
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REED SMITH LLP 
225 Fifth Avenue 
Pittsburgh, PA 15222-2716 
Telephone: +1 412 288 3131 
Facsimile: +1 412 288 3063 

Counsel for UPE, a/k/a Highmark 
Health and Highmark Inc. 
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CERTIFICATE OF COMPLIANCE 

I certify that this filing complies with the provisions of the Public Access 

Policy of the Unified Judicial System of Pennsylvania: Case Records of the 

Appellate and Trial Courts that require filing confidential information and 

documents differently than non -confidential information and documents. 

UPE, a/k/a Highmark 
Submitted by: Health and Highmark Inc. 
Signature: /s/ Douglas E. Cameron 
Name: Douglas E. Cameron 
Attorney No.: 41644 
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CERTIFICATE OF SERVICE 

The undersigned counsel hereby certifies that on this 21st day of February, 

2019, a true and correct copy of the foregoing document was served upon the 

following counsel by electronic PACFi1e: 

Joshua D. Shapiro 
James A. Donahue, III 

jdonahue@attorneygeneral.gov 
Mark A. Pacella 

mpacella@attomeygeneral.gov 
Tracy W. Wertz 

twertz attorneygeneral.gov 
Neil Mara 

nmara attomeygenveral.gov 
Pennsylvania Office of The Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

Counsel for the Commonwealth of Pennsylvania 

Amy G. Daubert 
adaubert@pa.gov 

Pennsylvania Insurance Department 
1341 Strawberry Square, 13th Floor 

Harrisburg, PA 17120 
Counsel for the Commonwealth of Pennsylvania 

Kenneth L. Joel 
kennjoel@pa.gov 
Mary A. Giunta 
mgiunta@pa.gov 

Victoria S. Madden 
vmadden@pa.gov 

Pennsylvania Department of Health 
PA Governor's Office, Office of General Counsel 

333 Market Street, Floor 17 

Harrisburg, PA 17101 
Counsel for the Commonwealth of Pennsylvania 
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Yvette Kostelac 
ykostelac@pa.gov 

Chief Counsel 
PA Department of Health 

W. Thomas McGough, Jr. 
mcgought@upmc.edu 

UPMC 
U.S. Steel Tower, Suite 6241 

600 Grant Street 
Pittsburgh, PA 15219 
Counsel for UPMC 

Stephen A. Cozen 
scozen@cozen.com 
Stephen A. Miller 

samiller@cozen.com 
Thomas Michael O'Rourke 

tmorourke@cozen.com 
James R. Potts 

jpotts@cozen.com 
Jared D. Bayer 

jbayer@cozen.com 
Andrew D. Linz 

alinz@cozen.com 
Cozen O'Connor 

1650 Market Street, Suite 2800 
Philadelphia, PA 19103 

Counsel for UPMC 

Paul M. Pohl 
ppohl@jonesday.com 
Leon F. DeJulius, Jr. 

lfdejulius@jonesday.com 
Rebekah B. Kcehowski 

rbkcehowski@jonesday.com 
Anderson T. Bailey 

atbailey@jonesday.com 
Jones Day 

500 Grant Street, Suite 4500 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

Commonwealth of Pennsylvania, 
By Josh Shapiro, Attorney General; 
Pennsylvania Department of Insurance, 
By Jessica K. Altman, Insurance 
Commissioner and Pennsylvania 
Department of Health, By Rachel 
Levine, Secretary of Health,' 

Petitioners 

v. : No. 334 M.D. 2014 

UPMC, A Nonprofit Corp.; 
UPE, a/k/a Highmark Health, 
A Nonprofit Corp. and Highmark, Inc., 
A Nonprofit Corp., 

Respondents 

SCHEDULING ORDER I 

AND NOW, this 25th day of February, 2019, upon consideration of the 
Commonwealth's Petition to Modify Consent Decrees, Respondent UPMC's 
Motion to Dismiss Petition to Modify or Preliminary Objections in the Nature of 
Demurrer, and Memorandum in Support, Motion to Request Status Conference and 
responses thereto, and Application for Leave to Intervene, and in recognition of the 
public interest in and potentially far-reaching impact of the litigation, and in further 
recognition of the need for some resolution of the current stage of litigation before 
June 30, 2019, it is ORDERED and DECREED as follows: 

1) Motion to Request Status Conference is GRANTED, and the 
conference shall be held on Thursday, March 7, 2019, 1:00 p.m. 

1 Under Pennsylvania Rule of Appellate Procedure 502(c), when a public officer is a party 
to an appeal or other matter in an appellate court in his official capacity and during its pendency 
ceases to hold office, "his successor is automatically substituted as a party." Proceedings 
following the substitution shall be in the name of the substituted party. Id. When this action was 
commenced in 2014, Kathleen G. Kane was the Attorney General for the Commonwealth of 
Pennsylvania, Michael Consedine was the Insurance Commissioner, and Michael Wolf was the 
Secretary of Health. The caption substitutes the names of the current office holders for the names 
of the former officer holders that held these offices at the time this action was commenced in 2014. 
Id. 
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prevailing time, En Banc Courtroom, 5th Floor, Pennsylvania 
Judicial Center, Harrisburg, Pennsylvania; and 

2) Commonwealth shall file its brief in response to Respondent 
UPMC's Motion to Dismiss or Preliminary Objections, and 
Memorandum in Support, by Monday, March 11, 2019; the Motion 
will be decided promptly on the papers, without oral argument; and 

3) Discovery may commence immediately unless leave of court is 
required by Pa. R.C.P. No. 4007.2, and, in the absence of dismissal 
of the Petition to Modify, continue so as to be completed by May 1, 
2019; applications relating to discovery shall be filed so as to be 
decided and discovery completed in advance of May 1, 2019; and 

4) Pursuant to Pa. R.C.P. No. 2329, hearing on the Application for 
Leave to Intervene shall be held immediately after, and at the same 
location as the status conference scheduled for March 7, 2019. 

ROBERT SIMP 

Certified from the Record 

FEB 2 5 2018 

And Order Exit 
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KATHLEEN G. KANE 
ATTORNEY GENERAL 

Gerald J. Popped, Esquire 
Cozen O'Connor 
1900 Market Street 
Philadelphia, PA 19103 

Dear Jerry: 

COMMONWEALTH OF PENNSYLVANIA 

OFFICE Or ATTORNEY GENERAL 
HARRISSURO, PA 17120 

June 25, 2014 

Re; IMMCARiglimark 

rem moon 
6in.AWiltrinir. so uAAK 

RARENGRURG, PA 17120 

(717) 787.33EN 

As you know, this Office and your client, UPMC, have been discussing whether UPMC's 
conduct and communications with regard to Highmark Community Blue members during the period January 1, 2013 to the present has been lawful. As part of the process that lead to the 
agreement on a consent decree that will be signed by this Office and UPMC, UPMC asked us to put aside our concerns about UPMC and Community Blue to a later time. We have agreed to do that with the understanding that any release contained in the Consent Decree does not release any 
claims this office may have against UPMC for its conduct and communications regarding 
Community Blue members during the period. January 1, 2013 to the present, 

Please acknowledge your agreement below. 

Acknowledged and Accepted: 

By; 
Gerald J. Pappe 

Sincerely, 

Ce 

antes A. Donahue, III 
Executive Deputy Attorney General 

0130/9oly 
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EXHIBIT 2 

Commonwealth's Petition to 
Modify Consent Decrees 

w/Attachments A -G 
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Received 2/7/2019 2:33:43 PM Commonwealth Court of Pennsylvania 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By JOSH SHAPIRO, 
Attorney General, et al.; 

Petitioners, 
v. : No. 334 M.D. 2014 

UPMC, A Nonprofit Corp., et al.; 

Respondents. 

COMMONWEALTH'S PETITION 
TO MODIFY CONSENT DECREES 

A. INTRODUCTION 

Pennsylvania's nonprofit charitable healthcare systems are obliged to benefit 

the public by following their stated charitable purposes. According to its mission 

statement, the University of Pittsburgh Medical Center's (hereinafter UPMC) 

charitable purposes are to develop a high quality, cost effective and accessible health 

care system advancing medical education and research while providing governance 

and supervision to its subsidiary tertiary and community hospitals related to those 

purposes. Based on these charitable purposes, the Commonwealth granted UPMC 

its status as a charitable nonprofit health care institution and the public benefits that 
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status affords. Consequently, UPMC may not pursue financial gain, commercial 

success, or market expansion to the exclusion of its charitable purposes. 

It is the Commonwealth's responsibility to ensure that UPMC fully and 

faithfully meets its mission and fulfills its charitable responsibilities. This petition 

alleges UPMC's conduct in a number of areas violates its stated mission making it 

non -compliant with Pennsylvania's charities laws. 

The modification being sought in this petition is in the public interest as 

UPMC's actions, backed by its Board of Directors, are causing widespread 

confusion among the public and personal hardships for many individual UPMC 

patients. UPMC's exorbitant executive salaries and perquisites in the form of 

corporate jets and prestigious office space waste and divert charitable assets. 

Moreover, UPMC's misleading promotional campaigns and unnecessary litigation 

damage UPMC's goodwill and reputation, which were earned through public tax 

exemptions, charitable donations and public financing. 

Accordingly, Petitioner, the Commonwealth of Pennsylvania acting as parens 

patriae through its Attorney General, Josh Shapiro (Commonwealth), respectfully 

seeks modification of the Consent Decrees of record pursuant to paragraph IV.C.10. 

This modification is necessary to maintain the Consent Decrees' principles to protect 

and promote the public interest through enforcing the respondents' charitable 

missions by: enabling open and affordable access to the respondents' health care 

-2 
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services and products through negotiated contracts; requiring last best offer 

arbitration when contract negotiations fail; and ensuring against the respondents' 

unjust enrichment by prohibiting excessive and unreasonable charges and billing 

practices inconsistent with the respondents' status as public charities providing 

medically necessary health care services to the public. 

All parties (Office of Attorney General, Pennsylvania Insurance Department, 

Pennsylvania Department of Health, Highmark and UPMC) agreed under paragraph 

IV.C.10 of the Consent Decrees that if modification of the decrees would be in the 

public interest, the party seeking modification should give notice to the other parties 

and attempt to agree on the modification. If an agreement cannot be reached, the 

party seeking modification may petition this Court for modification and shall bear 

the burden of persuasion that the requested modification is in the public interest. 

The Commonwealth has duly attempted to secure the respondents' agreement 

to modify their respective decrees for the past two years. Those attempts have 

involved numerous meetings with both organizations involving the exchange of 

concerns and justifications for the respondents' conduct. The Attorney General gave 

both Highmark and UPMC a formal proposal to modify the existing Consent 

Decrees. Significantly, Highmark did agree to the terms, provided UPMC would be 

subject to those same terms. However, UPMC was unwilling to agree to these same 

modifications. Consequently, court intervention is now required. 

- 3 - 
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As such, through the actions alleged more fully within, UPMC is operating in 

violation of its stated charitable purposes as well as the Solicitation of Funds for 

Charitable Purposes Act, 10 P.S. §§ 162.1 et seq., the Nonprofit Corporation Law of 

1988, 15 Pa.C.S. §§ 5101 et seq., and the Unfair Trade Practices and Consumer 

Protection Law, 73 P.S. §§ 201-1 et seq. 

UPMC's failure to fulfill all of its charitable obligations in their entirety, and 

comply with other applicable law compels the requested relief to protect the health 

and welfare of the people of Pennsylvania. 

In summary, this petition will address: UPMC's stated charitable purposes; 

public financial support for UPMC; history of the case; UPMC's departure from its 

charitable purposes; UPMC's expansion; and legal causes of action. 

The Commonwealth offers the following in support. 

B. UPMC'S STATED CHARITABLE PURPOSES AND 
REPRESENTATIONS TO THE PUBLIC 

The foundation for seeking this modification is primarily based on UPMC's 

status as a charitable nonprofit health care institution governed by Pennsylvania's 

charitable laws. UPMC's status requires that it operate consistent with its purpose. 

1. UPMC's Amended and Restated Articles of Incorporation set forth 

UPMC's stated charitable purposes as follows: 

- 4 
RR 249a 



[T]o engage in the development of human and physical resources 
and organizations appropriate to support the advancement of 
programs in health care, the training of professions in the health 
care fields, and medical research, such activities occurring in the 
regional, national and international communities. The 
Corporation is organized and will be operated exclusively for 
charitable, educational and scientific purposes within the 
meaning of Section 501(c)(3) of the Internal Revenue Code of 
1986, as amended (the "Code") by operating for the benefit of, 
to perform the functions of and to carry out the purposes of the 
University of Pittsburgh of the Commonwealth System of Higher 
Education ("University of Pittsburgh"), UPMC Presbyterian, and 
other hospitals, health care organizations and health care systems 
which are (1) described in Sections 501(c)(3) and 509(a)(1)(2) or 
(3); (2) are affiliated with the Corporation, University of 
Pittsburgh and UPMC Presbyterian in developing a high 
quality, cost effective and accessible health care system in 
advancing medical education and research; and (3) which will 
have the Corporation serving as their sole member or 
shareholder. Further, the Corporation provides governance 
and supervision to a system which consists of a number of 
subsidiary corporations, including, among others, both 
tertiary and community hospitals. The Corporation shall 
guide, direct, develop and support such activities as may be 
related to the aforedescribed purposes, as well to the 
construction, purchase, ownership, maintenance, operation and 
leasing of one or more hospitals and related facilities. Solely for 
the above purposes, and without otherwise limiting its power, the 
Corporation is empowered to exercise all rights and powers 
conferred by the laws of the Commonwealth of Pennsylvania 
upon not -for-profit corporations. The Corporation does not 
contemplate pecuniary gain for profit, incidental or 
otherwise (emphasis added). See Exhibit A attached. 

2. At all times relevant and material hereto, UPMC has operated as the 

parent and controlling member of a nonprofit academic medical center and 
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integrated health care delivery system supporting the health care, research and 

educational services of its constituent hospitals and providers. 

3. UPMC and all of its constituent nonprofit charitable hospitals have 

been recognized as tax-exempt entities under Section 501(c)(3) of the Internal 

Revenue Code (IRC) and are all classified as public charities under Section 509(a)(3) 

of the IRC. 

4. UPMC and all of its constituent nonprofit, charitable hospitals have 

registered as institutions of purely public charity under the Institutions of Purely 

Public Charity Act, 10 P.S. §§ 371 et seq., and are exempt from Pennsylvania 

income, sales, use and local property taxes. 

5. In addition to their stated charitable purposes, UPMC also has a 

Patient's Bill of Rights required by the DOH at 28 Pa.Code § 103.22, published in 

various handbooks of its subsidiaries, posted in their offices, and published on the 

UPMC website as its "Patient Rights & Responsibilities at UPMC Hospitals" which 

provides in pertinent part: 

At UPMC, service to our patients is our top priority. We are 
committed to making your stay as pleasant as possible. We have 
adopted the following Patient Bill of Rights to protect the 
interests and promote the well-being of our patients. 

A patient has the right to medical and nursing services 
without discrimination based upon race, color, religion, 
ancestry, national origin, age, sex, genetics, sexual orientation, 
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gender identity, marital status, familial status, disability, veteran 
status, or any other legally protected group status.' 

Make Payment for Services: You are responsible for all services 
provided to you by UPMC. Payment may be made through 
third -party payers (such as your insurance company), by 
self -payment, or by making other payment arrangements for 
services not covered by insurance (emphasis added). 

6. An additional representation made by UPMC can be found at its web 

site at www.upmc.com through which it solicits the public for donations of financial 

support and volunteers, answering the question "Why Support UPMC?" as follows: 

Life Changing Medicine. Every day at UPMC lives are saved 
and quality of life is restored. We provide hope during difficult 
illnesses and compassion for every patient. 

We are deeply committed to the people who make up our 
communities and to making sure that everyone who comes 
through our doors has access to the very best, most advanced 
health care available. 

https ://www.upmc.com/pati ents-visitors/patient-info/Pages/ri ghts-and- 
responsibi I ities.aspx. 
Since the entry of its Consent Decree in 2014 UPMC deleted "source of payment" 
from the non-discrimination clause within the above -cited paragraph 5 of "Patient 
Rights." The non-discrimination provision based upon a patient's source of payment 
under the "Patient Bill of Rights" is provided for under 28 Pa. Code § 103.22(b)(13) 
and UPMe's deletion thereof is subject to disciplinary actions pursuant to 28 Pa. 
Code § 103.24. 
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It is our mission to provide outstanding patient care and to 
shape tomorrow's health care through clinical innovation, 
biomedical and health services research, and education. 

No matter the size or type, all gifts are meaningful and 
provide important support for all of the programs at UPMC. 
Please consider giving today (emphasis added)? 

C. PUBLIC FINANCIAL SUPPORT FOR UPMC 

As a charitable organization committed to public benefit, UPMC has enjoyed 

and benefitted from strong public financial support throughout its existence. 

7. Some examples of the public's financial support for UPMC include: 

a. Since at least 1952, the Hillman Company and the Hillman 

Family Foundations have donated a total of $77,098,497 

to benefit the public -at -large through what are today 

various UPMC entities and health care initiatives, 

including the UPMC Hillman Cancer Center. The 

Hillman's never intended that their donations would be 

used to only treat patients with certain types of insurance. 

b. In 2002, Highmark, whose funds come from its premium 

paying individual and employer customers, donated 

$250,000,000 as part of a joint initiative with UPMC, the 

2 https://wwvv.upmc.comfabout/support/why/Pages/default.aspx 
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Children's Hospital of Pittsburgh (now the Children's 

Hospital of Pittsburgh of UPMC), the St. Francis Health 

System, and the Jameson Health System (now UPMC 

Jameson), as follows: 

i. $233,000,000 to the Children's Hospital of 

Pittsburgh for the purchase of its Lawrenceville site 

and construction of a new hospital and pediatric 

research facility; and 

ii. $17,000,000 to the Jameson Health System (now 

UPMC Jameson) for the acquisition of the St. 

Francis Hospital of New Castle; and 

c. Since 2001 Highmark has donated another $4,161,600 to 

the Children's Hospital or its foundation to benefit the 

public -at -large. 

8. From July 1, 2005 through June 30, 2017, UPMC reported in its IRS 

Form 990 UPMC Group returns that it has received $1,272,514,014 in public and 

private contributions and grants to support its charitable health care, education and 

research missions. 

9. From its inception UPMC has additionally benefitted from hundreds of 

millions of dollars in accumulated state and federal income tax exemptions; city and 
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county property tax exemptions; and low -interest, tax-exempt government bonds 

and debt financing. UPMC receives approximately $40 million in annual real estate 

tax exemptions in Allegheny County alone from Allegheny County, the City of 

Pittsburgh, the Pittsburgh School District and the Carnegie Library. 

10. The public's support has not gone unrewarded in that UPMC has grown 

into one of Pennsylvania's largest health care providers and health care insurers. 

11. The public has paid for UPMC's dramatic expansion, yet thousands of 

those taxpayers who built UPMC are now being shut out of the very care they helped 

pay for. 

D. HISTORY 

In addressing the current matter, it is important to discuss the conduct that 

led to the current Consent Decrees and efforts that resulted in the second mediated 

agreement. 

Conduct Leading Up to Consent Decrees 

12. This case arose out of a dispute between UPMC and Highmark, two of 

Pennsylvania's largest charitable institutions, and has spread to impact healthcare 

consumers across the Commonwealth. It began in the spring of 2011 after 

Highmark and UPMC were unable to agree on new health care provider contracts 
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and Highmark announced its intention to acquire control of the West Penn 

Allegheny Health System ("West Penn Allegheny"). 

13. West Penn Allegheny was UPMC's main health care provider 

competitor in southwestern Pennsylvania and the Highmark/West Penn Allegheny 

affiliation resulted in the region's second Integrated Delivery and Finance System 

(IDFS)3 - UPMC was the region's first. 

14. UPMC reacted to the Highmark/West Penn Allegheny affiliation by 

refusing to renew its health insurance provider contracts due to expire after 

December 31, 2012 4 on the basis that Highmark had become UPMC's competitor 

as a provider. UPMC took this position despite the fact that UPMC had been 

competing against Highmark as a health care insurer for more than a decade 

without similar objection from Highmark, and both UPMC and Highmark are 

charitable institutions committed to providing the public with access to high - 

quality, cost effective health care. 

15. In order to protect the interests of the general public caught in the 

middle of the respondents' contractual dispute, an agreement was negotiated 

between UPMC and Highmark through the auspices of then Governor Tom Corbett 

3 An "Integrated Delivery and Finance System" is comprised of health care providers 
and health care insurers under common control. 

The subject contracts had been in effect since 2002. 
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on May 1, 2012 (Mediated Agreement). The Mediated Agreement was intended to 

provide members of the public with additional time, i.e., until December 31, 2014, 

to transition insurance coverages to include the medical providers of their choice. 

Otherwise, thousands of patients risked disruptions in the course of their medical 

care and/or exposure to UPMC's substantially higher "Out -of -Network" charges. 

16. On January 1, 2013, Highmark re -launched its Community Blue Health 

Plan which was exempt from the anti -tiering and anti-steering5 provisions under the 

respondents' existing 2002 contract as well as the Mediated Agreement. UPMC 

reacted by refusing treatment to Highmark Community Blue subscribers under any 

circumstance - even when those subscribers attempted to forego their Highmark 

insurance coverage and pay UPMC's charges directly out-of-pocket. UPMC's 

refusal to treat Highmark Community Blue subscribers occasioned considerable 

5 An anti-tiering/anti-steering provision is a contract provision between a health 
plan, like Highmark, and a health provider, like UPMC, which prohibits the health 
plan from providing customers with the option of using less costly health care 
providers while "steering" them away from more costly providers. Plans with these 
types of provisions are usually sold at a discount to plans that offer unfettered access 
to any provider. Anti -tiering and anti -steering provisions have recently been 
successfully challenged by the United States Department of Justice and the North 
Carolina Attorney General as anticompetitive. As part of a Joint Stipulation and 
Order Regarding a Proposed Final Judgment, the provisions were rendered void in 
existing health care provider contracts with health plans and their use was prohibited 
in future health care provider contracts with health plans. United States v. Charlotte - 
Mecklenburg Hospital Authority d/b/a/ Carolinas Healthcare System, 3:16-cv- 
00311 (W.D. NC Nov. 5, 2018) 
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hardship on Community Blue patients, many of whom were forced to find other 

providers.6 

17. UPMC and Highmark then engaged in aggressive and often misleading 

marketing campaigns which caused widespread public confusion and uncertainty as 

to the cost and access of Highmark subscribers to their UPMC physicians. 

18. In response, the "Patients First Initiative" was formed pulling together 

the Office of Attorney General (OAG), the Pennsylvania Insurance Department 

(PID) and the Pennsylvania Department of Health (DOH) to resolve the disrupted 

health care and In -Network access issues presented. After lengthy negotiations 

UPMC and Highmark agreed upon the terms reflected in the reciprocal Consent 

6 By way of example, UPMC: a) Refused to write and/or refill prescriptions for 
medications; b) Refused to schedule medical appointments and/or procedures, 
including pre and post -operative procedures and examinations; c) Refused obstetrics 
and gynecological services to long-term patients; d) Refused non -emergency based 
follow-up treatment to a patient admitted through the emergency room after learning 
that the patient subscribed to Highmark Community Blue; e) Advised a transplant 
patient who had been on the waiting list for four (4) years that he would have to find 
another provider f) Refused treatment to a patient with multiple health insurance 
policies because Highmark Community Blue was among the multiple policies held; 
and g) Refused to treat Highmark Community Blue patients, on a non -emergency 
basis, even though they offered to pay UPMC's charges out-of-pocket with cash. 
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Decrees approved by this Honorable Court on July 1, 2014, including for future 

modification of the Consent Decrees to promote the public's interest.' 

19. In spite of the Consent Decrees, however, UPMC and Highmark have 

continuously engaged in recurrent disputes that required informal mediations by the 

Office of Attorney General and other state agencies and foretell the negative 

consequences that will be suffered upon the public after the expiration of the existing 

Consent Decrees.' 

The Second Mediated Agreement 

20. On or about December 20, 2017, a Second Mediated Agreement was 

negotiated between UPMC and Highmark through the auspices of Governor Tom 

Wolf. Despite the administration's best efforts, the agreement will only apply to 

Highmark's commercial insurance products - it does not include Highmark's 

Medicare Advantage products important to seniors or any other health plan UPMC 

decides it disfavors. 

21. Moreover, this latest agreement will only extend In -Network access to 

certain UPMC specialty and sole provider community hospitals for a period of two 

Copies of each of the respective Consent Decrees are attached as Exhibits B and 
C. 

8 In addition to the recurrent disputes recounted here, the record reflects the 
Commonwealth's three past formal enforcement actions before this Court - none of 
those enforcement actions involved the modification relief requested here. 
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to five years after June 30, 2019 and retreats from broader protections afforded under 

the Consent Decrees concerning emergency room and Out -of -Network rates as well 

as balance billing practices. 

22. As a result, despite the past assurances from UPMC that seniors would 

never be impacted by their contractual disputes, UPMC has failed to ensure that 

senior citizens and other vulnerable members of the public will continue to have 

affordable access to their health care providers. 

23. In light of the above circumstances and public statements by UPMC, 

the expiration of the Consent Decrees can only be expected to result in UPMC's 

eventual refusal to contract with other health insurers. Such refusal will result in 

more patients seeking access patients seeking access to UPMC on a cost -prohibitive 

Out -of -Network basis. These circumstances are in direct conflict with UPMC's 

status as a charitable institution developed through decades of public donations, tax - 

exemptions, and debt financing. 

E. UPMC'S DEPARTURE FROM ITS CHARITABLE PURPOSES 

As a charitable nonprofit health care institution, UPMC must continuously 

satisfy all of its obligations to the public, not only those that further its commercial 

goals. It is not a balancing test, UPMC's obligations to the public under state 

charities laws are not abated when a consumer has a health plan UPMC disfavors. 
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Although UPMC may receive reasonable compensation for the value of its services, 

it may not profit and is prohibited from private, pecuniary gain - the financial 

success of its health care operations must inure to the benefit of the public -at -large. 

Disputed Payments Concerning Highmark's Out of Network Riders 

24. Under the Consent Decrees, UPMC agreed that Highmark subscribers 

would pay no more than 60% of charges when Highmark subscribers sought care 

from UPMC on an Out -of -Network basis. Highmark created Out -of -Network policy 

riders offered to some of its self -insured employers under which Highmark would 

pay the 60% of Out -of -Network charges, less the usual co -payments and co- 

insurance. UPMC has thwarted the efforts of patients to use this rider which caused 

confusion as to: 

a. How much insurance coverage was actually provided by 

Highmark's Out -of -Network Riders in addition to a 

patient's applicable deductible, co -payment and/or co- 

insurance; 

b. Whether patients must pay all 60% of UPMC's Out -of - 

Network charges "up front" pursuant to paragraph 

IV(A)(6) of the decrees before receiving any treatment and 

before being reimbursed by Highmark; 
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c. Whether Highmark is obliged to pay UPMC directly under 

the prompt payment provision of paragraph IV(A)(6) of 

the Consent Decrees; and/or 

d. Whether UPMC must accept Highmark's pledge of 

prompt payment in lieu of demanding "up front" payments 

from patients for the entire 60% of UPMC's Out -of - 

Network charges or only the patients' applicable 

deductibles, co -payments and/or co-insurance. 

25. The above issues imposed both financial hardships, treatment denials 

and/or treatment delays upon Out -of -Network patients, for example: 

a. A patient had to change hospitals to have required surgery 

performed in February 2017 on an In -Network basis by her 

physician in order to avoid paying UPMC $11,816.67 in 

up -front charges; this was only possible because her 

physician was an independent provider with privileges at 

both UPMC and West Penn Hospital. 

b. Another patient was required to pay UPMC $65,181.70 in 

"up front" charges before UPMC would perform time 

sensitive brain surgery in November 2015 to remove a cyst 

that could lead to the patient's coma and sudden death. 
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The patient paid this amount to avoid treatment delay 

despite the fact that UPMC completed a "UPMC Patient 

In -Network Attestation" form for In -Network coverage 

under the cancer/oncology provision of the Consent 

Decree. UPMC ultimately reimbursed the patient months 

after the surgery and the unnecessary and exorbitant fees. 

26. The foregoing circumstances evidence the Consent Decrees' material 

shortcomings in securing the respondents compliance with their stated charitable 

purposes and support the merits of the Commonwealth's requested modifications. 

Refusal to Contract and Practices to Increase Revenue 

27. UPMC has made clear that it has no intention of contracting with 

Highmark concerning any of Highmark's Medicare Advantage plans, after June 30, 

2019. 

28. UPMC's latest refusal to contract with Highmark's Medicare 

Advantage plans after June 30, 2019 constitutes a reversal of prior representations 

to the public and the Commonwealth that seniors would never be affected by its 

contractual disputes with Highmark - that seniors would always have In -Network 

access to their UPMC physicians. See Exhibit D attached. 

29. UPMC's refusal to contract with Highmark has the practical effect of 

denying cost-effective In -Network access to a substantial segment of the very public 
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that is subsidizing and helping to sustain UPMC's charitable mission. Highmark has 

more than 100,000 Medicare Advantage participants in Pennsylvania. 

30. Additionally, UPMC has largely refused to commit its newly acquired 

health care systems to contracting with all health insurers going forward, saying only 

that it will agree to contract if health plans are willing to pay UPMC 's self -defined, 

often higher, market rates. 

31. UPMC also employs practices that increase its revenue without 

apparent regard for the increase on the costs of the region's health care, including, 

but not limited to: 

a. Transferring medical procedures to its higher cost 

specialty providers; 

b. Utilizing "provider based," "facilities based" and/or 

"hospital based" billing practices that permit increased 

service charges in facilities where they had not been 

before; 

c. Balance billing Out -of -Network patients even when the 

insurance payments UPMC receives generally exceed the 

actual costs of UPMC's care; and 

d. Insisting upon full "up front" payments from Out -of - 

Network insureds before rendering any medical services. 
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Unfair and Misleading Marketing 

32. With large numbers of Pennsylvanians in health plans disfavored by 

UPMC, UPMC had an incentive to convince people to abandon those disfavored 

plans. 

33. On or about July 17, 2017, the UPMC Health Plan circulated a 

promotional flyer that offered employers within the service area of UPMC 

Susquehanna the opportunity to "[p]ut a lock on health care costs." 

34. The promotional flyer represented that: 

[w]ith this special, limited -time offer from UPMC Health 
Plan, you can lock in to single -digit premium increases 
through 2020. Given the double-digit increases during the 
last decade, this offer could translate to massive savings 
for your organization. Meanwhile, with UPMC Health 
Plan, your employees will be getting extensive in -network 
access to hospitals and providers, affordable plan options, 
and world -class local customer service they can count on. 

See Exhibit E attached. 

35. However, in the far lower -right hand corner of the flyer under "Terms 

and conditions" the flyer noted that, "UPMC Health Plan may, at its sole discretion, 

cancel, amend, modify, revoke, terminate or suspend this program at any time. 

Participation in this program and/or election of the offer is not a guarantee of 

continued plan availability or renewal." 
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36. UPMC also markets a limited UPMC Health Plan such that subscribers 

have unwittingly purchased coverage for UPMC's community hospitals that does 

not include In -Network access to. UPMC's premier and/or exception9 hospitals, 

resulting in unexpected and much more costly Out -of -Network charges should 

subscribers need heightened levels of care from UPMC's premier or exception 

hospital providers. 

Access and Treatment Denials 

37. Despite UPMC's representation that it is "deeply committed to the 

people who make up our communities," UPMC does not ensure "that everyone who 

comes through [its] doors has access to the very best, most advanced health care 

available." Rather, only certain people who carry the right In -Network insurance 

card or are able to pay up front and in full for non -emergency medical services get 

access to UPMC's health care. 

9 Exception Hospitals are identified in Para. 5 of the Consent Decrees as "...Western 
Psychiatric Institute and Clinic, UPMC Bedford, UPMC Venango 
(Northwest),UPMC/Hamot and UPMC/Altoona, UPMC Horizon and any facility, 
any physician, facility or other provider services located outside the Greater 
Pittsburgh Area currently owned or acquired in the future by UPMC, or with whom 
UPMC has an agreement to handle provider contracting such as, but not limited to 
Kane Hospital, or any other physician or facility outside the Greater Pittsburgh Area 
determined by DOH to be essential to meet local community needs, by July 15, 
2014..." 
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Individuals: 

a. An established UPMC cancer patient with a rare and 

aggressive form of Uterine Carcinosarcoma has been 

advised that there is an 85% chance of her disease 

recurring within two years of her recently completed 

initial treatments, but nevertheless, was advised in July 

2018 that she will no longer be able to see her UPMC 

oncologists In -Network after June 30, 2019 unless she 

switches from her husband's employer provided 

Highmark health insurance to a non-Highmark In - 

Network insurance plan or prepays for the services she 

needs. 

b. An established UPMC kidney transplant patient with a 

history of complications from the removal of her ovaries 

and fallopian tubes is under the care of three UPMC 

specialists, but will no longer be able to see her UPMC 

transplant, gynecological and pain specialists after June 

30, 2019 unless she changes to a non-Highmark In - 

Network insurance plan with UPMC or prepays for the 

medical services she needs. 
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c. An established UPMC patient with five types of cancer 

from her experience as a World Trade Center first 

responder will not be able to continue to access UPMC 

facilities for treatments and procedures despite having 

three layers of available insurance, which included 

Highmark, and will be forced to travel more than 90 miles 

to receive specialized care or prepays for the services she 

needs. 

d. An established UPMC patient with Parkinson's disease, 

who has an Allegheny Health Network primary care 

physician and who treats with a UPMC Movement 

Disorder Specialist, which is critical to her treatment, will 

lose access to her UPMC Movement Disorder Specialist 

and be forced to travel over 90 miles to receive this 

specialized care or prepay for the medical services she 

needs. 

Employers: 

38. On or about August 14, 2017, UPMC Susquehanna notified patients of 

its Susquehanna Medical Group physician practice, who were employees of a 

Williamsport area manufacturing business, PMY Industries, that it was discontinuing 
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its access to the physician practice despite PMF's insurer having a contract with the 

physician practice. 1° PMF's insurer calculated hospital reimbursements using 

reference -based pricing and did not have a separate hospital contract. UPMC 

contended that: 

a. Although PMF employees' physicians visits would be 

covered under the physician practice contract, any hospital 

care the employees could need would not be covered as 

PMF Industries did not have a provider contract with 

UPMC Susquehanna for hospital services; 

b. Although PMF employees' physician visits would be 

covered under the physician practice contract, any tests or 

other services including, but not limited to, outpatient and 

hospital -based services, such as labs, imaging and cancer 

care, would not be covered as PMF did not have a provider 

contract with UPMC Susquehanna for these hospital - 

based services and PMF employees would be billed at full 

charges for these services; 

1° These actions are reminiscent of UPMC's complete refusal to treat any of 
Highmark's Community Blue subscribers during 2013 and 2014 and predict 
UPMC's future conduct. 
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c. The standard approach within the entire healthcare 

industry was to negotiate mutually agreed upon contracts 

for both physician and hospital services; 

d. In order to eliminate confusion about which services were 

covered and which were not, UPMC Susquehanna decided 

to discontinue access to the physician group to PMF 

employees until the matter was resolved to protect the 

employees against the risk of large out-of-pocket 

expenses; 

e. After 30 days Susquehanna Health Medical Group 

physicians would stop caring for their medical needs until 

further notice; 

f. If the employee felt he or she still required ongoing 

medical care they should seek an alternative physician 

provider immediately and that UPMC Susquehanna would 

assist in transferring their medical records to another 

provider if requested; and 

g. That UPMC Susquehanna remained hopeful that PMF 

Industries would reconsider its position so that they could 
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work together again to help meet the needs of the 

employee and his or her loved ones." 

See Exhibit F attached. 

39. Like PMF, many employers purchase health insurance for their 

employees. Also like PMF, many other employers look at innovative health plan 

products, like Reference Based Pricing to lower their health care costs. 

40. Reference Based Pricing means using prices hospitals actually receive, 

i.e., the market based prices UPMC says it desires, as opposed to the "chargemaster 

prices" hospitals often open with in contract negotiations. 

41. UPMC rejects efforts by employers to use reference based prices or 

other cost comparison tools, like tiering and steering mentioned above, as a means 

to deny access to patients with certain disfavored health plans. 

42. In addition to the denial of access to Highmark patients, in cases where 

an employer determines that another member of the Blue Cross and Blue Shield 

Association, such as Capital Blue Cross or Anthem or other health plan provides the 

best, most cost-effective health insurance for its employees, those employers and 

their employees will be forced to pay up front and in full UPMC's estimated charges 

for non -emergency health care services, even when the estimated charges may be in 

11 PMF Industries subsequently secured access to both the physician group and 
hospital through another insurer, but at a higher cost. 
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the tens of thousands of dollars and in excess of UPMC's costs and reasonable value 

of services provided. 

Medicare and Older Pennsylvanians: 

43. UPMC's decision to not participate in certain Highmark or other Blue 

Cross Blue Shield Medicare Advantage plans imposes special costs and hardships 

on seniors. 

44. If a Medicare participating patient should desire to switch to a new 

health care insurer to retain In -Network access to their UPMC physician, they risk 

being medically underwritten and the possibility of higher insurance premiums 

should they have a pre-existing medical condition, a circumstance that many senior 

citizens on fixed incomes can ill -afford. For example: 

a. After 12 months in a Medicare Advantage plan, seniors 

cannot switch to a Medicare Supplement plan (Medigap) 

without the possibility of being medically underwritten for 

pre-existing conditions, be subjected to a six-month "look 

back period" before coverage begins, and be required to 

pay higher premiums and other costs as a result of those 

conditions. 12 

12 Original Medicare is not a part of the Affordable Care Act (ACA) and is not 
subject to the ACA's prohibition against medical underwriting for pre-existing 
conditions. 
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b. Seniors with pending surgeries, costly diagnostic tests, 

chronic illnesses, and those living in nursing homes or 

assisted living facilities, who desire to change to a 

Medigap insurer, may simply have their applications 

denied outright. 

c. Seniors with employer or union coverage may not be able 

to switch back from a Medicare Advantage plan after 

changing insurers and could also lose coverage for their 

spouse and dependents. 

d. Although Medicare Advantage plans are required to cover 

pre-existing conditions, they often entail restrictive 

provider networks and coverage differences that can also 

result in higher deductibles, co -pays and/or premiums. 

e. For example, an established UPMC Medicare patient 

diagnosed with Lymphocytic Leukemia who receives 

blood transfusions every two weeks at the Hillman Cancer 

Center, and could suffer a fatal "brain bleed" should she 

stop treatment, who has a Highmark Freedom Blue PPO 

Medicare Advantage Plan, has been told she will no longer 

be able to see her oncologist after June 30, 2019 unless she 
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pays for UPMC's services up -front, which can cost 

upwards of $100,000; financial constraints prevent this 

patient from using other insurers due to higher co -pays for 

specialist visits and routine scans as well as more 

restrictive Out -of -Network coverage. 

Emergency: 

45. Further, under Section 1395dd of the Emergency Medical Treatment 

and Labor Act (EMTALA), 42 U.S.C. § 1395dd, hospitals are required to treat all 

persons who come to an emergency room when in an emergency medical condition 

or in labor. 

46. UPMC acquires more than 60% of its patient admissions through its 

emergency rooms and when a patient is treated for an emergency condition or 

admitted for an emergency, the patient's health plan is obligated to pay for the 

patient's care. 

47. Since patients in an emergency medical condition often have no control 

over the emergency room they are taken to when their emergency occurs, it is 

common for patients to be taken to emergency rooms in hospitals which are outside 

the networks of their health plans. 

48. In those situations, the health plan pays the bill of the hospital at rates 

negotiated on an ad hoc basis. 
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49. In such circumstances for commercial patients'', UPMC tenders bills 

to the health plans at its full charges, representing UPMC's highest prices, and each 

bill is individually negotiated. If the price negotiated is below UPMC's posted 

chargemaster price, the patient may be billed for this difference or balance. 

50. If UPMC can deny contracting with Highmark (or any other health 

insurer for that matter), those insurer's members will nonetheless still arrive at 

UPMC's emergency rooms through no choice of their own; those insurers and 

UPMC will negotiate each bill; and those insurers, employers in the case of self - 

insured employers, and their members will pay significantly higher prices for 

UPMC's emergency care. 

51. These higher costs will be borne immediately by all employers who are 

self -insured under an Administrative Services Only (ASO) contract with Highmark 

or another disfavored health plan, while employers who are fully insured with 

Highmark will pay higher insurance rates in the future as the higher costs are 

incorporated into their future rates. Imposing these higher costs conflicts with 

UMC's stated charitable mission. 

Intent to Require All Out -of -Network Patients to Pay Up -Front and In - 
Full 

13 Medicare patients are reimbursed according to the Medicare Fee Schedule and 
Medicare patients cannot be balanced bill for the difference between the Medicare 
Fee Schedule and UPMC's Chargemaster prices. 35 P.S. § 449.34. 
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52. UPMC has made clear that after the expiration of its Consent Decree 

on June 30, 2019, all Out -of -Network patients regardless of their insurer will be 

required to pay all of UPMC's expected charges for their non -emergency health care 

services up -front and in -full before receiving any services from UPMC providers.' 

53. Although UPMC's Out -of -Network charges for Medicare patients will 

be limited to the applicable rates established by the Centers for Medicare and 

Medicaid (CMS), UPMC's up -front and in -full payment demand will effectively 

deny access to all those who lack the financial wherewithal and ability to pay the 

Medicare rates up -front or in -full. 

54. All non -Medicare patients will be in an even more difficult position as 

they will be required to pay UPMC's charges in -advance and in -full without the 

limitation of CMS's applicable rates or the existing 60% limitation under paragraph 

IV.A.6. of UPMC's Consent Decree. 

55. UPMC's refusal to entertain any non -contract "referenced based 

pricing" coupled with its intended up -front and in -full billing practice post -June 30, 

2019 will result in both UPMC's unjust enrichment as patients will be forced to pay 

amounts in excess of the reasonable value of UPMC's services and denial of care to 

14 

https://www.upmc.com/-/media/upmcipatients-families/choice-is- 
vitalimedicareadvancepay.pdf 
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patients in contradiction to UPMC's stated charitable mission and representations to 

the public!' 

Assets, Spending and Compensation Practices 

UPMC's Current Financial Success Belies Its Need to Deny Care to 
Anyone 

56. At its fiscal year ended December 31, 2017, UPMC's consolidated 

financial statements reported: 

a. $5,601,837,000 in net assets which included $529,631,000 in 

cash and cash equivalents consisting of savings and temporary 

cash investments, as well as $5,072,206,000 in publicly traded 

securities and other investments, all with maturities of three days 

or less that are unrestricted as to their expenditure. 

b. Further analysis of UPMC's consolidated financial statements 

reveals that after satisfying all of its current liabilities, i.e., 

liabilities payable within one year, UPMC reports that it will still 

have $1,462,477,000 in cash and cash equivalents as well as 

publicly traded securities and other investments with maturities 

of three days or less that are unrestricted as to their expenditure. 

15 Temple University Hospital, Inc., v. Healthcare Management Alternatives, Inc., 
832 A.2d 501 (Pa. Super. Ct., 2003)(Absent express agreement to pay, the law 
implies a promise to pay a reasonable fee for a health provider's services based upon 
what the services are ordinarily worth). 
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57. As such, UPMC's financial position and large share of the provider and 

insurance markets belie any contention that contracting with Highmark, or any other 

competing health provider or insurer, will place its charitable assets and mission at 

any unreasonable risk. 

58. In fact, UPMC was able to obtain its financial position and large share 

of the provider and insurance markets while subject to its Consent Decree and while 

providing access to seniors with Highmark Medicare Advantage plans. 

59. UPMC's executives and governing board appear to simply prefer the 

status and perquisites associated with purely commercial pursuits rather than 

furthering the public's interests in high quality, cost-effective and accessible health 

care. 

60. UPMC's spending and compensation practices mimic material aspects 

of a purely commercial enterprise in that: 

a. UPMC's CEO receives in excess of $6 million in annual 

compensation and UPMC has 31 executives who receive 

in excess of $1 million in compensation. A comparison of 

UPMC's IRS Forms 990 with other nonprofit charitable 

health care systems reveals that UPMC pays executive 

compensation well -above that of its nonprofit competitors, 
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calling into question whether the compensation is 

unreasonably excessive; 

UPMC's corporate offices occupy the top floors of the 

U.S. Steel Building in Pittsburgh, one of the city's most 

prestigious and costly locations. 

Wasteful Expenditures of Charitable Resources 

61. In recent years, UPMC has made a series of decisions about how to use 

its significant charitable resources. Many of those decisions are clearly motivated 

by commercial gain without regard to UPMC's charitable purposes, as evidenced by 

the duplicative services it is creating. For example: 

a. UPMC's $250M construction of its UPMC East hospital 

within 1.2 miles of Highmark's Forbes Regional Hospital; 

b. UPMC's proposed construction of its UPMC South 

hospital in close proximity to Highmark's Jefferson 

Regional Medical Center; 

c. UPMC's recently announced $2 billion expansion plan to 

construct three specialty -care hospitals in areas already 

concentrated with existing health care providers within 

Pittsburgh's city limits. 
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62. In addition to the wasteful duplications alleged, the above - 

circumstances risk reducing the quality of the respondents' services through the sub - 

optimization that occurs when the limited number of medical procedures required to 

develop expertise is divided among two or more providers. 

63. These additional wasteful expenditures will be paid for by taxpayers, 

employers and those who purchase health insurance and health care services 

individually. They pay once through the tax benefits and charitable donations they 

provide to UPMC and they pay a second time through higher prices for inefficiently 

used, duplicative facilities owned by UPMC and other providers. Some who pay 

twice are then denied care at the very UPMC facilities they helped build. 

F. UPMC'S EXPANSION 

The effects on the public of UPMC's conduct were previously limited to the 

greater Pittsburgh area. However, with its expansion across the Commonwealth, 

even more patients and payers will experience these negative impacts. 

64. Since the implementation of the Consent Decrees, UPMC has acquired 

control of the following health care providers and grown well beyond its initial 

southwestern Pennsylvania footprint: 

a. Susquehanna Health System, in Williamsport, PA, now 

operating as UPMC Susquehanna; 
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b. Jameson Health System, in New Castle, PA, now 

operating as UPMC Jameson; 

c. Pinnacle Health System, in Harrisburg, PA, now operating 

as UPMC Pinnacle; 

d. A joint venture with the Reading Health System, in 

Reading, PA, now known as Tower Health that commits 

the system to the UPMC Health Plan; 

e. Charles Cole Memorial Hospital in Coudersport, PA; and 

f. Somerset Hospital in Somerset, PA. 

65. Three of the above transactions involve significant additional 

acquisitions: 

a. UPMC Pinnacle has acquired control of five additional 

hospitals in Cumberland, York and Lancaster Counties; 16 

b. Reading Health System/Tower Health has acquired 

control of five additional hospitals in Chester, 

Montgomery and Philadelphia Counties;" and 

16 Carlisle Hospital, York Memorial Hospital, Heart of Lancaster Hospital, 
Lancaster Regional Hospital and Hanover Hospital. 

17 Brandywine Hospital, Phoenixville Hospital, Pottstown Memorial Medical 
Center, Jennersville Regional Hospital, and Chestnut Hill Hospital. 
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c. UPMC Susquehanna has acquired two hospitals in Clinton 

and Northumberland Counties!' 

66. These additional acquisitions have significantly expanded UPMC's 

footprint throughout most of Pennsylvania as both a health care provider and insurer. 

67. UPMC now controls more than 30 academic, community and specialty 

hospitals, more than 600 doctors' offices and outpatient sites, and employs more 

than 4,000 physicians.19 

68. UPMC describes its Insurance Services Division, which includes the 

UPMC Health Plan, as being the largest medical insurer in western Pennsylvania, 

covering approximately 3.2 million members.2° 

69. UPMC purports to be the largest non -governmental employer in 

Pennsylvania with 80,000 employees.21 

70. As UPMC grows in both clinical and geographic scope, its potential to 

deny care or increase costs will impact thousands more Pennsylvanians. 

G. COUNTS 

COUNT I 

18 Sunbury Hospital and Lock Haven Hospital. 

19 https://www.upmc.com/about/facts/pakes/default.aspx 

20 https://www.upmc.com/about/facts/pages/default.aspx 

21 https://www.upmacifin/about/facts/pages/defaultaspx 
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Modification of the Consent Decrees is Necessary to Ensure Compliance with 
Charities Laws 

71. Paragraphs I through 70 are incorporated as if fully set forth. 

72. The Consent Decrees provide, in part, that they are to be interpreted 

consistent with protecting the public and the respondents' charitable missions. 

Paragraph IV(C)(10) of the Consent Decrees further provides that, "if the OAG . . . 

believes modification of [the Consent Decrees] would be in the public interest, [the 

OAG] shall give notice to the other [sic] and the parties shall attempt to agree on a 

modification. . . . If the parties cannot agree on a modification, the party seeking 

modification may petition the Court for modification and shall bear the burden of 

persuasion that the requested modification is in the public interest." 

73. As required by paragraph IV(C)(I 0) of the decrees, the Commonwealth 

has notified all other parties of its belief that modification of the Consent Decrees is 

needed to protect the public's interests in order to: 

a. Enable patients' continued and affordable access to their 

preferred health care providers and facilities; 

b. Protect against the respondents' unjust enrichment; 

c. Promote the efficient use of the respondents' charitable 

assets; and 
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d. Restore the respondents to their stated charitable missions 

beyond June 30, 2019. 

74. UPMC's conduct including, but not limited to the following, will result 

in it not operating free from a private profit motive: 

a. Demanding up -front payments in -full from all Out -of -Network 

patients based upon UPMC's estimated charges and resulting in 

payments in excess of the value of the services rendered by 

UPMC; 

b. Utilizing facilities based billing for services where they had not 

been before; and 

c. Transferring medical procedures to its higher cost specialty 

providers. 

75. Consequently, the Commonwealth sought the following modifications 

to the Consent Decrees. Highmark agreed to these modifications, UPMC did not. 

Those terms included: 

a. Imposing internal firewalls on the respondents that 

prohibit the sharing of competitively sensitive information 

between the respondents' insurance and provider 

subsidiaries; 
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b. Imposing upon the respondents' health care provider 

subsidiaries a "Duty to Negotiate" with any health care 

insurer seeking a services contract and submit to single, 

last best offer arbitration after 90 days to determine all 

unresolved contract issues; 

c, Imposing upon the respondents' health care insurance 

subsidiaries a "Duty to Negotiate" with any credentialed 

health care provider seeking a services contract and submit 

to single, last best offer arbitration after 90 days to 

determine all unresolved contract issues; 

d. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any practice, term or 

condition that limits patient choice, such as anti -tiering or 

anti -steering; 

e. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "gag" clause, practice, 

term or condition that restricts the ability of a health plan 

to furnish cost and quality information to its enrollees or 

insureds 
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f. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "most favored nation" 

practice, term or condition; 

g. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "must have" practice, 

term or condition; 

h. Prohibiting the respondents from utilizing any "provider - 

based" billing practice, otherwise known as "facility - 

based" or "hospital -based" billing; 

i. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any "all -or -nothing" 

practice, term or condition; 

j. Prohibiting the respondents from utilizing in any of their 

provider or insurance contracts any exclusive contracts or 

agreements; 

k. Requiring the respondents' health care provider 

subsidiaries to limit charges for all emergency services to 

Out -of -Network patients to their average In -Network 

rates; 
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1. Prohibiting the respondents from terminating any existing 

payer contracts prior to their termination dates for 

anything other than cause; 

m. Requiring the respondents' health care insurance 

subsidiaries to pay all health care providers directly for 

emergency services at the providers' In -Network rates; 

n. Prohibit the respondents from discriminating against 

patients based upon the identity or affiliation of the 

patients' primary care or specialty physicians, the patients' 

health plan or utilization of unrelated third -party health 

care providers; 

o. Requiring the respondents to maintain direct 

communications concerning any members of their 

respective health plans being treated by the other's 

providers; 

Prohibiting the respondents from engaging in any public 

advertising that is unclear or misleading; 

Requiring the respondents to replace a majority of their 

respective board members who were on their respective 

boards as of April 1, 2013 by January 1, 2020, with 

P 

q. 
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individuals lacking any prior relationship to either 

respondent for the preceding five (5) years; and 

r. Extending the duration of the modified Consent Decrees 

indefinitely. 

76. Nothing in the requested relief will prohibit the respondents from 

continuing to develop both broad and narrow health care provider and/or health care 

insurance networks. 

77. Nothing in the requested relief will limit or suppress competition 

among health care providers or insurers - it will create a level playing field and 

promote competition on the basis of provider -versus -provider and insurer -versus - 

insurer. 

78. As public charities, the respondents will only be precluded from 

refusing to contract with any insurer or provider who desires a contractual 

relationship through the usual course of negotiations with last best offer arbitration 

compulsory after 90 days of failed negotiations. 

79. The above terms were discussed with Highmark on November 14, 2018 

and with UPMC on November 26, 2018. After receiving and responding to the 

respondents' feedback the terms were formally presented to them 

contemporaneously on December 14, 2018. 
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80. Highmark has agreed to the Commonwealth's requested modifications 

set forth in the proposed modified decree attached as Exhibit G as long as they also 

apply to UPMC. 

81. UPMC has rejected the Commonwealth's requested modifications of 

its Consent Decree thus requiring that the Commonwealth petition this Court for the 

desired relief pursuant to paragraph IV(C)(10) of UPMC's Consent Decree. 

82. Paragraph IV(C)(11) of UPMC's Consent Decree provides that, 

"[u]nless this Consent Decree is terminated, jurisdiction is retained by this Court to 

enable any party to apply to this Court for such further orders and directions as may 

be necessary and appropriate for the interpretation, modification and enforcement 

of this Consent Decree " (emphasis added). 

83. There are no limitations or parameters imposed on the scope of 

permissible modifications, only that they must be shown to promote the public 

interest. 

84. Modification as requested herein has never been considered by this 

Court nor by our Supreme Court. 

WHEREFORE, the Commonwealth respectfully requests that this Honorable 

Court modify the Consent Decrees of both UPMC and Highmark through the single 

combined decree attached hereto as Exhibit G to ensure that the benefits of In - 

Network access to their health care programs and services are available to the public- 
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at large and not just to those patients acceptable to them based upon their competitive 

strategic and financial considerations. 

IN THE ALTERNATIVE, the Commonwealth respectfully requests that 

reimbursements to both UPMC's and Highmark's provider subsidiaries and 

physicians for all Out -of -Network services be limited to the reasonable value of their 

services which is no more than the average of their In -Network rates; In -Network 

rates for this purpose meaning the average of all the respondents' In -Network 

reimbursement rates for each of its specific health care services, including, but not 

limited to, reimbursement rates for government, commercial and their integrated 

health plans. 

COUNT II 

UPMC's Violation of the Solicitation of Funds for Charitable Purposes Act 
(Charities Act) 

85. Paragraphs 1 through 84 are incorporated as if fully set forth. 

86. Section 3 of the Charities Act, 10 P.S. § 162.3, defines "Charitable 

purposes" in pertinent part as follows: 

Any benevolent, educational, philanthropic, humane, 
scientific, patriotic, social welfare or advocacy, public 
health, environmental conservation, civic or other 
eleemosynary objective, . . 

87. Section 3 of the Charities Act, 10 P.S. § 162.3, defines "Charitable 

organization," in pertinent part, as follows: 
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Any person granted tax exempt status under section 
501(c)(3) of the Internal Revenue Code of 1986 (Public 
Law 99-514, 26 U.S.C. § 501(c)(3)) . . . 

88. Section 3 of the Charities Act, 10 P.S. § 162.3, defines "Solicitation" in 

pertinent part as follows: 

Any direct or indirect request for a contribution on the 
representation that such contribution will be used in whole 
or in part for a charitable purposes, including, but not 
limited to, any of the following: 

(2) Any written or otherwise recorded or 
published request that is mailed, sent, delivered, 
circulated, distributed, posted in a public place or 
advertisement or communicated by press, telegraph, 
television or any other media. 

89. Section 3 of the Charities Act, 10 P.S. § 162.3, defines a "Contribution" 

in pertinent part as follows: 

The promise, grant or pledge of money . . . or other thing 
of any kind or value . . . in response to a solicitation, 
including the payment or promise to pay in consideration 
of a performance, event or sale of a good or service . . . . 

90. Section 6(a)(2) of the Charities Act, 10 P.S. § 162.6(a)(2), exempts 

from the registration requirements of the Charities Act, "[h]ospitals which are 

subject to regulation by the Department of Health or the Department of Public 

Welfare and the hospital foundation, if any, . . ." 
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91. Section 6(b) of the Charities Act, 10 P.S. § 162.6(b), provides however 

that, "[e]xemption from the registration requirements of this act shall in no way limit 

the applicability of other provisions of the act to a charitable organization . . . except 

that written notice under section 9(k) and 13(c) shall not apply." 

92. Section 13(d) of the Charities Act, 10 P.S. §162.13(d), provides that, 

"[a] charitable organization may not misrepresent its purpose or nature or the 

purpose or beneficiary of a solicitation. A misrepresentation may be accomplished 

by words or conduct or failure to disclose a material fact." 

93. In pertinent part, Section 15 of the Charities Act, 10 P.S. § 162.15, 

prohibits the following acts in the planning, conduct or execution of any solicitation 

or charitable sales promotion: 

(a) General rule. - Regardless of a person's intent or the lack of 
injury, the following acts and practices are prohibited in the 
planning, conduct or execution of any solicitation or charitable 
sales promotion: 

(1) Operating in violation of, or failing to comply with, 
any of the requirements of this act (emphasis 
added)... 

(2) Utilizing any unfair or deceptive acts or practices or 
engaging in any fraudulent conduct which creates a 
likelihood of confusion or of misunderstanding. 

. 

(5) Misrepresenting or misleading anyone in any 
manner to believe that . . . the proceeds of such 
solicitation or charitable sales promotion will be 
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used for charitable purposes when such is not the 
fact. 

94. At all times relevant and material hereto, UPMC has represented to its 

contributors: 

a. that UPMC provides hope during difficult illnesses and 

compassion for every patient; 

b. that UPMC is deeply committed to the people who make 

up their communities and to making sure that everyone 

who comes through their doors has access to the very 

best, most advanced health care available; and 

c. that UPMC makes sure that their patients benefit from 

every available medical innovation. 

95. As evidenced by UPMC's IRS Form 990 filings covering its fiscal years 

ended June 30, 2006 through June 30, 2017, UPMC reported receiving public 

contributions and grants totaling $1,272,514,014. 

96. UPMC's decisions to deny access to the public, including PMF, self - 

insured employers, others and Highmark's Community Blue members and forego 

future contracts with Highmark after June 30, 2019 contradict UPMC's prior 

representations to donors in violation of Sections 13 and 15 of the Charities Act, 10 

P.S. §§ 162.13 and 162.15. 

97. Section 19 of the Charities Act, 10 P.S. § I62.19(a) provides: 
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(a) General rule.-Whenever the Attorney General or any 
district attorney shall have reason to believe, or shall be advised 
by the secretary, that the person is operating in violation of the 
provisions of this act, the Attorney General or district attorney 
may bring an action in the name of the Commonwealth against 
such person who has violated this act, to enjoin such person from 
continuing such violation and for such other relief as the court 
deems appropriate. In any proceeding under this subsection, the 
court may make appropriate orders, including: 

(1) the appointment of a master or receiver; 

(2) the sequestration of assets; 

(3) the reimbursement of persons from whom 
contributions have been unlawfully solicited; 

(4) the distribution of contributions in accordance with 
the charitable purposes expressed in the registration 
statement or in accordance with the representations 
made to the person solicited; 

(5) the reimbursement of the Commonwealth for 
attorneys' fees and the costs of investigation, 
including audit costs; 

(6) the assessment of a civil penalty not exceeding 
$1,000 per violation of the act, which penalty shall 
be in addition to any other relief which may be 
granted; and 

(7) the granting of other appropriate relief. 

WHEREFORE, the Commonwealth respectfully requests that this 

Honorable Court: 
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a. Find UPMC to be in violation of the Charities Act, for engaging 

in acts prohibited by Section 15(a)(1), (2) and (5) of the Charities 

Act, 10 P.S. § 162.15(a)(1), (2), and (5); 

b. Enjoin UPMC from conducting any further charitable 

solicitations in violation of the Charities Act; 

c. Order UPMC to provide a full accounting of the contributions 

received since July 1, 2006; 

d. Impose a civil penalty upon UPMC of One Thousand Dollars 

($1,000) for each violation of the Charities Act; 

e. Award the Commonwealth its costs of investigation, attorneys' 

fees, filing fees and costs of this action; 

Limit UPMC's reimbursements for all Out -of -Network services 

to the reasonable value of its services which are no more than 

the UPMC's average In -Network rates; In -Network rates for this 

purpose meaning the average of all UPMC's In -Network 

reimbursements for each of its specific health care services, 

including but not limited to, reimbursement rates for 

government, commercial and its integrated health plan; and 

Order any other relief the Court deems appropriate. g. 
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COUNT III 

UPMC's Breach of its Fiduciary Duties of Loyalty and Care Owed to its 
Constituent Health Care Providers and Public -at -Large 

98. Paragraphs 1 through 97 are incorporated as if fully set forth. 

99. Section 5712 of the Nonprofit Corporation Law provides: 

Standard of care and justifiable reliance 

(a) Directors. --A director of a nonprofit corporation shall 
stand in a fiduciary relation to the corporation and shall 
perform his duties as a director, including his duties as a 
member of any committee of the board upon which he may 
serve, in good faith, in a manner he reasonably believes to 
be in the best interests of the corporation and with such 
care, including reasonable inquiry, skill and diligence, as 
a person of ordinary prudence would use under similar 
circumstances. In performing his duties, a director shall be 
entitled to rely in good faith on information, opinions, 
reports or statements, including financial statements and 
other financial data, in each case prepared or presented by 
any of the following: 

(1) One or more officers or employees of the 
corporation whom the director reasonably 
believes to be reliable and competent in the 
matters presented. 

(2) Counsel, public accountants or other 
persons as to matters which the director 
reasonably believes to be within the 
professional or expert competence of such 
person. 

(3) A committee of the board upon which he 
does not serve, duly designated in accordance 
with law, as to matters within its designated 
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authority, which committee the director 
reasonably believes to merit confidence. 

(b) Effect of actual knowledge. --A director shall not be 
considered to be acting in good faith if he has knowledge 
concerning the matter in question that would cause his 
reliance to be unwarranted. 

(c) Officers. --Except as otherwise provided in the bylaws, 
an officer shall perform his duties as an officer in good 
faith, in a manner he reasonably believes to be in the best 
interests of the corporation and with such care, including 
reasonable inquiry, skill and diligence, as a person of 
ordinary prudence would use under similar circumstances. 
A person who so performs his duties shall not be liable by 
reason of having been an officer of the corporation. 

15 Pa.C.S. § 5712. 

part: 

100. Section 5547(a) of the Nonprofit Corporation Law provides in pertinent 

(a) General rule. -- Every nonprofit corporation 
incorporated for a charitable purpose or purposes may 
take, receive and hold such real and personal property as 
may be given, devised to, or otherwise vested in such 
corporation, in trust, for the purpose or purposes set forth 
in its articles. The board of directors or other body of the 
corporation shall, as trustees of such property, be held to 
the same degree of responsibility and accountability as if 
not incorporated, . . 

15 Pa.C.S. § 5547(a). 

101. Section 5547(b) of the Nonprofit Corporation Law provides that: 

(b) Nondiversion of certain property. Property 
committed to charitable purposes shall not , . . be diverted 
from the objects to which it was donated, granted or 
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devised, unless and until the board of directors or other 
body obtains from the court an order under 20 Pa.C.S. Ch. 
77 Subch. D (relating to creation, validity, modification 
and termination of trust) specifying the disposition of the 
property (footnote omitted). 

15 Pa.C.S. § 5547(b). 

102. Section 7781 of the Uniform Trust Act, provides in pertinent part: 

(a) What constitutes breach of trust. --A violation by a trustee 
of a duty the trustee owes to a beneficiary is a breach of 
trust. 

b) Remedies. --To remedy a breach of trust that has occurred 
or may occur, the court may order any appropriate relief, 
including the following: 

(1) Compelling the trustee to perform the 
trustee's duties. 

(2) Enjoining the trustee from committing a 
breach of trust. 

(3) Compelling the trustee to redress a breach of 
trust by paying money, restoring property or 
other means. 

(4) Ordering a trustee to file an account. 

(5) Taking any action authorized by Chapter 43 
(relating to temporary fiduciaries). 

Removing the trustee as provided in section 
7766 (relating to removal of trustee - UTC 
706). 

Reducing or denying compensation to the 
trustee. 

- 53 - 

RR 298a 



(9) Subject to section 7790.2 (relating to 
protection of person dealing with trustee - 

UTC 1012): 

(i) voiding an act of the trustee; 

(ii) imposing a lien or a constructive 
trust on trust property; or 

(iii) tracing trust property 
wrongfully disposed of and 
recovering the property or its 
proceeds. . . . 

20 Pa.C.S. § 7781. 

103. UPMC instituted a policy of not treating Highmark Community Blue 

members, even when those members were UPMC patients, Highmark had 

committed to paying UPMC, and UPMC had contractually committed to treating 

such patients. 

104. UPMC Susquehanna closed one of its physician practices, the 

Susquehanna Health Medical Group, to the employees of PMF Industries because 

PMF lacked a hospital provider contract with UPMC Susquehanna for hospital - 

based services - UPMC Susquehanna took this action despite PMF Industries having 

contracted with the physician practice through another insurer and leaving PMF's 

employees with 30 days to find alternative physicians. 

105. UPMC has further decided against extending or entering into any new 

contracts that would provide Highmark members with In -Network access to many 
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of UPMC's hospitals or physicians beyond June 30, 2019, even though such a 

decision will increase health care costs to consumers and employers throughout 

western Pennsylvania, especially when consumers require emergency care. 

106. UPMC is also refusing to contract with Highmark for any of its non- 

commercial Medicare Advantage plans which will deny In -Network access to 

seniors who cannot change their insurance plan and may result in higher premium 

costs for seniors with a pre-existing medical condition. 

107. The actions of UPMC are defeating the very purposes of the corporate 

charter under which UPMC was created, -in that: 

a. it denied medical care to Highmark's more than 30,000 

Community Blue members as well as the employees of 

PMF Industries in spite of UPMC's stated purpose of 

providing an accessible health care system and its 

contractual commitments to serve those customers; and 

b. its decision to forego future commercial contracts with 

Highmark after June 30, 2019 as well as Highmark's non- 

commercial Medicare Advantage plans will subject 

hundreds of thousands of Highmark insurance members to 

UPMC's higher Out -of -Network charges for emergency 

care and further operate to reduce UPMC's accessibility 
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by discriminating against patients based upon their source 

of payment and making UPMC's health care services cost - 

prohibitive. 

108. The discriminatory policies pursued by UPMC are: 

a. in breach of its stated charitable purposes and inherent 

contractual obligations owed to the Commonwealth under 

UPMC's corporate charter; 

b. in breach of its fiduciary duties and stated charitable 

purposes to further the charitable missions of its 

constituent subsidiary hospitals as their sole controlling 

member; 

c. inapposite to the public's interest in having access to high 

quality, affordable health care; 

d. in callous disregard of the treatment disruptions and 

increased costs suffered by its patients; 

e. in disregard of the substantial public subsidies and 

donations UPMC has enjoyed throughout its existence 

from the general public; and 

f. a clear and misguided effort to pursue commercial policies 

and objectives designed to increase UPMC's revenue and 
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market shares at the public's expense and its stated 

charitable purposes. 

109. The actions complained of are causing widespread confusion among 

the public and personal hardships for many individual UPMC patients, UPMC's 

exorbitant executive salaries and perquisites in the form of corporate jets and 

prestigious office space waste and divert charitable assets. Moreover, UPMC's 

misleading promotional campaigns and unnecessary litigation damage UPMC's 

goodwill and reputation which were earned through public tax and charitable 

donation support. 

110. Absent the intervention of this Court, nothing will prevent UPMC from 

refusing to contract with any other health care insurer in the future such that only 

subscribers to the UPMC Health Plan will have In -Network access to UPMC's 

providers, further limiting In -Network access to UPMC's providers and increasing 

the public's overall costs of health care. 

WHEREFORE, the Commonwealth respectfully requests that this 

Honorable Court: 

a. Find that UPMC is failing to operate in compliance with its stated 

charitable purposes of providing the public with high quality, 

cost-effective and accessible health care; 
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b. Find that UPMC is in breach of its fiduciary duties and stated 

charitable purpose of furthering the charitable missions of its 

constituent subsidiary hospitals as their sole controlling member; 

c. Find that UPMC is failing to ensure that its advertising and 

promotional materials are truthful and not misleading; 

d. Find that UPMC is failing to comply with the representations 

made to donors in its solicitations for donations; 

e. Enjoin UPMC from denying access or treatment to any patient 

based upon the source of the patient's payment or the identity of 

their health care insurer; 

f. Modify the terms of UPMC's Consent Decree as proposed in 

Count I or, alternatively, limit UPMC's reimbursements for all 

Out -of -Network services to the reasonable value of its services 

which are no more than the average of UPMC's In -Network 

rates; In -Network rates for this purpose meaning the average of 

all of UPMC's In -Network reimbursement rates for each of its 

specific health care services provided, including, but not limited 

to, reimbursement rates for government, commercial and their 

integrated health plan; 
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g. Order UPMC to reimburse Highmark members for any Out -of - 

Network costs and expenses suffered as a result of the actions 

complained of; 

h. Order UPMC to substantiate the reasonableness of: 

A) UPMC's executive staff compensation; 

B) the expenditures on its chartered and/or 

corporate jets; 

C) the costs of UPMC's expansive building and 

expansions plans; and 

the costs of its public advertising, 

promotions, advocacy campaigns and 

litigation fees to support its unlawful 

activities; 

i. Make structural changes to the Board of Directors and Executive 

Management of UPMC; and 

j Order any other relief this Court deems appropriate. 

COUNT IV 

UPMC'S Violations of the Unfair Trade Practices and Consumer Protection 
Law (Consumer Protection Law) 

111. Paragraphs 1 through 110 are incorporated as fully set forth. 
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112. At all times relevant and material, UPMC engaged in and continues to 

engage in trade or commerce within Pennsylvania by advertising, marketing, 

promoting, soliciting, and selling an array of medical products and services, 

including acute inpatient hospital care, outpatient care, physician services and the 

UPMC Health Plan insurance products and services directly and indirectly to 

consumers, within the meaning of 73 P.S. §§ 201-1, et seq. 

113. Section 3 of the Consumer Protection Law, 73 P.S. §201-3, declares 

unfair and deceptive acts or practices to be unlawful. 

114. Section 4 of the Consumer Protection Law, 73 P.S. §201-4, empowers 

the Attorney General to bring actions in the name of the Commonwealth to restrain 

persons by temporary and permanent injunction from using any act or practice 

declared unlawful by Section 3 of the Consumer Protection Law, 73 P.S. §201-3. 

115. Section 4.1 of the Consumer Protection Law, 73 P.S. §201-4.1, 

provides that, "whenever any court issues a permanent injunction to restrain and 

prevent violations of this act . . . the court may in its discretion direct that the 

defendant or defendants restore to any person in interest any moneys or property . . 

. which may have been acquired by means of any violations of this act . . ." 

116. Section 8(b) of the Consumer Protection Law provides: 

In any action brought under section 4 of this act, if the court finds 
that a person, firm or corporation is willfully using or has 
willfully used a method, act or practice declared unlawful by 
section 3 of the act, the Attorney General . . . may recover, on 
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behalf of the Commonwealth of Pennsylvania, a civil penalty of 
not exceeding one thousand dollars ($1,000) per violation, which 
civil penalty shall be in addition to other relief which may be 
granted under sections 4 and 4.1 of this act. Where the victim of 
the willful use of a method, act or practice declared unlawful by 
section 3 of this act is sixty years of age or older, the civil penalty 
shall not exceed three thousand dollars ($3,000) per violation, 
which penalty shall be in addition to other relief which may be 
granted under section 2 and 4.1 of this act. 

73 P.S. §201-8(b). 

117. UPMC has presented conflicting messages to the public generally, and 

to its patients in particular, that it will treat all patients regardless of their source of 

payment, but it has refused treatment to its patients with Highmark insurance and 

will no longer contract with Highmark for any of its commercial or Medicare 

Advantage insurance products after June 30, 2019 which will significantly increase 

the costs of care for all of Highmark's subscribers. For example: 

a. University of Pittsburgh and Penn State retirees received letters 

in late summer 2018 that as of January 1, 2019 UPMC would no 

longer accept Highmark plans - Security Blue, Freedom Blue, 

Signature 65 (supplemental), despite the fact that retirees will 

have access through June 30, 2019 under the Consent Decrees. 

b. UPMC also sent mailers that omitted Gateway as having In - 

Network access to UPMC. This created confusion for Gateway 

members and Gateway received several calls from members 
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during open enrollment. Gateway serves a very vulnerable 

population of Medicare and Medicaid dual eligible beneficiaries. 

118. UPMC previously created confusion and misunderstanding as to its 

affiliation, connection, or association with Highmark and its Community Blue 

insurance plan by representing that it would treat Community Blue members 

pursuant to the Mediated Agreement and 2012 Agreement, only to repudiate those 

agreements months later: 

a. The Mediated Agreement and 2012 Agreement required 

UPMC to provide in -network access to all UPMC 

hospitals and physicians for Highmark Commercial and 

Medicare Advantage members through December 31, 

2014. 

b. Furthermore, the 2012 Agreement which was to be read 

together and harmonized with the Mediated Agreement, 

provided a mechanism by which Community Blue 

members could receive care at all UPMC hospitals and 

that care would be paid for by Highmark at rates UPMC 

agreed to accept. 

c. In spite of its contractual agreements, UPMC denied 

Highmark Community Blue subscribers access to its 
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facilities and providers even when patients offered to self - 

pay without accessing their health insurance. 

119. More recently as alleged: 

a. UPMC Susquehanna unilaterally closed its physician 

practice, the Susquehanna Health Medical Group, to a 

local employer due to the local employer's lack of a 

hospital provider contract with UPMC Susquehanna, even 

though the employer had a contract with the Susquehanna 

Medical Group and even though most visits to a doctor do 

not result in a hospital stay. 

b. The UPMC Health Plan distributed a promotional flyer to 

local employers within UPMC Susquehanna's service area 

that offered the opportunity to lock -in single digit 

premium increases through 2020, while, at the very same 

time, reserving UPMC's right to unilaterally terminate the 

program at any time. 

c. UPMC is refusing to contract with Highmark regarding its 

Medicare Advantage products despite its prior 

representations to the Commonwealth and the public that 
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seniors would never be affected by its commercial 

contractual disputes with Highmark. 

120. UPMC created public confusion regarding the loss of In - 

Network access for seniors prior to the expiration of UPMC's Consent Decree 

when it publicly announced its termination of its Highmark Medicare 

Advantage contracts on September 26, 2017 effective December 31, 2018, 

when UPMC knew or should have known its actions: 

a. violated this Court's May 29' 2015 Order 

requiring the Court's pre -approval of such 

termination, 

b. was merely speculating as to the 

consequences for seniors who remained 

subscribers to Highmark's Medicare 

Advantage plans when this Court had yet to 

approve UPMC's contract terminations, and 

c. disparaged Highmark's Medicare Advantage 

plans as lacking In -Network access to 

UPMC's health care providers when UPMC 

knew its Consent Decree requires that it 

remain in contract with Highmark through 
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June 30, 2019 and its premature termination 

lacked this Court's pre -approval.' 

121. Most recently, UPMC's refusal to contract with Highmark's Medicare 

Advantage products at the expiration of its Consent Decree resulted in 15,000 more 

seniors than usual contacting the Apprise program in Allegheny County expressing 

confusion and seeking guidance on the best options available to them during the last 

Medicare enrollment period that ran from October 15, 2018, to December 7, 2018. 

Despite UPMC's participation in the Apprise program conducted on October 11, 

2018, even UPMC was unable to offer clear guidance in responding to the many 

questions it received from the audience comprised of insurance brokers, advocates, 

trainees and seniors. 

122. UPMC's conduct more fully described herein is, accordingly, 

proscribed and unlawful pursuant to Section 3 of the Consumer Protection Law. 

123. The aforesaid methods, acts or practices constitute unfair or deceptive 

acts or practices within the meaning of Section 2(4) of the Consumer Protection Law, 

including, but not limited to: 

22 UPMC's subsequent terminations of those same Highmark Medicare Advantage 
contracts in January of 2018 to be effective December 31, 2018 were determined by 
the Supreme Court to comply with the terms of the Consent Decrees in light of the 
six-month run out period within those contracts which continued In -Network access 
through June 30, 2019. See the Supreme Court's July 18, 2018 Opinion. The issue 
of the modifications requested herein, however, has never been presented to nor 
addressed by either this or the Supreme Court. 
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(iii) Causing likelihood of confusion or of misunderstanding as 

to affiliation, connection or association with, or certification by, 

another; 

(v) Representing that goods or services have 

sponsorship, approval, characteristics, ingredients, uses, 

benefits or quantities that they do not have or that a person 

has a sponsorship, approval, status, affiliation or 

connection that he does not have; 

(viii) Disparaging the goods or services or business of 

another by false or misleading representation of fact; 

(xxi) Engaging in any other fraudulent or deceptive 

conduct which creates a likelihood of confusion or of 

misunderstanding. 

73 P.S. §201-2(4)(iii), (v), (viii) and (xxi). 

124. The above described conduct has been willful within the meaning of 

Section 8(b) of the Consumer Protection Law. 

125. The Commonwealth believes that the public interest is served by 

seeking a permanent injunction from this Honorable Court to restrain methods, acts 

and practices described herein, as well as provide restitution for Pennsylvania 

- 66 - 
RR 311a 



consumers and civil penalties for violations of the law. The Commonwealth believes 

that citizens of the Commonwealth are suffering and will continue to suffer harm 

unless the methods, acts or practices complained of herein are permanently enjoined. 

WHEREFORE, the Commonwealth respectfully requests that as an 

additional alternative to the relief requested under Count I, this Honorable 

Court: 

a. Find that UPMC has engaged in unfair methods of 

competition and unfair or deceptive acts or practices 

within the meaning of Section 201-4 of the Consumer 

Protection Law; 

b. Find that UPMC willfully engaged in unfair, fraudulent, 

or deceptive acts or practices in violation of Section 201- 

3 of the Consumer Protection Law by creating the 

likelihood of consumer confusion or misunderstanding as 

to its affiliation, connection, or association with Highmark 

and Highinark's Community Blue health insurance 

product, as alleged; 

c. Find that UPMC willfully engaged in unfair, fraudulent, 

or deceptive acts or practices in violation of Section 201- 

3 of the Consumer Protection Law by unilaterally closing 
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its Susquehanna Health Medical Group to a local 

employer because the employer lacked a provider contract 

with UPMC Susquehanna, as alleged; 

d. Find that UPMC willfully engaged in unfair, fraudulent, 

or deceptive acts or practices in violation of Section 201- 

3 of the Consumer Protection Law, by creating the 

likelihood of consumer confusion or misunderstanding as 

to its affiliation, connection, or association with Highmark 

and Highmark's non-commercial Medicare Advantage 

health insurance products, as alleged; 

e. Enjoin UPMC, its agents, representatives, servants, 

employees, successors, and assigns pursuant to Section 

201-4 of the Consumer Protection Law, from directly or 

indirectly engaging in the aforementioned acts, practices, 

methods of competition, or any other practice that violates 

the Consumer Protection Law; 

f. Enjoin UPMC from denying access and treatment to 

Highmark subscribers generally and Community Blue and 

Medicare Advantage members specifically; 
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g. Determine pursuant to Section 201-4.1 the amount of 

restitution due to consumers who suffered losses as a result 

of UPMC's unlawful acts and practices as alleged and any 

other acts or practices which violate the Consumer 

Protection Law and order UPMC to pay restitution to the 

affected consumers; 

h. Determine the amount of civil penalties, pursuant to 

Section 201-8(b) of the Consumer Protection Law, which 

are assessable up to $1,000.00 for each and every violation 

of the Consumer Protection Law and up to $3,000.00 for 

each violation involving a victim aged sixty (60) or older 

and order UPMC to pay those civil penalties to the 

Commonwealth; 
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i. Award the Commonwealth its costs of investigation and 

attorneys' fees pursuant to Section 201-4.1, for this action; 

and 

j. Order any other relief the Court deems appropriate. 

Date: February 7, 2019 

Respectfully submitted, 
COMONWEALTH OF PENNSYLVANIA, 
JOSH SHAPIRO, 
Attorney General, 

By: /s/ James A. Donahue, III 
James A. Donahue, III 
Executive Deputy Attorney General 
Public Protection Division 
PA. ID. 42624 

Mark A. Pacella 
Chief Deputy Attorney General 
Charitable Trusts and Organizations Section 
PA. ID. 42214 

Tracy W. Wertz 
Chief Deputy Attorney General 
Antitrust Section 
PA. ID. 69164 

14th Fl., Strawberry Square 
Harrisburg, PA 17120 
717.787.4530 
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CERTIFICATE OF COMPLIANCE 

I certify that this filing complies with the provision of the Public Access 

Policy of the Unified Judicial System of Pennsylvania Case Records of the Appellate 

and Trial Courts that require filing confidential information and documents 

differently from non -confidential information. 

/s/ James A. Donahue, III 

James A. Donahue, III 
Executive Deputy Attorney General 
Public Protection Division 

February 7, 2019 
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CERTIFICATE OF SERVICE 

I hereby certify that I am this 7th day of February, 2019, serving a true and 

correct copy of the foregoing Commonwealth's Petition to Modify Consent 

Decrees with exhibits on all parties via electronic mail as indicated below: 

Stephen A. Cozen, Esquire 
COZEN 0"CONNOR 
scozen@cozen.corn 
(Counsel for UPMC) 

Leon F. DeJulius, Jr., Esquire 
JONES DAY 

Ifdejulius@jonesday.com 
(Counsel for UPMC) 

W. Thomas McGough, Jr., Esquire 
UPMC 

mcgoughtftupmc.edu 

Daniel I. Booker, Esquire 
REED SMITH 

dbookerPreedsmith.com 
(Counsel for Highmark) 

Thomas L. Vankirk, Esquire 
HIGHMARK 

thomas.vankirkPhighmark.com 

Kenneth L. Joel 
Deputy General Counsel 

PA OFFICE OF GENERAL COUNSEL 
kennjoelftpa.gov 
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Victoria S. Madden 
Deputy General Counsel 

PA OFFICE OF GENERAL COUNSEL 
vmaddenPpa.gov 

Amy Daubert 
Chief Counsel 

PA Department of Insurance 
adaubertPpa.gov 

Yvette Kostelec 
Chief Counsel 

PA Department of Health 
ykostelac@pa.gov 

/s/ James A. Donahue, III 

James A. Donahue, III 
Executive Deputy Attorney General 
Public Protection Division 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 

PENNSYLVANIA DEPARTMENT OF INSURANCE, 

By MICHAEL CONSEDINE, Insurance Commissioner 

and 
PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. 
No3 M.D. 2014 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp: 

and 
HIGHM ARK, INC, A Nonprofit Corp.; 

Respondents. 

MOTION TO APPROVE CONSENT DECREE WITH'RESPONDENT UPIVIC 

1. The Commonwealth of Pennsylvania acting through its Attorney General, Kathleen U. 

Kane, its Insurance Conamissioner, Michael F. Consedine, and its Secretary of Health, Michael 

Wolf (Petitioners), initiated an action by filing 'a Petition for Review on June 27, 2014, against 

the Respondent UPMC, the allegations of which are incorporated herein by reference. 

2 The Petitioners and Respondent, UPMC, have resolved the allegations in the Petition for 

Review subject to this Court's approval of the terms and conditions contained in the proposed 

Consent Decree attached, 
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WHEREFORE, Petitioners respectfully request that this Honorable Court approve the 

proposed Consent Decree. 

Date: 

Respectfully submitted 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

,f>","T: 

By: ( 

CEianies 

A. Donahue, III 
xecutive Deputy Attorney General 

Public Protection Division 
AttorneyI:D. No.: 42624 
14th Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787-4530 

RR 327a 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 

PENNSYLVANIA DEPARTMENT OF INSURANCE, 
By MICHAEL CONSEDINE, Insurance Commissioner 

and 
PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIG}{MARK HEALTH, A Nonprofit Corp. 

and 
.1-IIGHMARK, INC., A Nonprofit Corp.; 

No. M.D. 2014 

Respondents. 

CONSE1NT DECREE 

AND NOW, this day of , 2014, upon the 

Motion to Approve Consent Decree with Respondent LIPMC filed by the Commonwealth of 

Pennsylvania, acting through its Attorney General, Kathleen G. Kane, its Insurance 

Commissioner, Michael F. Consedine, and its Secretary of Health, Michael Wolf 

(Commonwealth or Petitioner), which initiated an action by filing a Petition for Review 

(Petition) on June 26, 2014, the allegations of which are incorporated herein by reference. 

SETTLEMENT TERMS 

NOW THEREFORE, for good and valuable consideration, Respondent, UPMC agrees 

for itself, its successors, assigns, agents, employees, representatives, executors, administrators, 

personal representatives, heirs and all other persons acting on their behalf, directly or through 

any corporate or other device, as follows: 
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I. INTERPRETATIVE PRINCIPLES 

A. The Court's Consent Decree shall be interpreted consistently with the Insurance 

Department's UPE Order in the Highmark/West Penn Allegheny Health System 

matter, in Re Application of UPE, No. ID -RC -13-06 (Pa. Insur. Dept. 2013), and the 

2012 Mediated Agreement and to protect consumers and UPMC'S charitable mission. 

The outcome of the actions embodied in the Consent Decree shall be incorporated in 

the Transition Plan to be filed by Highrnark by July 31, 2014, as provided under 

Condition 22 of the UPE order. The Consent Decree is not a contract extension and 

shall not be characterized as such. 

IL DEFINITIONS 

A. "Balance Billing" means when a Health Care Provider bills or otherwise attempts to 

recover the difference between the provider's charge and the amount paid by a 

patient's insurer and through member cost -shares. 

B: "Children's Final Order" means the Final Order in the matter of In Re: Children's. 

Hospital of Pittsburgh and Children's Hospital of Pittsburgh Foundation, No. 6425 

of 2001 (All. Co. 2001). 

C. "Emergency Services/ER Services" means medical services provided in a hospital 

emergency department in response to the sudden onset of a medical condition 

requiring intervention to sustain the life of a person or to prevent damage to a 

person's health and which the recipient secures immediately after the onset or as -soon 

thereafter as the care can be made available, but in no case later than 72 hours after 

the onset. 
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D. "Greater Pittsburgh Area" means the counties of Allegheny, Beaver, Butler, 

Washington and Westmoreland, 

E. "Health Plan" means all types of organized health -service purchasing programs, 

inclUding, but not limited to, health insurance or managed -care plans, offered by 

government, for-profit or non-profit third -party payers, health care providers or any 

other entity, 

F. "Health Care Provider" means hospitals, skilled nursing facilities, ambulatory surgery 

centers, laboratories, physicians, physician networks and other health care 

professionals and health care facilities. 

G. "Highmark" means Highmark, Inc., the domestic nonprofit corporation incorporated 

on December 6, 1996, with a registered office at Fifth Avenue Place, 120 Fifth 

Avenue, Pittsburgh, Pennsylvania 15222. Unless otherwise specified; all references 

to Highmark include UPE and all of its controlled nonprofit and for-profit 

subsidiaries, partnerships, trusts, foundations, associations or other entities however 

styled. 

IC "Hospital" means a health care facility, licensed as a hospital, having a duly 

organized governing body with overall administrative and professional responsibility 

and an organized professional staff that provides 24hanr inpatient care, that may also 

provide outpatient services, and that has, as a primary function, the provision of 

inpatient services for medical diagnosis, treatment and care of physically injured or 

sick persons with short-term or episodic health problems or infirmities: 

I. "In -Network" means where a health care provider has contracted with a Health Plan 

to provide specified services for reimbursement at a negotiated rate to treat the Health 

3 
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Plan's members. The member shall be charged no more than the co -pay, co- 

insurance or deductible charged by his or her Health Plan, the member shall not be 

refused treatment for the specified services in the contract based on his or her Health 

Plan and the negotiated rate paid under the contract by the Health Plan and the 

member shall be payment in full for the specified services. 

J. "Mediated Agreement" means the Mediated Agreement entered into by UPMC and 

Highmark on May 1, 2012, with assistance of a mediator appointed by the Governor 

and all agreements implementing the Mediated Agreement. 

K. "Out -of -Network" means where a Health Care Provider has not contracted with a 

Health Plan for reimbursement for treatment of the Health Plan's members. 

L. "Payor Contract" means a contract between a Health Care Provider and a Health Plan 

for reimbursenient for the 'Health Care Provider's treatment of the Health Plan's 

members. 

M, "Trauma" means medical services that are provided to an individual with a severe, 

life threatening injury which is likely to produce mortality or permanent disability and 

which are provided at the designated Trauma Center in a facility that provides 

specialized medical services and resources to patients suffering from traumatic, 

serious or critical bodily injuries and which is accredited by the Pennsylvania Trauma 

Systems Foundation and services needed for appropriate continuity of care. 

N. "UPE", also known as Highmark Health, means the entity incorporated on October 

20, 2011,, on a non -stock; non -membership basis, with its registered office located at 

Fifth Avenue Place, 120 Fifth. Avenue, Pittsburgh, Pennsylvania 15222. UPE serves 

as the controlling member of Highmark. 

4 

RR 331a 



O. "UPE Order" means the Pennsylvania Insurance Department's April 29, 2013 

Approving Determination and Order of the Highmark/West Penn Allegheny Health 

System Affiliation, In Re Application of UPE, No. ID -RC -13-06 (Pa. Insur. Dept. 

2013). 

P. "UPMC" means the non-profit, tax-exempt corporation organized under the laws of 

the Commonwealth of Pennsylvania having its principal address at: 200 Lothrop 

Street, Pittsburgh, PA 15213. Unless otherwise specified, all references to UPMC 

include all of its controlled nonprofit and for-profit subsidiaries, partnerships, trusts, 

foundations, associations or other entities however styled. 

Q. "UPMC Health Plan" means the Health Plan owned by UPMC which is licensed by 

the PennsylvnniaDepartment of Insurance. 

R. "UPMC Hospitals" means, the HoSpitalS operated by the following UPMC 

subsidiaries: UPMC Presbyterian-Shadyside, Children's Hospital of Pittsburgh of 

UPMC, Magee Women's Hospital of UPMC, UPMC McKeesport, UPMC Passavant, 

UPMC St. Margaret, UPMC Bedford Memorial, UPMC Horizon, UPMC Northwest, 

UPMC Mercy, UPMC East, UPMC Hamot, UPMC Hamot, affiliate - Kane 

Community Hospital, UPMC Altoona, Western Psychiatric Institute and Clinic of 

UPMC and any other Hospital acquired by UPMC following the entry of the Court's 

Consent Decree. 

S. "Western Pennsylv nia" means the 29 -county area designated by the Blue Cross 

Blue Shield Association in which Highmark does business as Highmark Blue Cross 

Blue Shield. 
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IV. TERMS 

IIPMC shall comply with the following terms: 

A. Access 

1. EPJTraunia Services - UPMC shall negotiate in good faith to reach an 

agreement with Highmark on In rates and patient transfer protocols for 

emergency and trauma services for hospital, physician and appropriate continuity 

of care services at all UPMC and Allegheny Health Network hospitals by July 15, 

2014 or be subject to the Dispute Resolution Process set forth.in paragraph C (1) 

below, This does not Mean that Hospitals or physicians rendering emergency or 

trauma services to a patient axe In -Network for purposes or services other than 

treating the emergency condition for which a patient is admitted or the treating 

physicians are otherwise In -Network under other terms of this Consent Decree 

including, but not limited to, the Continuity of Care, Unique/Exception Hospitals 

or Oncology. The agreement shall be for a commercially reasonable period of 

time as provided in condition 3 of the 1UPE Order. UPMC shall not Balance Bill 

consumers until the ER services agreement is resolved. 

2. Vulnerable Populations UPMC and Highmark mutually agree that vulnerable 

populations include: (i) consumers age 65 or older who are eligible or covered by 

Medicare, Medicare Advantage, (ii) Medigap health plans, (iii) Medicaid and/or 

(iv) MP; With respect to Hight -Dark's covered vulnerable populations, UPMC 

shall continue to contract with Highmark at in -network rates for all of its hospital, 

physician and appropriate continuity of care services for CHIP, Highmark 

Signature 65, Medigap and commercial retiree carve out as long as Highmark 

RR 333a 



does not make unilateral material changes to theSe programs. UPMC shall treat all 

Medicare participating consumers as In- Network regardless of whether they have 

Medicare as their primary or secondary insurance. UPMC reserves the right to 

withdraw from these arrangements if Highmark should take the position that it has 

the authority to revise the rates and fees payable wider those arrangements 

unilaterally' and materially. 

3. Local Community Needs - Where UPMC is the provider of services provided 

locally that the patient's treating physician believes the patient needs and DOH 

has determined such services are not available from another source, and member 

is Out -of -Network, -UPMC will not Balance. Bill the member, and UPMC and 

Highmark shall negotiate a payment that shall not be greater than the Out -of - 

Network rates established by this Consent Decree. 

4. Oncology/Cancer Services- Highmark subscribers may access, as if In -Network, 

UPMC services, providers, facilities, and physicians involved in the treatment of 

cancer, if a patient's treating physician determines that a patient who is diagnosed 

with cancer should be treated by a UPMC oncologist and the patient agrees to be 

so treated. In addition, UPMC and Highmark shall negotiate an agreement for 

treatment of illnesses which result from cancer treatment. These resulting 

illneSses may include, but not.be limited to, mental health, endocrinology, 

orthopedics and cardiology. The need for a treatment of a resulting illness shall be 

determined, in the first instance, by the patient's treating physician acting in 

consultation with and in accordance with the wishes of the patient or the patient's 

representative. Moreover, all UPMC joint ventures and physician services 
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provided at or on behalf of independent hospitals, whether related to oncology or 

not, shall be In -Network. If UPMC and Highmark do not reach an agreement on 

rates for cancer treatment and resulting illnesses by July 15, 2014, the parties will 

be subject to the Dispute Resolution Process set forth in paragraph C(1) below, 

OPMC shall not Balance Bill consumers until this agreement is resolved. The 

agreement shall be for a commercially reasonable period of time as provided in 

Condition 3 of the UPE Order. 

5, Unique/Exception Hospitals and Physicians - UPMC shall negotiate in good 

faith to reach an agreement with Highmark for hospital, physician services and 

follow-up care services at Western Psychiatric Institute and Clinic, UPMC 

Bedford Memorial, UPMC Venango (Northwest), UPMC/Hamot, 

UPMC/Altoona, UPMC Horizon and -any facility, any PhysiCian services, or any 

other provider services located or delivered outside the Greater Pittsburgh Area 

currently owned or acquired in the future by UPMC, or with whom UPMC has an 

agreement to handle provider contracting, such as, but not limited to, the Kane 

Community Hospital, or any other physician services or facility outside the 

Greater Pittsburgh Area determined by DOH to be essential to meet local 

community needs, by July 15, 2014 or be subject to the Dispute Resolution 

Process set forth in paragraph C (1) below. The agreement shall be for a 

commercially reasonable period of time as provided in Condition 3 of the UPE 

order. The Children's Final Order will continue in effect. 

6. Out -Of -Network Services - For all other Highmark subscribers whose care is 

not otherwise governed by other provisions in this Consent Decree, beginning 
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January 1, 2015, UPMC will provide services to all such subscribers on an Out - 

of -Network basis. UPMC' s reimbursement rates for Out -of -Network services for 

Highmark subscribers shall be no more than 60% of charges if paid promptly and 

provided that UPMC informs consumers of such charges before rendering 

services. 

7. Continuity of Care - UPMC and Highmark mutually agree that the continuation 

of care of Highmark member in the midst of a course of treatment at UPMC 

shall be on an In -Network basiS at In -Network rates. The need for a continuing 

course of treatment shall be determined, in the first instance, by the patient's 

treating physician acting in consultation with and in accordance with the wishes 

of the patient or the patient's representative. While undergoing a continuing 

course of treatment with UPMC, the services covered In -Network Will include all 

services reasonably related to that treatment, including, but not limited to, testing 

and follow-up care. In the event that Highmaxk disputes the opinion of the treating 

physician that a continuation of care is medically appropriate, or disputes the 

scope of that care, the DOH or its designated representative will review the matter 

and make a final, non -appealable determination. 

8. Transfer of Services - If any services covered by this Consent Decree are 

transferred or consolidated at one or more UPMC. Hospitals, the terms of this 

Consent Decree shall apply to those transferred services where such services are 

transferred or consolidated, 

9. Referrals and UPMC Transfer of Patients - (a) UPMC shall not regnire its 

physicians to refer patients to a UPMC Hospital in situations where the patient is 
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covered by a Health Plan that does not participate with such UPMC Hospital or 

otherwise expresses a preference to be referred to a non-UPMC Hospital; (b) 

UPMC shall not refuse to transfer a patient, whether for diagnosis or treatment, to 

a non-UPMC Hospital or health care provider if such transfer is requested by the 

patient, the patient's representative when such representative is authorized to 

make care decisions' for the patient, or the patient's physician; provided the 

patient is stable and that the transfer is mediCally appropriate and legally 

permissible; (c) When a patient is in need of transfer and is covered by a Health 

Plan with which the UPMC Hospital does not contract, UPMC shall transfer the 

patient to the Health Plan's participating non-UPMC facility (provided the patient 

is stable and that the transfer is medically appropriate and legally permissible) 

unless, (i) the patient or the patient's representative expresses a contrary 

preference after having been informed of the financial consequences of such a 

decision, or (ii) is otherwise approved by the patient's Health Plan. 

10. Safety Net - UPMC and Highmark mutually agree to establish a one-year safety 

net beginning January 1, 2015, for any existing UPMC patient and Highmark 

subscriber (i) who used UPMC physicians and services In -Network during the 

2914 calendar year, (ii) who is not in a continuing course of treatment, and (iii) 

who is unable to find alternative physicians and services in their locality during 

the one year period. UPMC and Highmark shall hold such consumers harmless if 

they continue to use such physicians and services prior to January 1, 2016. Rates 

for the safety net period shall be as set forth under the Dispute Resolution Process 
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... 4 . . . . . .. ...... 

set forth in paragraph C(1) below. The safety net is not a contract extension, and 

neither Highmark nor UPMC nor their agents shall characterize it as such. 

11. Advertising - UPMC shall not engage in any public advertising that is unclear or 

misleading in fact or by implication. 

B. Monetary Terms 

Consumer Education Fund and Costs - UPMC shall contribute $2 million 

dollars to the Consumer Education Fund to be used by the OAG, PP or DOH for 

education and outreach purposes during the transition; and to cover costs, 

including attorneys' or consultant fees of the OAG, PID and DOH within 60 days 

of the entry of this Consent Decree. 

C. Miscellaneous Terms 

1, Dispute Resolution Process - Where required in this Consent Decree, UPMC and 

Highmark shall negotiate in good faith. If the parties are unable to reach 

agreement on any of the issues raised in this Consent Decree by July 15, 2014, or 

such other date as may be set by OAG, PID and DOH, then the terms or rates 

shall be subject to the following: 

a. Rates 

i. For the period,. January 1, 2015 to December 31, 2015, rates for all In - 

Network services covered in this Consent Decree, except for those rates 

currently being arbitrated by UPMC and Highmark, shall revert to the last 

mutually agreed upon rates or fees by UPMC and Highmark with the 

applicable medical market basket index (MB!) increase applied January 1, 

2015. 
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E. For rates currently being arbitrated, in the event that the current arbitration 

between UPMC and Higbmark finds in favor of UPMC, then the rates and 

fees under the Consent Decree will revert to the rates in effect before April 

1, 2014 as of the date of the arbitral award and shall remain in place 

through December 31, 2015. If as a consequence of the arbitral award, 

Highmark owes UPMC for undapaynients, Hightnarlc shall pay UPMC 

appropriate interest. If as a consequence of the arbitral award, UPMC 

owes Highmark for overpayments, UPMC shall pay Higbmark appropriate 

interest. If an .arbitral award is not decided before January 1, 2015, 

Highmark shall increase its payments by one-half the difference between 

Highmark's April 1, 2014schedule and its rate schedule in effect before 

April 1, 2014 for the period Ja.nuary 1, 2015 to December 31; 2015. 

iii, For the period beginning January 1, 2016 to the expiration of the Consent 

Decree or the expiration of any agreements between UPMC and Hiliroark 

for all In -Network services, whichever is later, the rates shall be the rates 

mutually agreed to by Highmark and UPMC, or UP1VIC and Highmark 

shall engage in a single last best offerbinding arbitration to resolve any 

dispute as to rates after December 31, 2015 as set forth in paragraph C (2) 

below. 

iv. Any agreement or award as to rates and fees will be binding on both 

UPMC and Highmark, meaning, that each will bill and make payments 

consistent with the agreement or award. 
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b. Non -Rate Term - Disputed terms set forth in this Consent Decree and 

unrelated to rate and reimbursement shall be subject to mediation before the 

OAG, PM and DOH. If mediation does not result in resolution within 30 

days or such other time set by the OAG, PID and DOH, UPMC and Highmark 

shall engage in binding arbitration to resolve the dispute as to terms as set 

forth in Paragraph C (2) below, 

2, Binding Arbitration 

a. The Parties will file a joint plan with this court for a single last best offer 

binding, arbitration before independent and neutral parties by August 14, 2014 

or seek court intervention to resolve any disputes over such process. 

3, Binding on Successors and Assigns - The terms of this Consent Decree are 

binding on UPMC, its directors, Officers, managerS, employees (in their respective 

capacities as such) and to its successors and assigns, including, but not limited to,. 

any person or entity to whom UPMC may be sold, leased or otherwise transferred, 

during the term of the Consent Decree. UPMC shall not permit any substantial 

part of UPMC to be acquired by any other entity unless that entity agrees in 

writing to be bound by the provisions of this Consent Decree. 

4, Enforcement - The OAG, PID and DOH shall have exclusive jurisdiction to 

enforce the Consent Decree. If the OAG, PID or DOH believe that a violation of 

the Final Decree has taken place, they shall so advise UPMC and give UPMC 20 

days to cure the violation, If after that time the violation is not cured, the OAG, 

PM or DOH may seek enforcement of the Consent Decree in the Commonwealth 

Court. Any person who believes they have been aggrieved by a violation of this 
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Consent Decree may file a complaint with the OAG, PID or DOH for review. If 

after that review, the OAG, PID or DOH believes either a violation of the Final 

Decree has occurred or they need additional information to evaluate the 

complaint, the complaint shall be forwarded to UPMC for a response within 30 

days. If after receiving the response, the OAG, PID or DOH, believe a violation of 

the Consent Decree has occurred, they shall so advise UPMC and give UPMC 

twenty (20) days to cure the violation. If after that time the violation is not cured, 

the OAG, PR) or DOH may seek enforcement of the Final Decree in this Court. If 

the complaint involves a patient hi an ongoing course of treatment who must have 

the complaint resolved in a shorter period, the OAG, PID or DOH may require 

responses within periods consistent with appropriate patient care. 

5. Release -This Consent Decree will release any and all elaimS the OAG, ?ID or 

DOH brought or could have brought against UPMC fox violations of any laws or 

regulations within their respective jurisdictions, including claims under laws 

governing non-profit corporations and charitable trusts, consumer protection laws, 

insurance laws and health laws relating to the facts alleged in the Petition for 

Review or encompassed within this Consent Decree for the period of July 1, 20.12 

to the date of filing. Any other claims, including but not limited violations of the 

crimes code, Medicaid fraud laws or tax laws are not released. 

6, Compliance with Other Laws - The Parties agree that the terms and agreements 

encompassed within this Consent Decree do not conflict with UPMC' s 

obligations under the laws governing non-profit corporations and charitable trusts, 

consumer protection laws, antitrust laws, insurance laws and health laws. 
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7. Notices - All notices required by this Consent Decree shall be sent by certified or 

registered mail, return receipt requested, postage prepaid or by hand deliver to: 

If to the Attorney General: 

Executive Deputy Attorney General 

Public Protection Division 
Office of Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

If to UPMC: 

Chief Executive. Officer 

University of Pittsburgh Medical Center 
U.S, Steel Tower 

62nd Floor 
600 Grant Street 

Pittsburgh, PA 15219 

Copies to: 

General Counsel 
University of Pittsburgh Medical Center 

U.S. Steel Tower 
62nd Floor 

600 Grant Street 
Pittsburgh, PA 15219 

8. Averment of Truth - UPMC avers that, to the best of its knowledge, the 

Information it has provided to the OAG, PID and DOH in connection with this 

Consent Decree is true. 

9. Termination - This Consent Decree shall expire five (5) years from the date of 

entry. 

10. Modification - If the OAG, PID, DOH or UPMC believes that modification of 

this Consent Decree would be in the public interest, that party shall give notice to 

the other and the parties shall attempt to agree on a modification. If the parties 
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agree on a modification, they shall jointly petition the Court to modify the 

Consent Decree. If the parties cannot agree on a modification, the party seeking 

modification may petition the Court for modification and shall bear the burden of 

persuasion that the requested modification is in the public interest. 

11. Retention of Jurisdiction - Unless this Consent Decree is terminated; 

jurisdiction is retained by this Court to enable any party to apply to this Court for 

such further orders and directions as may be necessary and appropriate for the 

interpretation, modification and enforcement of this Consent Decree. 

12. No Admission of Liability -UPMC, desiring to resolve the OAG's, PID's and 

DOHis concerns without trial or adjudication of any issue of fact or law, has 

consented to entry of this Consent Decree, which is not an admission of liability 

by UPMC as to any issue of fact or laW and may not be offered or received into 

evidence in any action as an admission of liability, whether arising before or after 

the matter referenced herein. 

13. Counterparts - This Consent Decree may be executed in counterparts. 

NOW THEREFOltE, without trial or adjudication of the facts or law herein between the 

parties to this Consent Decree, Respondent agrees to the signing of this Consent Decree and this 

Court hereby orders. that Respondent shall be enjoined from breaching any and all of the 

aforementioned provisions. 

WE HEREBY consent to this Consent Decree and submit tlae sarne to this Honorable 

Court for the making and entry of a Consent Decree, Order or Judgment of the Court on the dates 

indicated below. 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Dater (d (2 /--/ 

By; 

BY TB PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 
KATHLEEN G. KANE 
Attorney General 

By: 
awes A. Donahue, III 

'.---//Executive Deputy Attorney General 
Public Protection Division 
Attorney LA No.: 82620 
14th Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787,4530 

Date: By: 

Date: By: 

Date: By: 

Date: Cam/ 271 By: 

MICHAEL F. CONSEDINE, COMMISSIONER 
PENNSYLVANIA INSURANCE DEPARTMENT 

MICHAEL WOLF, SECRETARY 
PENNSYLVANIA DEPARTMENT OF HEALTH 

TAMES D. CHULT , GENERAL COUNSEL 

Yen ucas 
Chi f Counsel 
Insurance -Department 
13th Floor, Strawberry Square 
Harrisburg, PA 17120 
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WILEREVORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Date: Ey: 

Date; ) ()4 

Date: (9 nL-11 By: 

Date: Z121 ( )1-1 By: 

Date: By: 

BY THE PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

James A. Donahue, III 

Executive Deputy Attorney General 

Public Protection Division 
Attorney ID, No.; 82620 

14 Floor Strawberry Square,. 

Harrisburg, PA 17120 

787-4530 

HAEL F. CONSEDINE, 
CO ISSIONER 
PENNSYLVANIA INSURANCE DEPARTMENT 

c2( 
MICHAEL WOLF 
SECRETARY 
PENNSY ANA D ARTMENT OF HEALTH 

D. SCHULTZ, I ENERAL COUNSEL 

Yen Lucas 
Chief Counsel 
Insurance Department 
13I1i Floor, Strawberry Square 

Harrisburg, PA 17120 

Counsel for the Commonwealth of Pennsylvania 
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Date: a 7 99/r By: 

BY THE RESPONDENT 
UPMC 

W. Thomas McGough, Jr. 

Executive Vice President 
UPMC 
U.S. Steel Tower, Suite 6241 

600 Grant Street ' 

Pittsburgh, PA 15219 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 

PENNSYLVANIA DEPARTMENT OF INSURANCE, 

By MICHAEL CONSEDINE, Insurance Commissioner 
and 

PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. 

and 
111GHMARK, INC., A Nonprofit Corp.; 

: NoNM.D, 2014 

Respondents. 

MOTION TO APPROVE CONSENT DECREE WITH RESPONDENT !UGH -MARX 

1. The Commonwealth of Pennsylvania acting through its Attorney General, Kathleen G. 

Kane, its Insurance Commissioner, Michael F. Consedine, and its Secretary of Health, Michael 

Wolf (Petitioners), initiated an action by filing a Petition for Review on June 27, 2014, against 

the Respondent Highmark, the allegations of which are incorporated herein by reference. 

2. The Petitioners and Respondent, Highmark, have resolved the allegations in the Petition 

for Review subject to this Court's approval of the terms and conditions contained in the 

proposed Consent Decree attached. 
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WHEREFORE, Petitioners respectfully request that this Honorable Court approve the 

proposed Consent Decree. 

Date: 6? 67 :7o/ c( 

Respectfully submitted 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

wq- e 
es A. Donahue, III 

xecutive Deputy Attorney General 
Public Protection Division 
Attorney I.D. No.: 42624 
14Th Floor Strawberry Square, 
Harrisburg, PA 17120 
(717) 787-4530 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By KATHLEEN G. KANE, Attorney General; 

PENNSYLVANIA DEPARTMENT OF INSURANCE, 

By MICHAEL CONSEDINE, Insurance Commissioner 

and 
PENNSYLVANIA DEPARTMENT OF HEALTH, 

By MICHAEL WOLF, Secretary of Health, 

Petitioners, 

v. 

UPMC , A Nonprofit Corp.; 
UPE, a/k/a, HIGHIVIARK HEALTH, A, Nonprofit Corp. 

and 
H1GHMARK, INC., A Nonprofit Corp.; 

AND NOW, this 

Respondents. 

CONSENT DECREE 

No, M.D. 2014 

day of , 2014, upon the 

Motion to Approve Consent Decree with Respondent Highmark filed by the Commonwealth of 

Pennsylvania, acting through its Attorney General, Kathleen G. Kane, its Insurance 

Commissioner, Michael F. Consedine, and its Secretary of Health, Michael Wolf 

(Commonwealth or Petitioner), which initiated an action by filing a Petition for Review 

(Petition) on June 26, 2014, the allegations of which are incorporated herein by reference, 

SETTLEIVIENT TERMS 

NOW THEREFORE, for good and valuable consideration, Respondents agree for 

themselves, their successors, assigns, agents, employees, representatives, executors, 

administrators, personal representatives, heirs and all other persons acting on their behalf, 

directly or through any corporate or other device, as follows: 
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I. INTERPRETATIVE PRINCIPLES 

A. The Consent Decree shall be construed in a manner that is consistent with the 

Insurance Department's April 29, 2013 Approving Determination and Order of the 

Highmark/West Penn Allegheny Health System Affiliation ("UPE Order") and the 

2012 Mediated Agreement entered into by the UPMC and Highmark and to protect 

consumers and the charitable mission of the Parties. The outcome of the actions 

embodied in the Consent Decree shall be incorporated in the Transition Plan to be 

filed by Highmark by July 31, 2014 as provided under Condition 22 of the UPE 

Order. The Consent Decree is not a contract extension and shall not be characterized 

as such. 

II. DEFINITIONS 

A. "Allegheny Health Network" ("AHN") means the domestic, nonprofit corporation, 

incorporated on October 20, 2011 with its registered office located at Fifth Avenue 

Place, 120 Fifth Avenue, Pittsburgh, PA 15222. Allegheny Health Network is a 

health care system with seven hospitals serving Western Pennsylvania, Allegheny 

Health Network's sole controlling member is Highmark Health 

B. "Balance Billing" means when a Health Care Provider bills or otherwise attempts to 

recover the difference between the provider's charge and the amount paid by a 

patient's insurer and through member cost -shares. 

C. "Children's Final Order" means the Final Order in the matter of In Re: Children's 

Hospital of Pittsburgh and Children's Hospital of Pittsburgh Foundation, No, 6425 

of 2001 (All. Co. 2001). 
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D, "Emergency Services/ER Services" means medical services provided in a hospital 

emergency department in response to the sudden onset of a medical condition 

requiring intervention to sustain the life of a person or to prevent damage to a 

person's health and which the recipient secures immediately after the onset or as soon 

thereafter as the care can be made available, but in no case later than 72 hours after 

the onset. 

E. "Greater Pittsburgh Area" means the counties of Allegheny, Beaver, Butler, 

Washington and Westmoreland. 

F. "Health Plan" means all types of organized health -service purchasing programs, 

including, but not limited to, health insurance or managed -care plans, offered by 

government, for-profit or non-profit third -party payers, health care providers or any 

Other entity. 

G. "Health Care Provider" means hospitals, skilled nursing facilities, ambulatory surgery 

centers, laboratories, physicians, physician networks and other health care 

professionals and health care facilities. 

H. "Highmark" means Highmark, Inc., the domestic nonprofit corporation incorporated 

on December 6, 1996, with a registered office at Fifth Avenue Place, 120 Fifth 

Avenue, Pittsburgh, Pennsylvania 15222. Unless otherwise specified, all references 

to Highmark include UPE and all of the controlled non-profit and for.profit 

subsidiaries, partnerships, trusts, foundations, associations or other entities however 

styled. 

L "Hospital" means a health care facility, licensed as a hospital, having a duly 

organized governing body with overall administrative and professional responsibility 
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and an organized professional staff that provides 24 -hour inpatient care, that may also 

provide outpatient services, and that has, as a primary function, the provision of 

inpatient services for medical diagnosis, treatment and care of physically injured or 

sick persons with short-term or episodic, health problems or infirmities. 

J. "In -Network" means where a Health Care Provider has contracted with a Health Plan 

to provide specified services for reimbursement at a negotiated rate to treat the Health 

Plan's members. The member shall be charged no more than the co -pay, co- 

insurance or deductible charged by his or her Health Plan, the member shall not be 

refused treatment for the speeified services in the contract based on his or her Health 

Plan and the negotiated rate paid under the contract by the Health Plan and the 

Member shall be payment in full for the specified services. 

K. "Mediated Agreement" means the Mediated Agreement entered into by .Highmark 

and UPMC on May 1, 2012 with assistance of a mediator appointed by the Governor 

and all agreements implementing the Mediated Agreement, 

L. "Out -of -Network" means where a Health Care Provider has not contracted with a 

Health Plan for reimbursement for treatment of the Health Plan's members. 

M. "Payor Contract" means a contract between a HeaJth Care Provider and a Health Plan 

for reimbursement for the Health Care Provider's treatment of the Health Plan's 

members. 

N. "Trauma" means medical services that are provided to an individual with a severe, 

life threatening injury which is likely to produce mortality or permanent disability and 

which are provided at the designated Trauma Center in a facility that provides 

specialized medical services and resources to patients suffering from traumatic; 
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serious or critical bodily injuries and which is accredited by the Pennsylvania Trauma 

Systems Foundation and services needed for appropriate continuity of care. 

0, "UPE", also known as Highmark Health, means the entity incorporated on October 

20, 2011, on a non -stock, non -membership basis, with its registered office located at 

Fifth Avenue Place, 120 Fifth Avenue, Pittsburgh, Pennsylvania 15222. UPE serves 

as the controlling member of Highmark. 

P, "UM Order" means the Pennsylvania Insurance Department's April 29, 2013 

Approving Determination and Order of the Highmark/West Fenn Allegheny Health 

System Affiliation, In Re Application of UPE, No. ID -RC -13-06 (Pa. Insur. Dept. 

2013). 

Q. "UPMC" means the non-profit, tax-exempt corporation organized -wider the laws of 

the Commonwealth of Pennsylvania having its principal address at: 200 Lothrop 

Street, Pittsburgh, PA 15213.- Unless otherwise specified, all references to UPMC 

include all of its controlled non-profit and for-profit subsidiaries, partnerships, trusts, 

foundations, associations or other entities however styled. 

R. "UPMC Health Plan" means the Health Plan owned by UPMC which is licensed by 

the Pennsylvania Department of Insurance. 

S. "UPMC Hospitals" means the Hospitals operated by the following UPMC 

subsidiaries: UPMC Presbyterian-Shadyside, Children's Hospital of Pittsburgh of 

UPMC, Magee Women's Hospital of UPMC, UPMC McKeesport, UPMC Passavant, 

UPMC St. Margaret, UPMC Bedford Memorial, UPMC Horizon, UPMC Northwest, 

UPMC Mercy, UPMC East, UPMC Hamot,IIPMC Hamot affiliate - Kane 

Community Hospital, UPMC Altoona, Western Psychiatric Institute and Clinic of 
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UPMC and any other Hospital acquired by UPMC following the entry of the Court' a 

Consent Decree. 

T. "Western Pennsylvania" means the 29 -county area designated by the Blue Cross Blue 

Shield Association in which Highmark does business as Highmark Blue Cross Blue 

Shield. 

1V. TERMS 

Highniark, Inc. and UPE (collectively Highmark) shall comply with the following terms: 

A. Access 

1. ER Services - Highmark shall negotiate in good faith to reach an In -Network 

agreement with UPMC on rates and patient transfer protocols for Emergency and 

Trauma Services for Hospital, physician -and appropriate continuity of care 

services at all UPMC and Allegheny Health Network hospitals by July 15, 2014 

or be subject to the Dispute Resolution Process set forth in paragraph C (1) below. 

This does not mean that Hospitals or physicians rendering emergency'or trauma 

services to a patient are In -Network for purposes or services other than treating 

the emergency condition for which a patient is admitted or the treating physicians 

are otherwise In -Network under other terms of this Consent Decree including, but 

not limited to, the Continuity of Care, Unique/Exception Hospitals or Oncology. 

The agreement shall be for a commercially reasonable period of time as provided 

in Condition 3 of the IRE Order. Highmark shall not Balance Bill consumers 

until the ER Services agreement is resolved. 

2. Vulnerable Populations - Highmark and UPMC mutually agree that vulnerable 

poptilations include: (1) consumers age '65 or older who are eligible or covered by 
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Medicare, Medicare Advantage, (ii) Medigap health plans, (iii) Medicaid and (iv) 

CHIP. With respect to Highmark covered vulnerable populations, UPMC shall 

continue to contract with Highmark at In -Network rates for all of its Hospital, 

physician and appropriate continuity of care services for CHIP, Highmark 

Signature 65, Medigap and commercial retiree carve out as long as Highmark 

does not make unilateral Material changes to these programs. UPMC shall treat all 

Medicare participating consumers as In -Network regardless of whether they have 

Medicare as their primary or secondary insurance. Highmark acknowledges that 

UPMC reserves the right to withdraw from these arrangements if Highmark 

should take the position that it has the authority to revise the rates and fees 

payable Under those arrangements unilaterally and materially. 

3. Local Community Needs - Where UPMC is the provider of services provided 

locally that the patient's treating physician believes the patient needs and DOH 

has determined such services are not available from another source, and member 

is Out -of -Network, UPMC will not Balance Bill the member, and Highmark and 

UPMC shall negotiate a payment that shall not be greater than the Out -of - 

Network rates established by this Consent Decree. 

4. Oncology- Highmark subscribers may access, as if In -Network, UPMC services, 

providers facilities and physicians involved in the treatment of cancer, if a 

patient's treating physician determines that a patient who is diagnosed with cancer 

should be treated by a UPMC oncologist and the patient agrees to be so treated. 

In addition; UPMC and Highmark shall negotiate an agreement for treatment of 

illnesses which result from cancer treatment These resulting illnesses may 
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include, but not be limited to, mental health, endocrinology, orthopedics and 

cardiology. The need for a treatment of a resulting illness shall be determined, in 

the first instance, by the patient's treating physician acting in consultation with 

and in accordance with the wishes of the patient or the patient's representative. 

Moreover, all UPMC joint ventures, physician services provided at or on behalf of 

independent hospitals whether related to oncology or not shall be In -Network. If 

UPMC and Highmark do not reach an agreement on rates for cancer treatment 

and resulting illnesses by July 15, 2014, the parties will be subject to the Dispute 

Resolution Process set forth in paragraph C (1) below. UPMC shall not Balance 

Bill consumers until this agreement is resolved. The agreement shall be for a 

commercially reasonable period of time as provided in Condition 3 of the UPE 

Order. 

5. Unique/Exception Hospitals/Physicians - Highmark shall negotiate in good 

faith to reach an agreement with UPMC for Hospital, physician and follow-up 

care services at Western Psychiatric Institute and Clinic, UPMC Bedford, UPMC 

Venango (Northwest), UPMC/Hamot and UPMC/Altoona, UPMC Horizon and 

any facility, any physician, facility or other provider services located outside the 

Greater Pittsburgh Area currently owned or acquired in the future by UPMC, or 

with whom UPMC has an agreement to handle provider contracting such as, but 

not limited to, the Kane Hospital, or any other physician or facility outside the 

Greater Pittsburgh Area determined by DOH to be essential to meet local 

community needs, by July 15, 2014 or be subject to the Dispute Resolution 

Process set forth in paragraph C (1) below. The agreement shall be for a 
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commercially reasonable period of time as provided in Condition 3 of the UPE 

Order. The Greater Pittsburgh Area shall mean the Counties of Allegheny, 

Beaver, Butler, Washington and Westmoreland, The Children's Final Order will 

continue in effect. 

6., Out -of -Network Services - For all other Hightnark subscribers whose care is not 

otherwise governed by other provisions in this Consent Decree, beginning 

January 1, 2015, UPMC will provide services to all such subscribers on an Out - 

of -Network basis. UPMC's reimbursement rates for Out -of -Network services for 

Highmark subscriberS shall be no more than 60% of charges if paid promptly and 

provided that UPMC informs consumers of such charge before rendering services. 

7. Continuity of Care - Highmark and UPMC mutually agree that the continuation 

of care of a Highmark member in the midst of a course of treatment at UPMC 

shall be on an In -Network basis at In -Network rates. The need for a continuing 

course of treatment shall be determined, in the first instance, by the patient's 

treating physician acting in consultation with and in accordance with the wishes 

of the patient or the patient's representative. While undergoing a continuing 

course of treatment with. UPMC the services covered In -Network will include all 

services reasonably related to that treatment, including but not limited to testing 

and follow-up care. In the event that Highmark disputes the opinion of the treating 

physician that a continuation of care is medically appropriate, or disputes the 

scope of that care, the DOH or its designated representative will review the matter 

and make a final, non -appealable determination. 
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8, Transfer of Services - If any services covered by this Consent Decree are 

transferred or consolidated at one or more AIN Hospitals, the terms of this 

Consent Decree shall apply to those transferred services where such services are 

transferred or consolidated. 

9. Referrals and Highmark Transfer of Patients - (a) Highmark shall not require 

its physicians to refer patients to an ABN Hospital in situations where the patient 

is covered by a Health Plan that does not participate with such ABN Hospital or 

otherwise expresses a preference to be referred to a non-AHN Hospital; (b) AHN 

shall not refuse to transfer a patient, whether for diagnosis or treatment, to a non- 

AIN Hospital or Health -Care Provider if such transfer is requested by the patient, 

the patient's representative when such representative is authorized to make care 

decisions for the patient, or the patient's physician; provided the patient is stable 

and that the transfer is medically appropriate and legally permissible. (c) When a 

patient in need of transfer is covered by a Health Plan with which the AFIN 

Hospital does not contract, AHN shall transfer the patient to the Health Plan's 

participating non-AHN facility (provided the patient is stable and that the transfer 

is medically appropriate and legally permissible) unlesS, (i) the patient or the 

patient's representative expresses a contrary preference after having been 

informed of the financial consequences of such a decision, or (ii) is otherwise 

approved by the patient's Health Plan. 

10. Safety Net - Highmark and UPMC mutually agree to establish a one year safety 

net beginning January 1, 2015, for any existing UPMC patient who is, a Highmark 

subscriber (i) who used UPMC physicians and services In -Network during the 
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2014 calendar year, (ii) who is not in continuing course of treatment, and (iii) who 

is unable to find alternative physicians and services in their locality during the one 

year period. Highmark and UPMC shall hold such consumers harmless if they 

continue to use such physicians and services prior to January 1, 2016. Rates for 

the safety net period shall be as set forth under the Dispute Resolution Process set 

forth in paragraph C (1) below..The safety net is not a contract extension and 

neither Highmark nor UPMC nor their agents shall characterize it as such. 

11. Advertising- Highmark shall not engage in any public advertising that is 

unclear or misleading in fact or by implication to consumers. 

B. Monetary Terms 

Consumer Education Fund and Costs - Highmark shall contribute $2 million 

for use by the OAG, PDD or DOH for outreach and education purposes during the 

transition; and to cover Costs, including Attorney's or consultant fees of the 

OAG, PM and DOH within sixty (60) days of entry of this Consent Decree 

C. Miscellaneous Terms 

1. Dispute Resolution Process - Where required in this Consent Decree, Highmark 

and UPMC shall -negotiate in good faith. lithe parties are unable to reach 

agreement as to any of the issues raised in this Consent Decree by July 15, 2014 

or such other date as may be set by the OAG, PM and DOH, then the terms or 

rates shall be subject to the following: 

a, Rates - 
i. For the period, January 1, 2015 to December 31, 2015, rates for all 

In -Network services covered in this Consent Decree, except for 
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those rates currently being arbitrated by UPMC and Highmark, 

shall revert to the last mutually agreed upon rates or fees by UPMC 

and Highmark with the applicable Medical Market Basket index 

(MB1) increase applied January 1, 2015. 

For rates currently being arbitrated, in the event that the current 

arbitration between UPMC and Highmark and finds in favor of 

UPMC, then the rates and fees under the Consent Decree will 

revert to the rates in effect before April 1, 2014 as of the date of 

the arbitral award and shall remain in place through December 31, 

2015. If as a consequence of the arbitral award, Highmark owes 

UPMC for underpayments, Highmark shall pay UPMC appropriate 

interest. UPMC and Highmark will use their best efforts to 

conclude their current arbitration before the end of December 31, 

2014. If as a consequence of the arbitral award, UPMC owes 

Highmark for overpayments, UPMC shall pay Highmark 

appropriate interest. If an arbitral award is not decided before 

January 1, 2015, Highmark shall increase its payments by one-half 

the difference between Hight:nark' s April I, 2014 schedule and its 

rate schedule in effect before April 1, 2014 for the period January 

1, 2015 to December 31, 2015. 

iii, For the period beginning January 1, 2016 to the expiration of the 

Consent Decree or the expiration of any agreements between 

UPMC and Highmark for all In -Network services, whichever is 
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later, the rates shall be the rates agreed to by Highmark and 

UPMC, or UPMC and Highmark shall engage in a single last best 

offer binding arbitration to resolve any dispute as to rates after 

December 31, 2015 as set forth in paragraph C (2) below. 

iv. Any agreement or award as to rates and fees will be binding on 

both UPMC and Higbmark, meaning that each will bill and make 

payments consistent with the agreement or award. 

v. For rates for UPMC Health Plan patients at Allegheny Health 

Network hospitals, if those rates are not resolved by current 

litigation between the Allegheny Health Network and the UPMC 

Health Plan in the Allegheny Court of Common Pleas, or by 

agreement between Highmark and UPMC, Allegheny Health 

Network and the UPMC Health Plan shall engage in last best offer 

arbitration to determine those rates for the period not covered by 

the current litigation to the termination of the Consent Decree. 

b. Non -Rate Term - Disputed terms set forth in this Consent Decree and 

related to the Consent Decree and unrelated to rate and reimbursement 

shall be subject to mediation before the OAG, PID and DOH. If 

mediation does not result in resolution within thirty (30) days, Highrnark 

and UPMC shall engage in binding arbitration to resolve the dispute as to 

terms. 
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2. Binding Arbitration 

a. The Parties will file a joint plan with this court for a single last best offer 

binding arbitration before independent and neutral parties by August 14, 2014 

or seek court intervention to resolve any disputes over such process. 

3. Binding on Successors and Assigns - The terms of this Consent Decree are 

binding on Highmaik, its directors, officers, managers, employees (in their 

respective capacities as such) and to its successors and assigns, including, but not 

limited to, any person or entity to whom Highmark may be sold, leased or 

otherwise transferred, during the term of this Consent Decree. Highmark shall not 

permit any substantial part of Highmark to be acquired by any other entity unless 

that entity agrees in writing to be bound by the provisions of this Consent Decree. 

4. Enforcement of the Consent Decree - The OAG, PID and DOH shall have 

exclusive jurisdiction to enforce the Consent Decree. 

(a) If the OAG, PIE) or DOH believe that a violation of the Consent Decree has 

taken place, they shall so advise Highmark and give Highmark twenty (20) 

days to cure the violation. If after that time the violation is not cured, the 

OAG, PM and DOH may seek enforcement of the Consent Decree in the 

Commonwealth Court; (b) Any person who believes they have been aggrieved 

by a violation of this Consent Decree may file a complaint with the. OAG, PID 

or DOH for review. If after that review, the OAG, PID im DOH believes either 

a violation of the Consent Decree has occurred or they need additional 

information to evaluate the complaint, the complaint shall be forwarded to 

Highmark for a response within thirty (30) days. If after receiving the 
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response, the OAG, MD or DOH, believe a violation of the Consent Decree 

has occurred, they shall so advise Highmark and give Highmark twenty (20) 

days to cure the violation. If after that time the violation is not cured, the 

OAG, ND or DOH may seek enforcement of the ConsentDecree in the 

Commonwealth Court. If the complaint involves a patient in an ongoing 

course of treatment who must have the complaint resolved in a shorter period, 

the OAG, PID or DOH may require responses within periods consistent with 

appropriate patient care. 

5. Release This Consent Decree will release any and all claims the OAG, PID or 

DOH brought or could have brought against Highmark for violations of any laws 

or regulations within their respective jurisdictions, including claims under laws ' 

governing non-profit corporations and charitable trusts, consumer protection laws, 

insurance laws and health laws relating to the facts alleged in the Petition far 

Review or encompassed within this Consent Decree for the period ofJuly 1, 2012 

to the date of Bing. Any other claims, including but not limited violations of the 

crimes code, Medicaid fraud laws or tax laws are not released. 

6. Compliance with Other Laws - The Parties agree that the terms and agreements 

encompassed within this Consent Decree do not conflict with Highmark's 

obligations under the laws governing non-profit corporations and charitable trusts, 

consumer protection laws, antitrust laws, insurance laws and health laws. 

7. Notices - All notices required by this Consent Decree shall be sent by certified or 

registered mail, return receipt requested, postage prepaid or by hand delivery to: 
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If to the Attorney General: 

Executive Deputy Attorney General 
Public Protection Division 
Office of Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

If to Highmark: 

Chief Executive Officer 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222 

Copies to: 

Executive Vice President and Chief Legal Officer 

120 Fifth Avenue, Suite 3112 
Pittsburgh, PA 15222 

8. Averment of Truth - Highmark avers that, to the best of its knowledge, the 

information it has provided to the OAG, Pin and DOH in connection with this 

Consent Decree is true. 

9, Termination - This Consent Decree shall expire five (5) years from the date of 

entry. 

10. Modification - If the OAG, PID, DOH or Highmark believes that modification of 

this Consent Decree would be in the public interest, that party shall give notice to 

the other and the parties shall attempt to agree on a modification. If the parties 

agree on a modification, they shall jointly petition the Court to modify the 

Consent Decree. if the parties cannot agree on a modification, the party seeking 

modification may petition the Court for modification and shall bear the burden of 

persuasion that the requested modification is in the pUblic interest. 
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11. Retention of Jurisdiction -Unless this Consent Decree is terminated, 

jurisdiction is retained by the Commonwealth Court of Pennsylvania to enable 

any party to apply to this Court for such further orders and directions as may be 

necessary and appropriate for the interpretation, modification and enforcement of 

this Consent Decree, 

12. No Admission of Liability -Highmark, desiring to resolve the OAG's, PID's, 

D01 -1's concerns without trial or adjudication of any issue of fact or law, has 

consented to entry of this Consent Decree, which is not an admission of liability 

by Highmark as to any issue of fact or law and may not be offered or received 

into evidence in any action as an admission of liability, whether arising before or 

after the matter referenced herein. 

13. Counterparts - This Consent Decree may be executed in counterparts. 

NOW THEREFORE, without trial or adjudication of the facts or law herein between the 

parties to this. Consent Decree, Respondents agree to the signing of this Consent Decree and this 

Court hereby orders that Respondents shall be enjoined from breaching any and all of the 

aforementioned provisions. 

WE HEREBY consent to this Consent Decree and submit the same to this Honorable 

Court for the making and entry of a Consent Decree, Order or Judgment of the Court on the dates 

indicated below. 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Date: 

BY THI PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

B 

By: 

Date: By: 

Date: By: 

Date: By: 

Date: 6, /Z7//' -if By: 

comes A. Donahue, III 
Executive Deputy Attorney General 

Public Protection Division 
Attorney I.D. No.: 42624 
14th Floor Strawberry Square, 
Hanisburg, PA 17120 

(717) 787-4530 

MICHAEL F. CONSEDINE, COMMISSIONER 

PENNSYLVANIA INSURANCE DEPARTMENT 

MICHAEL WOLF, SECRETARY 
PENNSYLVANIA DEPARTMENT OF HEALTH 

JAMES D. CHULTZ GENERAL COUNSEL 

Yen a cas 
Chie Counsel 
Insurance Department 
13th Floor, Strawberry Square 
Harrisburg, PA 17120 
Counsel for the Commonwealth of Pennsylvania 
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WHEREFORE, and intending to be legally bound, the parties have hereto set their 

hands and seals. 

Date: By: 

Date: By: 

Date: 

Date: wo m 

Date: IP /47/ PI/ By: 
JA . SCHULTZ, G NERAL COUNSEL 

BY THE PETITIONERS 

COMMONWEALTH OF PENNSYLVANIA 

KATHLEEN G. KANE 
Attorney General 

James A. Donahue, HI 

Executive Deputy Attorney General 

Public Protection Division 
Attorney X.D. No.: 42624 
14th Floor Strawberry Square, 
Harrisburg, PA 17120 

7)787-4530 

SEDINE, COMMISSIONER 
S URAN E EPARTMENT 

.141 
M1C L WOL ' 

Date: By: 
Yen Lucas 
Chief Counsel 
Insurance Department 
13th Floor, Strawberry Square 

:Harrisburg, PA 17120 
Counsel for the Commonwealth of Pennsylvania 
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Date: By: 

Date: 467)96i 9 By: 

Counsel for the Commonwealth of Pennsylvania 

BY THE RESPONDENTS 

UPE, a/kia, HIGHIVIARK HEALTH 

HIGHMARK, 

Thomas L. VanKirk 
Executive Vice President & CLO 

Highrnark 
Fifth Avenue Place 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222-3099 
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Dear 
October 27, 2014 

. We are writing you today with important information about this year's Medicare Advantage open enrollment. 

Highmark has introduced a new Medicare Advantage product called "Community Blue Medicare HMO" that 
excludes all of UPMC's doctors and hospitals, Choosing thisloroduct will prevent yoU from affordably 
accessing UPMC's services, ranging from the Hillman Cancer Center, to UPMC's designated National Center of 
Excellence in Geriatric MediCine, because all of-UPMC is out-of-rev:lark for Highmark's Community Blue 
Medicare HMO product. Out -of -network means you could be forced to pay large medical bills to receive care 
from UPMC doctors and hospitals. 

The.Commonwealth of Pennsylvania, led bythe Attorney General and the insurahce Commissioner, . 

determined that Highmark's Community Blue HMO is a."clear violation" of the Consent Decree that Highmark 
signed just this past summer and are suing Highmark to stop it, The Consent Decree was created to protect 
seniors and other patient groups and their access to UPMC. 

In addition,according to the Commonwealth, Highmark is promoting Community Blue Medicare HMO with 
"misleading" advertisements that will cause "misunderstanding'and confusion" for seniors. Insurance brokers 
have also been told bythe Commonwealth that selling Highrhark's Community Blue HMO may violate 
Pennsylvania's Unfair insurance Practice Act. Theie concerns are also echoed in a Pittsburgh Post -Gazette 
editorial attached to this letter. . . 

As a UPMC dOctor,,Jappreclatethe trust that patients place in us for Care. We bellevethere is a special bond 
between our older patients and our entire medical staff. That's Why UPMC pledged more than.theee years ago 
that the changing relationship between Highmark and UPMC would not affect seniors We thought that 
Highmark shared that commitment, but see now that It does not. . 

During this year's Medicare open enrollment Period for Medicare Advantage, you will have many options to 
choose frorribincluciingUPMC forLife and Advantra from Health America, These prOducts will prOvide in - 
network actesito all UPMC .doctors and hoipitals. Highmark's Community Blue Medicare HMO will not+ 

We hoPethat this information is helpful and allows you to.make an informed decisionduring open enrbliment. 

If you would like more information, including whether a specific UPMC doctor or hospitals is in the network of a 
plan you art considei-ing, we are hereto help.' Please contact our toll -free Senior Info Line at 1-855-946-8762. 

. 

Sincerely, 

' Steven D. Shapiro, MD 
Chief Medical and Saentific Officer, UPMC 
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Put a lock on 
health care costs. 
With this special, limited -time 
offer from UPMC Health Plan, you 
can lock in to single -digit premium 
increases through 2020. 

Given the double-digit increases 
during the last decade, this offer 
could translate to massive savings 
for your organization. 

Meanwhile, with UPMC Health 
Plan, your employees will be 
getting extensive in -network 
access to hospitals and providers, 
affordable plan options, and 
world -class local customer service 
they can count on. 

Benefits for your organization: 

"Healthier, more productive, 
more engaged employees 

' An improved benefits package 
to help you attract and retain 
top talent 

' Greater employee loyalty 

"An improved bottom line 

r. 

Terms and conditions: 

This rate cap and premium credit program 
(the "program") applies to new and renewing 
business. For new business the qualifying 
period is July 2017 through January 1, 2018, 
effective dates. For renewing business the 
qualifying period is August 2017 through 
January 1, 2018, renewing dates. Each 

"Renewal Year" refers to a subsequent, 
contiguous 12 -month contract period folloWing 
initial purchase or renewal under this offer. 

Premium credit is available only to groups 
who effectuate a third Renewal Year contract 
with UPMC Health Plan and select and _ 

maintain an available UPMC HealthyU or - 

MyCare Advantage plan design for such third 
Renewal Year. 

Group's medical and prescription drug 
coverage must be purchased exclusively ' 

through UPMC Health Plan (full replacement) 
throughout the initial year and each Renewal. 
Year to qualify for this offer. 

This program applies to Pennsylvania -issued, 
fully insured group business with 51 or more 
employees only. 

Rate caps are exclusive of PPACA taxes 
(Insurer Fee and PCORI) and any new taxes- ' 

or assessments that may be imposed by an 
applicable regulatory or taxing authority in 
the future. 

Enrolled employee count is based on number 
of employees enrolled in employer's qualifying , 

UPMC Health Plan group product in the first _ 

month of initial year and each Renewal Year 

This offer and the premium quoted pursuant 
hereto is contingent upon group maintaining a 
qualifying plan design, maintaining current plan 
year/renewal date, and meeting UPMC Health 
Plan's otherwise applicable 51+ underwriting 
guidelines throughout the term of the program, 
including, but not limited to, minimum - 

participation rules. UPMC Health Plan reserves 
the right to modify premiums under the teems:. 
of our applicable 51+ underwriting guidelines; 

Terms and conditions are subject to change 
without prior notice as may be necessary;to- 
comply with applicable law, regulation, or - 

other governmental authority, This program - 
may be subject to the approval of Pennsylvania 
Insurance Department or other governmental 
authority. 

UPMC Health Plan may, at its sole discretion, - 
cancel, amend, modify, revoke, terminate, of 
suspend this program at any time. Participation 
in this program and/or election of this offer'is 
not a guarantee of continued plan availability 
or renewal. 
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UPMC Susquehanna 
August 14, 2017 

111011INer 

1111101=1.111116 

Dear 
We would like to inform you that your employer, PMF Industries and its claims service, INDECS, 

do not have a contract with UPMC Susquehanna for hospital -based services. This means you 
are covered for your visit with your physician, however, if your physician determines you need 

tests or services including but not limited to routine outpatient/inpatient hospital care, 

laboratory services, x-rays, CAT scans, MRI's or cancer care, heart or lung care or bone and joint 
care you will receive a bill for full charges at your personal expense. 

This is an unconventional approach to providing health insurance. With other health plans we 
have negotiated mutually agreed upon contracts for services. This is the standard practice for 
most business arrangements and for the entire healthcare industry. 

To help eliminate confusion about what services are covered and which are not, we are 
discontinuing Susquehanna Health Medical Group physician office services until this matter is 

resolved; this protects you from the risk of large out of pocket expenses. This letter provides 
you with 30 days of notice that Susquehanna Health Medical Group (SHMG) will stop caring for 
your medical needs until further notice. Please note that during these next 30 days, your SHMG 
physician will continue to address and care for any emergent medical conditions that arise. 

However, if you feel you still require ongoing medical care, we encourage you to seek an 
alternative physician provider immediately. Also please be assured, we will assist you in 
transferring your medical records to another provider if requested. 

In the meantime, we remain hopeful that PMF industries will reconsider its position so we will 
be able to work together again and help meet you and your loved ones' healthcare needs. If 
you have any questions please talk with your local Human Resources department or call UPMC 
Susquehanna's customer service department at 570-325-8196 or 1-800-433-0816 to discuss any 
billing issues or concerns. 

Sincerely, 

UPMC Susquehanna 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

COMMONWEALTH OF PENNSYLVANIA, 
By JOSH SHAPIRO, Attorney General; 
PENNSYLVANIA DEPARTMENT OF INSURANCE, 
By JESSICA ALTMAN, Insurance Commissioner; 

And 
PENNSYLVANIA DEPARTMENT OF HEALTH, 
By DR. RACHEL LEVINE, Secretary of Health, 

Petitioners, 
v. No. 334 M.D. 2014 

UPMC, A Nonprofit Corp.; 
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. 

And 
HIGHMARK INC., A Nonprofit Corp.; 

Respondents. 

MODIFIED CONSENT DECREE 

AND NOW, this day of , 20_, 
upon the Petition for Supplemental Relief to Modify Consent Decrees filed by the 

Commonwealth of Pennsylvania through its Attorney General, Josh Shapiro, and the record in 

this case, the Consent Decrees approved by this Court on July 1, 2014 are hereby combined into 

this single decree and modified as follows: 

INTERPRETIVE PRINCIPLES 

1. The Willis of this Modified Consent Decree are based upon the status of the respondents 

as charitable institutions committed to public benefit and are intended to promote the 

public's interest by: enabling open and affordable access to the respondents' health care 

services and products through negotiated contracts; requiring last best offer arbitration 

when contract negotiations fail; and, ensuring against the respondents' unjust enrichment 

by prohibiting excessive and unreasonable charges and billing practices in the rendering 

of medically necessary health care services. 
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DEFINITIONS 

2.1 "Acquire" means to purchase the whole or the majority of the assets, stock, equity, 

capital or other interest of a corporation or other business entity or to receive the right or 

ability to designate or otherwise control the corporation or other business entity. 

2.2 "All -or -Nothing" means any written or unwritten practice or agreement between a Health 

Care Provider and a Health Plan that requires either party to contract for all of the other 

party's providers, services or products in order to contract with any of the other party's 

providers, services or products. 

2.3 "Anti -Tiering or Anti -Steering" means any written or unwritten agreement between a 

Health Care Provider and a Health Plan that prohibits the Health Plan from placing the 

Health Care Provider in a tiered Health Plan product for the purpose of steering members 

to Health Care Providers based on objective price, access, and/or quality criteria 

determined by the Health Plan, or which requires that the Health Plan place the Health 

Care Provider in a particular tier in a tiered Health Plan product. 

2.4 "Average In -Network Rate" means the average of all of a Health Care Provider's In - 

Network reimbursement rates for each of its specific health care services provided, 

including, but not limited to, reimbursement rates for government, commercial and 

integrated Health Plans. 

2.5 "Balance Billing" means when a Health Care Provider bills or otherwise attempts to 

recover the difference between the provider's charge and the amount paid by a patient's 

insurer and through member Cost -Shares. 

2.6 "Cost -Share" or "Cost -Sharing" means any amounts that an individual member of a 

Health Plan is responsible to pay under the terms of the Health Plan. 
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2,7 "Credential" or "Credentialing" means the detailed process that reviews physician 

qualifications and career history, including, but not limited to, their education, training, 

residency, licenses and any specialty certificates. Credentialing is commonly used in the 

health care industry to evaluate physicians for privileges and health plan enrollment. 

2.8 "Emergency Services/ER Services" means medical services provided in a hospital 

emergency or trauma department in response to the sudden onset of a medical condition 

requiring intervention to sustain the life of a person or to prevent damage to a person's 

health and which the recipient secures immediately after the onset or as soon thereafter as 

the care can be made available, but in no case later than 72 hours after the onset. 

2,9 "Exclusive Contract" means any written or unwritten agreement between a Health Care 

Provider and a Health Plan that prohibits either party from contracting with any other 

Health Care Provider or Health Plan. 

2.10 "Gag Clause" means any written or unwritten agreement between a Health Care Provider 

and a Health Plan that restricts the ability of a Health Plan to furnish cost and quality 

information to its enrollees or insureds. 

2.11 "Health Care Provider" means hospitals, skilled nursing facilities, ambulatory surgery 

centers, laboratories, physicians, physician networks and other health care professionals 

and health care facilities but excludes services from for-profit ambulance and air 

transport providers, 

2.12 "Health Care Provider Subsidiary" means a Health Care Provider that is owned or 

controlled by either of the respondents, and also includes any joint ventures with 

community hospitals for the provision of cancer care that are controlled by either of the 

respondents. 
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2.13 "Health Plan" means all types of organized health -service ,purchasing programs, 

including, but not limited to, health insurance, self -insured, third party administrator or 

managed -care plans, whether offered by government, for-profit or non-profit third -party 

payors, Health Care Providers or any other entity. 

2.14 "Health Plan Subsidiary" means a Health Plan that is owned or controlled by either of the 

respondents. 

2.15 "Highmark" means, Highmark Inc., the domestic nonprofit corporation incorporated on 

December 6, 1996, with a registered office at Fifth Avenue Place, 120 Fifth Avenue, 

Pittsburgh, Pennsylvania 15222. Unless otherwise specified, all references to Highmark 

include Highmark Health and all of its controlled nonprofit and for-profit subsidiaries, 

partnerships, trusts, foundations, associations or other entities, including entities for 

which it manages provider contracting, however styled. 

2.16 "Hospital" means a health care facility, licensed as a hospital, having a duly organized 

governing body with overall administrative and professional responsibility and an 

organized professional staff that provides 24 -hour inpatient care, that may also provide 

outpatient services, and that has, as a primary function, the provision of inpatient services 

for medical diagnosis, treatment and care of physically injured or sick persons with short- 

term or episodic health problems or infirmities. 

2.17 "Inflation Index" means the Medicare Hospital Inpatient PPS market basket index 

published annually by the Centers for Medicaid and Medicare Services. 

2.18 "In -Network" means where a Health Care Provider has contracted with a Health Plan to 

provide specified services for reimbursement at a negotiated rate to treat the Health 

Plan's members. The member shall be charged no more than the Cost -Share required 
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pursuant to his or her Health Plan, the member shall not be refused treatment for the 

specified services in the contract based on his or her Health Plan and the negotiated rate 

paid under the contract by the Health Plan and the member shall be payment in full for 

the specified services. 

2.19 "Material Contract Terms" means rates, term, termination provisions, the included 

providers, assignment, claims processes, addition or deletion of services, outlier terms, 

dispute resolution, auditing rights, and retrospective review. 

2.20 "Most Favored Nations Clause" means any written or unwritten agreement between a 

Health Care Provider and a Health Plan that allows the Health Plan to receive the benefit 

of a better payment rate, term or condition that the provider gives to another Health Plan. 

2.21 "Must Have" means any written or unwritten practice or agreement between a Health 

Care Provider and a Health Plan that requires either party to contract for one or more of 

the other party's providers, services or products in order to contract with any of the other 

party's providers, services or products. 

2.22 "Narrow Network Health Plan" means where a Health Plan provides access to a limited 

and specifically identified set of Health Care Providers who have been selected based 

upon criteria determined by the Health Plan which shall include cost and quality 

considerations. 

2.23 "Out -of -Network" means where a Health Care Provider has not contracted with a Health 

Plan for reimbursement for treatment of the Health Plan's members. 

2.24 "Payor Contract" means a contract between a Health Care Provider and a Health Plan for 

reimbursement for the Health Care Provider's treatment of the Health Plan' s'members. 
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2.25 "Provider Based Billing," also known as "Facility Based Billing" and "Hospital Based 

Billing," means charging a fee for the use of the Health Care Provider's building or 

facility at which a patient is seen in addition to the fee for physician or professional 

services. 

2.26 "Tiered Insurance Plan" or "Tiered Network" means where a Health Plan provides a 

network of Health Care Providers in tiers ranked on criteria determined by the Health 

Plan which shall include cost and quality considerations, and provides members with 

differing Cost -Share amounts based on the Health Care Provider's tier. 

2.27 "Top Tier" or "Preferred Tier" means the lowest Cost -Share Healthcare Providers within 

a Tiered Insurance Plan or Tiered Network, 

2.28 "Unreasonably Terminate" means to terminate an existing contract prior to its expiration 

date for any reason other than cause. 

2.29 "Highmark Health," means the entity incorporated on October 20, 2011, on a non -stock, 

non -membership basis, with its registered office located at Fifth Avenue Place, 120 Fifth 

Avenue, Pittsburgh, Pennsylvania 15222. Highmark Health serves as the controlling 

member of Highmark. 

2.30 "UPMC" and the "UPMC Health System," also known as the "University Of Pittsburgh 

Medical Center," means the non-profit, tax-exempt corporation organized under the laws 

of the Commonwealth of Pennsylvania having its principal address at 660 Grant Street, 

Pittsburgh, Pennsylvania 15219. Unless otherwise specified, all references to UPMC 

include all of its controlled nonprofit and for-profit subsidiaries, pattnerships, trusts, 

foundations, associations or other entities, including entities for which it manages 

provider contracting, however styled. 
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2.31 "UPMC Health Plan" means the Health Plans owned by UPMC which are licensed by the 

Pennsylvania Department of Insurance or otherwise operating in Pennsylvania. 

2.32 "UPMC Hospitals" means the Hospitals operated by the following UPMC subsidiaries: 

UPMC Presbyterian-Shadyside, Children's Hospital of Pittsburgh of UPMC, Magee 

Women's Hospital of UPMC, UPMC McKeesport, UPMC Passavant, UPMC St. 

Margaret, UPMC Bedford Memorial, UPMC Horizon, UPMC Northwest, UPMC Mercy, 

UPMC East, UPMC Hamot, UPMC Hamot, affiliate - Kane Community Hospital, UPMC 

Altoona, UPMC Jameson, UPMC Susquehanna, UPMC Pinnacle, UPMC Cole, Western 

Psychiatric Institute and Clinic of UPMC and any other Hospital Acquired by UPMC 

following the entry of the Court's July 1, 2014 Consent Decree or this Modified Consent 

Decree. 

TERMS 

3.1 Internal Firewalls - Highmark and UPMC shall implement internal firewalls as described 

in Appendix 2 by the Pennsylvania Insurance Department in its April 29, 2013 Order as 

part of Highmark's acquisition of West Penn Allegheny Health System. 

3.2 Health Care Provider Subsidiaries' Duty to Negotiate - Highmark's and UPMC's 

respective Health Care Provider Subsidiaries shall negotiate with any Health Plan seeking 

a services contract and submit to single, last best offer arbitration after 90 days to 

determine all unresolved Material Contract Terms, as provided in Section 4 below. 

3.3 Health Plan Subsidiaries' Duty to Negotiate - Highmark's and UPMC's respective 

Health Plan Subsidiaries shall negotiate with any credentialed Health Care Provider 

seeking a services contract and submit to single, last best offer arbitration after 90 days to 

determine all unresolved Material Contract Terms, as provided in Section 4 below. 

Nothing herein shall be construed to require a Health Plan Subsidiary to include a Health 
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Care Provider in a particular Narrow Network Health Plan, including in any particular 

tier in a Tiered Insurance Plan or Tiered Network. 

3.4 Prohibited Contract Tarns - Highmark and UPMC are prohibited from utilizing in any of 

their Health Care Provider or Health Plan contracts: 

3.4.1 Any Anti -Tiering or Anti -Steering practice, term or condition; 

3.4.2 Any Gag Clause, practice, term or condition; 

3.4.3 Any Most Favored Nation practice, term or condition; 

3.4.4 Any Must Have practice, term or condition; 

3.4.5 Any Provider -Based Billing practice, term or condition; 

3.4.6 Any All -or -Nothing practice, term or condition; 

3.4.7 Any Exclusive Contracts practice, term or condition; 

3.5 Limitations on Charges for Emergency Services - Highmark's and UPMC 's Health Care 

Provider Subsidiaries shall limit their charges for all emergency services to their Average 

In -Network Rates for any patient receiving emergency services on an Out -of -Network 

basis. 

3.6 Limitations on Terminations - Highmark and UPMC shall not Unreasonably Terminate 

any existing Payor Contract. 

3.7 Direct Payments Required - Highmark's and UPMC's Health Plan Subsidiaries shall pay 

all Health Care Providers directly in lieu of paying through their subscribers for services. 

3.8 Non -Discrimination - Highmark and UPMC shall not discriminate in the provision of 

health care services, the release of medical records, or information about patients based 

upon the identity or affiliation of a patient's primary care or specialty physician, the 

patient's Health Plan or the patient's utilization of unrelated third -party Health Care 
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Providers - provided, however, that this provision shall not be understood to require 

Highmark and UPMC to provide privileges or credentials to any Health Care Provider 

who otherwise does not qualify for privileges and credentials. 

3.9 Duty to Communicate - Highmark and UPMC shall maintain direct communications 

concerning any members of their respective health plans that are being treated by the 

other's provider to ensure that their respective agents, representatives, servants and 

employees provide consistently accurate information regarding the extent of their 

participation in a patient's Health Plan, including, but not limited to, the payment terms 

of the patient's expected out-of-pocket costs. 

3.10 Advertising - Highmark and UPMC shall not engage in any public advertising that is 

unclear or misleading in fact or by implication. 

3.11 Changes to Corporate Governance - Highmark Health and UPMC Health System shall 

replace a majority of their respective board members who were on their respective boards 

as of April 1, 2013 by January 1, 2020, with individuals lacking any prior relationship to 

Highmark Inc. or UPMC, respectively, for the preceding five (5) years. 

CONTRACT RESOLUTION 
(LAST BEST OFFER ARBITRATION). 

4.1 Highmark and UPMC shall provide a copy of this Modified Consent Decree to any 

Health Plan licensed by the Pennsylvania Department of Insurance seeking a services 

contract or, to any Health Care Provider licensed by the Pennsylvania Department of 

Health seeking a services contract. Any such Health Plan or Health Care Provider may, 

at its option, require Highmark or UPMC to participate in the two-step contract resolution 

provisions of this Modified Consent Decree contained in paragraphs 4.2 through 4.8 by 

opting in, as set forth in paragraph 4.2, provided that: in the case of Health Care 
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Providers, the Health Care Provider has identified the specific Health Plan product of 

either Highmark or UPMC with which the Health Care Provider desires to contract. 

4.1.1 First Step - period of good faith negotiations. If no contract is reached during the 

period; 

4.1.2 Second Step - the Health Plan or Health Care Provider may request binding 

arbitration as outlined in paragraphs 4.3 through 4.8. 

4.2 A Health Plan or Health Care Provider must give written notice to Highmark or UPMC 

of its desire to opt in and utilize the contract resolution provisions of this Modified 

Consent Decree at least ninety (90) days prior to the expiration of its existing contract 

with Highmark or UPMC. If a Health Plan or Health Care Provider does not have an 

existing contract with Highmark or UPMC, the Health Plan or Health Care Provider must 

give such notice within thirty (30) days after it has notified Highmark or UPMC, in 

writing, of its interest in a contract. A failure to opt -in to this contract resolution 

provision is deemed an opt- out for a period of one year, 

4.3 As the First Step, a Health Plan or Health Care Provider shall negotiate in good faith 

toward a contract for Highmark's or UPMC's health care services and/or health plan for 

at least ninety (90) days. At the conclusion of the ninety (90) day negotiation period, if 

the negotiations have been unsuccessful, the Health Plan or Health Care Provider may 

trigger -binding arbitration with Highmark or UPMC (hereinafter collectively referred to 

as the "Arbitration Parties") before an independent body, but must do so, in writing, 

within thirty {30) days after the conclusion of good faith negotiations: 

4.3.1 The arbitration panel will be an independent body made up of five 

representatives. A representative or his or her employer shall not have been an 
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officer, director, employee, medical staff member, consultant or advisor, currently 

or within the past five (5) years with either of the Arbitration Parties: 

4.3.1.1 The local or regional Chamber of Commerce shall 

appoint one (1) member from an employer with less 

than 100 employees; 

4.3.1.2 The local or regional Chamber of Commerce shall 

appoint one (1) member from an employer with more 

than 100 employees; 

4.3.1.3 The Pennsylvania Health Access Network shall appoint 

one (1) member; 

4.3.1.4 The Health Plan or Health Care Provider shall appoint 

one (1) member; and 

4.3.1.5 Highmark or UPMC, where they are an Arbitration 

Party, shall appoint one (1) member. 

4.3.2 The Arbitration Parties shall each submit to the independent body its last contract 

offer and a statement of agreed upon contract terms and those Material Contract 

Terms which remain unresolved. The independent body may reject a request for 

arbitration if the number of unresolved Material Contract Terms exceeds the 

number of agreed upon Material Contract Terms and order the Arbitration Parties 

to engage in another sixty (60) days of negotiation. 

4.3.3 The independent body may retain such experts or consultants with expertise in 

health plan and health care provider contracting issues to aid it in its deliberations, 

provided that any such experts or consultants shall not have been an officer, 
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director, employee, medical staff member, consultant or advisor, currently or 

within the past five (5) years with either of the Arbitration Parties. The cost of 

such experts or consultants shall be divided equally between the Arbitration 

Parties. 

4.3.4 If, during the course of the negotiation process outlined above, either of the 

Arbitration Parties fails to propose Material Contract Terms prior to arbitration, 

the arbitration panel shall impose the proposed terms of the party which did make 

a proposal with respect to such Material Contract Terms. If both Arbitration 

Parties submit proposed contracts, the independent body shall inform the 

Arbitration Parties of any information the independent body believes would be 

helpful in making a decision. The independent body shall not prohibit the 

presentation of information by either of the Arbitration Parties for consideration, 

but must consider the following: 

4.3.4.1 The existing contract or contracts, if any, between the 

Arbitration Parties. 

4.3.4.2 The prices paid for comparable services by other Health 

Plans and/or accepted by other Health Care Providers of 

similar size and clinical complexity within the 

community. 

4.3.4.3 The criteria required by either Highmark or UPMC 

concerning the credentialing of Health Care Providers 

seeking an agreement with either Highmark or UPMC. 
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4.3.4.4 Whether the Health Care Provider is seeking an 

agreement in a tiered Health Plan of either Highmark or 

UPMC; in no event shall either respondent be required 

to permit a Health Care Provider to participate in a 

Narrow Network Health Plan, including in a particular 

tier in either of the respondents' Tiered Insurance Plans 

or Tiered Networks. 

4.3.4.5 Whether a contract between the Arbitration Parties 

would prevent other Health Care Providers in such 

Health Plan from meeting quality standards or receiving 

contracted for compensation. 

4.3.4.6 The weighted average rates of other area hospitals of 

similar size and clinical complexity for all payors, 

separately for each product line (commercial, Medicare 

managed care and/or Medicaid managed care) for 

which the Health Plan or Health Care Provider is 

seeking an agreement with either Highmark or UPMC. 

4,3.4.7 The costs incurred in providing the subject services 

within the community and the rate of increase or 

decrease in the median family income for the relevant 

county(ies) as measured by the United States 

Department of Labor, Bureau of Labor Statistics. 
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4.3.4.8 The rate of inflation as measured by the Inflation Index, 

and (i) the extent to which any price increases under the 

existing contract between the Health Plan or Health 

Care Provider and Highmark or UPMC (as applicable) 

were commensurate with the rate of inflation and (ii) 

the extent to which the Health Plan's premium 

increases, if any, were commensurate with the rate of 

inflation. 

4.3.4.9 The rate of increase, if any, in appropriations for 

Managed Care Organizations participating in 

Pennsylvania's Medical Assistance program for the 

Department of Public Welfare, in the case of a 

Medicaid Managed Care Organization participant in 

this arbitration process. 

4.3.4.10 The actuarial impact of a proposed contract or rates 

paid by the Health Plan and a comparison of these rates 

in Pennsylvania with Health Plan or Health Care 

Provider rates in other parts of the country. 

4.3.4.11 The expected patient volume which likely will result 

from the contract. 

4.3.4.12 The independent body shall not consider the extent to 

which a party is or is not purchasing health plan or 

health care services from the other party. 
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4.4 Once the arbitration process has been invoked, the independent body shall set rules for 

confidentiality, exchange and verification of information and procedures to ensure the 

fairness for all involved and the confidentiality of the process and outcome. In general, 

the Arbitration Parties may submit confidential, competitively -sensitive information. 

Therefore, the independent body should ensure that it and any consultants it retains do 

not disclose this information to anyone outside the arbitration process. 

4.5 The independent body must select the Material Contract Terms proposed by one of the 

Arbitration Parties. The parties are bound by the decision of the independent body. Any 

disputed non -Material Contract Terms shall be resolved in favor of the Respondents to 

this Modified Consent Decree unless the arbitration is between the Respondents in which 

case the non -Material Contract Terms of the Respondent whose Material Contract Terms 

are selected shall apply. 

4.6 Because of the important interests affected, the independent body shall commence the 

arbitration process within twenty (20) days after it is triggered by a written request from a 

Health Plan or Health Care Provider. It shall hold an arbitration hearing, not to exceed 

three (3) days, within sixty (60) days of the commencement of the arbitration process. 

The independent body shall render its determination within seven (7) days after the 

conclusion of the hearing. The Arbitration Parties, by agreement, or the independent 

body, because of the complexity of the issues involved, may extend any of the time 

periods in this section, but the arbitration process shall take no more than ninety (90) days 

from its commencement. 
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4.7 The Arbitration Parties shall each bear the cost of their respective presentations to the 

independent body and shall each bear one-half of any other costs associated with the 

independent review. 

4.8 During the above arbitration process: 

4.8.1 If the Arbitration Parties have an existing contract, the reimbursement rates set 

forth in that contract will remain in effect and the reimbursement rates will be 

adjusted retroactively to reflect the actual pricing determined by the independent 

body. 

4.8.2 If the Arbitration Parties have no contract, the Health Plan shall pay for all 

services by Highmark or UPMC (as applicable) for which payment has not been 

made, in an amount equal to the rates in its proposed contract. This amount will 

be adjusted retroactively to reflect the actual pricing determined by the 

independent body. 

4.8.3 If the amounts paid pursuant to paragraphs 4.8.1 and 4.8.2 are less than the 

amounts owed under the contract awarded as the result of arbitration, the Health 

Plan shall pay interest on the difference. If the amounts paid pursuant to 

paragraphs 4.8.1 and 4.8.2 are greater than the amounts owed under the contract 

awarded as the result of arbitration, the Health Care Provider shall reimburse the 

excess and pay interest on the difference. For purposes of calculating interest due 

under this paragraph, the interest rate shall be the U.S. prime lending rate offered 

by PNC Bank or its successor as of the date of the independent body's decision on 

arbitration. 

RR 396a 



MISCELLANEOUS TERMS 

5. Binding on Successors and Assigns - The terms of this Consent Decree are binding on 

Highmark and UPMC, their directors, officers, managers, employees (in their respective 

capacities as such) and to their successors and assigns, including, but not limited to, any 

person or entity to whom Highmark or UPMC may be sold, leased or otherwise 

transferred, during the term of this Modified Consent Decree. Highmark and UPMC 

shall not permit any of their substantial parts to be acquired by any other entity unless 

that entity agrees in writing to be bound by the provisions of this Modified Consent 

Decree. 

6. Enforcement - The OAG, PID and DOH shall have exclusive jurisdiction to enforce this 

Modified Consent Decree. If the OAG, PID or DOH believe that a violation of this 

Modified Consent Decree has taken place, they shall so advise Highmark and UPMC and 

give the offending respondent twenty (20) days to cure the violation. If after that time the 

violation has not been cured, the OAG, PID or DOH may seek enforcement of the 

Modified Consent Decree in the Commonwealth Court. Any person who believes they 

have been aggrieved by a violation of this Modified Consent Decree may file a complaint 

with the OAG, PID or DOH for review. If after that review, the OAG, PID or DOH 

believes either a violation of the Modified Consent Decree has 'occurred or they need 

additional information to evaluate the complaint, the complaint shall be forwarded to 

Highmark or UPMC for a response within thirty (30) days. If after receiving the 

response, the OAG, PID or DOH, believe a violation of the Consent Decree has occurred, 

they shall so advise Highmark or UPMC and give the offending party twenty (20) days to 

cure the violation. If after that time the violation is not cured, the OAG, PID or DOH 

may seek enforcement of the Modified Consent Decree in this Court. If the complaint 
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involves a patient in an ongoing course of treatment who must have the complaint 

resolved in a shorter period, the OAG, PID or DOH may require responses within periods 

consistent with appropriate patient care. 

7. Release - This Modified Consent Decree releases any and all claims the OAG, PID or 

DOH brought or could have brought against Highmark or UPMC for violations of any 

laws or regulations within their respective jurisdictions, including claims under laws 

governing nonprofit corporations and charitable trusts, consumer protection laws, 

insurance laws and health laws relating to the facts alleged in the Petition for Review or 

encompassed within this Modified Consent Decree for the period of July 1, 2012 to the 

date of filing. Any other claims, including but not limited to violations of the crimes 

code, Medicaid fraud laws or tax laws are not released. 

8. Compliance with Other Laws - The parties agree that the terms and agreements 

encompassed within this Consent Decree do not conflict with the obligations of 

Highmark and UPMC under the laws governing nonprofit corporations and charitable 

trusts, consumer protection laws, antitrust laws, insurance laws and health laws. 

9. Notices - All notices required by this Modified Consent Decree shall be sent by certified 

or registered mail, return receipt requested, postage prepaid or by hand deliver to: 

If to the Attorney General: 

Executive Deputy Attorney General 
Public Protection Division 
Office of Attorney General 

14th Floor, Strawberry Square 
Harrisburg, PA 17120 

Chief Deputy Attorney General 
Charitable Trusts and Organizations Section 

Office of Attorney General 
14th Floor, Strawberry Square 

Harrisburg, PA 17120 
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Chief Deputy Attorney General 
Health Care Section 

Office of Attorney General 
14th Floor, Strawberry Square 

Harrisburg, PA 17120 

Chief DepUty Attorney General 
Antitrust Section 

Office of Attorney General 
14th Floor, Strawberry Square 

Harrisburg, PA 17120 

If to Highmark 

Chief Executive Officer 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222 

Copies to: 

Executive Vice President and Chief Legal Officer 
120 Fifth Avenue, Suite 3112 

Pittsburgh, PA 15222 

If to UPMC: 

Chief Executive Officer 
University of Pittsburgh Medical Center 

U.S. Steel Tower 62nd Floor 
600 Grant Street 

Pittsburgh, PA 15219 

Copies to: 

General Counsel 
University of Pittsburgh Medical Center 

U.S. Steel Tower 62nd Floor 
600 Grant Street 

Pittsburgh, PA 15219 

10. Averment of Truth - Highmark and UPMC aver that, to the best of their knowledge, the 

information they have provided to the OAG, PID and DOH in connection with this 

Modified Consent Decree is true. 
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11. Termination - This Consent Decree shall remain in full force and effect until further 

order of the Court. 

12. Modification - If either the OAG, PID, DOH, Highmark or UPMC believes that further 

modification of this Modified Consent Decree would be in the public interest, that party 

shall give notice to the other parties and the parties shall attempt to agree on a 

modification. If the parties agree on a modification, they shall jointly petition the Court 

to modify the Consent Decree. If the parties c nnot agree on a modification, the party 

seeking modification may petition the Court for further modification and shall bear the 

burden of persuasion that the requested modification is in the public interest. 

13. Retention of Jurisdiction - Unless this Modified Consent Decree is terminated, 

jurisdiction is retained by this Court to enable any party to apply to this Court for such 

further orders and directions as may be necessary and appropriate for the interpretation, 

modification and enforcement of this Modified Consent Decree. 

1W THE COURT: 

, J. 
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EXHIBIT 3 

In the Matter of Evanston 
Northwestern Healthcare Corp,, 

Dkt. o. 9315 Final Order 
(FTC April 29, 2008) 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

COMMISSIONERS: William E. Kovacic, Chairman 
Pamela Jones Harbour 
Jon Leibowitz 
J. Thomas Rosch 

) 

In the Matter of ) 

) 

EVANSTON NORTHWESTERN HEALTHCARE ) 

CORPORATION, ) Docket No. 9315 
a corporation, and ) 

) 
ENH MEDICAL GROUP, INC., ) 

a corporation. ) 

) 

FINAL ORDER 

This matter having been heard by the Commission upon the appeal of Respondent and the 
cross -appeal of complaint counsel; and the Commission having determined that the acquisition 
by Evanston Northwestern Healthcare Corporation ("ENH") of Highland Park Hospital 
("Highland Park") in 2000 violated Section 7 of the Clayton Act, for the reasons stated in the 
Opinion of the Commission issued on August 6, 2007 ("Opinion"); and the Commission having 
affirmed the Initial Decision as to liability, but having vacated the proposed order issued as part 
of the Initial Decision, for the reasons stated in the Opinion; and the Commission having 
considered the submissions of Respondent and complaint counsel regarding a proposed final 
order; the Commission has now determined to issue a Final Order to remedy Respondent's 
violation of Section 7 of the Clayton Act. Accordingly, 

It is ordered that the following order to cease and desist be, and hereby is, entered: 

I. 

IT IS ORDERED that, as used in this Order, the following definitions apply: 

A. "Commission" means Federal Trade Commission. 

B. "Contract Administration" means the act or acts associated with compliance with 
and implementation of final contract terms, such as payment monitoring, 
communication of Payor medical and administrative policies, utilization 
management, liaison to the business office, annual updates, and organizing 

RR 402a 



managed care -related budget information, 

C. "Contract Management System" means a software application or other system that 
houses contract rates and is utilized for patient billing and modeling Pre-existing 
Contract rates and/or proposed rates. 

D. "Corporate Managed Care Department" means the department that will be 
responsible for Contract Administration for both Evanston and Highland Park. 

E. "ENH" or "Respondent" means Evanston Northwestern Hospital Corporation, its 
directors, officers, employees, agents, representatives, successors, and assigns; its 
joint ventures, subsidiaries, divisions, groups and affiliates controlled by Evanston 
Northwestern Hospital Corporation, and the respective directors, officers, 
employees, agents, representatives, successors, and assigns of each. 

F. "Evanston," means Evanston Hospital and Glenbrook Hospital, the hospitals 
owned by ENH and located at 2650 Ridge Avenue, Evanston, Illinois, and 2100 
Pfingston Road, Glenview, Illinois, respectively. 

G. "Evanston Negotiating Team" means the team responsible for negotiating a 
Managed Care Contract for Hospital Services for Evanston when a Payor 
negotiates Managed Care Contracts for Hospital Services for Evanston separate 
from Hospital Services for Highland Park. 

H. "Final Offer Arbitration" means a manner of arbitration whereby each party in a 

disputed matter submits its best and final offer to an arbitrator who is then 
required to choose what he or she believes is the best offer (sometimes referred to 
as "baseball style arbitration"). 

I. "Highland Park," means Highland Park Hospital, the hospital owned by ENH and 
located at 777 Park Avenue West, Highland Park, Illinois. 

J. "Highland Park Negotiating Team" means the team responsible for negotiating a 
Managed Care Contract for Hospital Services for Highland Park when a Payor 
negotiates Managed Care Contracts for Hospital Services for Highland Park 
separate from Hospital Services for Evanston. 

K. "Hospital" means any human medical care facility licensed as a hospital in the 
state in which the facility is located. 

L. "Hospital Services" means all inpatient hospital services, which include a broad 
cluster of medical, surgical, diagnostic, treatment, and all other services that are 
included as part of an admission of a patient to an inpatient bed within Evanston 
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or Highland Park, and all outpatient services that are related to the use of that 
Hospital. 

M. "Managed Care Contract" means a contract or agreement for Hospital Services 
between ENH and a Payor, including but not limited to rates, definitions, terms, 
conditions, policies, and pricing methodology (e.g., per diem, discount rate, and 
case rate). 

N. "Managed Care Contracting Information" means information concerning 
Managed Care Contracts and negotiations with a specific Payor for Hospital 
Services; provided, however, that "Managed Care Contracting Information" shall 
not include: (i) information that is in the public domain or that falls in the public 
domain through no violation of this Order or breach of any confidentiality or non- 
disclosure agreement with respect to such information by Respondent; (ii) 
information that becomes known to ENH from a third party that has disclosed that 
information legitimately; (iii) information that is required by law to be publicly 
disclosed; or (iv) aggregate information concerning the financial condition of 
ENH. 

0. "Merger" means the 2000 merger of Evanston Northwestern Healthcare 
Corporation with Highland Park Hospital. 

P. "Operate" means to own, lease, manage or otherwise control or direct the 
operations of a Hospital, directly or indirectly. 

Q. "Ownership Interest" means any and all rights, present or contingent, of 
Respondent to hold any voting or nonvoting stock, share capital, equity or other 
interests or beneficial ownership in an entity. 

R. "Payor" means any Person that pays, or arranges for payment, for all or any part of 
any Hospital Services for itself or for any other Person. Payor includes any 
Person that develops, leases, or sells access to networks of Hospitals. The term 
does not include government payors for public health insurance programs, such as 
Medicare and Medicaid. 

S. "Person" means any individual, partnership, joint venture, firm, corporation, 
association, trust, unincorporated organization, joint venture, or other business or 
government entity, and any subsidiaries, divisions, groups or affiliates thereof. 

T. "Pre-existing Contract" means a Managed Care Contract between a Payor and 
ENH that is in effect on the date this Order becomes final. 
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II. 

IT IS FURTHER ORDERED that Respondent shall 

A. Negotiate Managed Care Contracts for Hospital Services for. Highland Park 
separately and independently from Managed Care Contracts for Hospital Services 
for Evanston, and vice versa; 

B. Not make any Managed Care Contract for Hospital Services for Evanston 
contingent on entering into a Managed Care Contract for Hospital Services for 
Highland Park, or vice versa; 

C. Not make the availability of any price or term included in a Managed Care 
Contract for Hospital Services for Evanston contingent on entering into or 
agreeing to any particular price or term included in a Managed Care Contract for 
Hospital Services at Highland Park, or vice -versa; and 

D. At the request of the Payor, submit any disputes as to prices and/or terms arising 
out of the separate and independent negotiations required by Paragraphs ILA.- C. 
of this Order: 

1. first to mediation under the Commercial Mediation Rules of the American 
Arbitration Association ("AAA"), and, if the dispute cannot be settled by 
mediation, at the request of the Payor to a single arbitrator, mutually 
agreed upon by ENH and the Payor, who shall conduct binding arbitration 
in accordance with the Commercial Arbitration Rules of the AAA at a 

location mutually agreed upon by ENH and the Payor, in order to 
determine fair and reasonable prices and/or terms assuming competition 
between the hospitals as would exist but for the Merger; 

2. the arbitration shall be conducted as Final Offer Arbitration, unless ENH 
and the Payor agree to an alternative manner of arbitration; 

3. costs of the arbitration (other than attorneys fees, which shall be borne by 
the party that incurs them) shall be borne by the loser if Final Offer 
Arbitration; if a manner other than Final Offer Arbitration or if the parties 
settle the matter prior to issuance of the final decision by the arbitrator, the 
arbitrator shall assess costs, unless the parties agree as to the allocation of 
costs; 
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provided, however, that neither the mediator nor the arbitrator shall have 
any responsibility or authority to resolve issues concerning any violation 
or possible violation of this Order; the Commission retains jurisdiction 
over these issues. 

Provided further, however, that nothing in this Paragraph shall prohibit Respondent from 
negotiating a Managed Care Contract with a particular Payor for Hospital Services for 
both Highland Park and Evanston jointly, if that Payor elects to negotiate jointly for all 
Hospitals rather than to negotiate separate Managed Care Contracts. 

HI. 

IT IS FURTHER ORDERED that 

A. No later than thirty (30) days after this Order becomes final, Respondent shall 
establish and thereafter maintain the Evanston Negotiating Team and the 
Highland Park Negotiating Team, which teams shall operate independent of each 
other and negotiate Managed Care Contracts separately and in competition with 
each other and other Hospitals. 

B. The Highland Park Negotiating Team shall be exclusively responsible for 
negotiating Managed Care Contracts for Hospital Services for Highland Park 
when separate contracts are negotiated pursuant to Paragraph II. of this Order. 

C. The Evanston Negotiating Team shall be exclusively responsible for negotiating 
Managed Care Contracts for Hospital Services for Evanston when separate 
contracts are negotiated pursuant to Paragraph II. of this Order. 

D. At the request of a specific Payor, ENH shall be permitted to negotiate a Managed 
Care Contract for Hospital Services jointly for both Evanston and Highland Park 
for that specific Payor for that specific Managed Care Contract; provided, 
however, that neither the Highland Park Negotiating Team nor the Evanston 
Negotiating Team shall be involved in the joint negotiations. 

IV. 

IT IS FURTHER ORDERED that 

A. Respondent shall maintain Managed Care Contracting Information with respect to 
Evanston separate and confidential from Managed Care Contracting Information 
with respect to Highland Park. 
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B. Managed Care Contracting Information with respect to Evanston shall not, 
directly or indirectly, be transmitted to or received by the Highland Park 
Negotiating Team, and Managed Care Contracting Information with respect to 
Highland Park shall not, directly or indirectly, be transmitted to or received by the 
Evanston Negotiating Team, except as otherwise provided in this Order. 

C. No later than thirty (30) days after this Order becomes final, Respondent shall 
implement procedures and protections to ensure that Managed Care Contracting 
Information for Evanston, on the one hand, and Highland Park, on the other, is 
maintained separate and confidential, including but not limited to: 

1. establishing a firewall-type mechanism that prevents the Evanston 
Negotiating Team from requesting, receiving, sharing, or otherwise 
obtaining any Managed Care Contracting Information with respect to 
Highland Park, and prevents the Highland Park Negotiating Team from 
requesting, receiving, sharing, or otherwise obtaining any Managed Care 
Contracting Information with respect to Evanston; 

2. establishing a Contract Management System for the Highland Park 
Negotiating Team that is separate or clearly -partitioned from the Contract 
Management System for the Evanston Negotiating Team to ensure the 
confidentiality of Managed Care Contracting Information; and 

3. causing each of Respondent's employees with access to Managed Care 
Contracting Information to maintain the confidentiality required by the 
terms and conditions of this Order, including but not limited to: 

a. requiring each employee to sign a statement that the individual will 
comply with these terms; 

b. maintaining complete records of all such statements at 
Respondent's headquarters; and 

c. providing an officer's certification to the Commission stating that 
such statements have been signed and are being complied with by 
all relevant employees. 

D. Nothing in this Order shall prevent the Highland Park Negotiating Team from 
requesting, receiving, sharing, using or otherwise obtaining Managed Care 
Contracting Information with respect to Hospital Services for Highland Park. 

E. Nothing in this Order shall prevent the Highland Park Negotiating Team from 
requesting, receiving, sharing, using or otherwise obtaining non -Managed Care 
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Contracting Information relating to any ENH Hospital or the entire ENH system, 
including, but not limited to, information related to costs, quality, patient mix, 
service utilization, experience data, budgets, capital needs, expenses, and 
overhead. 

F. Nothing in this Order shall prevent the Evanston Negotiating Team from 
requesting, receiving, sharing, using, or otherwise obtaining Managed Care 
Contracting Information with respect to Hospital Services for Evanston. 

G. Nothing in this Order shall prevent the Evanston Negotiating Team from 
requesting, receiving, sharing or otherwise obtaining non -Managed Care 
Contracting Information relating to any ENH Hospital or the entire ENH system, 
including, but not limited to, information related to costs, quality, patient mix, 
service utilization, experience data, budgets, capital needs, expenses, and 
overhead. 

H. If a Payor elects to negotiate and contract jointly for Hospital Services for both 
Highland Park and Evanston, nothing in this Order shall prohibit ENH from 
requesting or obtaining Managed Care Contracting Information with respect to 
Hospital Services for both Evanston and Highland Park for that particular Payor 
or from using that Managed Care Contracting Information for that particular Payor 
with respect to the joint negotiations and contracting for that particular Managed 

- Care Contract. 

I. Nothing in this Order shall prevent the Corporate Managed Care Department from 
requesting Managed Care Contracting Information from the Evanston Negotiating 
Team or the Highland Park Negotiating Team, provided, however, that 

the Managed Care Contracting Information that is requested and obtained 
is used solely for the purpose of Contract Administration, and 

2. the Corporate Managed Care Department is prohibited from providing, 
sharing, or otherwise making available Managed Care Contracting 
Information: 

a. from the Highland Park Negotiating Team to or with the Evanston 
Negotiating Team; or 

b. from the Evanston Negotiating Team to or with the Highland Park 
Negotiating Team. 
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V. 

IT IS FURTHER ORDERED that Respondent shall, solely at the option of the Payor 
and with no penalty to the Payor, allow Payors with Pre-existing Contracts the option to re -open 
and renegotiate their contracts under the terms of this Order: 

A. No later than thirty (30) days after this Order becomes final, Respondent shall 
notify all Payors with a Pre-existing Contract of their rights under this Order, and, 
for each such Pre-existing Contract, offer the opportunity to negotiate a separate 
Managed Care Contract for Hospital Services for Highland Park on the one hand 
and Evanston on the other hand. 

B. Respondent shall send notification of the above requirement and a copy of this 
Order to the Chief Executive Officer, the General Counsel, and the network 
manager of each such Payor by first class mail or e-mail, with return receipt 
requested, and keep a file of such receipts for three (3) years after the date on 
which this Order becomes final. 

1. Respondent shall maintain complete records of all such notifications at 
Respondent's headquarters, and 

2. Respondent shall provide an officer's certification to the Commission 
stating that such notification program has been implemented and that 
Respondent has complied with its provisions. 

VI. 

IT IS FURTHER ORDERED that, no later than ten (10) days after being contacted by a 

Payor to negotiate a Managed Care Contract, Respondent shall notify said Payor of its rights 
under this Order by sending a copy of this Order to the Chief Executive Officer, the General 
Counsel, and the network manager of the Payor by first class mail or e-mail, with return receipt 
requested. Respondent shall maintain complete records of all such notifications and return 
receipts at Respondent's headquarters and shall include in reports filed to the Commission an 
officer's certification to the Commission stating that such notification requirement has been 
implemented and is being complied with. 

8 

RR 409a 



VII. 

IT IS FURTHER ORDERED that Respondent shall, 

A. Within ten (10) days after this Order becomes final, and every sixty (60) days 
thereafter until submission of the first annual report required by Paragraph VII.B. 
of this Order, submit a verified written report to the Commission setting forth in 
detail 

1 the manner and form in which it will comply with Paragraphs II. and ILL of 
this Order, including but not limited to the composition, structure, and 
intended operation of the Evanston Negotiating Team and the Highland 
Park Negotiating Team, including but not limited to who will comprise the 
teams, where they will be located, who will supervise the teams, who will 
approve the Managed Care Contracts, what instructions the team members 
will receive, how the team members will be compensated, what other 
responsibilities the team members will have, and other details necessary for 
the Commission to evaluate Respondent's compliance with this Order; and 

2. the manner and form in which Respondent will comply with Paragraph IV. 
of this Order. 

B. One (1) year from the date this Order becomes final, annually for the next nineteen 
(19) years on the anniversary date this Order becomes final, and at such other times 
as the Commission may require, submit a verified written report to the 
Commission setting forth in detail the manner and form in which it has complied 
and is complying with the Order. In each such verified written report, include, 
among other things that are required from time to time, the following: 

1. a full description of the efforts being made to comply with each Paragraph 
of the Order, including all internal memoranda and all reports and 
recommendations concerning compliance with the requirements of this 
Order; 

2. notification of all requests for mediation and/or arbitration and a full 
description of the mediation and/or arbitration, including but not limited to 
identification of the arbitrator and the location of the arbitration, a full 
description of the status and results of mediation, a full description of the 
status of the arbitration and, if resolved, of the resolution of each 
arbitration; and 
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3. the identity of each member of the Evanston Negotiating Team, the 
Highland Park Negotiating Team, and the Corporate Managed Care 
Department. 

C. Within sixty (60) days after the date this Order becomes final, and every sixty (60) 
days thereafter until Respondent has fully complied with paragraphs V and IX.A., 
and has obtained the signed statements of all of Respondent's employees described 
in Paragraph IV.C.3. and who are employed by the Respondent as of the date this 
Order becomes final, submit a verified written report to the Commission setting 
forth in detail the manner and form in which it has complied and is complying with 
the Order. 

VIII. 

IT IS FURTHER ORDERED that, for the purpose of determining or securing 
compliance with this Order, and subject to any legally recognized privilege, and upon written 
request and five (5) days notice to the Respondent made to its headquarters address, Respondent 
shall, without restraint or interference, permit any duly authorized representative of the 
Commission: 

A. Access, during business office hours of the Respondent and in the presence of 
counsel, to all facilities and access to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda, calendars, and all other records and documents in its 
possession, or under its control, relating to any matter contained in this Order, 
which copying services shall be provided by Respondent at the request of the 
authorized representative(s) of the Commission and at the expense of the 
Respondent; and 

B. To interview officers, directors, or employees of the Respondent, who may have 
counsel present, regarding such matters. 

IX. 

IT IS FURTHER ORDERED that Respondent shall 

A. Within thirty (30) days after the date this Order becomes final, send by first class 
mail, return receipt requested, a copy of this Order to each officer and director of 
ENH; and 

B. Within ten (10) days of appointment of any new officer or director of ENH, send 
by first class mail, return receipt requested, a copy of this Order to such officer or 
director. 
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X. 

IT IS FURTHER ORDERED that, for a period commencing on the date this Order 
becomes final and continuing for ten (10) years, Respondent shall not, directly or indirectly, 
through subsidiaries or otherwise, without providing advance written notice to the Commission: 

A. Acquire any Ownership Interest in: 

1. a Hospital that is located within the Chicago Metropolitan Statistical Area; 
or 

2. any Person that Operates a Hospital that is located within the Chicago 
Metropolitan Statistical Area; or 

B. Enter into any agreement or other arrangement to Operate or otherwise obtain 
direct or indirect ownership, management, or control of a Hospital that is located 
within the Chicago Metropolitan Statistical Area, or any part thereof, including but 
not limited to a lease of or management contract for any such Hospital. 

Said notification shall be given on the Notification and Report Form set forth in the Appendix to 
Part 803 of Title 16 of the code of Federal Regulations as amended (hereinafter referred to as the 
"Notification"), and shall be prepared and transmitted in accordance with the requirements of that 
part, except that no filing fee will be required for any such Notification; Notification shall be filed 
with the Secretary of the Commission; Notification need not be made to the Department of 
Justice; and Notification is required only of the Respondent and not of any other party to the 
transaction. Respondent shall provide two (2) complete copies (with all attachments and exhibits) 
of the Notification to the Commission at least thirty (30) days prior to consummating any such 
transaction (hereafter referred to as the "first waiting period"). If, within the first waiting period, 
representatives of the Commission make a written request for additional information or 
documentary material (within the meaning of 16 C.F.R. § 802.20), Respondent shall not 
consummate the transaction until thirty (30) days after substantially complying with such request. 
Early termination of the waiting periods in this Paragraph may be requested by Respondent and, 
where appropriate, granted by a letter from the Commission's Bureau of Competition, provided 
however, that prior notification shall not be required by this Paragraph for a transaction for which 
notification is required to be made, and has been made, pursuant to Section 7A of the Clayton Act, 
15 U.S.C. § 18a. 
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XI. 

IT IS FURTHER ORDERED that, Respondent shall notify the Commission at least 
thirty (30) days prior to (1) any proposed dissolution of Respondent; (2) any proposed acquisition, 
merger, or consolidation of Respondent; or (3) any other change in Respondent including, but not 
limited to, assignment or creation or dissolution of subsidiaries, if such change might affect 
compliance obligations arising out of this Order. 

XII. 

IT IS FURTHER ORDERED that this Order shall terminate twenty (20) years from the 
date on which this Order becomes final. 

By the Commission. 

SEAL 
ISSUED: April 24, 2008 

Donald S. Clark 
Secretary 
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Anderson, J. H. 
Anderson, B. A. 
BeRi mini 
Beloit 
Bennett 
Boren 
Berkes 
Berson 
BMW 
Blxler 
Blair, J. fil. 
Blair, B. 3. 
Bonetto 
Boseert 
Brunner 
Buchanan 
Bush 
Butera 
Caputo 
Cioffi 
Clay 
Claypoole 
Corner 
CoppoUno 
Pager 
Dail/mien 
Davis 
DeMedlo 

. De Mao 
Donaldson 

LEGISLATIVE JOURNAL -HOUSE 1231 

On the question, 
Shill 'the bill pass finally? ' 

The SPEAKER. The Chair recognizes the gentleman 
from Montgomery, 1Vt.r. Beren, 

Mr.' BEREN. Thank you, Mr. Speaker, 
As we are now considering House bill No. 2431 and on 

the assumption that this bill will pass and that we will 
have completed our consumer package of House bills 
Non 2429, 2439 and 2431, I state, in my opinion, this bill, 
House bill No, 2481, is the most meaningful bill in this 
package because it defines unfair methods of competition 
and deceptive trade practices, It gives the Attorney 'Gen- 
eral the right to enforce this act, It, therefore, makes the 
Bureau of Consumer Protection a meaningful adjunct of 
state government. As a result, it protects both the un- 
suspecting and innocent consumer and the legitimate 
businessman, both of whom are subject to fraudulent 
schemes by the unscrupulous profiteer. 

Finally, Mr. Speaker, it is the hope of ell of us that 
section 7 of this act, which calls for a 48 -hour cooling -off 
period for door-to-door sales, will provide the consumer 
in our urban areas a fair chance when dealing with those 
members of the door-to-door trade who have taken ad- 
vantage of them, 

As I said before, this package gives Pennsylvania the 
strongest consumer -protection laws in the States, 

On the question recurring, 
Shall the bill pass finally? 

Agreeable to the provisions of the constitution, the yeas 
and nays were taken and were as follows: 

YEAS -105 
Alexander, G. W. Frank Luger ,,,..yan 
Alexander, J. M. Fryer Lutty Rybak 
Allen, F, M. Fulmar Lynch, Francis Saloom. . 

Allen, W, W. Galley ' Lynch, Frank Scanlon 
Gallagher Maack Schmitt 
Gallen Manbeek Seltzer 
Mister. Manderino Semanoft 
Cokes Markley Shelhamer 
Gelfand lff °Many Shelton 
George McCurdy Sherman 
Gerhart MeMonagle simmer!, 
Gillette McNally Shupnit 
Gala Mebus Slack 
Good Menolchick Smith 
Greenfield Mifflin Snare ' 

Grins Miller, M. B. Spenser 
Grose Miller, P. W. Stauffer 
Halverson Moscrip Steele 
Hamilton, 3. H. Mullen Stentrolar 
Hamilton, R. K. Murray, H. P., Jr. Sullivan 
Harrier Muato 
Haudenehleld Needham 
Headiest Nicholson 
Hetrick Nltrauer 
Hill O'Brien, B. 
Hippel O'Brien, F. 
Holman O'Connell 
Homer Odarisio 
Hopkins Pancoast 
Homer Parker 
trete Perry 
301111FOTI. R. A. Pezak 
Johnson, T. Plevsky 
Kahle Piper 

Dorsey Kaufman Polaski 
Dumas Kelly Prendergast 
Dwyer Kennedy Benninger 
Rekensberger Keeler Renwick 
EllkerSOIli Kistler Reynolds 
anglehart Klingensmith Rigby 
Eshback , Kowalyebyn Ritter 
Fenrich ' limy Ruane 
Silo ' Lain ' Rubin 
Fineman LaMarca litidlsill 
Fischer ' .- . Laudadio ' ' . Ruggiero 
FOOT' . Lawson ' :Rush 
Fox .-. r, Lynch ' ''" Rutherford 

Taylor 
Tilghman 
Torah 
Tuscano 
Unfits 
Vann 
Walker 
Walsh 
Wansaoz 
Wargo 
Weidner 
Westerberg 
Wilson 
Whit, R. is 
WIlt, W. W 
Wise 
Worley 
WorrIlow 
Wright 
Yahner 
ZetaProlli 
Zhinnormara 
Bard 

Lee, K. B. 
Bpi ilwas 

Appleton 
Bair 

Ashton 
Bachman 
Blair, S. L. 

NAYS -0 
Hepford Kernaghan King 
Johnson, G. R. 

NOT VOTING -12. 
DIninni Monr Me 

Lederer Murphy 
McGraw O'Donnell 

Nigger 
Stone 

.Welsh : 

The majority required by the constitution having voted 
in the affirmative, the question was determined in the' af- 
firmative. 

Ordered, That the clerk present the same to the Sen- 
ate for concurrence, 

QUESTION OF PERSONAL PRIVILEGE 

The SPEAKER. The Chair recognizes the, gentleman 
from Columbia, Mr. Shelhamer. 

SHELHAMER. Mr. Speaker, our machines are 
locked out. . . 

The SPEAKER. Will the gentleman .try to vote 'again? 
How does the gentleman desire to be recorded? " 
Mr. SHELHAMCER. In' the affirmdive;.Mr. Speaker.. 
Mr. SPEAKER, The gentleman will be so recorded, 

and the gentleman from Lackawan'na also, Mr. Needham. 

Agreeable to order, 
The House proceeded to the consideration on final pees,: 

age of Senate bill No. 479, ]printer's No. 2297, entitled: 
An Act creating a regional intergovernmental 'compact 

agency for the planning, conservation, .utilization, develop- 
ment, management and control of water and related natu- 
ral resources of the Susquehanna river basin, fOr the 
improvement of navigation, preservation of amenities, re- 
duction of flood damage, regulation of water quaky& 
control of pollution, development of water supply, hydro- 
electric energy, fish and wildlife habitat and public. rec- 
reational facilities, and other purposes, and defining the 
functions, powers and duties of such agency; providing 
for the relation of such regional agency to other agencies 
of and in the state government; and for related purposes, 

On the question, 
Shall the. hill pass finally? 

The SPEAKER. The Chair recognizes the gentleman 
from Chester, Mr. Reynolds. 

Mr. REYNOLDS. Mr. Speaker, I would like permis- 
sion to make a few remarks on Senate bill No. 479. 

The SPEAKER. The gentleman is in order And may 
proceed. 

Mr. REYNOLDS. Thank you, Mr. Speaker. 
I rise to discuss briefly my reasons for voting as I will 

on this piece of legislation, I shall vote "no" not be- 
cause I am against the tri-state agreement to cooperative- 
ly protect and develop the resources of .the Susquehanna 
River Basin, but because I am against this legislation as it 
is written. Tice amendments to the compact as proposed 
by the House Appropriations Committee are now placed 
in the enabling legislation. It would appear then that 
both sides of the aisle are in full accord that the com- 
pact should be amended. They just do not agree on the 
method to be used, 

I cannot accept the, version now before us. I must 
oppose any measure that will give away the sovereign 
rights of the people of Pennsylvania and, in my opinion, 
that is just what this compact will ac, to us, 

I have -had More than one attorney review this 
lation for me in order to gain an insight into the im- 
pact of this measure and I 'can sum up their various re: 
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Com. v. Koscot Interplanetary, 
Inc., 54 Erie 79, 99 (Erie 

Co.C.P.1971) 
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Vol. 64 imam CouNTy Imam. SOURDIAL 79 
Commonwealth of Penna., etc. 'es. Ii oseet Interplanetary, rm., etc. 

COMMONWEALTH OF PENNSYLVANIA acting by 
ATTORNEY GENERAL FRED SPEAKER vs. KOSOOT, 
INTER PLANETARY, INC. A FOREIGN CORPORATION 
4805 SAND LAKE ROAD ORLANDO, FLORIDA 82809 

Unfair Trade Practice and Constoner Protection Law -78 P.S. 01 - Injunction -.Constitutionality of Con- 
sumer, Protection Law - Legality of Promise to Pay Buyer 
Compensation for Procurement of Other Contracts - 
Legality of Making -Statements Which Would. Create Like- 
lihood of Confusion or Misunderstanding - Fraud 
Article 1, Section 1 of .the Pennsykoania Constitution - 
Section 4- Fourteenth, Amendment of the Constitution of the 
United States of America 

The purchasers of franchises, whether they are distributors 
or sub -distributors are buyers under the 'Unfair Trade Practice 
and Consumer Protection Law; 

The payment of substantial and disproportionate sums for 
bringing other distributors or .sub -distributers into a franchise 
system of promise of said payment violates the Unfair Trade 
Practice and Consumer Protection Law. 

The purchase of a distributorship or subdistributorship is 
covered by the Unfair Trade Practice and Consumer Protection 
Law, and if actions by a defendant are declared fraudulent, such 
unfair trade practices are -dealt with by said law since the ,said 
law since the said law is not directed only, at the .ultimate con 
suther, but at. other parties in the chain of said business, such 
as, wholesalers, distributors and sub -distributors. 

Representations relative to articles made by a franchise or 
its representatives, servants or employees In its manuals at its 
meetings or elsewhere are in violation of the Unfair Trade P,rac 
tice and Consumer Protection Law if they are not based upon 
the experience of a substantial of the members of the system. 

A franchise system which pays or promises :to pay a fee, 
reward or compensation to a distributor, subdistributor or any 
other person in the' chain who shall purchase a position in the 
chain or system of the franchise by bringing said other person 
into said chain creates a likelihood of confusion or roisuinier 
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Commonwealth of Penns,, etc. vs. Mimi Interplanetary 

standin.g, which constitutes fraudulent conduct under thIRTnfiiir 
Trade Practice and Consumer Protection Law, and is illegal, 

The Unfair Trade Practice and Consumer Protection Lt 
does not violate the Constitution of the Commonwealth 0 Penn. 
sylvania, nor the Constitution of the United States of Alnerlea, 

In the Court of Common Pleas of Erie County, P. 
Civil Action - In Equity 

No. 5'T .Equity Docket 1970 

William .7. Keay, Esq., Assistant Attorney General, 
for the Commonwealth 

P. Lee Bartley, Esq., Attorney for the Defendant 

OPINION 

C.ABleilr, P. X, March 25, 1971 - 
The. Commonwealth of Pennsylvania instituted this 

Action in Equity in the Court of Common Pleas of Erie 
County, .requesting this court to restrain by either tempor- 
ary or permanent injunction, conduct of the defendant, 
Koscot Interplanetary, Ine., allegedly in violation of the 
Unfair Trade Practice and Consumer Protection Law, 1968 
December 17, P. L. No, 387, Sec. 1, 73 P. S. 201. 

There is of record another proceedings brought under the 
qthority of this Act, termed "An Assurance of Voluntary 
thitnpliance" at 1941 A of 1969. 

The Commonwealth now alleges that Koscot has not 
..abided by its assurances and, in addition, contends that 
the respondent is and has been using procedures illegal 
under the Pennsylvania Unfair Trade Practice and Con - 
sinner Protection Law. 

. With regard first to the Assurance of Voluntary Com- 

- 6 - 
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aonimonwealth of Penna., etc vs. hosed Interplanetary, Ina., eta. 

liance, Section 5 of the Act states that "Son. assurance 
0f volfuntary oomplicince shall not be considered an aclmis- 
tion of violation for- any purpose." In addition, the Act 
does not provide any sanctions for violation of the. assur- 
ance. Therefore, while the prior proceedings may serve as 

'a background for the equity action, it shall not here have 
any bearing on the Commonwealth's burden of Proof in 
,the matter now before the Court., 

While the Cominonwealth has alleged numerous 
Idiom of the Ad, for our purposes they will be grouped 
irt two general classifications, 

First, that the respondent has violated Section 2 (4) 
Iii of the Act, in that it pays a fee or consideration to a 
'person who has .a position in the distribution system of 
loicot for :the "procurement of a contract of purchase of 
a.. distributorship, sub -distributorship, or other similar 

1 

pbsition by another person, or for. bringing said person 
into the Koseot distribution system,". and 

Secondly, in making representations through its agents, 
servants, or employees, in its manuals, at Golden Opportun. 
4 meetings, and. at other times and places, in violation of 

action 2 (4) xiii of the Act, in that. said reprehentations 
e,,,are not based upon the actual experience of, the corporation. 

.. In addition, the Commonwealth alleged that Koseot 
wag in violation of both the Pennsylvania Business Omar - 

.Nation. Law, 15 P. S. 2004 a seq., and the Fictitious Corpor-, 
itte. :Name Act. However, both of these matters have been 
4etiolved to the satisfaction of the CommoniveaIth, and 
Warrant no further discussion. 

. The Commonwealth originally requested a temporary 
liunction, the same to become permanent after the testi- 

,u.e.ny. was completed.' It was later agreed between the 
;tattles that no responsive pleading need be filed by Koscot; 
'thist action on the request for -a temporary injunction be 

ecerred; and that, the testimony, briefs, and argument be 
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considered the judicial proceedings on the Commonwealth's 
request for a permanent injunction. 

Hearings were held on December 30, 1970 and January 
6th and 6th, 1971: Briefs have been filed, oral arguments 
have been held, and the matter is now ripe for decision. 

In' summary, the facts are as follows. Koscot Inter- 
planetary, Inc. was conceived by Glenn W. Turner, a native 
of South Carolina, and was incorporated in the State of 
Florida in 1967. It is engaged in the production and sale 

of cosmetics, hair fashions, and clothing for both men and 

worhen. It was testified that Koscot dispenses 141 separate 
items in the cosmetic field.' Thirty to forty percent are 
manufactured by Xescot, the remaining products come 

from other manufacturers and are packaged and marketed 
by the respondent. 

Koscot began doing business in Pennsylvania during 
'the early part of 1968. Its method of operation in Penn- 

sylvania has ;varied in its three years of operation, as 

indicated by the content of the manuals introduced by the 
Commonwealth. Exhibits A and B, labeled "Director's 

Training Manual" and "The Distributor's Training Man- 

ual," outline the methods used until the latter part of 1970. 

The respondent was, at the time of the Complaint in Equity, 

using Exhibit C., labeled "Distributor's Training Manual," 

Therefore, we will restrict our consideration for. the pur- 
poses of this suit to the latter. That Exhibit C was so usedwas 

confirmed by the Testimony of Malcolm inter- 
national Vice President of special products for Koscot. 

The current manual contains a forward by Mr. Turner, 
a preface by a Terrell Jones, International Assistant to 
the Chairman of the Board, a brief biography of Mr. Turn- 
er and Mr. Jones, suggestions for Goldezt Opportunity 
ineetings, and a suggested. format for said meetings. The 
latter is actually a script setting forth in detail how the 
meeting is to bo conducted, what is to be said, the figures, 
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diagrams and statistics to be used, and the enthuslaitic 
manner in which all of these directives are to be carried. 
out. 

The testimony of both the Commonwealth's witnesses 
who have attended Golden Opportunity meetings, as well 
as that of Mr. Julian, indicate that the format of the 
meetings closely follows the script suggested In the manual. 

The respondent's method of distributing its product, 
rather than through established retail channels, is to set 
up an independent chain of distributors, 'with the "distri- 
butor" at the top level, a "sub -distributor," and at the 
bottom, a "beauty advisor," who sells directly to the public, 
usually door-to-door, or at parties, arranged for that pur- 
pose. 

It is also set forth in the manual, and corroborated by 
the testimony, that a distributor is qualified to solicit 
offers for a distributorship, and If successful, the soliciting. 
distributor receives a sum of money. (The manual states 
$8,000.00, the testimony indicates $2,600.1)0). 

The respondent has set a quota of 1,600 distributor- 
ships for Pennsylvania, or one for every 7,000 of the 
population. At the time of the hearings there were in 
excess of 800 distributorships in Pennsylvania,. 

. FINDINGS OF FACT 

(1) Koseot was incorporated in the State of Florida 
in the year 1967, and is presently registered to do business ' 
in the Commonwealth of. Pennsylvania, R . 2 - 40, R 8 

28S. 

(2) Koieot began doing business In Pennsylvania 
during either the latter part of 1967 or early 1968. R 3 - 

270. 

(8) In order to market the cosmetics and other pro- 

ducts which it sells, Koscot has created a network of die- 
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tributors and sub -distributors throughout Pennsylvania, 
and a number of other states. R - 3 - 249. 

(4) In addition to the network 'of distributors and 
sub -distributors there are retail sales personnel, i, e. beauty 
advisors, who contract with the distributors and sub - 
distributors to sell cosmetics on a commission. il. - 8 - 249 - 

250. 

(5) The products sold and distributed by KoScot are 
of good quality equal to competitively priced products. 

(6) Koscot has engaged an advertising agency cal 

national level and is at present doing substantial advertis- 
ing in both the broadcast and magazine media, 

(7) Koscot has sold in Pennsylvania as of January 
1, 1971, 508 distributorships and 343 sub -distributorships, 
a total of 846. Corn. Ex. L. It, It - 2 - 48. ' 

(8) The franchise cost for a distributor is $4,500, 
and for a sub -distributor $1,000.00. Com. Ex, C and R 
1 - 291 - 292, 

(9) Koscot has a self-imposed quota in Pennsylvania 
of 1,500 distributorships, or one for each seven thousand 
of the population. Koscot Ex. IX. 

(10) Koscot pays distributors and sub -distributors 
substantial sums for bringing other distributors and sub - 
distributors into the system. R 8-291-292-295. 

(11) In Pennsylvania a distributor who brings an- 
other distributor into the Koscot organization receives 
$2,650.00 from Koscot from the fee of $4,600.00 paid by 
the new distributor. a - 3-291-292-295. 

(12) A distributor in Pennsylvania who brings in a 
sub -distributor at a fee of $1,000.00 receives $650.00. R 
3-295. 

(la) The distributors and sub -distributors initially 
sign ah application in which it is stated ."1 hereby offer to 
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pwrehase a distributorship from Koscot MapZanotti/iv 
Incorporated." Comm; Ex. D and Defendant's Ex. 14. 

(14) As part of its program to build a network of 
distributors and sub -distributors in the Commonwealth of 
Pennsylvania, Koscot has conducted organizational meetings 
which are called "Golden Opportunity Meetings" and are 
so referred to in the manuals. Ex. A, B and C. 

(15) Koscot has issued a policy statement dated 
November 1969 stated to be a report to Attorneys General 
of the several states to. Koscot attorneys, and to all distri- 
butors, and is used in conjunction with the current manual. 

(16) Koscot instructs distributors and sub -distribu- 
tors as to the conduct of the Golden Opportunity meetings 
and gives them detailed instructions as ,to the method of 
bringing other distributors into the system. Ex. A,, B and 
C, k 

(17) Distributors and sub -distributors already in the 
system conduct these meetings according to the manuals 
with the help of Koscot officers, agents, and employees, 
and also assist in the "Go -Go Tours" to the home of the 
corporation in Orlando, Florida, R -3-287, 

(18) Said meetings' are conducted in an atmosphere 
of enthusiasm and high pressure salesmanship. 

(19)At said meetings it is indicated to 15rospective 
distributors and sub -distributors that "Alice,". the hypothe- 
tical beauty advisor will earn $8,000.00 or more per. year. 

"This is over 18,0040 per year (5)1 Alice is 
working less holes than the average woman (end 
earning far inore 

(6), 08)000.00 

We know that every woman won't earn this 
much money. Some will clay be 'pcurt-time sales 
ladies. But others will work full time and earn 
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this much and more." Ex. C. Figure 5. 

(20) There is no evidence before the court that any 
beauty advisor so employed in. the Commonwealth of 
Pennsylvania ever earned $8,000.00 per. year. 

(21) With regard to distributors ' and sub -distribu- 
tor's, the potential applicants, after the discussion concern, 

ing the beauty advisors and their activities, are told that 
their sales activities can yield $0,000.00 per year. 

"Ladies and gentleMen, this is over $50,000.00 

(80) a year and now we are talking about a great . 

deal of money, aren't we? Do you know what ex.. 

cites me about this lime? THESE ARE &SOOT 
DISTRIBUTORS WHO ARE PRESENTLY 
EARNING THIS KIND OF MONEY AND 

!MORE/" (Emphasis added). Mi. 0, Figures 26 

and 80. 

(22) The potential distributors and. sub -distributors 

are also told that they can.make an additional $86,000.00 

per year bringing new distributors into the organization, 

-or a total of $86,000.00 per year. 

`Koscot solicits offers to buy distributorships 
through salesmen. As a Koseot distributor, you 

are qualified -to soUcit such offers. Each time a 
person you solicit purohasep a distributorship you 

receive $3,000.00."1 

Do this once a month and you will earn 
06,000 a .yearl As a distributor with 34 well 

trained beauty advisors you can be earning over 

050,000.00 (41) a year on their sales volume! This 
is $86,000.00 a year you can earn!" Ex. C, Figures 
40-41-42. 

(2a) There is no evidence in this case that any dis- t...h. 
xmaicoina Mien testified the fee referred to was $2,650.00. 

43.292, 
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tauter or sub -distributor in the Commonwealth of Penn - 
',sylvan% has even made the retail profit suggested in the 
manuals and at the Golden Opportunity meetings, as set 
forth in .Findings 21 and 22, 

(24) The' profits expected from the "sale of &Ad- 
' butorships" is a prime inducement to persons buying into 

the organization, 

(26) The said system of attracting distributors tends 
to create distributorships in areas where recruiting dis- 

tributors are active, thus over -saturating some areas and 
iindersaturating others, R-2-44. 

(26) The Koscot system of recruiting distributorS in 
'Pennsylvania has created a distribution network char- 
acterized by: 

(a) A tendency for distributors and sub- 
' distributors to bring in family members, relatives, 
friends and neighbors, 

(b) A system which tends to attract persons 
with little business experience. 

(c) A system which tends to emphasize re- 
cruitment of distributors and sub -distributors over 
retail sales, 

(d) A system which attracts the super- 
salesman whose interest in the large recruitment 
fee. 

(27) The Koscot system tends to bring into the 
organization large numbers of distributors and sub -distri- 
butors who are destined to failure and economic loss; 

DISCUSSION . 

The Commonwealth of Pennsylvania, acting' through 
the Attorney General, has asked that the respondent be 
ieStrainecl from certain practices which it contends is in 
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direct violation to the Act of 1968, Dec. 17, P. L. No. 
887, 78 P. $. 201-1 et secs. entitled the 'Unfair Trade Prac- 
tice ,and Consumer Act." 

The pertinent portions of Sec, 201.2 reads as faun: 
"(4) 'Unfaiir methods of competition' and 

`unfair or deceptive' acts or practices' ozecvn, 

one or more of the following: - 

(Xii) Promising or offering to pay, creep' or 
allow to an buyer, any compensation or rewafrd 
for the prooneement of a contract of purchase 
with others; 

(Xiii) Engaging in wry other fraudulent 
conduct whioh creates a likelihood of confusion or 
of,avigunderstanding." 

The Commonwealth alleges that sub -section Xii is 
being violated in that the plan 'under which Koseot is 
operating . in Pennsylvania at the present time pays a 
distributor a fee of $2,660.00, for each pew distributorship 
he brings into the organization. In addition, the distributor 
Obtains a commission, in reality a fee of $650.00 on mer- 
chandise purchased at retail by a sub -distributor for 
$1,000.00. It is further alleged that statements found in 
the manuals and made at the Golden Opportunity meetings 
relative to the earnings of distributors, sub -distributors 
and beauty. advisors, as indicated in Findings of Fact 19, 
21 and 22, supra, are in violation of sub -section Xiii in 
that they are not based on fact and are knowingly fraudu- 
lent. 

On the basis of these allegations the court is now re - 
guested to enjoin Koscot from paying the fee complained 
of, and further, from making any representation not based 
on. the experience of a substantial number of people engaged 
in the program. 

in reply, the respondent asserts 

RR 426a 



Thus COUNTY 7af em. zoinnon 89 

onunonwealth of Penns.., eto. YO. *nwt Interplanetary, Inc, etc. 

(1) That the purchasers of distributorships are not 
"buyers" as that term is used in the Act. 

(2) That the transaction does not constitute a coil 
'tract of purchase because of the supervisory service: re- 
'quirecl of the, distributor or sub -distributor. 

(3) That the fraudulent conduct referred to in sub- 
- -section Xiii refers to consumer fraud, 

(4) That the representations were not fraudulent, 
. but merely hypothetical illustrations and were not made 

21, 
to consumers as 'intended by the Act. 

. (5) That the Act is unconstitutional. as not being 
proper exercise of the police.power, and further, thabtb: 
sections in question are vague and indefinite. 

(6) That factually, the system used is in no way 
comparable to the fraudulent "referral" scheme. 

Let us first consider the alleged violation of sub- 
section Xii, the sale of positions in the Koscot systeni. The 
respondent argues with considerable logic that this is not 
the ordinary referral scheme condemned by many courts, 
but a Multi -million dollar corporation with quality pro.. 
ducts that has, for the benefit of the members of its sys- 
tem, 'devised a rotating cash plan Which allows those with 
little capital to participate and prosper. Not an endleis 
"chain letter" type of operation, but onethat operates on 

;a quota system devised for the corporation by a reputable 
firm. 

While we are in agreement that the facti before us 
do not depict a situation as blattently fraudulent as many 
Of the schemes referred to, ,we do feel that the Koscot 
system, as conducted in Pennsylvania, does violate this 
particular sub-section.of the Act. 

that .to limit the Act's application as suggested, would 
be to restrict and narrow :the original intention' of the 
legislature; 
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. Section 201-8 of the Act states in part "Unfair methods': 
of competition and unfair or deceptive acts. or practices', 
in the conduct of any trade or commerce ere hereby de. A 
dared unlawful." This is. almost identical with. Sec. 46(a) 
of the Federal Trade Commission Act. 18 U. S. C. A. 41 
et seq. The Act in question, and sub -section Xii in partieu- 
lar, was passed by our legislature in 1968 after the in- 
herent dangers and the dire consequences of referral selling 
had become apparent. 

ka 

In Norman v. World Wide Distributors,, Inc. 202 pa, 
Superior 58, 56 (1968) the court said: 

"The referral plan was a fraudulent scheme 
based on an operation similar to the recurrent 
chain letter racket. It is dne of the many sales 
rackets being carried on. throughout the nation 
which are giving public officials serious concern." 

Almost the identical situation existed in United Con.. 
&Mgr Discount Company of idgionier vs. Paltiovieh, 88 
D' & C 2d, 728 and Transcontinental Consumer Discount 
Co. of Erie vs. Weaver, 52 Erie 4, where purchasers of 
rugs and central vacuum cleaning systems were promised 
credits .and/or payments for subsequent purchasers soli- 
cited by them. 

The same situation was recognized by the court in 
Corn. EL Rel. Pa. Sec. Com. v, Consumer's Research. and 
Consultants, Inc. 414 Pa. 258, 264 (1964). "Appellee's 
activities clearly border on the frandulont and are.a studied 
attempt to fleece purchasers of a 'built -in -vacuum' by se- 
curing on unconscionable overcharge, which overcharge 
the purchaser is prevailed 'upon to believe can be recouped 
by returns he would receive from an advertising commis- 
sion agreement." 

. . 

A similar operation wa$ condemned in State of N. V. 
by Lefkowicx V. L & M. Inc., 275 U. S. S. 2d 808. 

It was the recognition of these and similar situations 

RR 428a 



ti Vol. 64 Mum COUNTY Lam SouRINTAL Di. 

Commonwealth of Penns,, etc. vg. Koscot IntorpIanOtaryi, MR., etc:, 

that undoubtedly prompted the enactment of sub -section 

Xii. Furthermore, we do not believe that the application 
of this subjection is limited to the obvious fraudulent 
schemes described in these citations, but that it applied 

with .equal force to the more sophisticated method of 

operation here used by Koscot, 

The manual now in use (Ex. C) states: 

"Kosoot' solicits offers to buy distributorships 
through salesmen. As a Koskot distributor you 

are qualified to solicit such offers. Each time a 
person you solicit purchases a distributorship you 

receive A00.0.00." 

The testimony of not only the Commonwealth's wit- 

nesses, bid also that of Mr. Julian, leaves no doubt that 
Koscot's operation now being carried out in Pennsylvania 

- is in violation of sub -section Xii, That Koscot prdduces 

ft and markets a quality product, that each distributor or 

ftleli: sub -distributor coming into the organization is supplied an 

inventory of products, makes this no less a violation. 

In discussing an Iowa Statute prohibiting referral 
sales, the court in State of Iowa, Ex Rel. Richard C. Turner 

- vs. Kosoot Interplanetary, Mo. In Equity, 744-41 in the 
District Court of Polk County, Iowa, in a case almost 
identical with that before the court, and with the identical 
defendant, the court rationalized its statute as follows: 

"And like it is not to say that all situations 
or persons coming WitUnthe statute are fraudu- 
lent, it is simply to say that the situation is an 
apt vehicle for fraud, and experience shows, un- 
happik, that it has been used often for fraud and 
'that the general good will be better advanced by 
banning the fraud prone situation altogether, al- 
though some legitimate dealings or situations are 
banned with it. 

The argument that the transaction does not constitute 
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a contract of purchase, that the purchaser of a distributer - 
ship is not a buyer, is not impressive. 

We need only to look to the Distributor's Training 
Manual (Ex. C) previously quoted, to learn that Root 
itself looked upon these transactions as contracts of pur- 
chase and the new distributor -a buyer.. 

. "Kosoot solicits offers to BUY distributor- 
ships Waugh, salesmen. As a Kosoot distributor 
you we qualified to solicit such offers. Each time 
a person you solicit PURCHASES q distributor - 
drip you receive 0,000." (Emphasis ours). 

The usage . of 'the term buy and purchase, patently 
indicates a sales transaction, and that it was considered 
as' such by the respondent. 

This is further. borne out by Exhibits D and 14, the 
sub -distributors. They contain the following printed state- 
ment, 

"I hereby offer TO PURCHASE a distributor- . 

al* from Kosoot Interplaxetafry, InoorPorated." 

(Emphasis supplied). 

' In any event, as in Iowa vs.. Kosoot, supra, the sale of 
such position is so intertwined with the sale of the cos- 
metics which goes to the purchaser, as to be a part of the 
sale of that product. 

The argument that the transaction does not constitute 
a contract of purchase because of the supervisory service 
required of the distributOr is also not pursuasive. Accord- 
ing to evidence before us the fee paid is disproportionate 
to the service rendered, which from all indications, is 
minimal. 

With regard to the alleged violation of sub -section Xiii 
we have already found as a fact that certain statements 
set forth in the manuals, and enunciated at the Golden 
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Opportunity meetings as to the earnings of distributors, 

sub -distributors, and beauty advisors, were not substan- 

tiated by the facts. (Findings of Fact 19, 21,, 22 and 28). 

In this respect the respondent contends that the "fraudu- 

lent conduct" used In the Act refers to. consumer fraud, 

and that the representations made by Koseot were not only 

not A'audulent but were not 'made to "consumers" as in- 

tended by the Act, 

First, to limit the application of the Act solely to a 

consumer, the one who ultimately uses the product, would 

be to say that this Is the only party you cannot defraud: 

-- Do what you will to the wholesaler, the middleman, but 

don't defraud the consumer. This cannot be so, The Act, 

by its very title, signifies that it is not solely a Consumer 

Law. Sec. 201-1 states "This aet shall be known ohtd may 

be cited as the 'Unfair Trade PRACTICES and Consumer 

Protection Law." (Emphasis ours). 

That the Act is not limited solely to the protection of 

4ti the consumer is inherent in Section 201-8. "Unfair methods 

of competition and unfair or deceptive -acts or, practices in 

the conduct of am tirade or commerce are hereby declared 
unlawful." 

in its brief the respondent agrees, that, it would have 

no objection to limiting the statements made at the meet- 

,ings and in its manuals regarding earnings to representa- 
tions based on .the experience of a substantial number of 

-4, people engaged in the program, provided that the potential 
income possible to a Koscot distributor or sub -distributor 

.was also Included. 

We would agree with the erespondent provided that 
the potential earnings so represented had fiCilne 'basis in 

fact.'To represent that a beauty advisor will Barn $8,000,00 

. or more per year without any known factual badis, with 
knowledge that either the -statement is false, or Made -reek: 

lessly without any concern for its truth or falsity is, in 
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our opinion, a fraudulent representation, 

The ovate situation exists with regard to statements 
that distributors can earn. $60,000. a year retail, when 
according to the evidence, no one in Pennsylvania has ever 
done so, or that by bringing one new distributor into the 
organization a month, the distributor can earn an add - 
tonal $80,000. a year. 

While we certainly approve of the patriotic atmosphere 
of the meetings, and have no objection to the enthusiasm 
displayed, this type of representation, in our opinion, is 
calculated to deceive, mislead and confuse. 

At the time of the hearings there were over SOO dis- 
tributors in Pennsylvania, According to Koseot they have 
a self-imposed quota of 4,500 in Pennsylvania. Suppose all 
800 were successful in soliciting one, not twelve, additional 
distributors in the coming year. This would amount to 
over S00 additional distributors and exceed the quota. Or, 
suppose that 60 out of the 800 plus distributors Were 
successful in soliciting one additional distributor each 
month for the next year. This would result in an additional 
720 distributorships, once again exceeding the quota, while 
the remaining 740 plus distributors had not brought in a 
single new distributor nor earned a single dollar from this 
source. Thus, the representation is without a logical basis. 

In Goodman v. F. T. C. 244 P. 2d, 684, involVing an 
appeal from a Federal Trade Commission order directing 
the petitioner to cease and desist from representing directly 
or by implication that the typical earnings of persons selling 
petitioner's course 'of instruction, are greater than they 
actually were, the court said: 

"It should be added that we are not in the 
realm of civil torts. Even in that realm the old 
rule. of CAVEAT EMPTOR has been abandoned, 
in favor of the more ethical attitude that one 
dealing with et, frtather in business had the right to 
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7.1 

rely upon representations of fact as the truth. And 

the Supreme Court has applied with great consis- 

tency this approach in dealing with the Federal 
Trade Commission by stating in a leading case: 

'The fact that a false statement may be ob- 

viously false to those who are trained and experi. 

,enced does not change its character, nor take away 

its power to deceive others less experienced. There 

is no duty resting upon a citizen to suspect the 

honesty of those with whom he transacts business. 

LAWS A? MADE TO PROTECT THE TRUST- 
, MG AS WELL.AS THE SUSPICIOUS. The best 

element of business has long since decided that 
honesty' hould govern competitive enterprises, and 

that ruse of CAVEAT EMPTOR should not be 

relied upon to reward fraud and deception.' (Em- 

phasis added)," 

There is no question that the representations com- 

plained of, and which were not based upon factual experi- 

ence, were calculated to deceive the prospective customers 

into believing that this was the experience of many die- 

tributers, and sub -distributors who had precescleci them, 

. calculated to impress them on this basis and to secure their 

purchase of a distributorship. The unconcern over the 

' accuracy of the representations or their truthfulness is, 

in our opinion, the type of deceptive practice prohibited 

by the sub -section in question. 

The remaining contention of the respondent is that 
the Unfair Trade Practices and Consumer Protection Act 

4$ is inoperative, void and unconstitutional in that it is an 

improper exercise of the police power and that the specific 

sections sought to be applied here are vague and indefinite. 

It is submitted that the pertinent constitutional provisions 

Involved are Article 1, Section 1 of the Pennsylvania Con- 

:ititution and Section 1 of the Fourteenth Amendment to 

the Constitution of the United States, 
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(1) Article 1, Section 1 of the Pennsylvania Co..' 
stitutiori: 

"AU Melt are born equally free and independ- 
ent and have certain, inherent and indefeasible 
rights, among which an those of enjoying and 
defending life and liberty, of acquiring, possessing 
and protecting property and reputation, and the 
pursuing of happiness.' 

(2) Section 1, Fourteenth Amendment of the Con- 
stitution of the United States of America: 

"All persons born or naturalized in the United 
States, and subject.tolhe jurisdiction thereof, are 
citizens of the United States and the state wherein 
they reside. No state shall abridge the privileges 
of immunities of oitizens of the United States: 
nor shall any state deprive any person of life, 
liberty, or property, without due process or law: 
nor deny to any person within its jurisdiction the 
equal protection of the law." 

The' espondent having here alleged the Act in question 
to be unconstitutional, has the burden. of overcoming the 
presumption of constitutionality, 

The court in Searfoss v..School Dist. of Borough of 
White Haven,. 897 Pa. 804, said that ". . . to construe a 
statute, if at all possible, so as not to render it unoonstitu- 
tional, is our bounden duty . . a statute should not be 
declared unconstitutional unless it violates the constitution 

. cleat*, paipalky, plainly and in such a manner as. to leave 
no doubt or hesitation in the nand of the court." 

Applying these standards we must reject and dismiss 
the contention of unconstitutionality. We find no merit in 
the allegation relative to police power, An Act that has 
as its main purpose the prohibition of unfair methodS of 
competition and unfair or deceptive acts or practices, is 

RR 434a 



Vol, 64 ORM COUNTY LIZOAL JOURNAL 97 

Connuonwealtlt of retina:, etc. vs, ICoseet Interplanetary, Ine oto. 

, clearly not restricted by the state or federal constitutional 

provisions cited. ; . 

The court in Lefleowiaz vs. I. & M. Inc., supra said: 

"Legislation designed to protect the 004924M - 

lag public against persistent fraud and illegaUtli 

is certainly considered the rightful domain of the 

state, and the wrongdoer will not be held to shield 

himself behind the cloak of the alleged unconstitu- 

tionality of a meritlees statute." 

The same defense was raised in State of Iowa v., Kos - 

cot, supra, and rejected with this explanation: 

"As to the total kw after My 1, WO:. the 

legitimacy of the application of the state's poiice 

power in such. a statute, is that referral sales have 

been a fertile field for, fraud, Such .has been the 

experience with such sales methods throughout 

the nation including Iowa. To say that such a 

statute is constitutional is not to saw that referral 
sales intrineicalty cannot be legitimate and honest 

-doubtless mem or some have been or are --it is 

simply to say that common experience indicates 

many we not and it is difficult to distinguish until 

after the fact. The same reasoning appUee to many 

statutes-to sustain a dead man's statute, a statute 

of frauds, a statute of limitations and the like is 
not to say that all situations or perscins coming 

within the statute are frauckplent. It is simOy to 

say that the situation is an apt vehiole for fraud 

and experience shows, unhappily, that it Ms been 

used often for fraud and that the general good 

will be better advanced by banning the fraud 

prone situation altogether although some legiti- 

mate dealings, or situations' are banned with it. 

Such is the situation with this statute which re- 

striats, and after Juhr 4, 1970, bans, referral type 
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sales. Accordingly the constitutional attack on the 
statute is releeted." 

Furthermore, sub -section Xii is not, in our opinion, 
either vague, indefinite or ambiguous. It plainly and clearly 
prohibits the practice carried on by the respondent, the 
payment of or the promise to pay, a fee or commission 
to a purchaser not as specific does convey its precise mean- 
ing when read against the background of the enactment 
of the Act and its purpose, as exemplified by Section 201-8. 

The court in Pat Human Relations Comm; v. Chester 
dgeh. D. 422' Pa. 157 stated: "The Canons of statutory 
construction require that a, statute be read in a manner 
which will effectuate its purpose, a, task wMoh compels 
consideration of more than a statute's literal words," The 
court then went on to say that the court may consi ti the 
historical setting which gave impetus to the law 4,` d the 
circumstances of its passage. 

Nor does the fact that this sub -section is couched in 
general terminology render it unconstitutional. That reason- 
able certainty was sufficient was set f9rth in Charles Dunn 
v. Mayor. .and Council of the City of Wilmington, 212 Atl. 
2d, 602. 

"A statute is not wneonstitutional as indefin- 
ite because it employs general terms, when such 
terms convey to a person of ordinary understand- 
ing and intelligence an adequate description of the 
prohibited act, for impossible standards of cer- 
tainty are not required. Reasonable certainty is 
sufficient." See also Henke v. Fisher, 814 Fed. 
Suppl 107. 

For these reasono the allegation of unconstitutionality 
is rejected. 

The Commonwealth has also contended that the con- 
duct of the respondent constituted a violation of the lottery 
statute. We find little merit in this argument, and in view ' 
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`of our findings we need not further discuss this contention. 

Nor do we feel that we can accede to the request of the 

Commonwealth that Koscot be restrained from conducting 

business in the Commonwealth until settlement of all claims 

made by its distributors and other members of the system. 

It is our opinion that the merit of each dispute rests en- 

tirely on the facts presented in the specific claim. There- 

fore, to issue a blanket directive compelling settlement of 

all claims, regardless of the circumstances, would be not 

only unwise and improper; but contrary to good legal 

principles. 

CONCLUSIONS OF LAW 

0) The purchasers of franchises of Koscot, whether 

- they be distributors or sub -distributors, are "buyers' as 

th term is used in the Unfair Trade Practices and Con- 

* suthdr Protection Law, 

(2) Koseot violates the Unfair Trade Practices and 

4 Consumer Protection Law by paying distributors substan- 
, 

tial sums for bringing other distributors into the Koscot 

system. 

(3) Koscot violates the Unfair Trade -Practices and 

Consumer Protection Law by paying distributors and sub - 

distributors substantial sums for bringing sub -distributors 

, into the Koseot distributor system, 

(4) The Unfair Trade Practices and Consumer Pro- 

tection Law covers not only frauds dirdeted at the ultimate 

consumer, but also any other unfair trade 'practices: , 

(5) The Unfair Trade Practices and Consumer Pro- 

tection Law prohibits unfair methods of competition and 

unfair or .deceptive acts or practices and is not limited to 

the protection of the ultimate consumer only. 

(6) Representations relative to earnings made 'by 

Koscot, its representatives, servants or employees, in its 

manuals, at its meetings or elsewhere, where they are not 
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based upon the experience of a substantial number Of the 
members of the system, are in violation of the Unfair 
Trade Practices and Consumer Protection Law, 

(7) The' Unfair Trade Practices and Consumer Pro. 
tection Law is constitutional. 

ORDER OF COURT 

AND NOW, to -wit, this 25th day of March, 1971, it Is 
hereby ordered, directed and decreed, that the respondent, 
Koscot Interplanetary, Inc., a Florida Corporation, or 
under any other name .or designation, and respondent's 
representatives, agents and employees, directly or through 
any corporate or other device, do forthwith within the 
Commonwealth of Pennsylvania, cease and desist from: 

(1) Paying, or promising 'to pay, any fee, compen- 

sation, reward or other consideration, either directly or 

indirectly, to a distributor, sub -distributor, supervisor, 
diredor, or beauty advisor, or to any other person who 

shall -purchase a position in the distribution system of 

Koscot Interplanetary, Inc. for the procurement of a con- 

tract of purchase of a distributorship, sub -distributorship; 
or other similar position by another person or for bringing 
said ether person into the; Koscot distribution system. 

(2) Making representations through its representa- 
tives, officers, agents, 'servants, employees, distributors, 
sub -distributors, directors, supervisors, or beauty advisors, 
in its manuals, at Golden Opportunity meetings, or else- 

where relating to earnings which are not based upon the 
experience -of a substantial number of persons engaged in 
the Koscot program. ' 

(0 'Utilization of any advertisement or promotional 
device which would in any way be a misrepresentation or 
cause a likelihood of confusion, 

(4) Conducting business in the Commonwealth of 
Pennsylvania through any deceptive act or practices, or 
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through any and all acts in aid or furtherance of said 
deceptive acts or practices. 

(5) 'Violating the provisions of the Pennsylvania, 
Unfair Trade Practices and Consumer Protection Law by 

any direct or indirect means. 

(6) Enaging in any activity which would violate the 
other provisions of the injunction, either directly or in- 

directly, 
Nothing herein contained shall affect the obligation 

of the respondent as set forth in the Assurance of Volun- 

tary Compliance, effective July 1, 1969 and recorded at 
1,941 A 1969 in the Court of Common Plias of this county, 
Furthermore, this court shall retain jurisdiction over the 
respondent for the 'purpose of enforcing this injunction, 
including the assessment of Civil Penalties, as provided 
for in Section 8 of the Unfair Trade Practices and Pon - 
Sumer Protection Law, 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

Commonwealth of Pennsylvania, 
By Josh Shapiro, Attorney General; 
Pennsylvania Department of Insurance, : 

By Jessica K. Altman, Insurance 
Commissioner and Pennsylvania 
Department of Health, By Rachel 
Levine, Secretary of Health, 

Petitioners 

v. : No. 334 M.D. 2014 

UPMC, A Nonprofit Corp.; 
UPE, a/k/a Highmark Health, 
A Nonprofit Corp. and Highmark, Inc., 
A Nonprofit Corp., 

Respondents 

SCHEDULING ORDER II 

AND NOW, this 12th day of March, 2019, after status/scheduling 
conference with counsel on March 7, 2019, it is ORDERED and DECREED that 
this Court's Scheduling Order I dated February 25, 2019 shall be supplemented as 
follows: 

1) Consistent with Pa. R.C.P. No. 213(b), in the absence of objection, in 
recognition of the public interest, in and potentially far-reaching impact 
of the litigation, and in further recognition of the need for some 
resolution of a portion of this litigation before June 30, 2019, Count I 
of the Commonwealth's Petition to Modify is severed from the other 
Counts of the Petition, and shall be litigated separately and 
expeditiously, as more fully set forth below; any dispositive orders 
pertaining to Count I of the Petition to Modify shall be deemed to 
include permission to appeal from this Court ("lower court") pursuant 
to Pa.R.A.P. 1311, and contain the statement prescribed by 42 Pa. C.S. 
§702(b), without further application by the parties; and 

2) Respondent UPMC shall have until the close of business on Monday, 
March 18, 2019, to file a reply brief in support of its Motion to Dismiss 
or Preliminary Objections; and 
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3) All interrogatories, requests for production, and requests for admissions 
shall be answered within 30 days after service. All documents being 
produced shall be produced as expeditiously as possible on a rolling 
basis with production commencing at the time the written responses are 
served; and 

In the event litigation on Count I of the Petition to Modify goes forward after 
the Court decides Respondent UPMC's Motion to Dismiss or Preliminary 
Objections: 

4) Respondent UPMC shall file an Answer to Count I of Commonwealth's 
Petition to Modify within 10 days of this Court's decision on the 
Motion to Dismiss or Preliminary Objections; and 

5) Any new petitions to intervene shall be filed no later than the close of 
business on March 26, 2019; and 

6) Petitioners shall be limited to a total of 15 depositions, and Respondent 
UPMC shall be limited initially to a total of 15 depositions, but for each 
deposition sought by Respondents Highmark (not to exceed 15), 
Respondent UPMC will be entitled to an additional deposition, the 
intention being that each "side" will be allowed an equal number of 
depositions; and 

7) Any expert witness who will testify at any trial or fact-finding hearing 
shall prepare a signed expert report stating the substance of the facts 
and opinions to which the expert is expected to testify and a summary 
of the grounds for each opinion. All expert reports shall be served no 
later than the close of business on Monday, May 6, 2019; and 

8) By the close of business on Monday, May 13, 2019, the parties shall 
file and serve pretrial memoranda consistent with the requirements of 
Pa. R.C.P. No. 212.2; a pretrial conference shall be held in Courtroom 
3002 of the Pennsylvania Judicial Center, Third Floor, Harrisburg, 
Pennsylvania, commencing at 11:00 a.m. prevailing time on Monday, 
May 20, 2019; and 

9) If needed, a non jury trial on Count I of the Commonwealth's Petition 
to Modify shall commence Wednesday, May 29, 2019, in Courtroom 
3002 of the Pennsylvania Judicial Center, at 10:00 a.m. prevailing time. 
The Commonwealth, as the moving party, shall arrange for court 
reporting services for the trial. The parties shall appear with exhibits 

RR 441a 



pre -marked and with sufficient copies for opposing counsel and the 
Court. The parties should be prepared to file proposed findings of fact 
and conclusions of law within five business days of the close of the 
record. 

ROBERT SIMPS udge 

Certified from the Record 

MAR 13 2019 

And Order Exit 
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