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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,

By KATHLEEN G. KANE, Attorney General;

PENNSYLVANIA DEPARTMENT OF INSURANCE,

By MICHAEL CONSEDINE, Insurance Commissioner
and

PENNSYLVANIA DEPARTMENT OF HEALTH,

By MICHAEL WOLF, Secretary of Health,

Petitioners, . .
D o
V. : No M.D. 2014

UPMC, A Nonprofit Corp.; : ' -

UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp.
and

HIGHMARK, INC., A Nonprofit Corp.;

Respondents. g

NOTICE

YOU HAVE BEEN SUED IN COURT. If you wish to defend against the claims set forth in
the following pages, you must take action within twenty (20) days after this Complaint and
Notice are served, by entering a written appearance personally or by attorney and filing in
writing with the Court your defenses or objections to the claims set forth against you. You
are warned that if you fail to do so the case may proceed without you and a judgment may
be entered against you by the Court without further notice for any money claimed in the
Complaint or for any other claim or relief requested by the Plaintiff. You may lose money
or property or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT
HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW.

THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A
LAWYER,

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO
PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT MAY OFFER
LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE.

MidPenn Legal Services Dauphin County Lawyer Referral Service
213-A North Front Street 213 North Front Street
Harrisburg, PA 17101 Harrisburg, PA 17101

(717) 232-0581 (717) 232-7536
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,

By KATHLEEN G. KANE, Attorney General;

PENNSYLVANIA DEPARTMENT OF INSURANCE,

By MICHAEL CONSEDINE, Insurance Commissioner
and

PENNSYLVANIA DEPARTMENT OF HEALTH,

By MICHAEL WOLF, Secretary of Health,

Petitioners, :
V. : No. M.D. 2014

UPMC, A Nonprofit Corp.;

UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp.
and

HIGHMARK, INC., A Nonprofit Corp.;

Respondents.
AVISO

USTED HA SIDO DEMANDADO/A EN CORTE. Si usted desea defenderse de las demandas
que se presentan més adelante en las siguientes paginas, debe tomar accién dentro de los
préximos veinte (20) dias después de la potificacion de esta Demanda y Aviso radicando
personalmente o por medio de un abogado una comparecencia escrita y radicando en la Corte por
escrito sus defensas de, y objecciones a, las demandas presentadas aqui en contra suya. S¢ le
advierte de que si usted falla de tomar accién como se describe anteriormente, el caso puede
proceder sin usted y un fallo por cualquier suma de dinero reclamada en la demanda o cualquier
otra reclamaci6n o remedio solicitado por el demandante puede ser dictado en contra suya por la

Corte sin m4s aviso adicional. Usted puede perder dinero o propiedad u otros derechos
importantes para usted.

USTED DEBE LLEVAR ESTE DOCUMENTO A SU ABOGADO INMEDIATAMENTE. SI
USTED NO TIENE UN ABOGADO, LLAME O VAYA A LA SIGUIENTE OFICINA. ESTA

OFICINA PUEDE PROVEERLE INFORMACION A CERCA DE COMO CONSEGUIR UN
ABOGADO.

SI USTED NO PUEDE PAGAR POR LOS SERVICIOS DE UN ABOGADO, ES POSIBLE
QUE ESTA OFICINA LE PUEDA PROVEER INFORMACION SOBRE AGENCIAS QUE

OFREZCAN SERVICIOS LEGALES SIN CARGO O BAJO COSTO A PERSONAS QUE
CUALIFICAN.

MidPenn Legal Services Dauphin County Lawyer Referral Service
213-A North Front Street 213 North Front Street
Harrisburg, PA 17101 Harrisburg, PA 17101
(717)232-0581 (717) 232-7536

RR 444a



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,

By KATHLEEN G. KANE, Attorney General;

PENNSYLVANIA DEPARTMENT OF INSURANCE,

By MICHAEL CONSEDINE, Insurance Commissioner
and

PENNSYLVANIA DEPARTMENT OF HEALTH,

By MICHAEL WOLF, Secretary of Health,

Petitioners, ER—
v. :  No. M.D. 2014
. x
UPMC, A Nonprofit Corp.; s SN
UPE, a/k/a, HIGHMARK HEALTH, A Nonprofit Corp. = -
and -

HIGHMARK, INC., A Nonprofit Corp.;

Respondents.

PETITION FOR REVIEW

The Commonwealth of Pennsylvania acting as parens patrige through its Attorney
General, Kathleen G. Kane, its Insurance Commissioner, Michael F. Consedine, and its Secretary
of Health, Michaet Wolf, by and through the Office of General Counsel, bring this action to
redress violations of the Unfair Trade Practices and Consumer Protection Law (Consumer
Protection Law), 73 P.S. §§201-1—201-9.3, the Insurance Companies Law of 1921, 40 P.5.

§§991.2101-991.2193 (Act 68), and breach of a third party beneficiary contract.

RR 445a



JURISDICTION

This Court has original jurisdiction over this action pursuant to Section 761(a)(2) of the
Judicial Code, 42 Pa.C.S. § 761(a)(2), which gives this Court jurisdiction over actions
initiated by the Commonwealth.
PARTIES

Petitioner, the Commonwealth of Pennsylvania is acting as parens patriae through its
Attorney General, Kathleen G. Kane (Commonwealth), with her office located on the
14™ Floor of Strawberry Square, in Harrisburg, Pennsylvania 17120.

Petitioner, the Pennsylvania Insurance Department through its Insurance Commissioner,
Michael F. Consedine, is located on the 13™ Floor of Strawberry Square, in Harrisburg,

Pennsylvania 17120,

Petitioner, the Pennsylvania Department of Health through ilts Secretary of Health,
Michael Wolf, is located in the 8™ Floor of the Health and Welfare Building, West 625
Forster Street, Harrisburg, PA 17120,

Respondent, UPMC is a domestic, nonprofit corporation incorporated on June 10, 1982,
on a non-stock, non-membership basis, with its registered office located at U.S. Steel
Building, 200 Lothrop Street, Pittsburgh, Pennsylvania 15213. Unless otherwise
specified, all references to “UPMC” include all of its controlled nonprofit and for-profit
subsidiaries, partnerships, trusts, foundations, associations or other enfities however
styled.

Respondent, UPE, also known as Highmark Health, was incorporated on October 20,

2011, on a non-stock, non-membership basis, with its registered office located at Fifth
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10.

11.

Avenue Place, 120 Fifth Avenue, in Pittsburgh, Pennsylvania 15222. UPE serves as the
sole controlling member of Highmark, Inc.

Respondent, Highmark, Inc., is a domestic, nenprofit corporation incorporated on
December 6, 1996, with its registered office located at Fifth Avenue Place, 120 Fifth
Avenue,‘ in Pittsburgh, Pennsylvania 15222. Unless otherwise specified, all references to
“Highmark” include UPE and all of its controlled nonprofit and for-profit subsidiaries,

partnerships, trusts, foundations, associations or other entities however styled.

FACTS
Paragraphs 1 through 7 are incorporated as if fully set forth.
At all times relevant and material, UPMC has operated as the parent corporation and
bontrolhng member of a nonprofit academic medical center and mtegrsi\tei:l health care
delivery system supporting the health care, research and educational services of its
constituent hospitals and providers.
UPMC controls more than 20 academic, community and specialty hospitals, more than

400 clinical locations, and employs more than 3,300 physicians.

UPMC’s website at www.upme.com describes UPMC’s mission, vision and values as

follows:
Our Mission:

UPMC’s mission is to serve our community by providing outstanding patient
care. ...

Qur Vision:

Putting our patients at the center of everything we do and creating a model
that assures that every patient gets the right care, in the right way, at the right
time, every time.
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12.

13.

14.

QOur Values:

Our_patients and members are our first priority and we strive to be
responsive to their needs as well as those of the thousands of family members,

visitors and community residents who walk through our doors, email, text or -

call us every day.

http://www.upme.com/why-upme/mission/pages/default.aspx {emphasis added).

UPMC’s “Patients’ Rights and Respensibilities,” posted in various offices of its
subsidiaries and published on its web site provides in pertinent part:

At UPMC, service to our patients is our top priority. . . ..

13. A patient has the right to medical and nursing services without
discrimination based upon race, color, age, ethnicity, religion,
sex, sexual orientation, national origin, source of payment, or
marital, veteran, or handicapped status.

See, http://www.upme.com/patients-visitors/patient-info/pages/patient-rights-
responsibilities.aspx (emphasis added).

UPMC is the dominant provider of health care services throughout western Pennsylvania
accounting for approximatety 60% of the medical-surgical market share in Allegheny
County and 35.7% of the medical-surgical market share in the 29 county region of
western Pennsylvania.

UPMC is also the ultimate controlling person of an insurance holding company system
that includes, inter alia, three domestic¢ stock insurance companies, two domestic risk-
assuming preferred providers and three domestic health maintenance organizations
(collectively UPMC Insurance Subsidiaries), including the UPMC Health Plan, covering
approximately 2 million members throughout western Pennsylvania in competition with

other health plans.
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15.

16.

17.

18.

19.

20.

21.

22.

UPMC and the UPMC Insurance Subsidiaries are engaged in the business of insurance in
the Commonwealth of Pennsylvania.

Highmark Iealth is the ultimate controlling person of an insurance holding company
system that includes, inter alia, domestic hospital plan corporations and professional
health services plan corporations, domestic stock insurance companies, domestic health
maintenance organizations and a domestic risk-assuming preferred provider organization
(collectively Highmark Health Insurance Subsidiaries).

Highmark Health and the Highmark Health Insurance Subsidiaries are engaged in the
business of insurance in the Commonwealth of Pennsylvania.

Highmark’s Blue Cross Blue Shield subsidiaries are independent licensees of the Blue
Cross Blue Shield Association, and operate respectively as a certified hospital plan
corporation (Blue Cross) and a certified professional health Service cerporation (Blue
Shield) pursuant to Sections 6103 and 6307 of the Hospital Plan Corporations Act and the
Professional Health Services Plan Corporation Act, respectively. 40 Pa.C.S. §§ 6103 and
6307.

Highmark is the largest health plan throughout UPMC’s service area in western
Pennsylvania, accounting for more than 60% of the region’s health plan market.
Historically, UPMC has always contracted with Highmark for its commercial insurance
products.

In the spring of 2011, UPMC announced that it would not agree to renew or renegotiate
its provider agreement with Highmark, which was due to expire on December 31, 2012.
UPMC justified its refusal to renew its coniractual relationship with Highmark in the

spring of 2011 because of Highmark’s propesal to affiliate with the West Penn Allegheny
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23.

24.

25.

26.

Health System, another nonprofit health care provider, which would create the region’s
second charitable integrated health care delivery system in competition wifh UPMC. An
integrated health care delivery system includes physicians, hospitals, ancillary care and a
health insurer all under the control of one entity. UPMC was then western Pennsylvania’s
only integrated health care delivery system.

The expiration of the UPMC/Highmark provider agreement would have subjected all of
Highmark’s health insurance members to UPMC’s significantly higher out-of-network
charges for their health care needs unless they ei’Fher switched their health care provider
away from UPMC or their health plan away from Highmark to one of the health insurers
with which UPMC had contracted, albeit at higher prices.

UPMC’s announcement resulted in legislative hearings and an agreement with Highmark
negotiated through the Governor’s office, dated May 1, 2012 (Mediated Agreement).
Under the terms of the Mediated Agreement, UPMC and Highmark agreed to provide in-
network access to all UPMC hospitals and physicians for Highmark commercial and
Medicare Advantage members through December 31, 2014, Highmark and UPMC agreed
to the contract extension until the end of 2014 to provide substantial and definite time for
patients to make appropriate arrangements for care and climinate the need for any
possible governmental intervention under Act 94, 40 Pa.C.8. § 6124 (d), which deals with
the termination of provider contracts by hospital plan corporations.

Under the terms of the Mediated Agreement, Highmark and UPMC also agreed to
negotiate rates and terms for continued Highmark member access to certain UPMC

services on an in-network basis beginning in 2015, including Western Psychiatric

Tnstitute and Clinic, certain onéological services, UPMC Bedford Memorial, and UPMC
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27.

28.

29.

30.

31.

Venango (Northwest). Highmark members in a continuing course of treatment at UPMC
would also continue to have in-network access to UPMC hospital and physician services.
UPMC-Highmark arrangements with UPMC Mercy and Children’s Hospital of
Pittsburgh of UPMC would remain in effect, with existing arrangements regarding
UPMC Hamot extended until December 31, 2014.

The Mediated Agreement provided that, “The agreement, in principle, is binding and will
be implemented through formal agreements to be completed by June 30, 2012.”

On May 2, 2012, Highmark and UPMC issued a Joint Statemeni announcing the
Mediated Agreement to the public as providing in-network access to all UPMC hospitals
and physicians for Highmark commercial and Medicare Advantage members until
December 31, 2014. A true and correct copy of the May 2, 2012 Joint Statement by
Highmark and UPMC is aitached as Exhibit “A”.

On or about April 23, 2013, the Pennsylvania Insurance Department (PID) approved
Highmark’s affiliation with the West Penn Allegheny Health System and they now
operate under a newly formed charitable, nonprofit parent, UPE, doing business as
“Highmark Health.”

Highmark’s filing and supporting materials submitted to the PID contemplated a “base
case” scenario where Highmark would not have a continued contractual relationship with
UPMC. The PID’s approval was largely premised on acceptance of Highmark’s base
case scenario.

Highmark Health serves as the sole contr’ollling_ member of the system’s health plan and
provider subsidiaries; the health plan subsidiary continues to operate under the name,

“Highmark” while another newly formed provider subsidiary operates under the name,
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32.

33.

34.

35.

“Allegheny Health Network,” which serves as the sole controlling member of the West
Penn' Allegheny Health System, the Jefferson Regional Health System, and the St.
Vincent’s Health System.

In approving the Highmark/West Penn affiliation described above, the PID prohibited
Highmark from agreeing to any future provider contracts containing anti-tiering and anti-

steering provisions, which are contract provisions UPMC has traditionally insisted upon.

On June 12, 2013, UPMC’s Board of Directors allegedly resolved, infer alia, to forego

“any extension of the existing commercial confracts, or any new commercial contracts,
providing Highmark with in-network access to any current UPMC hospitals or physicians
in Southwestern Pennsylvania heyond Children’s Hospital of Pittsburgh of UPMC,
Western Psychiatric Institute and Clinic, UPMC Northwest, UPMC Bedford Memorial

and certain other services . . . as specified in the Mediated Agreement . ..."” :
UPMC purports to have taken these actions because Highmark is now a competitor in the
health care provider market and will be “tiering and steering” its bealth plan customers to
move patients from UPMC into Highmark’s new system. “Tiering” is the practice of
haviog “tiers” of providers in a network. If members seek care from providers in
preferred tiers, they typically pay lower co-pays or co-insurance (the percentage of the
bill the consumer pays). If members seek care at non-preferred previders in the network,
they pay higher co-pays and co-insurance. “Steering” is the practice of offering some
incentive to members to use one provider over another.

UPMC contends that such “tiering and steering” practices by Highmark would have a

deleterious financial impact on UPMC.
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36.

37.

38.

39.

40.

41.

The UPMC Health Plan, however, offers tiered products providing UPMC’s members
Jower cost-sharing amounts if they use UPMC’s providers.

UPMC has used its UPMC Health Plan to “tier and steer” members to UPMC providers
and has openly competed against Highmark in the insurance market for more than a
decade without Highmark similarly refusing to contract with UPMC as one of its
competitors,

Many people obtain their health plans through their employers and will not be able to
change their insurance to avoid UPMC’s higher out-of-network charges unless their
employers change or add another health plan to their employee benefit plans. Moreover,
UPMC’s contracts with other health plans are at higher rates than Highmark’s contracts

and prohibit steering and tiering, thereby putting those firms at a disadvantage to

Highmark and the UPMC Health Plan.
Pursuant to the Emergency Medical Treatment and Labor Act (EMTALA,), 42 US.C. §

1395dd, a hospital is required to treat all persons who come to an emergency room when

in an emergency medical condition or in labor.

UPMC’s hospitals get more than 50% of admissions from their emergency rooms. When
a patient is treated for an emergency condition or admitted for an emergency, the
patient’s health plan is obligated to pay for the patient’s cére.

Since patients in an émergency medical condifion often have no control over which
emergency room they are taken to when their emergency occurs, it is common for
patients to be taken to emergency rooms of hospitals which are outside the networks of

their health plans.
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42,

43.

44,

46.

47.

In such circumstances, the health plan pays the bill of the hospital at rates negotiated on
an ad hoc basis.

UPMC tenders bills to the health plans at full charges, their highest prices, and each bill
is individually negotiated.

If Highmark does not have a contract with UPMC, its members will, nonetheless still
arrive at UPMC emergency rooms. Highmark and UPMC will negotiate each bill and
Highmark will pay significantly higher prices for the treatment of consumiers in
emergency medical conditions than it does currently. These high costs will be borne
immediately by all area employers who are self-insured. Employers who are fully
insured will pay higher insurance rates in the future as the higher costs are incorporated

in their rate base.

The ongoing contractual disputes between UPMC and Highmark have escalated to the

point that both entities have engaged in extensive and costly lobbying, advertising-

campaigns, and litigation which have further contributed to the public’s confusion and
misunderstanding.
COUNT 1

UPMC’S AND HIGHMARK’S BREACH OF MEDIATED AGREEMENT,
LIABILITY TO PUBLIC AS THIRD-PARTY BENEFICIARY

Paragraphs 1 through 45 are incorporated as if fully set forth.

Under the Mediated Agreement, Highmark’s members were intended to have access to
all of UPMC’s providers through at least December 31, 2014 to smooth the public’s
transition in the changing relationship between UPMC and Highmark, making the public-

at-large a third-party beneficiary of the Mediated Agreement.
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48.

49,

50.

51.

In recognition of special community needs énd certain unique services provided by
Western Psychiatric Institute, UPMC Northwest, and UPMC Bedford Memorial,
Highmark and UPMC agr"eegl’ to negotiate terms and conditions for continued in-network
access to those entities.

UPMC and Highmark agreed to negotiate terms and conditions for continued in-network
access to certain UPMC oncological services.

Highmark and UPMC agreed that Highmark members in a continuing course of treatment
would have in-network access to UPMC hospitals and providers.

More than two years after executing the Mediated Agreement on May 1, 2012, UPMC
and Highmark have yet to reach definitive agreements for:

a. continued in-network access to Western Psychiatric Institute, UPMC Northwest,

and UPMC Bedforcﬁflemoriai;

b. continued In-network accesé to certain UPMC oncological services and are now
arbitrating the appropriate rates for those services as well as their respective
abilities to change the rates or fee schedules;

c. continued in-network access for Highmark members in a continuing course of
treatment at UPMC hospitals and providers;

d. continued in-network access to other UPMC hospitals and providers serving
special local community needs or providing unique services, including, but not
limited to, UPMC Altoona, UPMC Hamot, UPMC Horizon, and Kane
Community Hospital;

e. access. to other UPMC providers serving non-UPMC locations or facilities under

joint ventures, service agreements, ox otherwise;
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continuity of care services to be provided by UPMC to Highmark members
beginning January 1, 2015 — nor have they settled upon the rates for continuity of

care services; and

g. the terms and conditions under which Highmark will pay for services rendered
through referrals to out-of-network UPMC facilities by in-network UPMC
providers.

52.  The lack of the definitive agréements complained of have caused confusion and

uncertainty for patients and have denied the public the benefit of the smooth transition the

Mediated Agreement intended.

WHEREFORE, the Commonwealth respectfully requests that this Honorable Court find

Highmark and UPMC to be liable to the Commonwealth on behalf of the public as a third-party

beneficiary to the Mediated Agreement and:

a.

Require respondents to reach an agreement for hospital, physician and follow-up
care services to Highmérk members at Western Psychiatric Institute and Clinic,
and for certain oncological, trauma and behavioral health services to Highmark
members at any UPMC facility within 30 days of this Court’s order and, failing
such agreement, impose last best offer arbitration;

Require respondents to reach an agreement concerning UPMC hospitals and
providers that serve special local community needs or provide unique services,
including, but not limited to Western Psychiatric Institute and Clinic, UPMC
Bedford Memorial, UPMC Venango (Northwest), UPMC Hamot, UPMC
Altoona, UPMC Horizon, and Kane Community Hospital within 30 days of this

Court’s order and, failing such an agreement, impose last best offer arbitration;
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53.

54,

C. For the emergency room services EMTALA requires UPMC to provide to
Highmark members, require respondents to reach an agreement for hospital,
physician and follow-up care services at all UPMC hospitals within 30 days of
this Court’s order and, failing such an agreement, impose last best offer
arbitration;

d. Require that respondents reach an agreement for hospital, physician and follow-
up services for Highmark merobers who are part of vulnerable populations,
including,. but not limited to, consumers age 65 and older who are eligible or
covered by Medicare/Medicare Advantage/MediGap health plans; and consumers
who are eligible or covered by CHIP, Medicaid fee-for-service and Medicaid
managed care health plans within 30 days of this Court’s order and, failing such
an agreement, impose last best offer arbitration; and

€. Order any other relief that the Court deems appropriate.

COUNT 11

UPMC’S VIOLATIONS OF THE CONSUMER PROTECTION LAW,
ENGAGING IN UNFAIR CONDUCT CAUSING SUBSTANTIAL INJURY TO
CONSUMERS WHO CANNOT AVOID THE RESPONDENT’S SUBSTANTIALLY
HIGHER “OUT-OF-NETWORK” COSTS FOR ITS HEALTH CARE SERVICES.

Paragraphs 1 through 52 are incorporated as fully set forth.

At all times relevant and material, UPMC engaged in and continues to engage in trade or
commerce within Pennsylvania by advertising, marketing, promoting, soliciting, and
selling an array of medical products and services, including acute inpatient hospital care,

outpatient care, physician services and the UPMC Health Plan insurance products and
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55.

56.

services directly and indirectly to consumers, within the meaning of Section 2 of the
Consumer Protection Law, 73 P.S. § 201-2.
UPMC’s decision to forego all future contractual relationships with Highmark after
December 31, 2014, violates:
a. its representations set forth in its mission statement on its web site that,

“[o]ur patients and members are our first priority and we strive to be

»

responsive to their needs ....”; and
b. its representations set forth in its “Patients’ Rights and Responsibilities”
that, “[a] patient has the right to medical and nursing services without

discrimination based upon . . . [the] source of payment . . . .”

Sections 2(4)(iii), (v), (viii) and (xxi) of the Consumer Protection Law define “unfair or

(ieceptive acts or practices” as follows:

(iii) Causing likelihood of confusion or of misunderstanding as to
affiliation, connection or association with, or certification by,

another;

(v) Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits or quantities that they do
not have or that a person has a sponsorship, approval, status,

affiliation or connection that he does not have;
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57.

58.

59.

60.

(viii) Disparaging the goods or services or business of another by false

or misleading representation of fact;

(xxi) Engaging in any other fraudulent or deceptive conduct which

creates a likelihood of confusion or of misunderstanding.

73 P.S. §201-2(4)(ii), (v), (vii) and(xi).

Section 3 of the Consumer Protection Law, 73 P.S. §201-3, declares unfair and deceptive
acts or practices to be unlawful.
Section 4 of the Consumer Protection Law, 73 P.S. §201-4, empowers the Attorney
General to bring actions in the name of the Commonwealth to restrain persons by
temporary and permanent injunction from using any act or practice declared to be
unlawful by Section 3 of the Consumer Protection Law, 73 P.S. §201-3.
Section 4.1 of the Consumer Protection Law, 73 P.S. §201-4.1, provides that, “whenever
any court issues a permanent injunction to restrain and prevent violations of this act . . .
the court may in its discretion direct that the defendant or defendants restore to amy
person in interest any moneys or property . . . which may have been acquired by means of
any violations of this act....”
Section 8(b) of the Consumer Protection Law provides:
In any action brought under section 4 of this act, if the court finds that a
person, firm or corporation is willfully using or has willfully used a
method, act or practice declared unlawful by section 3 of the act, the
Attorney General . . . may recover, on behalf of the Commonwealth of
Pennsylvania, a civil penalty of not exceeding one thousand dollars
($1,000) per violation, which civil penalty shall be in addition to other
relief which may be granted under sections 4 and 4.1 of this act. Where the
victim of the willful use of a methad, act or practice declared unlawful by

section 3 of this act is sixty years of age or older, the civil penalty shall not
exceed three thousand dollars ($3,000) per violation, which penalty shall
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61.

62.

63.

64.

65.

be in addition to other relicf which may be granted under section 2 and 4.1
of this act.

73 P.S. §201-8(b).

UPMC has represented to the public generally, and to its patients in particular, that
UPMC’s vision is “Putting our patients at the center of everything we do and creating a
model that assures that every patient gets the right care, in the right way, at the right time,
every time.”

UPMC has described it values to the public generally, and to its patients in particular, that
“Qur patients and members are our first priority and we strive to be responsive to their
needs ... "
UPMC’s decision to forego all future commercial contractual relationships with
Highmark after December 31, 2014, beyond those provided for in the Mediated
Agreement, however, will inevitably result in thousands of unintended “out-of-network™
medical procedures per year.

As alleged, many of those “out-of-network” protedures will be due to circumstances
beyond the consumers’ control.

As such, UPMC’s discriminatory conduct subjects consumers to suffer unfair and
substantially higher “out-of-network” charges for its health care services and is at odds

with UPMC’s representations to the public.

WHEREFORE, the Commonwealth respectfully requests that this Honorable Court:
a. Find that UPMC has engaged in unfair methods of competition and unfair
or deceptive acts or practices within the meaning of Section 201-4 of the

Consumer Protection Law;
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b. Find that UPMC has willfully engaged in unfair and unconscionable acts
or practices in violation of Section 201-3 of the Consumer Protection Law
by pursuing a strategy of subjecting consumers to unfair and substantially
higher “out-of-network” charges under _circumstances beyondA the
consumers’ control;

c. Pursuant to Section 201-4 of the Consumer Protection Law, enjoin UPMC
its agents, representatives, servauts, emplo.yees, successors, and assigns
from imposing unfair and substantially higher “out-of-network™ charges
for its health care services by limiting UPMC’s charges to no more than a
reasonable price consistent with UPMC’s charitable mission;

d. Award the Commonwealth its costs of investigation and attorneys' fees in
this action pursuant to Section 201-4.1 of the Consumer Protection Law;
and

e. Order any other relief the Court deems appropriate. )

COUNT 111

UPMC AND HIGHMARK’S VIOLATIONS
OF THE INSURANCE COMPANY LAW OF 1921

66.  Paragraphs 1 through 63 are incorporated as if fully set forth.
67. Act 68 empowers the Pennsylvania Insurance Department and the Pennsylvania
Department of Health to bring actions in the name of the Commonwealth to enjoin any

aetion in vielation of Act 68, 40 P.S. §991.2182(c).
68.  Inthe Mediated Agreement, Highmark and UPMC agreed, in recognition of special local

community needs and certain unique services provided by UPMC, to negotiate terms and
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69.

70.

71.

73.

74.

75.

conditions for continued in-network access to Western Psychiatric Institute, UPMC
Northwest, and UPMC Bedford.

In the Mediated Agreement, Highrhark and UPMC agreed, in recognition of special local
community needs and certain unique services provided by UPMC, to negotiate terms and
conditions for continued in-network access to certain oncological services.

In the Mediated Agrecinent, Iighmark and UPMC agreed that Highmark members in a
contintiing course of treatment would have in-network access to UPMC hospitals and
providers.

UPMC and Highmark have negotiated a Term Sheet for in-network services at Western
Psychiatrie Institute, UPMC Northwest and UPMC Bedford Memorial. However, UpPMC

and Highmark have not reached a definitive agreement.

UPMC and Highmark have not agreed on a contract for other UPMC hospitals and -

providers that serve special local community needs or provide unique services, including,
but not limited to, UPMC Hamot, UPMC Horizon, and Kane Community Hospital.
UPMC and Highmark have not agreed on a contract for other UPMC providers that

service non-UPMC locations or facilities under joint ventures, services agreement, or

- otherwise.

UPMC and Highmark are currently engaged in a dispute concerning the appropriate rate
of payment for oncological services and the parties’ ability to change rate or fee
schedules.

UPMC and Highmark have not agreed on the continuity of care services to be provided
by UPMC to Highmark members beginning January 1, 2015 or the rates for such

services.
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76.

17.

UPMC and Highmark have not agreed on the terrns and conditions under which

Highmark will pay for services rendered upon referral to an put-of-network UPMC

facility by an in-network UPMC provider.

The ongoing contractual dispute threatens the adequacy of Highmark’s network and the

access of Highmark members to emergency care at reasonable cost.

WHEREFORE, the Commonwealth respectfully requests that this Honorable Court;

d.

Find that UPMC’s and Ilighmark’s ohgoing contractual dispute has threatened
and continues to threaten the adequacy of Highmark’s network in violation of Act
68, 40 P.8.§ §991.2111(1) and 2111(4);

Require that respondents reach an agreement for hospital, physician and follow-
up care services to Highmark members at Western Psychiatric Institute and
Clinic, and for certain oncological, trauma and behavioral health services to
Highmark members at any UPMC facility within 30 days of this Court’s order
and, failing such agreement, impose last best offer arbitration;

Require that respondents reach an agreement concerning UPMC hospitals and

providers that serve special local community needs or provide unigue services,

including, but not limited to Western Psychiatric Institute and Clinic, UPMC
Bedford Memorial, UPMC Altoona, UPMC Venange (Northwest), UPMC
Hamot, UPMC Altoona, UPMC Horizon, and Kane Community Hospital within
30 days of this Court’s order and, failing such an agreement, impose last best
offer arbitration;

For the emergency room services EMTALA requires UPMC to provide to

Highmark members, require that respondents reach an agreement for hospital,
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physician and follow-up care services at all UPMC hospitals within 30 days of
this Court’s order and, failing such an agreement, impose last best offer
arbitration ;

e. Require that respondents reach an agreement for hospital, physician and follow-

up services for Highmark members who are part of vulnerable populations,

including, but not limited to consumers age 65 and older who are eligible or

covered by Medicare/Medicare Advantage/MediGap health plans; and consumers

who are eligible or covered by CHIP, Medicaid fee-for-service and Medicaid |
managed care health plans within 30 days of this Court’s order and, failing such

an agreement, impose last best offer arbitration; and

f. Order any other relief that the Court deems appropriate.

Respectfully submitted,

JAMES D. SCHULTZ,
General Counsel, On Behalf Of

KATHLEEN G. KANE,
Attorney General

il Yl >

MICHAEL FE. CONSEDINE
Insurance Commissioner

hf amés A. Donahue, I11 MICHAEL WOLF
[Executive Deputy Attorney General Secretary of Health
PA Office of Attorney General
Public Protection Division

14™ Floor, Strawberry Square 7 i ‘ é
Harrisburg, P A 17120 By:
Telephone: (717) 787-9716 Yen T. Lu
PA Bar No: 42624 Chief Counsel
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Joint Statement by Highmark and UPMC - Page 1 of 2

i g;‘r‘
UP / % / ! e CHAE@GIHG
FAEICAE

NEWS RELEASE SEARCH
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UPMC/University of Pittsburgh Schools of the Health Sciences

! "H‘-« .
CHANGING .
U_PMC B CHTIHE For Journalists

Paul Wood
- Joint Statement by Highmark and UPMC Yo President & Chiet
ommunications Officer,
. _ Public Relations
PITTSBURGH, May 2 — Highmark and UPMC are pleased fo announce that they have Telephone; 412-647-6647
reached an agreement in principle to provide for in-network acgess to all UPMC o
hicspitals and physicians for Highmark Commearcial and Medicare Advantaga g:igztlgsqumes

members uniil December 31, 2014.

in addltlon in recognmon ofspeclal iocal community needs and certain umque

services offered by UPMC, and to minimize access taczﬁe and rate disputes, nghmark and UPMC have agreed to
negotiate rates and terms for continued Highmark member access to certain UPMC services on an in-network basis starting
i 2015, including Western Psychiatric Institute and Clinic, certain oncological services, UPMC Bedford, and UPMC
Northwest. Highmark members in 2 continuing course of freatment at UPMC will also cantinue to have in- network access to

UPMC hospital and physician services.

Current Highmark-UPMC arrangements regarding UPMC Mercy and Children’s Hospital are unaffecied by this agreement
and will remain in effect. The current Highmark-UPMC arrangements regarding UPMG Hamot, which expire on June 30,
2013 with an additional one-year run-out period, will be extended by six months to December 37, 2014.

As part of its community benefit mission, UPMC will also continue to provide in-network hospital and physician services at
preferred rates for cartain Highmark plans which serva vulnerable populations, specifically Special Care, pa fair care, CHIP
and Guaranteed Issue plans, for such time as these plans continue to be offersd by Highmark. .

The contractual extension untif the end of 2014 will provide for sufficient and definite ime for patients to make appropriate
arrangements for their care and eliminate the need for any possible governmental intervention under Act 84. Highmark has
agreed not to seek or support such intervention in return for UPMC’s agresment to the extension.

This agreement was reached with the assistance of a mediator designated by Govemnor Corbett and the support of
interested legislators. The agreement in principle is binding and will be implemented through formal agreemsnts to be
completed by June 30, 2012,

For help in finding a doctor or health service that suits your needs, call the UPMC Referral Service at 412-847-UPMC (§762) or 1-800-533-
UPMC {8762), Belect opticn 1.

UPMC is an equal opportunity ernployer. UPMG policy prohibits discrimination or harassment on the basis of race, color, religion, ancestry,
national crigin, age, sex, genetics, sexual crientation, marital status, familial status, disability, veteran status, or any other legally protected
group status. Further, UPMC wil! continue to support and promoie egual employment opportunity, human dignity, and racial, ethric, and
cultural diviersity. This policy applies to admissions, employment, and access to and treatmeant in UPMC programs and activities. This
sommitment s made by UPMC in accprdance-with fedsral, state, andfor lozal laws and regulations. .

Medical information made availzble on UPMC.com Is not intended fo be used as a substitute for professional medical advice, diagnosis, or
treatment. You should not rely entirely on this information for your health care needs. Ask your awn doctor or health cere provider any specific

i in s _
b it A RR 465a
http /wrww.upme.com/media/newsreleases/2012/pages/joint-statement-highmark-upme.aspx ~ 2/6/2014




Joint Statement by Highmark and UPMC : .Page 20f2

medical questions that you have. Further, UPMC.com is nota tool to be used in the case of an emergenay. if an ermiergency arises, you should
seek appropriate emergency medical services.

For UPMC Mercy Patients: As a Calhofic hospital, UPMGC Mercy abldes by the Elhlcal and Refigious Direclives for Cathallc Health Cars Bervices, as delermined by the United Slales
Confetence of Cathoilc Bishops. As such, UPMC Mersy neither endorses nor provides mecical practlces and/or procedures lhat contradicl the moral leachings of the Roman Catholie Church,

© UPMC
Pittsburgh, PA, USA UPMC.com
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

COMMONWEALTH OF
PENNSYLVANIA,
By KATHLEEN G. KANE, Attorney
General;
PENNSYLVANIA INSURANCE
DEPARTMENT;

and
PENNSYLVANIA DEPARTMENT OF

HEALTH
No. 334 M..D. 2014

Petitioners,
V.

UPMC, A Nonprofit Corp.;
UPE, a/k/a, HIGHMARK HEALTH, A
Nonprofit Corp.
and
HIGHMARK, INC., A Nonprofit Corp.;

Respondents.

HIGHMARK’S BRIEF IN OPPOSITION TO
PETITIONERS’ APPLICATION TO HOLD
HIGHMARK IN CONTEMPT, ENFORCE CONSENT DECREE
AND ISSUE A PRELIMINARY INJUNCTION
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Respondents UPE a/k/a Highmark Health and Highmark Inc. (collectively
“Highmark™), through their undersigned counsel, file this Brief in response to
Petitioners’ Brief supporting their Application to Hold Highmark in Contempt,
Enforce Consent Decree and Issue a Preliminary Injunction (the “Application”).!

Highmark states as follows:

I. INTRODUCTION

On October 10, 2014, Petitioners filed their Application asking this Court to
impose on Highmark obligations to which it did not contractually agree, and to
take away from Western Pennsylvania seniors a critically important Medicare
Advantage alternative that has been approved by the federal government — a low
cost, limited network product offering access to high quality health care called
Community Blue Medicare HMO (“Community Blue “MA”).

Petitioners’ revisionist interpretation of the Consent Decree entered by this

Court on or about July 1, 2014 (the “Consent Decree”), Ex. 1 hereto, ignores the

: Highmark Health serves as the sole controlling member and parent of
Highmark Inc. Highmark Health is a party to the Consent Decree. However,
Petitioners’ collective reference to Highmark and Highmark Health as “Highmark”™
in their Application is overly broad. The product design, sale and marketing of the
Community Blue MA product at issue in Petitioners’” Application are performed by
Highmark Inc and Keystone Health Plan West, Inc. (“KHPW”). Highmark Health
reserves the right to object to any reference to “Highmark™ in Petitioners’
Application as implying action or conduct by Highmark Health but for purposes of
this Opposition Brief will use the same terminology as Petitioners. KHPW is an
affiliate of Highmark Inc. and shall also be included in the reference to
“Highmark.”
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plain language of the Decree itself as well as numerous surrounding facts, all of
which demonstrate that Highmark did not agree to the anti-competitive result
Petitioners now seek. Highmark’s rollout of its Community Blue MA product, as
one of several Medicare Advantage options available to Western Pennsylvania
seniors, 1s fully consistent with Highmark’s obligations under the Consent Decree.

The federal government comprehensively regulates what products may be
offered under the Medicare Advantage program. Community Blue MA and its
marketing materials have been vetted by, and fully comply with, the federal statute
and regulations enacted by Congress and the Department of Health and Human
Services’s Center for Medicare & Medicaid Services (“CMS”), the exclusive
government authority charged with oversight and regulation of Medicare
Advantage products like Community Blue MA. Petitioners improperly ask this
Court to exceed the bounds of state law by ordering that a federally approved
Medicare Advantage product be drastically altered or withheld entirely from sale to
the public.

Petitioners’ requested relief also is harmful to competition and restricts the
type of consumer choice the Pennsylvania Insurance Department (“PID”) and
Attorney General purportedly aim to protect. Highmark’s Community Blue MA
product adds to the choices available to Western Pennsylvania seniors. If

Petitioners’ Application is granted, it will amount to a decision by the
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Commonwealth that all Highmark subscribers, including Medicare Advantage
subscribers, must pay more for their health insurance in order to have access to the
UPMC system, whether they want that access or not. If Petitioners succeed, the
only beneficiary will be UPMC.

Despite the fact that Petitioners were informed by Highmark about the
limited network available under Community Blue MA months ago, and did not
then object, Petitioners now request drastic relief that would disrupt the status quo
and cause mass confusion mere hours before more than hundreds of thousands of
Western Pennsylvania seniors will begin enrolling in federally approved Medicare
Advantage products, including those offered by Highmark. This Court should
therefore act quickly in denying Petitioners’ Application in full.

II. FACTS

A. Highmark’s Medicare Advantage Products

This dispute centers around a new Highmark Medicare Advantage (“MA”)*
product for the 2015 enrollment year called Community Blue MA. Declaration of

Timothy Lightner (“Lightner Decl.”), Ex. 2 hereto, at | 12. Community Blue MA

2 The Medicare Act, enacted as Title XVIII of the Social Security Act and
codified at 42 U.S.C. §§ 1395-1395kkk (2012), creates a federally subsidized
nationwide health insurance program for elderly and disabled individuals.
Pursuant to Part C of the Act, beneficiaries may receive Medicare benefits through
MA plans provided by private entities called MA organizations. 42 C.F.R. § 422.2
(2010). KHPW, a Highmark subsidiary, is a contracted MA organization.
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1s a product that Highmark has developed to provide Western Pennsylvania seniors
with an additional Medicare Advantage alternative that offers a limited network of
high quality health care providers at a lower cost than Highmark’s broad network
products. Id. at{ 14. Open enrollment for Community Blue MA begins on
October 15, 2014 and Highmark’s marketing of the product has already begun. Id.
atq 16.

Highmark is offering Community Blue MA in addition to two other types of
MA products — Security Blue and Freedom Blue — which provide broader networks
that include UPMC services, but at higher monthly premiums. Id. at | 15. UPMC
hospitals and doctors are “in-network”™ to Medicare Advantage subscribers who
purchase the Security Blue or Freedom Blue MA products. Id. at{ 23. UPMC
hospitals and doctors are “out-of-network™ to Medicare Advantage subscribers
who purchase Community Blue MA. Id.

B. Highmark and Petitioners Discussed Community

Blue MA Repeatedly, and Petitioners Never
Expressed the Position that the Consent Decree Prohibited It.

Months ago, Petitioners knew about, and did not object to, the aspects of
Community Blue MA they now claim justify twelfth-hour injunctive relief.
Highmark executives were involved in discussions with Petitioners throughout
2014 leading up to the entry by this Court of the Consent Decree on July 1, 2014.

Declaration of Deborah Rice-Johnson (“Rice Decl.”), Ex. 3 hereto, at { 2. During
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those discussions, Petitioners were advised well prior to the entry of the Consent
Decree of Highmark’s intention to launch a new limited network MA product to be
offered in Western Pennsylvania. Id. at | 4.

Highmark expressly advised Petitioners that Community Blue MA would be
a limited network, lower cost alternative to Highmark’s other broad network
Medicare Advantage products and that Community Blue MA would not include
access to UPMC hospitals and physicians or certain other hospitals. Id. at | 5.
Highmark also advised Petitioners that Highmark, no later than February 18, 2014,
had invited all Western Pennsylvania hospitals, including UPMC, to participate in
Community Blue MA as in-network providers and that UPMC and certain other
hospitals had declined participation in the product. Id. at ] 6-8.

During negotiation of the Consent Decree, the notion that Highmark would
be required to include UPMC in new Medicare Advantage products, including
Community Blue MA, was never raised by the state regulators nor discussed with
Highmark. Id. at {9. Had this subject been raised, Highmark would have
expressly rejected such a requirement to include UPMC in its new MA products
for 2015. Id. at{ 10. In executing the Consent Decree, Highmark had no
intention, and did not agree, to accept a provision requiring Highmark to include

UPMC oncology services and Exception Hospitals in new products. Id. at { 16.
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In short, throughout the numerous discussions and emails leading up to the
Consent Decree, no one from the Attorney General’s Office, PID or Department of
Health ever expressed the view that they now advocate before this Court — that the
Consent Decree was intended to prevent the introduction of Community Blue MA.
Id. atq 13.

C. The Parties Reach Agreement on the Terms
of the Consent Decree

Following the Spring 2014 negotiations detailed above, Highmark and
Petitioners reached agreement on the language of the Consent Decree and this
Court approved and entered the Decree on July 1, 2014. The “Vulnerable
Populations™ provision, section IV(A)(2) of the Consent Decree, is noticeable for
its absence of any requirement that Highmark include UPMC in all its Medicare
Advantage products. The express language of that section provides:

Highmark and UPMC mutually agree that vulnerable populations
include: (i) consumers age 65 or older who are eligible or covered by
Medicare, Medicare Advantage, (i1) Medigap health plans, (ii1)
Medicaid and (iv) CHIP. With respect to Highmark vulnerable
populations, UPMC shall continue to contract with Highmark at In-
Network rates for all of its Hospital, physician and appropriate
continuity of care services for CHIP, Highmark Signature 65,
Medigap and commercial retiree carve out as long as Highmark does
not make unilateral material changes to these programs. UPMC shall
treat all Medicare participating customers as In-Network regardless of
whether they have Medicare as their primary or secondary insurance.
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Consent Decree § IV(A)(2) (emphasis added). Nowhere in this section of
the Consent Decree, or elsewhere, is Highmark required to include UPMC in all
MA products.

Notably, in a prior agreement mediated by Governor Corbett, which expires

a theend or 2014

_ See Ex. 4 hereto. And, prior commercial contracts between

Highmark and UPMC, but not the contracts governing Medicare Advantage
services, contain language expressly requiring that UPMC be included in all
products. In contrast, the Medicare Advantage contracts between Highmark and
UPMC contemplate that a network offered by Highmark would contain “some or
all” participating providers. See Ex. C to Petitioners’ Application at § 2.14.

D. Highmark Obtains Federal CMS Approval for
Community Blue MA

Medicare Advantage products, including Highmark’s Community Blue MA,
are subject to extensive and exclusive regulation by the federal government,
specifically CMS. Lightner Decl. at | 2; see also 42 C.E.R. § 422 et seq. Indeed,
the Medicare Part C statute governing MA plans contains an express preemption
clause which provides:

The standards established under this part shall supersede any State
law or regulation (other than State licensing laws or State laws
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relating to plan solvency) with respect to MA plans which are offered
by MA organizations under this part.

42 U.S.C. § 1395w-26(b)(3) (2006) (emphasis added).

CMS has explained and regulations confirm “[t]he scope of Federal preemption
[under 1395w—26(b)(3)] is broad [....] All State standards, including those established
through case law, are preempted to the extent that they would specifically regulate
health plans (including MA plans), with the exceptions of State licensing and solvency
laws.” Medicare Managed Care Manual, Chapter 10, § 30.1-30.2 (Rev. 103, Nov. 4,
2011) (emphasis added), attached as Ex. 5 hereto. CMS has further stated that “States
may not review or impose State standards for network or organizational capacity.” Id. §

60.

The regulations contained in 42 C.F.R. § 422 et seq. govern numerous aspects of
MA products, including issues of provider selection, network adequacy, and quality

assurance, as well as review and approval of marketing materials.

In accordance with the applicable regulatory requirements, in early June 2014,
Highmark submitted to CMS its proposed plan designs for each of its MA products,
including Community Blue MA, which included the benefit package and rate filing for
Community Blue MA. Lightner Decl. at | 17. Highmark also provided CMS in early
June 2014 detailed information about the providers that would be included in the network

for Community Blue MA. Id. at { 18. Specifically, Highmark provided to CMS “HSD
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tables,” which contain detail about the number, mix and distribution (addresses) of

providers to be included in a plan network. Id.

In addition to providing data, Highmark representatives had multiple
communications with CMS regulators before and throughout the CMS review process,
explaining the Community Blue MA product and detailing the fact that Community Blue
MA has a limited network. Id. at | 20. Highmark representatives specifically discussed
with CMS regulators that, although UPMC had been offered participation in the
Community Blue MA network, UPMC declined and UPMC doctors and hospitals, as
well as certain other area providers, would not be included in Community Blue MA
network. Id. at{21. With full knowledge of these facts, CMS approved Community

Blue MA on August 18, 2014. Id. at § 22.

Highmark also developed and submitted to CMS for review and approval the
materials that would be used to market Community Blue MA. Id. at | 26. During its
review, and recognizing that Community Blue MA was a limited network product, CMS
regulators reached out to Highmark to require that Highmark include a disclaimer on its
Community Blue MA marketing materials clearly indicating to subscribers that the
product was a limited network product. Id. at | 28. Highmark complied by including the
following language in the Community Blue MA marketing materials, which was

specifically approved by CMS:
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Not all providers will accept Community Blue Medicare HMO.
Please verify that your providers are participating before
enrolling. If a provider does not participate, neither Medicare
nor Community Blue Medicare HMO will be responsible for the
costs.

Id. atq 29.

CMS approved the Community Blue MA marketing materials on a rolling basis on
July 24, August 5, August 15, August 18, August 26, August 28, August 29, September
3, September 4, September 5, September 11 and September 22. Id. at | 30. In addition,
CMS recently approved language for Highmark’s website and marketing materials that
states: ‘“Limited network plan” and “Community Blue Medicare HMO is a limited
network plan. If you want access to Highmark’s full provider network, including
UPMC hospitals and physicians, you may wish to consider our Security Blue HMO

and Freedom Blue PPO Medicare Advantage products.” Id. at{ 33.

E. After Entry of the Consent Decree, Petitioners Construed the
Consent Decree to Permit Community Blue MA.

Highmark was required by Condition 22 of the Insurance Department’s
April 29, 2013 Approving Determination and Order of the Highmark/West Penn
Allegheny Health System Affiliation (“UPE Order”) to submit to Petitioners a
“UPMC Contract Transition Plan” (the “Transition Plan’), the final verison of

which is attached as Ex. 6 hereto. By its terms, the provisions of the Consent
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Decree “are incorporated into this Transition Plan” and the Consent Decree was
attached as exhibit thereto.
In August 2014, Highmark submitted a draft of the Transition Plan to
Petitioners specifically discussing Community Blue MA:
New Medicare Advantage Products. In order to provide additional
consumer choice and a less costly option for area seniors, Highmark has
applied and received approval from the Centers for Medicare and Medicaid
(“CMS”) to introduce a new narrow network Medicare Advantage product
(Community Blue Medicare Advantage), that generally does not include
UPMC providers. The network for this product will include most of the
Community Blue providers, AHN and the community hospitals that have
chosen to participate. UPMC has chosen not to participate in this
product. However, members enrolled in this product will have in-

network access to UPMC emergency and trauma services, consistent
with CMS guidelines.

Declaration of Steven C. Nelson (“Nelson Decl.”), Ex. 7 hereto at { 5 and
Ex. 2 thereto (emphasis added).

In follow-up discussions with the PID in August 2014, Highmark stated its
understanding that Community Blue MA was not part of the Consent Decree’s
protections. Id. at | 6 and Ex. 3 thereto. The PID did not contradict Highmark’s
statement that “Community Blue Medicare Advantage is not part of the Consent
Decree protections.” Id. at { 8 and Ex. 4 thereto. In fact, the PID instead
suggested that Highmark remove the “New Medicare Advantage Products” section
(quoted above), which addressed Community Blue MA from the Transition Plan,

stating “[BJecause the Transition Plan deals with those Highmark members
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affected by this transition, we don’t believe that it’s appropriate to include new
products in the Transition Plan.” Id. at {9 and Ex. 5 thereto.

In other words, the PID instructed Highmark not to include information
about Community Blue MA in the Transition Plan, which incorporated the terms of
the Consent Decree, because by the PID’s own interpretation, “new products” were
not covered.

F. The Present Dispute

The instigator of this dispute is UPMC. On September 26, 2014, UPMC
sent a letter to Highmark expressing “alarm” that Highmark was about to begin
marketing Community Blue MA, which has no UPMC doctors or providers in its
network (except for emergency care). See Ex. A to Petitioners’ Application. Also
copied on the letter were various state officials representing Petitioners and a
regional CMS representative. Id. In the September 26" letter, UPMC claimed that
Community Blue MA — the product that UPMC declined to join six months earlier
— violates the Consent Decree because it does not include UPMC hospitals and
doctors in the provider network. Id. Highmark responded on September 29, 2014,
reaffirming Highmark’s position that Community Blue MA does not violate the
Consent Decree for the reasons set forth herein. See Ex. 8 hereto.

Highmark subsequently received a letter from Petitioners dated October 1,
2014, requesting “an explanation as to why Highmark believes a Medicare
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Advantage product that does not include all the protections of the consent decree is
consistent with the consent decree.” See Ex. B to Petitioners’ Application.

Highmark responded on October 2, 2014, reiterating its positions as set forth
herein. See Ex. C to Petitioners’ Application. On October 3, 2014, Petitioners
rejected Highmark’s positions and stated Petitioners’ intention to seek enforcement
of the Consent Decree in this Court. See Ex. 9 hereto.

On October 10, 2014, Petitioners filed the Application claiming that Highmark’s
rollout of Community Blue MA violates the Consent Decree. Specifically, Petitioners
allege that Highmark has violated sections IV(A)(2) (vulnerable populations), IV(A)(11)
(advertising) and IV(A)(1) (ER services), (4) (oncology) and (5) (exception hospitals).
As aresult of these alleged violations, Petitioners seek to require Highmark or KHPW to,
inter alia:

“expand its provider network for any Medicare Advantage Plan

it offers in Western Pennsylvania to include UPMC physicians,
facilities and services, for the duration of the Consent Decree”;

“refrain from restricting its Community Blue [MA] members
from using UPMC”’;

“reimburse any member of its Medicare Advantage plans who
1s charged by UPMC on an out-of-network basis after January
1, 2015 for the duration of the Consent Decree’; and

be enjoined “from the promotion, marketing or sale of any

Limited Network Medicare Advantage Product that excludes
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UPMC physicians, facilities and services™ (collectively referred
to herein as “Defendants’ Requested Enforcement Relief™).

Application at 14-15.

Also on October 10, 2014, the Pennsylvania Insurance Department Executive

Offices issued a Notice to Western Pennsylvania insurance brokers (the “Notice”), stating

that:

[A]t this point, Community Blue Medicare Advantage — the Medicare
Advantage product recently announced by Highmark, which denies its
subscribers In-Network access to UPMC facilities and providers —
may not be compliant with the Consent Decree and is currently the
subject of legal review in Commonwealth Court. Therefore producers
offering this product, which may be inconsistent with the Consent
Decree, may run the risk of violating Pennsylvania’s Unfair Insurance
Practices Act (40 P.S. §§ 1171.1) et seq., and its prohibition of
making false or fraudulent statements, or misrepresentations in the
context of the sale of an insurance product.

Exhibit 10 hereto.

III. ARGUMENT

A.  The Consent Decree’s ‘“Vulnerable Populations’ Provision
Does Not Require Highmark to Include UPMC in All MA
Products as Petitioners Suggest.

Petitioners contend that the “Vulnerable Populations™ section of the Consent
Decree requires that Highmark include UPMC doctors and hospitals in all MA

products, including Community Blue MA. Petitioners argue for what they, and
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UPMC, now apparently would like the Consent Decree to say, ignoring the terms
to which Highmark actually agreed.

1. Contract Principles Require This Court to Look First
to the Plain Language of the Consent Decree.

Petitioners argue in the Commonwealth’s Brief in Support of Its Application
(“Petitioners’ Brief”) that a “consent decree is not a legal determination by the
court, but instead is ... an agreement between the parties, functioning as a contract
binding the parties thereto to the terms of the agreement.” Petitioners’ Brief at 4-5
(citations omitted). Petitioners further suggest that “[a]s a contract, the court, in
the absence of fraud, accident or mistake does not have the authority to modify or
vary the terms set forth.” Id. at 5. With these basic principles, Highmark agrees.

Petitioners then, however, entirely ignore the bedrock first tenet of contract
interpretation — that the court look to the language contained in the four corners of
the agreement to ascertain the parties’ intent. Steuart v. McChesney, 444 A.2d
659, 661 (Pa. 1982) (“It is well established that the intent of the parties to a written
contract is to be regarded as being embodied in the writing itself, and when the
words are clear and unambiguous the intent is to be discovered only from the
express language of the agreement.”); Banks Eng’g Co. v. Polons, 697 A.2d 1020,
1023 (Pa. Super. Ct. 1997) (“[W]hen the language of a contract is clear and
unequivocal, courts interpret its meaning by its content alone, within the four

corners of the document.”).
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The plain language of the “Vulnerable Populations™ provision upon which
Petitioners rely, see supra at 6, is clear that Highmark and UPMC mutually
agreed only that “vulnerable populations” included “(i) consumers age 65 or older
who are eligible or covered by Medicare, Medicare Advantage, (i1) Medigap health
plans, (ii1) Medicaid and (iv) CHIP.” Outside the confines of the Consent Decree,
as Petitioners’ papers demonstrate at Ex. C to their Application, Highmark and
UPMC have a contract for the provision by UPMC of services as a “participating
provider” under Highmark Medicare Advantage plans. That contract specifically
states that a Highmark Network Access Arrangement may include “some or all”
participating providers. Ex. C to Petitioners’ Application at § 2.14.

With respect to the “Access” commitments in this section, they are
specifically written with a requirement that “UPMC shall” and there is no
corresponding requirement that “Highmark shall” include UPMC in all Medicare
Advantage products. Despite being fully aware of Highmark’s intention to
introduce a Community Blue MA product with a limited network, and Highmark’s
other Community Blue products which also have a limited network, Petitioners did
not include, and Highmark did not commit to, a requirement that “Highmark shall”

do anything related to including UPMC in all product networks.’

. The Consent Decree did require Highmark, inter alia, to accept a framework
for determining the prices that would be paid to UPMC for services provided to
Highmark subscribers.
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Moreover, the “Vulnerable Populations” provisions require UPMC to
“continue to contract with Highmark at In-Network rates for all of its Hospital,
physician and appropriate continuity of care services for CHIP, Highmark
Signature 65, Medigap and commercial retiree carve out as long as Highmark does
not make unilateral material changes to these programs.” These are specific
products identified by name and this requirement does not include Medicare
Advantage or new products generally.

There is simply no requirement in the plain language of the Consent Decree
that Highmark include UPMC in all Medicare Advantage products. Absent a
finding that the Consent Decree is ambiguous, this should be the end of the Court’s
analysis, and Petitioners’ Application should be denied. See Stuart, Banks supra.

2. This Court Should Avoid a Contract Interpretation
that Would Conflict with Controlling Federal Law.

Petitioners urge this Court to go beyond the four corners of the Consent
Decree and interpret the “surrounding circumstances,” Petitioners’ Brief at 5, in a
manner that would exceed the permissible bounds of state law and constitute
impermissible state action that interferes with, burdens and frustrates the federal
Medicare Advantage programs and the purpose of the federal regulatory scheme
that Congress and CMS established to regulate Medicare Advantage products like

Community Blue MA.
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On the eve of the federally-mandated open enrollment period for this
product, Petitioners ask this Court to issue an order that would require Highmark to
drastically alter the federally-approved provider network and benefit design for
Community Blue MA or enjoin Highmark from marketing or selling altogether a
product the federal government has determined may properly be taken to market.

Petitioners cite no authority to support such a result. To the contrary, courts
routinely avoid interpreting contracts in a manner that frustrates controlling federal
law. See Armstrong v. Standard Ice Co., 195 A. 171, 173 (Pa. Super. Ct. 1937)
(quoting Restatement of Contracts § 236(a)) (“An interpretation which gives a
reasonable, lawful and effective meaning to all manifestations of intention is
preferred to an interpretation which leaves part of such manifestations ...
unlawful[.]”); Rothstein v. Jefferson Ice Mfg. Co.,9 A.2d 149, 153 (Pa. Super. Ct.
1939) (same); see also Restatement (Second) of Contracts § 203; Gustine
Uniontown Associates, Ltd. ex rel. Gustine Uniontown, Inc. v. Anthony Crane
Rental, Inc., 832 A.2d 830, 837 (Pa. Super. Ct. 2006) (same); 17A Am. Jur. 2d
Contracts § 340 (“Generally, where a contract is fairly open to two constructions,
by one of which it would be lawful and the other unlawful, the former will be
adopted.”).

The scope of federal preemption with respect to Medicare Advantage is

broad. Congress has clearly expressed its intent that federal statutes and
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regulations regarding Medicare Advantage, including those related to provider
networks and marketing materials, shall preempt state law. The Medicare Part C
statute governing MA plans contains an express preemption clause which provides:
The standards established under this part shall supersede any State
law or regulation (other than State licensing laws or State laws

relating to plan solvency) with respect to MA plans which are offered
by MA organizations under this part.

42 U.S.C. § 1395w-26(b)(3) (2006) (emphasis added).

CMS has explained and regulations confirm “[t]he scope of Federal
preemption [under 1395w—26(b)(3)] is broad [...] All State standards, including
those established through case law, are preempted to the extent that they would
specifically regulate health plans (including MA plans), with the exceptions of
State licensing and solvency laws.” Medicare Managed Care Manual, Chapter 10,
§ 30.1-30.2 (Rev. 103, Nov. 4, 2011) (emphasis added). CMS has further stated
that “States may not review or impose State standards for network or

organizational capacity.” Id. § 60 (emphasis added).

The breadth of section 1395-w26(b)(3) is deliberate and reflects Congress’s
judgment that state actors may not, directly or indirectly, add to, burden, or control
the federal MA program regulated by CMS, except with respect to licensing of MA
organizations and as to solvency. Prior to the 2003 amendments, the preemption
clause provided that federal standards would supersede state law and regulations
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only “to the extent such law or regulation is inconsistent with [federal Medicare]
standards” and specified several “[s]|tandards specifically superseded.” 42 U.S.C. §
1395w-26(b)(3)(A) (2000).4 In 2003, Congress struck both that qualifying clause
and the enumerated standards, resulting in statutory text that is even broader than it
was previously. See 42 U.S.C. § 1395w—26(b)(3)(A) (2003). The Conference
Report accompanying the 2003 amendments explains that, through the
amendments, Congress intended to broaden the preemptive effects of the Medicare

Advantage statutory regime:

The conference agreement clarifies that the MA program is a federal
program operated under Federal rules. State laws, do not, and should
not apply, with the exception of state licensing laws or state laws
related to plan solvency.

H.R. Rep. No. 108-391, at 557 (2003) (Conf. Rep.).

Courts have found that the MA statute and CMS regulations preempt various
types of state action, including statutory and common law claims. See Do Sung
Uhm v. Humana, Inc., 620 F.3d 1134, 1152, 1157 (9th Cir. 2010) (consumer
protection law and common law fraud claims preempted by federal regulations
governing marketing of Medicare products); Massachusetts Ass’n of HMOs v.

Ruthardt, 194 F.3d 176, 185 (1st Cir. 1999) (Massachusetts Insurance

4 Even under the prior version of the MA preemption statute, state law

requirements “relating to inclusion or treatment of providers” were expressly
preempted. 42 U.S.C. § 1395w-26(b)(3) (2000).
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Commissioner’s actions to continue requiring supplemental providers to offer full
prescription drug coverage were preempted by federal Medicare statute); Clay v.
Permanente Med. Grp., Inc., 540 F. Supp. 2d 1101, 1108-09 (N.D. Cal. 2007)
(federal regulations governing marketing materials, including enrollment formes,
preempted the California Health & Safety Code arbitration notice and disclosure
requirements); Morrison v. Health Plan of Nev., 328 P.3d 1165, 1170 (Nev. 2014)

(common law negligence claims preempted).

In Morrison, for example, an insured brought common law negligence
claims against an insurer operating an MA plan, alleging that the insurer failed to
properly investigate a contracted medical provider and should have known the
provider engaged in unsafe practices that resulted in the insured contracting
hepatitis C. 328 P.3d at 1166-67. In holding the insured’s claims to be preempted
by the Medicare Act, the court explained that CMS has promulgated regulations
regarding the selection of providers. Id. at 1169. The court ultimately concluded
that “federal law provides standards that MA organizations must adhere to in
conducting the relationship with their contracted providers. A state law action
asserting that [insurer]| was negligent in directing its insureds to the Clinic could
result in the imposition of additional state law requirements on the quality

assurance regime regulated by CMS.” Id. at 1169-70.
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Similarly, in Uhm, Medicare beneficiaries brought a putative class action
against insurer, alleging failure to receive promised coverage for prescription
drugs. 620 F.3d at 1138. The court found that plaintiffs’ claims for violation of
state consumer protection laws, and common law fraud claims, were expressly
preempted by the Medicare statute. Id. at 1153, 1157. The court’s reasoning
regarding the state consumer protection law claim is instructive here. The Uhm
court found that the enrollment forms on which the plaintiffs based their claims
were marketing materials, and as a result, the state law consumer protection claims

were preempted, stating:

allowing a suit to proceed based on a state ... consumer protection
law risks the possibility that materials CMS has deemed not
misleading—and therefore allowed to be distributed—will later
be determined “likely to mislead’’ by a state court. In other words,
application of these state laws could potentially undermine the Act’s
standards as to what constitutes non-misleading marketing.

Id. at 1152.

The Uhm court applied the same reasoning in finding that the insured’s
common law fraud claim was preempted, recognizing that a state court’s

determination would also undermine CMS’s standards:

Were a state court to determine that Humana’s marketing materials
constituted misrepresentations resulting in fraud or fraud in the
inducement, it would directly undermine CMS's prior
determination that those materials were not misleading and in turn
undermine CMS's ability to create its own standards. ..
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Id. at 1157 (emphasis added).

Petitioners’ Application, and the Requested Enforcement Relief they seek,
likewise are based on state statutory and common law. See Petitioners’ Brief at 6
(setting forth Pennsylvania common law breach of contract requirements) and 8-10
(invoking the Pennsylvania Unfair Insurance Practices Act and Unfair Trade
Practices and Consumer Protection Law, 40 P.S. § 1171.5; 31 Pa. Code § 51.21; 73
P.S. § 101-2). In addition, the notice sent by the PID to Western Pennsylvania
insurance brokers on October 10, 2014 also invokes state law. The PID warns
brokers that, in the PID’s view, by selling Community Blue MA, brokers “may run
the risk of violating Pennsylvania’s Unfair Insurance Practices Act (40 P.S. §§
1171.1) et seq., and its prohibition of making false or fraudulent statements, or
misrepresentations in the context of the sale of an insurance product.” Ex. 10

hereto.

As in Morrison and Uhm, Petitioners’ state law claims are preempted by
federal statute and regulations. CMS has reviewed and approved the Community
Blue MA network and marketing materials. Permitting Petitioners to take
enforcement action second-guessing CMS’s determinations regarding the adequacy
of Community Blue MA’s provider network and marketing materials would
undermine the federal standards and CMS’s authority, and ultimately undermine
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the clearly-expressed intent of Congress that federal law control this type of

product. This Court should reject Petitioners’ invitation to do so.

3. Facts and Circumstances Surrounding the Consent
Decree Also Undercut Petitioners’ Interpretation
of the Parties’ Intent.

Finding no support for its position in the plain text of the “Vulnerable
Populations™ provision, Petitioners argue more generally that the circumstances
surrounding the Consent Decree demonstrate that Highmark is required to protect
vulnerable populations by including UPMC in all Medicare Advantage products.
See, e.g. Petitioners’ Brief at 11-12. If this Court finds the “Vulnerable
Populations™ provision to be ambiguous and looks to surrounding circumstances to
understand the parties’ intent, the following circumstances, all of which Petitioners
omit from their Application, undercut Petitioners’ interpretation of the Consent
Decree:

First, Petitioners drafted the Consent Decree. Pennsylvania law is clear that
contractual ambiguities should be construed against the party that drafted the
agreement. Rusiski v. Pribonic, 515 A.2d 507, 510 (Pa. 1986) (“[D]oubtful
language is construed most strongly against the drafter thereof”); Com., State Pub.
Sch. Bldg. Auth. v. Noble C. Quandel Co., 585 A.2d 1136, 1144 (Pa. Commw.
1991) (“When a contract is ambiguous, it 1s undisputed that the rule of contra
proferentem requires the language to be construed against the drafter and in favor
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of the other party if the latter’s interpretation is reasonable.”) (citing Com., Dep’t
of Transp. v. Semanderes, 531 A.2d 815, 818 (Pa. Commw. 1989). The same rule
should apply here.

Second, Petitioners’ Application and requested relief violates the provision
in the Consent Decree that it be interpreted consistent with the UPE Order.
Consent Decree § 1(A). The UPE Order states: “After the issuance of this
Approving Determination and Order, no Domestic Insurer shall enter into a
contract or arrangement with a Health Care Provider that prohibits and/or limits the
ability of any Domestic Insurer to implement Consumer Choice Initiatives, without
the prior Approval of the Department.” UPE Order at | 20.

“Consumer Choice Initiatives” are defined in the UPE Order as:

tools and methods that assist consumers in making informed

healthcare decisions that reflect differences in the price, cost and

quality of care provided. These initiatives may include but are not

limited to tools that enable consumers to compare quality and cost-

efficiency of medical treatments, healthcare goods and services, and

providers, and incentives such as tiered network health plan benefit

designs that reward patients who choose to use healthcare resources

more efficiently. The term ‘Consumer Choice Initiatives’ specifically

includes but is not limited to products that include Tiering and
Steering as part of their product design.

UPE Order, Ex. 6 hereto, at | 22. Community Blue MA is a limited
network, low cost alternative offered by Highmark to consumers. Rice Decl. at {

33. Community Blue MA provides consumers with a choice to select this product
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and use a more limited network of hospitals and providers at lower cost. Id.
Consumers also have the choice of selecting Highmark’s Security Blue or Freedom
Blue products for a broader network of hospitals, which includes UPMC hospitals
and providers, but at a higher cost. Id. The relief Petitioners now seek through
their interpretation of the Consent Decree — a requirement that UPMC be in
Highmark’s Community Blue MA product — is in direct conflict with the prior
UPE Order because it limits Highmark’s ability to offer Consumer Choice
Initiatives.

Third, Petitioners’ Application and requested relief violates the provision in
the Consent Decree that it be interpreted consistent with the terms of the 2012
Mediated Agreement between UPMC and Highmark. Consent Decree § 1(A).
The public portion of the 2012 Mediated Agreement states that “Highmark and
UPMC are pleased to announce that they have reached an agreement in principle to
provide for in-network access to all UPMC hospitals and physicians for Highmark

Commercial and Medicare Advantage members until December 31, 2014.”

But, it also goes on to say, in the non-public portion of the agreement: -

I ' Commurity Bluc

MA product is not in effect in 2014 and, in any event, is within the specific
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exception for products marketed as Community Blue, as to which UPMC 1is not
entitled to participate.

Fourth, Petitioners’ Application and requested relief conflicts with
Highmark’s current Medicare Advantage agreements with UPMC, which, as
UPMC admits, were not terminated by either party and remain in effect for 2015.
Rice Decl. at | 23; Ex. C to Petitioners Application. Pursuant to the terms of its
current Medicare Advantage agreements with UPMC, Highmark need not include
UPMC in the new Community Blue MA product. Rice Decl. at | 25.

By contrast, Highmark’s commercial product hospital agreements, which in
any event have been terminated by UPMC as of December 31, 2014, contain a
requirement that Highmark “agree to offer participation in and the Hospital agrees
to accept participation in all current and future [Highmark] products, exclusive of
any and all current and future [Highmark] products marketed under the name
Community Blue (collectively hereinafter “Community Blue Products™).” Id. at
26. Petitioners essentially ask this Court to read into Highmark’s Medicare
Advantage contracts with UPMC a provision that both parties knew how to include
if they intended to, but did not.

In the face of these numerous binding contracts and the UPE Order, all of
which conflict with Petitioners’ requested relief, Petitioners point only to general

and unsubstantiated notions of unintended “imbalance,” Application at { 20 and
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Highmark’s alleged “frustrat[ion of] the intent of this portion of the agreement,
which was to ensure access to services for seniors.” Petitioners’ Brief at 13. Both
the plain language of the Consent Decree and surrounding circumstances prove
that Highmark is not required to include UPMC in all Medicare Advantage
products.

B. Highmark’s Medicare Advantage Products, Including

Community Blue MA, Benefit Seniors and Offer Valuable
Healthcare Options.

Petitioners suggest that Highmark is jeopardizing seniors with the rollout of
Community Blue MA. Nothing could be further from the truth. Community Blue
MA is one of three families of Highmark MA products, all of which will be
available to seniors for the 2015 enrollment year. Lightner Decl. at | 15. The
Freedom Blue and Security Blue MA products will continue to provide subscribers
with In-Network access to UPMC doctors and hospitals as those products always
have. Id. at { 23. Although the Consent Decree contains no obligation for
Highmark to provide “Vulnerable Populations™ access to UPMC in all products, by
continuing to offer Freedom Blue and Security Blue, Highmark has fully satisfied
any alleged obligation in the Consent Decree to continue to provide Medicare
Advantage customers in-network access to UPMC. If Highmark subscribers want
In-Network access to UPMC, they can enroll in either Freedom Blue or Security
Blue. If they do not, they may enroll in Community Blue MA at lower cost.
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Petitioners entirely fail to demonstrate how offering consumers an additional
choice — a lower cost MA product with a limited network of high quality health
care providers that does not include UPMC and certain other facilities — is bad for
seniors, many of whom may welcome a distinctive product that includes a lower
out-of-pocket monthly premium. Petitioners’ Application wrongly seeks to protect
UPMC, by seeking to require all seniors buying Highmark MA products to pay
more for access to UPMC, whether they want it or not. The requested relief is
anti-competitive and anti-consumer.

C. Highmark Has Not Violated the Advertising Provision of the
Consent Decree.

Petitioners also allege that Highmark has violated section IV(A)(11) of the
Consent Decree, which provides that Highmark ‘“‘shall not engage in any public
advertising that is unclear or misleading in fact or by implication to consumers.”
Petitioners’ advertising claim is fatally-flawed for three separate reasons:

First, Highmark’s marketing materials are not misleading, as the federal
government has already determined. CMS is the exclusive government authority
charged with oversight and regulation, including the marketing, of Medicare
Advantage products. The Community Blue MA marketing materials that have
been reviewed and approved by CMS clearly state: “Not all providers will accept

Community Blue [MA]. Please verify that your providers are participating before
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enrolling.” Lightner Decl. at { 29. Highmark included this disclaimer at the
express request of CMS given the limited network nature of Community Blue MA.
Id. at | 28. The marketing materials approved by CMS clearly identify that UPMC
hospitals and providers are not in the network. Id. at | 33.

Highmark’s website and CMS-approved marketing materials also state:
“Limited network plan” and “Community Blue [MA] is a limited network plan. If
you want access to Highmark’s full provider network, including UPMC hospitals
and physicians, you may wish to consider our Security Blue HMO and Freedom
Blue PPO Medicare Advantage products.” Id. Highmark’s marketing materials
are true and are not misleading. Highmark has fully disclosed on its website and in
its written materials the fact that Community Blue MA product is a limited
network product.’

Second, Petitioners offer absolutely no evidence of any actual subscriber
confusion as a result of the Community Blue MA marketing materials. Instead,
Petitioners offer a misleading and inaccurate account from their own investigator,
which references certain products that are not even Medicare Part C products, like

Community Blue MA, Freedom Blue and Security Blue, and attempts to blame

: The version of Highmark’s Personal Plan Overview, a core Community Blue
MA document, attached to Petitioners’ Application as Exhibit G in the version
filed with the Court online is incomplete. Missing from Petitioners’ version of the
document is, among others, page 4, which is the page that contains the express
limited network disclaimer CMS required Highmark to include.
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Highmark for the content of the federal Medicare website, which it does not
control, in an effort to create confusion where none exists. Application at {{ 30-
41. Suggesting, without any actual evidence, that a “consumer can easily be
confused” falls far short of Petitioners’ burden to prove a violation of the Consent
Decree by Highmark.

Third, the specific advertisement on which Petitioners focus their claim ran
in June 2014. Application at | 25. The Community Blue MA product was not yet
approved by CMS, nor had it been marketed, at the time of this advertisement.
Lightner Decl. at | 22. Indeed, Highmark was prohibited from marketing
Community Blue MA, or providing details publicly prior to obtaining CMS
approval. Id. at | 25. However, the advertisement was true at the time and it
continues to be true, even after the introduction of Community Blue MA. All
seniors will have access to “UPMC facilities and providers on an In-Network
basis” in Highmark’s Freedom Blue or Highmark’s Security Blue products.
Lightner Decl. at { 23. No senior is required to enroll in the Community Blue MA
product. These consumers should have a choice, and Highmark is providing an
additional lower cost alternative for consumers, which is pro-consumer and pro-

competitive. Rice Decl. at { 34.
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D. Highmark Has Not Violated Any Other Consent Decree
Provisions by Selling and Marketing Community Blue MA

Petitioners also allege that Highmark has violated sections IV(A)(1) (ER
services), (4) (oncology) and (5) (exception hospitals) of the Consent Decree.
Petitioners again are incorrect. With respect to “ER services,” by operation of law,
UPMC as a healthcare provider must treat all persons appearing at an emergency
room regardless of their health insurance. Petitioners’ Brief at 14 (citing
applicable federal statute). Further, the Community Blue MA plan specifically
includes coverage for ER services and the CMS-approved marketing materials
clearly state that such services are covered. Lightner Decl. at  38. As such, there
1s no violation of the Consent Decree with respect to its provisions addressing ER
services.

As to oncology services, there is no requirement in the Consent Decree that
Highmark include in every product that it offers in Western Pennsylvania, whether
Medicare Advantage or otherwise, oncology services at UPMC. During the
negotiation of the Consent Decree, the state regulators never raised, nor did they
discuss with Highmark, a requirement that, for new products, Highmark must
include UPMC oncology and the Exception Hospitals in the network. Rice Decl.
at | 14. This is despite the fact that the state regulators were apprised of

Highmark’s intent to offer a new lower cost, limited network product. Id. at { 4.
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The absence of any such requirement in the Consent Decree shows that Highmark
1s permitted to introduce new products without UPMC oncology and Exception
Hospitals in scope. Had the regulators wanted such a requirement, it should have
been discussed first, then incorporated in the Consent Decree. It was not
discussed, and Highmark had no intention of agreeing a requirement that UPMC be
included in all new products. Id. atq 11.

Further, Highmark invited UPMC to become a participating provider in the
Community Blue MA product as early as February 18, 2014. See Ex. 8 hereto. On
March 26, 2014, UPMC declined Highmark’s offer to become a participating
provider in the new Community Blue MA product, stating: “UPMC specifically
rejects Highmark’s offer.” Ex. 8 hereto. UPMC’s oncology services nevertheless
are available to Highmark subscribers who enroll in the Freedom Blue or Security
Blue plans.

As to the Exception Hospitals, all of the foregoing arguments apply equally
here. Indeed, Highmark subscribers have in-network access to all Exception
Hospitals through Freedom Blue and Security Blue. Lightner Decl. at | 37.

E. Petitioners Cannot Meet Their Burden to Prove Civil
Contempt by Highmark.

Petitioners have asked that this Court hold Highmark in contempt for failure

to comply with the provisions of the Consent Decree. Petitioners bear the burden
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of proving noncompliance by Highmark by a preponderance of the evidence.
Barrett v. Barrett, 368 A.2d 616, 621 (Pa. 1977). Petitioners fall woefully short of
that burden here. As stated above, Highmark has not violated the Consent Decree
and therefore a finding of contempt would be inappropriate. “Where ... the
specific terms of the order have not been violated, there can be no contempt.” C.R.
by Dunn v. Travelers, 626 A.2d 588, 592 (Pa. Super. 1993) (“The order that forms
the basis for the contempt process in civil proceedings must be definitely and
strictly construed.”).

At most, Petitioners may demonstrate that the Consent Decree — which they
drafted — is ambiguous. Highmark should not be held in contempt for failing to
comply with the provisions of an ambiguous order. Pennsylvania law is clear that
any ambiguity or omission in the order forming the basis for a civil contempt
proceeding must be construed in favor of the defendant. Wetzel v. Suchanek, 541
A.2d 761 (Pa. Super. 1988); Grubb v. Grubb, 473 A.2d 1060 (Pa. Super. 1984).
See also C.R. by Dunn, 626 A.2d at 594 (citing Carborundum Co. v. Combustion
Eng’g Inc., 396 A.2d 1346 (Pa. Super. 1979)). The Dunn court noted further that
“Where the order is contradictory or the specific terms of the order have not been
violated, there is no contempt.” Id. (citing Carborundum and In re Capuzzi’s
Estate, 148 A. 48 (Pa. 1929); Janet D. v. Carros, 362 A.2d 1060 (Pa. Super.

1976)).
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Petitioners’ request for a finding of contempt should be denied.

F.  Petitioners Fail to Satisfy Any of the Requirements For
Injunctive Relief.

While Petitioners recite the correct standards under Pennsylvania law for
issuance of a preliminary injunction, Brief at 16, they fail to satisfy any of them in
this case. Petitioners’ request for preliminary injunction should be denied.

1. Petitioners Are Unlikely to Succeed on the Merits of
Any of Their Claims

First, for the reasons stated above, Petitioners are not likely to succeed on
the merits of any of their claims for breach of the Consent Decree. In addition to
the numerous other fatal flaws with Petitioners’ claims summarized herein,
Petitioners also are unlikely to succeed on the merits because they come to this
Court seeking equitable relief with unclean hands and should be estopped.

Petitioners themselves were aware of the limited network nature of
Community Blue MA and of Highmark’s intention to sell it in 2015 at least four
months ago. Moreover, Petitioners essentially stand in UPMC’s shoes making the
argument that UPMC must now be included in the Community Blue MA product.
They should be estopped from such an argument in view of their full knowledge
that UPMC previously refused participation in the product prior to Highmark

seeking CMS approval.

-35-
RR 508a



“Equitable estoppel applies to prevent a party from assuming a position or
asserting a right to another's disadvantage inconsistent with a position previously
taken.... [T]he person inducing the belief in the existence of a certain state of facts
1s estopped to deny that the state of facts does in truth exist, over a different or
contrary state of facts as existing at the same time, or deny or repudiate his acts,
conduct or statements.” Young v. Cerone, 487 A.2d 965, 968 (Pa. Super. 1985)
(quoting Blofsen v. Cutaiar, 333 A.2d 841, 844 (Pa. 1975)); see also Barcia v.
Fenlon, 37 A.3d 1, 6 (Pa. Commw. 2012) (plaintiff who did not lodge a timely
objection to a proxy vote in a board dispute, and instead continued attempts at
gamesmanship, corporate and legal maneuvering, and manipulation was estopped
from seeking equitable relief).

2. Greater Injury than Public Benefit Would Result from
Issuance of the Injunction.

If Petitioners’ injunctive relief is granted, at least three types of injury would
result, each of which would be greater than the harm that would result if
Petitioners’ request is denied.® First, Petitioners’ requested relief would result in
massive public confusion. Petitioners have already generated significant confusion

among seniors and the public generally as a result of their public statements, their

6 Highmark also does not concede that Petitioners have demonstrated, or will
be able to demonstrate, sufficient irreparable harm to justify issuance of an
injunction. For example, with respect to Petitioners’ marketing claim, Petitioners
entirely fail to show any alleged harm from purportedly misleading marketing
materials that could not be remedied simply by issuing revised marketing material.
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statements to brokers, and the filing of this Application. If Petitioners’ request for
injunctive relief is granted and Highmark is required to halt a federally-approved
marketing campaign, the planning for which has been underway for months, and
cancel or postpone open enrollment of a federally-approved program at the twelfth
hour, or is required to attempt to modify the provider network for the product, even
further, likely incurable consumer confusion will result. Rice Decl. at ] 34.

Second, Petitioners’ requested injunctive relief also would harm consumer
choice and competition, with potential long-term consequences flowing from the
immediate competitive advantage that would inure to other limited network MA
products in the market, including the MA product currently being marketed by
UPMC. Rice Decl. at { 36. Highmark will not be able to compete against other
limited network MA products in the market without Community Blue MA. Id. In
addition, Petitioners’ requested relief will amount to a mandate by state regulators
that consumers must spend more money out of pocket for access to UPMC,
whether they want such access or not. See Rice Decl. at | 38.

Third, Highmark itself will suffer significant harm, including the waste of
resources spent having obtained approval from CMS of Community Blue MA, and
disclosing the details of the product to Petitioners. Rice Decl. at | 36. In addition,
Highmark will have to expend significant additional resources going back to CMS

to attempt to comply with this Court’s orders. Id. Moreover, Petitioners’
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requested relief would result in immediate and potentially pervasive harm to
Highmark’s reputation and credibility, as well as incalculable damage to the
Community Blue brand. Id. Finally, if Highmark is required to include UPMC in
the Community Blue MA network, and is not permitted, either by this Court,
Petitioners or CMS, to adjust reimbursement rates or premiums, Highmark will
suffer economic losses, from having to underwrite the significantly higher provider
rates charged by UPMC. Id. at | 37.

By contrast, if Petitioners’ request for injunctive relief is denied, open
enrollment in a product already approved by CMS, based on marketing materials
also approved by CMS, will proceed as scheduled. The likelihood of consumers
inadvertently enrolling in Community Blue MA without knowing the plan does not
include UPMC is minimal, particularly given that each Community Blue MA
applicants will receive a telephone call from Highmark to confirm the details of the
plan prior to acceptance by CMS of that person’s application. When speaking with
applicants, Highmark will reiterate the limited network nature of Community Blue
MA. Lightner Decl. at q 35.

3. Issuance of Petitioners’ Requested Injunction Would
Disrupt, Not Preserve, the Status Quo.

Community Blue MA marketing and open enrollment, as approved by the
federal government, are proceeding as scheduled. That is the status quo.

Petitioners’ requested injunction would halt open enrollment, and significantly
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alter the details of the Community Blue MA product that have already been

approved by CMS as described to consumers. Such disruption of the status quo

militates against issuance of the injunction.

CONCLUSION

For the reasons stated herein, Highmark respectfully requests that this Court

deny Petitioners’ Application in its entirety.

Dated: October 14, 2014
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Commonwmml?msvwmm
OFFICE OF ATTORNEY GENERAL

June 11,2014

ANTITRUST SECTION

14" Floor, Strawberry Square
Harrisburg, PA 17120

Tel: (717) 705-2523

Fax: (717) 787-1190

VIA E-MAIL

W. Thomas McGough, Jr.

Senior Vice President & Chief Legal Officer
UPMC

6241 US Steel Tower

600 Grant Street

Pittsburgh, PA 15219

Dear Tom;

Enclosed, on behalf of Insurance Commissioner Michael Consedine, Secretary of
Health Michael Wolf and Attorney General Kathleen Kane, is a Term Sheet that reflects
the conditions which must be imposed on Highmark and UPMC as part of a resolution of
the contract dispute. We believe that these terms would be incorporated info a consent
decree that would be filed with the Commonwealth Court of Pennsylvania.

We lock forward to discussing this with you. I will be traveling tomorrow,
Thursday, June 12, but you can reach me on my cell at (717) 439-0073. You can also
reach Yen Lucas, the Chief Counsel of the Insurance Department, at (717) 783-1975.

Very truly yours,

’/‘"‘4\—‘\‘ P .
% !,/f LM,},{ém:. Y

. A. Donahue, Il
- Executive Deputy Atiorney General

JAD/Ymegough 162
Enclosure

cc: Yen Lucas
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Confidential Settlement Proposal--Not For Public Dissemination.
UPMC Term Sheet {or Consent Petition for Final Decree

*Denotes identical or mirrored term in both Highmark and UPMC Term Sheets. Identical or
mirrored terms require same action by both parties.

I. *Form of document — final decree filed in Commonwealth Court by the Office of
Attorney General (“OAG™}, Pennsylvania Insurance Department (“PID”) and
Pennsylvania Department of Health (“DOH").

o)

*This term sheet shall be construed in a manner that is consistent with the PID's April
29, 2013 Approving Determination and Order of the UPMC/West Penn Allegheny
Health System Affiliation (“UPE Order™) and to protect consumers and the charitable
mission of the parties. The Term Sheets shall be binding on Highmark and UPMC. The
outcome of the actions contemplated in the Term Sheets shall be incorporated in the
Transition Plan to be filed by Highmark by July 31, 2014 as provided under Condition 22
of the UPE Order.

3. *ER Services ~UPMC shall negotiate in good faith fo reach an agreement with Highmark
on rates and patient transfer protocols for emergency and trauma services for hospital,
physician and appropriate continuity of care services at all UPMC and Allegheny Health
Network hospitals by July 31, 2014 or be subject to the binding arbitration similar to the
provisions contained in Mercy and Children’s Final Orders. The agreement will be
binding on both parties meaning that the parties will bill each other and make payments
consistent with the agreement. The agreement shall be for a commercially reasonable
period of time as provided in Condition 3 of the UPE Order. UPMC shall not balance
bills to consumers until the ER services agreement is resolved.

4. *Vulnerable Populations — UPMC shall continue to contract with Highmark at in-
network rates for all of its hospital, physician and appropriate continuity of care services
for “vulnerable populations” including, but not limited to consumers age 65 and older
who are eligible or covered by Medicare, Medicare Advantage, MediGap health plans;
and consumers who are eligible or covered by CHIP, Medicaid and Medicaid Managed
Care health plans or such other health care options as may be approved by the
Commonwealth. UPMC shall treat all Medicare participating consumers as in network
regardless of whether they have Medicare as their primary or secondary insurance.

5. *Local Community Needs — Where UPMC is a provider of a service that the DOH
determines must be provided locally, such as but not limited to, HIV., transplant, serious
mental health disorders as defined by the Diagnostic and Statistical Manual of Mental
Disorders {DSM). neo-natal intensive care unit services, neurology, endocrinology
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dialysis, primary care physician services, imaging and any other service as determined by
DOH, and UPMC is the only provider of that service in a local area the Department of
Health determines is appropriate for that service, UPMC shall agree to accept provide
patients pay UPMC for those services to its members on an in network basis. Highmark
shall negotiate in good faith to reach an agreement with UPMC on in-network rates for
such services.

. *Oncology — The Hillman Cancer Center and its physicians shall be in-network for all
health plans serving Western Pennsylvania. UPMC shall negotiate in good faith on an
agreement with Highmark for rates for treatment of cancer patients. In addition, UPMC
and Highmark shall negotiate an agreement for treatment of ilinesses which result from
cancer treatment. These resulting illnesses may include, but not be limited to, mental
health, endocrinology, orthopedics and cardiology. To determine the appropriate scope of’
the resulting iflnesses, UPMC and Highmark shall appoint oncologists from their
respective hospital systems to design treatment protocols. Such resulting treatments in the
treatment protocol shall be in network at UPMC if the patient chooses to use UPMC.
Moreover, all UPMC cancer centers and physicians based at independent hospitals shall
be in-network. If UPMC and Highmark do not reach an agreement on rates for cancer
treatment and resulting illnesses by July 31, 2014, the parties will be subject to the
binding arbitration provisions similar to those contained in Mercy and Children’s Final

- Orders. The agreement will be binding on both parties meaning that the parties will bill
each other and make payments consistent with the agreement. UPMC shall not balance
bill consumers until this agreement is resolved. The agreement shall be fora
commercially reasonable period of time as provided in Condition 3 of the UPE Order.
Nothing in the treatment protocol shall interfere with a plan design dealing with co-pays
and co-insurance for using different providers.

. *Unique/Exception Hospitals/Physicians - UPMC shall negotiate in good faith to reach
“an agreement with UPMC for hospital, physician and follow-up care services at Western
Psychiatric Institute and Clinic. Magee Womens Hospital of UPMC (for all obstetric and
gynecological services), UPMC Bedford Memorial, UPMC Venango (Northwest),
UPMC/Hamot and UPMC/Altoona and any physician, facility or other provider cutside
the Greater Pittsburgh area currently owned or acquired in the future by UPMC, or with
whom UPMC has an agreement to handle provider contracting, such as, but not limited
to, the Kane Hospital, or any other physician or facility determined by DOH to be
essential to meet local community needs. by July 31, 2014 or, be subject to the binding
arbitration provisions similar to those contained in the Children’s and Mercy Final
Orders. The agreement will be binding on both parties meaning that the parties will bill
each other and make payments consistent with the agreement. The agreement shall be for
a commercially reasonable period of time as provided in Condition 3 of the UPE order.
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The Greater Pitisburgh area shall mean the Counties of Allegheny. Beaver, Butler,
Washington and Westmoreland. The Children’s Final Order will continue in effect
beyond its term so long as Children’s Hospital is determined by the DOH to be essential
to meet local community needs.

8. *Qut-of-Network Services — UPMC’s reimbursement rates for “out-of-network™ services
for all payors at its hospitals must be reasonable and consistent with its charitable
mission.

9. *Safety Net — UPMC and Highmark shall negotiate in good faith to establish a one year
safety net beginning January 1. 2015, for any consumers who use UPMC physicians and
services and who are unable to find alternative physicians and services in their locality.
UPMC and Highmark shall hold such consumers harmless if they continue to use such
physicians and services. The safety net is not a contract extension. Rather, it is a back-
office mechanism whereby Highmark and UPMC shall hold consumers harmless under
these circumstances.

10. *Continuity of care - The continuation of care of any patient in the midst of a course of
treatment at UPMC shall be on an in-network basis at in-network rates. UPMC and
Highmark shall appoint a committee of doctors from their respective hospitals to prepare
protocols for determining what a course of treatment is and when a course of treatment is
completed. If a consumer believes, his or her care should continue, the consumer may
appeal to a court appointed Special Master. UPMC and Highmark shall jointly pay for
the selection of a Special Master who will make recommendations to the court in the
event a consumer appeals a decision on continuity of care. The OAG, Insurance PID and
DOH shall nominate one or more candidates for a Special Master and Highmark and
UPMC shall have the opportunity to comment on such nominees. The Court shall have
final say on the selection of a Special Master.

11. *UPMC shall comply with the terms of the Mediated Agreement and 2012 Agreement as
they relate to its Community Blue product.

12. *Consumer Restitution Fund' - UPMC shall reimburse any consumer who incurred extra
or duplicative medical costs because of UPMC’s refusal to treat certain Community Blue
patients included on an in-network basis during the period of January 1, 2013 to present.
The amount of the fund shall be $2 million but UPMC shall pay additional amounts to
make consumers whole if necessary. The cost of a claims administrator and notice to
potentially affected consumers will be paid by UPMC separately.

' The reasons for the consurmer restitution are different for Highmark and UPMC.

3
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13. *Consumer Education Fund — Highmark and UPMC shall each contribute $2 million to
the Consumer Education Fund to be used by the OAG, PID or DOH for education and
outreach purposes during the transition. Unused funds shall be deposited into the
Consumer Restitution Fund.

14, Transfer of Services — If any Services covered by this term sheet are transferred or
consolidated at one or more UPMC Hospitals, the terms of this Consent Decree shall
apply to those transferred Services where such Services are transferred or consolidated.

15. Referrals and UPMC Transfer of Patients—{a) UPMC shall not require its physicians to
refer patients to a UPMC Hospital in situations where the patient is covered by a Health
Plan that does not participate with such UPMC Hospital or otherwise expresses a
preference to be referred to a non-UPMC Hospital. (b) UPMC shall not refuse to transfer
a patient, whether for diagnosis or treatment, to a non-UPMC Hospital or Health-Care
Provider if such transfer is requested by the patient, the patient’s representative when
such representative is authorized to make care decisions for the patient, or the patient’s
physician; provided the patient is stable and that the transfer is medically appropriate and
legally permissible. (¢) When a patient in need of transfer is covered by a Health Plan '
with which the UPMC Hospital does not contract, UPMC shall transfer the patientto a
participating non-UPMC facility (provided the patient is stable and that the transfer is
medically appropriate and legally permissible) unless (i) the patient or the patient’s
representative expresses a contrary preference after having been informed of the financial
consequences of such a decision or (ii) otherwise approved by the patient’s Health Plan.

16. *The Payment of Attorneys’ Fees and Costs
17. *The Payment of Civil Penalties

18. * Special Master — [f the court determines that it will require technical medical expertise
to deal with the issues raised by this consent decree, UPMC and Highmark shall jointly
pay for such special master. The OAG, Insurance and Health shall nominate one or more
candidates for a Special Master and UPMC and Highmark shall have the opportunity to
comment on such nominees. The Court shall have final say on the selection of a Special
Master.

19. *Extension — Any party to the Final Decree can ask that binding arbitration provisions of
the Final Decree be extended before initial agreements contemplated by this term sheet
expire.
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COMMONWEALTH F PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL

June 11,2014
ANTITRUST SECTION
14" Floor, Strawberry Square
Harrisburg, PA 17120
Tel: (717) 705-2523
Fax: (717) 787-11%90
V1A E-MAIL
W. Thomas McGough, Jr.
Senior Vice President & Chief Legal Officer
UPMC
6241 US Steel Tower
600 Grant Street

Pittsburgh, PA 15219
Dear Tom:

Enclosed, on behalf of Insurance Commissioner Michael Consedine, Secretary of
Health Michael Wolf and Attorney General Kathleen Kane, is a Term Sheet that reflects
the conditions which must be imposed on Highmark and UPMC as part of a resolution of
the contract dispute. We belicve that these terms would be incorporated into a consent
decree that would be filed with the Commonwealth Court of Pennsylvania.

We look forward to discussing this with you. 1 will be traveling tomorrow,
Thursday, June 12, but you can reach me on my cell at (717) 439-0073. You can also
reach Yen Lucas, the Chief Counsel of the Insurance Department, at (717) 783-1975.

Very truly yours,

b
“/('r L‘;“’-J‘ - C/( (\.z{“‘x /’&:“‘ LT

( James A, Donzhue, il
““Executive Deputy Attorney General

JADAKYmcgough! 162
Enclosure

ce! Yen Lucas

COMMONWEALTH EXHIBIT 8
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Confidential Settlement Proposal—Not For Public Dissemination.

Highmark Term Sheet for Consent Petition for Final Decree

*Denotes identical or mirrored term in both Highmark and UPMC Term Sheets. Identical or
mirrored terms require same action by both parties.

1.

[

L

*Form of document — final decree filed in Commonwealth Court by the Office of
Attorney General (*OAG™), Pennsylvania Insurance Department (“PID™) and
Pennsylvania Department of Health (*“DOH™).

*This term sheet shall be construed in a manner that is consistent with the PID’s April
29, 2013 Approving Determination and Order of the Highmark/West Penn Allegheny
Health System Affiliation (“UPE Order”) and to protect consumers and the charitable
mission of the parties. The Term Sheets shall be binding on Highmark and UPMC. The
outcome of the actions contemplated in the Term Sheets shall be incorporated in the
Transition Plan to be filed by Highmark by July 31, 2014 as provided under Condition 22
of the UPE Order.

*ER Services —Highmark shall negotiate in good faith to reach an agreement with UPMC
on rates and patient transfer protocols for emergency and trauma services for hospital,
physician and appropriate continuity of care services at all UPMC and Allegheny Health
Network hospitals by July 31, 2014, or be subject to the binding arbitration similar to the
previsions contained in Mercy and Children’s Final Orders. The agreement will be
binding on both parties meaning that the parties will bill each other and make payments
consistent with the agreement. The agreement shall be for a commercially reasonable
petiod of time as provided in Condition 3 of the UPE Order. Highmark shall cover any
balance billings to consumers by UPMC until the ER services agreement is resolved.

*Vulnerable Populations — Highmark shall continue to contract with UPMC at in-
network rates for all of its hospital, physician and appropriate continuity of care services
for “vulnerable populations™ including. but not limited to consumers age 65 and older
who are eligible or covered by Medicare, Medicare Advantage, MediGap health plans;
and consumers who are eligible or covered by CHIP, Medicaid and Medicaid Managed
Care health plans, or such other health care options as may be approved by the
Commonwealth. Highmark shall treat all Medicare participating consumers as in
network regardless of whether they have Medicare as their primary or secondary
insurance.

*[ ocal Community Needs — Where UPMC is a provider of a service that the DOH
determines must be provided locally, such as but not limited to, dialysis, HIV, transplant,
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serious mental health disorders as defined by the Diagnostic and Statistical Manual of
Mental Disorders (DSM), neo-natal intensive care unit services, neurology,
endocrinology, primary care physician services, imaging and any other service as
determined by DOH, and UPMC is the only provider of that service in a local area the
DOH determines is appropriate for that service, UPMC shall agree to accept payment
from Highmark for those services to Highmark’s members on an in-network basis at in-
network rates. : ‘

*Oncology ~ The Hillman Cancer Center and its physicians shall be in-network for all
health plans serving Western Pennsylvania. Highmark shall negotiate in good faith on an
agreement with UPMC for rates for treatment of cancer patients. In addition, UPMC and
Highmark shall negotiate an agreement for treatment of ilinesses which result from
cancer treatment. These resulting illnesses may include, but not be limited to, mental
health, endocrinology, orthopedics and cardiology. To determine the appropriate scope of
the resulting illnesses, UPMC and Highmark shall appoint oncologists from their
respective hospital systems to design treatment protocols. Such resulting treatments in the
treatment protocol shall be in network at UPMC if the patient chooses to use UPMC.
Moreover, all UPMC cancer centers and physicians based at independent hospitals shall
be in-network. If Highmark and UPMC do not reach an agreement on rates for cancet
treatment and resulting illnesses by July 31, 2014, the parties will be subject to the
birding arbitration provisions similar to those contained in Mercy and Children’s Final
Orders. The agreement will be binding on both parties meaning that the partics will bill
each other and make payments consistent with the agreement. Highmark shall cover any
balance billings to consumers by UPMC until this agreement is resolved. The agreement
shall be for a commercially reasonable period of time as provided in Condition 3 of the
UPE Order. Nothing in the treatment protocol shall interfere with a plan design dealing
with co-pays and co-insurance for using different providers.

*Unique/Exception Hospitals/Physicians - Highmark shall negotiate in good faith to
rezch an agreement with UPMC for hospital, physician and follow-up care services at
Western Psychiatric Institute and Clinic, Magee Womens Hospital of UPMC (for all
obstetric and gynecological services), UPMC Bedford, UPMC Venango (Northwest),
UPMC/Hamot and UPMC/Altoona and any physician, facility or other provider outside
the Greater Pittsburgh area currently owned or acquired in the future by UPMC, or with
whom UPMC has an agreement to handle provider contracting, such as, but not limited
to, the Kane Hospital, or any other physician or facility determined by DOH to be
essential to meet local community needs, by July 31, 2014, or be subject to the binding
arbitration provisions similar to those contained in the Children’s and Mercy Final
Orders. The agreement will be binding on both parties meaning that the parties will bill
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each other and make payments consistent with the agreement. The agreement shall be for
a commercially reasonable period of time. The Greater Pittsburgh area shall mean the
Counties of Allegheny, Beaver, Butler, Washington and Westmoreland. The Children’s
Final Order will continue in effect beyond its term so long as Children’s Hospital is
determined by the DOH to be essential to meet local community needs.

8. *Out-of-Network Services — Highmark’s reimbursement rates for “out-of-network™
services for all payors at its Allegheny Health Network hospitals must be reasonable and
consistent with its charitable mission. Consistent with its charitable mission, Highmark
shall not use an amount greater than the amount UPMC charges for “out-of-network”
services to its customers when calculating deductibles, co-pays and coinsurance
payments for such members.

9. *Safety Net - Highmark and UPMC shall negotiate in good faith to establish a one year
safety net for any consumers who use UPMC physicians and services and who are unable
to find alternative physicians and services in their locality. Highmark and UPMC shall
hold such consumers harmless if they continue to use such physicians and services. The
safety net is not a contract extension. Rather, itis a back-office mechanism whereby
Highmark and UPMC shall hold consumers harmless under these circumstances.
Highmark shall not characterize or market the safety net to consumers, brokers or
employers as a contract extension with UPMC.

10. *Continnity of care - Highmark shall pay for the continuation of care of any patient in the
midst of a course of treatment at UPMC on an in-network basis at in-network rates.
UPMC and Highmark shall appeint a committee of doctors from their respective
hospitals to prepare protocols for determining what a course of treatment is and when a
course of treatment is completed. 1f a consumer believes, his or her care should continue,
the consurner may appeal to a court appointed Special Master. UPMC and Highmark
shall jointly pay for the selection of a Special Master that will make recommendations to
the court in the event a consumer appeals a decision on continuity of care. The OAG, PID
and DOH shall nominate one or more candidates for a Special Master and Highmark and
UPMC shall have the opportunity to comment on such nominees. The Court shall have
final say on the selection of a Special Master.

1 1. *Highmark shalf comply with the terms of the Mediated Agreement and 2012 Agreement
as they relate to its Community Blue product.

12. *Consumer Restitution Fund' - Highmark shall reimburse any consumer who was
confused by Highmark’s advertising into believing that Community Blue included all

" The reasons for the consumer restitution are different for Highmark and UPMC

3
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13.

14,

15.

17.

18.

UPMC hospitals and doctors on an in-network basis during the period of January 1, 2013
to present. In-network for purposes of this paragraph means that the consumer can visit
any UPMC hospital, physician or other provider without pre-approval from Highmark
and will pay no more in co-pays than for any other in-network provider. The amount of
the fund shall be $2 million but Highmark shall pay additional amounts to make
consumers whole if necessary. The cost of a claims administrator and notice to
potentially affected consumers will be paid by Highmark separately.

*Consumer Education Fund — Highmark and UPMC shall each contribute $2 million to
the Consumer Education Fund to be used by the OAG, PID or DOH for education and
outreach purposes during the transition. Unused funds shall be deposited into the
Consumer Restitution Fund.

Transfer of Services — If any Services covered by this term sheet are transferred or
consolidated at one or more UPMC Hospitals, the terms of this Consent Decree shall
apply to those transferred Services where such Services are transferred or consalidated.

Referrals and AHN Transfer of Patients—a) AHN shall rot require its physicians to refer
patients to a AHN Hospital in situations where the patient is covered by a Health Plan
that does not participate with such AHN Hospital or otherwise expresses a preference to
be referred 1o a non-AHN Hospital, (b) AHN shall not refuse to transfer a patient,
whether for diagnosis or treatment, to a non-AHN Hospital or Health-Care Provider if
such transfer is requested by the patient, the patient’s representative when such
representative is authorized to make care decisions for the patient, or the patient’s
physician; provided the patient is stable and that the transfer is medically appropriate and
legally permissible. (¢) When a patient in need of transfer is covered by a Health Plan
with which the AHN Hospital does not contract, AHN shall transter the patient to the
Health Plan’s participating non-AHN facility (provided the patient is stable and that the
transfer is medically appropriate and legally permissible) unless (i) the patient or the
patient’s representative expresses a contrary preference afier having been informed of the
financial consequences of such a decision or (i) otherwise approved by the patient’s
Health Plan. )

. *Advertising — Highmark shall not engage in any public advertising that has the tendency

to confuse or mislead consumers.

*The Payment of Aftorneys’ Fees and Costs

*The Pavment of Civil Penalties

- 873a
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19. Extension ~ Any party to the Consent Decree can ask that bindirig arbitration provisions
of the Fina! Decree be extended before initial agreements contemplated by this term sheet
expire.
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COMMONWEALTH OF PENNSYLVANIA

OfFFice oF ATTORNEY GENERAL 18TH FLEOR
. p l . ETRAWRERRY SODUARE
KavHieen G, Kang HARRISBURG' A 17120 HARRISBURS, P& }TIZ0
ATTORNEY GENERAL . {7171 787338
June 24, 2014

W. Thomas McGough, Jr.

Senior Vice President & Chief Legal Officer
UPMC

U.S. Steel Tower, Suite 6241

600 Grant Street

Pittsburgh, PA 15219

Thomas L. Vaokirk

Executive Vice President & CLO
Highmark

Fifth Avenue Place

120 Fifth Avenue, Suite 3112
Pittsburgh, PA 15222-3099

Dear Tom & Tom:

Yen Lucas and | have worked to try to achieve an agreement satisfactory to us and to
each of your respective organizations. We believe the enclosed achieves that goal on behalf of
western Pennsylvania consumers that our respective agencies have represented during these
negotiations. In addition, in the interests of fairness, we have been preparing two separate
documents on parallel tracks and trying to the best of our ability to mirror the documents so that
each company is essentially under the same obligation. Attached are copies of each of your
respective Term Sheets with the language about releases and compliance of law still being
drafted.

The Term Sheets reflects some of the changes that each of you have requested over the
past 24-hours. We have made a number of accommodating changes to better reflect the thus far
collaborative process to try to resolve outstanding issues and to formulate a pro-consumer
transition plan. The OAG, however, reserves the right to pursue still outstanding issues related
to the charitable/nonprofit status of your respective institutions as well as consumer protection
measures that are not addressed in these documents. While there will be ongoing oppartunities
and negotiations between the parties to resolve some of the open items as part of Highmark’s
Transition Plan, high level agreement around core principles must be resolved now. With regard
to the attached, however, we would emphasize that this represents the Commonwealth’s last, best
and final terms around these core principles.

COMMONWEALTH EXHIBIT 9
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W. Thomas McGough
Thomas L. Vankirk
June 24, 2014

Page - 2

Our respective principals have set today as the date by which the parties must reach
agreement on the Term Sheets. If we do not have agreement by today, we will commence joint
litigation against both parties. Our strong desire, however, is to bring this matter to an amicable
resolution and so we encourage you to work with your senior management and boards to gain
approval to move forward with the attached.

Thank you for your coopcration.

Sincerely,
/ s _—
\( _/James A. Donahue, I
Executive Deputy Attorney General

Enclosures

ce: Attorney General Kane
Michael F. Consedine, Commissioner of Insurance
Michael Wolf, Secretary of Health
Jim Schultz
Yen Lucas
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- Confidential Settlement Proposal--Not For Public Dissemination.
UPMC Term Sheet for Consent Petition for Final Decree

*Denotes identical or mirrored term in both Highmark and UPMC term sheets. Identical or
mirrored terms require same action by both parties.

1. *Form of document - final corsent decree filed in Commonwealth Court by the Office of
Attorney General (“OAG”), Pennsylvania Insurance Department (“PID”) and
Pennsylvania Department of Health (“*DOH”) in response to a Petition for Review.

ra

*The Consent Decree shall be construed in a manner thal is consistent with the PID’s
April 29, 2013 Approving Determination and Order of the Highmark/West Penn
Allegheny Health System Affiliation (“UPE Order”) and the 2012 Mediated Agreement
entered into by the UPMC and Highmark and to protect consumers and the charitable
mission of the parties. The outcome of the actions embodied in the consent decree shall
be incorporated in the Transition Plan to be filed by Highmark by July 31, 2014 as
provided under Condition 22 of the UPE Order. The Consent Decree is not a contract
extension and shall be characterized as such.

*Dispute Resolution Process — Where required in this term sheet, UPMC and Highmark
shall negotiate in good faith. If parties are unable to reach agreement to any of the issues
raised in this term sheet by July 15, 2014 or such other date as may be set by OAG, PID
and DOH then the terms or rates shall be subject to the following:

tax

a. Rates—

i. For the period, January 1, 2015 to December 31, 2013, rates for all in-
network services covered in this term sheet, except for those rates
currently being arbitrated by UPMC and Highmark, shall revert to the last
mutually agreed upon rates or fees by UPMC and Highmark with
applicable medical market basket index (MBI) increase applied January 1.
2015.

ii. For rates currenily being arbitrated, in the event that the current arbitration
between UPMC and Highmark finds in favor of UPMC, then the rates and
fees under the Consent Decree will revert to the rates in effect before April
1, 2014 as of the date of the arbitral award and shall remain in place
through December 31, 2015. If as a consequence of the arbitral award,
Highmark owes UPMC for underpayments, Highmark shall pay UPMC
appropriate interest. If as.a consequence of the arbitral award, UPMC
owes Highmark for overpayments, UPMC shall pay Highmark appropriate
interest. If an arbitral award is not decided before January 1, 2015,
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Highmark shall increase its payments by one half the difference the
Highmark’s April 1, 2015 schedule and its rate schedule in effect before
April 1, 2014 for the period January 1, 2015 to December 31, 2015,

iii. For the period beginning January 1, 2016 to the expiration of the Consent
Decree or the expiration of any agreements between UPMC and
Highmark for all in network services, whichever is later, the rates shall be
the rates mutually agreed to by Highmark and UPMC, or UPMC and
Highmark shall engage in a single last best offer binding arbitration to
resolve any dispute as to rates after December 31, 2015.

iv. Any agreement or award as to rates and fees will be binding on both
UPMC and Highmark, meaning that each will bill and make payments
consistent with the agreement or award.

b. Non-Rate Term — Disputed terms set forth in this term sheet and related to
consent decree and unrelated to rate and reimbursement shall be subject to
mediation before the OAG, PID and DOH. If mediation does not result in
resolution within 30 days or such other time set by the OAG, PID and DOH,
UPMC and Highmark shall engage in binding arbitration to resolve the dispute as
o terms.

4, Key Transition Issue Agreements

a. *Continuity of care - UPMC and Highmark mutually agree that the continuation
of care of a Highmark member in the midst of a course of treatment at UPMC
shall be on an in-network basis at in-network rates. The need for a continuing
course of treatment shall be determined, in the first instance, by the patient’s
treating physician acting in consultation with and in accordance with the wishes
of the patient or the patient’s representative. While undergoing a continuing
course of treatment with UPMC the services covered in-network will include all
services reasonably related to that treatment, including but not limited to testing
and follow-up care. In the event that Highmark disputes the opinion of the treating
physician that a continuation of care is medically appropriate. or disputes the
scope of that care, the DOH or its designated representative will review the matter
and make a final, non-appealable determination,

b. *Vulnerable Populatiors — UPMC and Highmark mutually agree that volnerable
populations include: (i) consumers age 635 or older who are eligible or covered by
Medicare, Medicare Advantage, (ii) Medigap health plans, (iii) Medicaid and/or
(iv) CHIP. With respect to Highmark covered vulnerable population, UPMC
shall continue to contract with Highmark at in-network rates for all of its hospital,
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Received 05/27/2015 Commaonwealth Court of Pennsyivania

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA,

By KATHLEEN G. KANE, Attorney

General; PENNSYLVANIA DEPARTMENT

OF INSURANCE, By TERESA D. MILLER,

Acting Insurance Commissioner; and

PENNSYLVANIA DEPARTMENT OF

HEALTH, By DR. KAREN MURPHY, :

Acting Secretary of Health, : No.334 M.D. 2014

Petitioners,
V.
UPMC, A Nonprofit Corp.; UPE, a/k/a
HIGHMARK HEALTH, A Nonprofit Corp.;
and HIGHMARK INC., A Nonprofit Corp.,

Respondents.

FIRST SET OF STIPULATIONS BETWEEN THE
COMMONWEALTH OF PENNSYLVANIA AND UPMC

A.  Medicare and Medicare Advantage

1. UPMC is a participating provider under Medicare.

2. Federal law requires Medicare Advantage insurers to “|m]aintain and
monitor a network of appropriate providers that is supported by written agreements
and is sufficient to provide adequate access to covered services to meet the needs
of the population served.” 42 C.F.R. § 422.112.

3. A provider who has “written agreements™ with the insurer to provide

services to Medicare Advantage subscribers is in-network. See id.
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4. In Medicare Advantage plans, a provider without a contract

establishing payment amounts is out-of-network. See id.

B. The UPMC-Highmark Medicare Advantage Agreements

5. For years, UPMC and Highmark contracted to include UPMC as in-
network for Highmark’s Medicare Advantage products (the “Medicare Advantage
Agreements”).

C. The 2012 Mediated Agreement

6. In addition to the Medicare Advantage Agreements, UPMC and
Highmark also were parties to a series of commercial contracts governing UPMC’s
provision of services to Highmark commercial-plan subscribers.

7. Exhibit 18 to the UPMC Brief is an example of a commercial contract
between UPMC and Highmark.

8. Most ot UPMC’s and Highmark’s commercial hospital contracts were
set to expire on June 30, 2012,

9. In May 2012, then-Governor Tom Corbett, appointed a mediator who
brokered a Mediated Agreement between UPMC and Highmark.

10.  The Mediated Agreement extended the commercial contracts between
UPMC and Highmark through 2014. Mediated Agreement (Ex. 6 to UPMC Br.)

§1.
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11. The Mediated Agreement also provided that “[t]he current Medicare
Advantage agreement (including rates) will remain in place, but cannot be
terminated by either party prior to December 31, 2014.” Id § 2.A.

12. UPMC and Highmark thereafter executed an amendment to their
Medicare Advantage Agreements. See 2012 MA Amendment (Ex. 7 to UPMC
Br.).

13. The 2012 Amendment to the Medicare Advantage Agreements
memorialized UPMC’s and Highmark’s agreement not to terminate the Medicare
Advantage Agreements before December 31, 2014. Id § 5.

14. The 2012 MA Amendment set April 1 as the deadline for Highmark
or UPMC to provide “written notice of termination” of the Medicare Advantage
Agreements without cause effective at the end of any year thereafter. /d § 5.

15.  UPMC sent notice to Highmark on March 20, 2015, that it would not
renew the Medicare Advantage Agreements for 2016. 3/20/15 McGough Litr. (Ex.

34 to UPMC Br.).
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D.  Negotiation of The Consent Decrees

16. In order to develop a transition plan for the expiration of the UPMC-
Highmark contracts at the end of 2014, Governor Corbett assembled a team of
state officials, including the Attorney General, Insurance Commissioner, and
Secretary of Health (collectively, the “Patients First Leadership Team™).

17. The discussions convened by the Patients First Leadership Team
culminated in UPMC and Highmark each executing a Consent Decree with The

Commonwealth.

18. The Consent Decrees resolved a number of issues stemming from the
wind-down of the UPMC-Highmark contracts.

E. Key Terms of the Consent Decrees

19. The Consent Decrees contain a provision regarding “Vulnerable
Populations.” See Consent Decrees § [V.A.2.
20.  The vulnerable-populations provision provides in its entirety:

Vulnerable Populations — UPMC and Highmark mutually agree that
vulnerable populations include: (i) consumers age 65 or older who are
eligible or covered by Medicare, Medicare Advantage, (i1} Medigap
health plans, (iii} Medicaid and/or (iv) CHIP. With respect to
Highmark’s covered vulnerable populations, UPMC shall continue to
contract with Highmark at in-network rates for all of its hospital,
physician and appropriate continuity of care services for CHIP,
Highmark Signature 65, Medigap and commercial retiree carve out as
long as Highmark does not make unilateral changes to these
programs. UPMC shall treat all Medicare participating consumetrs as
In-Network regardless of whether they have Medicare as their primary
or secondary insurance. UPMC reserves the right to withdraw from
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these arrangements if Highmark should take the position that it has the
authority to revise rates and fees payable under those arrangements
unilaterally and materially.

See Consent Decrees § [V.A2.

F. Medicare As “Primary and Secondary” Insurance

21. Many Medicare beneficiaries also have commercial insurance plans
because they remain covered by an employer-provided or spouse’s plan.

22.  The Patients First Leadership Team met with UPMC on June 5, 2014.

G. Highmark’s August 29, 2014 Transition Plan and Lawsuit

23. Highmark issued its final “UPMC Contract Transition Plan” on
August 29, 2014 (“Transition Plan”) (Ex. 47 to UPMC Br.).

24.  On September 3, 2014, Highmark filed a complaint, verified by
Highmark’s Vice President Thomas Fitzpatrick, in the Court of Common Pleas of
Allegheny County against UPMC, certain UPMC hospitals, and certain UPMC
subsidiary organizations.

25. UPMC advised the Patients First Leadership Team via letter dated
September 10, 2014 that, in UPMC’s opinion, by filing its lawsuit and making

those assertions, Highmark had violated its obligation to use best efforts to resolve
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the arbitration by December 31, 2014. 9/10/14 McGough Ltr. (Ex. 23 to UPMC

Br.).

H. Highmark’s Out-Of-Network Community Blue MA Product And
Contempt Proceeding

26. In the fall of 2014, Highmark unveiled to the public a new Medicare
Advantage product, Community Blue (“Community Blue MA”). See Contempt
Op. (“Op.”) at 7-9.

27. Community Blue MA does not include any UPMC hospitals or
physicians in-network except in emergencies. See id.

28.  Community Blue MA subscribers are out-of-network for UPMC
providers except in emergencies.

29. On October 10, 2014, The Commonwealth filed in this Court an
Application to Hold Highmark in Contempt and Enforce Consent Decree and Issue
a Preliminary Injunction.

30. The Commonwealth argued in its application that Highmark’s

offering of Community Blue MA violated the vulnerable-populations provision.
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L Effects Of UPMC’s Nonrenewal Of Medicare Advantage
Agreements

31. The Medicare Advantage Agreements will remain in effect until the
end of 2015.

32.  UPMC’s termination of the Medicare Advantage Agreements will not
become effective until January 1, 2016.

33. Tl_le Medicare Advantage Agreements have a six-month run-out
period that runs from the effective date of termination (through June 30, 2016).

34. Pursuant to the run-out provision, UPMC is “to provide services to
[Highmark] Members for six (6) months after the date on which the termination
becomes effective.” 2002 Amendment to Medicare Acute Care Provider
Agreement, effective Jan. 1, 2002 (attached hereto as Ex. A) § 16.3.

35.  On October 15, 2015, eligible persons will enter open enrollment for
Medicare and Medicare Advantage for 2016.

36. For purposes of the hearing on May 27, 2015, the parties agree to the
following regarding authenticity: Documents that parties produced that appear on
other parties' exhibit lists will be deemed authentic. The only exception is where a
third party document is attached to a party's produced email. By way of example,
if Party A produced an email containing an attachment from a non-party, this
authenticity agreement does not relieve the requirement to separately address the
attachment (although the parties do agree that the attachment was, in fact, attached
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to the email).

If, however, a document drafted and produced by Party A is

attached to an email produced by Party B, that email and the attachment are

deemed authentic.

37.  For purposes of the hearing on May 27, 2015, the parties agree that (a)

exhibits to the parties' briefs/pleadings, (b) the pleadings in this litigation, and (c)

the pleadings from the arbitrations before the AAA and AHLA are deemed

admissible, subject to each party reserving the right to object to these documents

on the grounds of relevance at the May 27th hearing.

Dated: May 27, 2015

By:

Respectfully submitted,

/s/ Rebekah B. Kcehowski

Paul M. Poht (Pa. 21625)

Leon F. Delulius, Jr. (Pa. 90383)
Rebekah B. Kcehowski (Pa. 90219)
JONES DAY

500 Grant Street, Suite 4500
Pittsburgh, PA 15219

Ph: (412) 391-3939

Fx: (412) 394-7959
ppohl@jonesday.com
lfdejulius@jonesday.com
rbkeehowski@jonesday.com

Stephen A. Cozen (Pa. 03492)
Stephen A. Miller (Pa. 308590)
COZEN O’CONNOR

1900 Market Street
Philadelphia, PA 19103

Ph: (215) 665-2000

Fx: (215) 665-2013
scoZen(@cozen.com
samiller@cozen.com

Attorneys for UPMC
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COMMONWEALTH OF PENNSYLVANIA
KATHLEEN G. KANE
Attorney General

[s/James A. Donahue, 111

James A. Donahue, 111

Executive Deputy Attorney General
Public Protection Division
Attorney 1.D. No.: 42624

Mark A. Pacella

- Chief Deputy Attorney General

Charitable Trusts & Organization Section
Attorney 1.D. No.: 42214

Tracy W. Wertz

Chief Deputy Attorney General
Antitrust Section

Attorney L.ID. No: 69164

Neal F. Mara

Chief Deputy Attorney General

Special Litigation and Civil Rights Section
Attorney 1.D. No.: 64895

14th Floor Strawberry Square
Harrisburg, PA 17120
(717) 787-4530

Sean Martin Concannon

Deputy General Counsel

Governor’s Office of General Counsel
Attorney 1.D. No.: 205998

17th Floor, 333 Market Street
Harrisburg, PA 17101

(717) 787-9348

Yen Lucas
Chief Counsel
Insurance Department
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Attorney 1.D. No.: 203588
13th Floor, Strawberry Square
Harrisburg, PA 17120

(717) 783-1975
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EXHIBIT A
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-"AMENDMENT TO THE
MEDICARE ACUTE CARE PROVIDER AGREEMENT

This Amendment to the Medicare Acute Care Provider Agreement (this “Amendment”™)
15 made and entered into as of the Ist day of January, 2002 (the “Effective Date”) by and
between Keystone Health Plan West, Inc. (hereinafter “Health Plan™) and UPMC PASSAVANT
(hereinafter the “Provider”).

WHEREAS, Highmark Inc., d/b/a Highmark Blue Cross Blue Shield owns 100% of the
voting stock of Health Plan (hereinafter “Highmark™); and

WHEREAS, Health Plan and the Provider are parties to an agreement to establish terms
and conditions for the provision and payment of hospital services to eligible members of Health
Plan, in accordance with individual or group benefit agreements for the provision of hospital
services (heretnafter “Agreement”™); and

WHEREAS, Health Plan and the Provider wish to modify certain provisions of the
Agreement as provided below.

NOW, THEREFORE, in consideration of the mutual covenants stated herein and other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged
the parties hereto, intending to be legally bound hereby, agree as follows:

L Part 2. DEFINITIONS
Part 2. of the Agreement, defirution 2.2. is hereby modified as follows fchanges in
italies).
2.2, "Contract Year” shall mean each twelve (12) month period occurring during

the term of this Agreement.

Part 2. of the Agreement is hereby modified by adding a new definition 2.19. as follows
(current definitions 2.19. through 2.22. are renumbered 2.20. through 2.23):

2.19. “Per Case” shall mean payment for an authorized admission based on an entire

length of stay in an acute care bed at a Provider participating in Health Plan’s
Medicare Prograim.

I1. Part 3. PROVIDER OBLIGATIONS
Section 3.1.18. of the Agreement is hereby modified as follows (changes in italics).
3.1.18.  Agree that the U.S. Department of Health and Human Services, the Comptroller

General, the Pennsylvanic Depaviment of Health (DOH) and all other
applicable regulatory agencies or their designees have the right to inspect,

Filing No.: SBAM-HOSP-44- WP LIPMC Passavant
Form No.: WP-SBAM-HOSP(99) May IR, 2001
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evaluate and aundit any pertinent contracts, books, documents, papers and
records of the Provider involving transactions related to Health Plan’s Medicare
Program and to inspect, evaluate and audit any pertinent information for any
particular Contract Year for a period of six (6) years from the final date of the
Contract Year or from the date of completion of any audit, whichever is later.

IH. Part7. PAYMENT AND BILLING
Section 7.1. of the Agreement is hereby modified as follows (changes in italics):

7.1 Payment. Health Plan agrees that Provider’s payment for Covered Services
shall be at rates set forth in the Provider payment rates attached hercto as
Extibit I and made a part hereof. The parties agree that Exhibir I may define a
“Rate Period,” which may coincide with or be independent of the term and
Contract Years of this Agreement. Health Plan agrees that, no later than
February 1 of the Contract Year in which the payment rates on Exhibit [ expire,
ir will provide to the Provider notification of rates to take effect in the following
Rate Period or Contract Year(s), as applicable. No later than sixty (60) days
afte