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MEMORANDUM OPINION ANNOUNCING  

THE JUDGMENT OF THE COURT1 

 

BY JUDGE DUMAS        FILED: September 21, 2026 

 

The Commonwealth of Pennsylvania, Josh D. Shapiro, in his official 

capacity as Governor of the Commonwealth of Pennsylvania (Governor), Kim L. 

Ward, in her official capacity as President Pro Tempore of the Pennsylvania Senate 

(President Pro Tempore), and Joanna E. McClinton, in her official capacity as the 

Speaker of the Pennsylvania House of Representatives (Speaker) (collectively, 

Respondents), filed preliminary objections to the petition for review filed by Kahjey 

Warren, Khalid Brockman, Jr., David McCauley, Ashley Scali, Judson Rideout, 

Faith Pepe, Darryl Shadle, Allen Weyant, Zachary Sellers, Jessica Schmidt, Andrew 

Culley, Jason Hice, Dustin Galasso, Robby Robertson, Shannon Sord, Heather Hice, 

and Scott Welsh (collectively, Petitioners).  We sustain in part and overrule in part.  

I. BACKGROUND2 

Petitioners alleged they are indigent criminal defendants whose public 

defenders provided constitutionally ineffective assistance.  See Pet., 6/13/24, ¶¶ 23-
 

1 After circulation and consideration by the full Court, this case proceeded to judicial 

conference in accordance with the Commonwealth Court’s Internal Operating Procedures, and is 

being filed as a plurality opinion. 210 Pa.Code §69.256 (“If, pursuant to vote after judicial 

conference consideration, a majority of all of the Judges, as well as a majority of the Judges who 

heard the case or to whom it was submitted on briefs, favor the result reached in the circulated 

draft opinion, that opinion, together with any concurring or dissenting opinions and notations of 

concurrences or dissents, shall be filed.”). 
2 “We accept as true all well-pleaded material facts set forth in the petition for review and 

all inferences fairly deducible from those facts.”  Robinson Twp. v. Commonwealth, 83 A.3d 901, 

917 (Pa. 2013) (citation modified).  “We may reject conclusions of law, unwarranted inferences 

from facts, argumentative allegations, or expressions of opinion.”  L.F.V. by Varano v. S. Phila. 

High Sch., 340 A.3d 395, 398 n.2 (Pa. Cmwlth. 2025) (en banc) (citation modified), appeal 

granted, 350 A.3d 50 (Pa. Dec. 2, 2025). 



3 

39.  Petitioners described their individual experiences; the petition collectively 

summarized these as “harms from underfunded and under-supervised indigent 

defense attorneys who have failed to communicate with them, investigate their cases, 

or effectively advocate for them.”  Id. ¶ 4.  They asserted that the ineffective 

assistance resulted from how the Commonwealth funds indigent defense.  See 

generally Public Defender Act, 16 P.S. §§ 9960.1 to .13.3  Specifically, Petitioners 

alleged that the Commonwealth has a constitutional obligation to provide effective 

assistance of counsel to indigent defendants and that its delegation of this obligation 

to the counties has produced unconstitutional funding disparities.  We detail some of 

these allegations below. 

Petitioners further alleged that although the Commonwealth has known 

about the funding disparities for several decades, its recent efforts to address them 

remain inadequate.  Petitioners quantified the alleged inadequacy: “[b]ringing 

Pennsylvania in line with the national average per-capita state spending on indigent 

defense would require the Commonwealth to appropriate approximately $100 

million in additional funding,” and matching the spending of comparable states, 

including “similarly-sized Michigan,” would require $250 million to $450 million 

more.  Pet. ¶¶ 54, 104.  These inadequate efforts deprived indigent defendants of: (1) 

the right to counsel, including prior to their preliminary hearings; (2) consistent, 

timely, and confidential communication with public defenders; (3) access to experts; 

and (4) constitutionally effective representation. 

Based on these deprivations, Petitioners raised six counts against all 

 
3 Act of December 2, 1968, P.L. 1144, No. 358, 16 P.S. §§ 9960.1 to .13.  For convenience, 

we refer to the Public Defender Act “only by [its] Purdon’s citation.”  Herold v. Univ. of Pittsburgh, 

329 A.3d 1159, 1166 n.1 (Pa. 2025).  The Public Defender Act makes each county other than 

Philadelphia responsible for indigent criminal defense, requiring it to appoint a public defender to 

provide legal counsel to defendants who cannot afford it.  16 P.S. §§ 9960.3, 9960.6. 
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Respondents.  Count I alleged a violation of the right to counsel under the Sixth and 

Fourteenth Amendments to the United States Constitution per 42 U.S.C. § 1983 and 

Kuren v. Luzerne County, 146 A.3d 715 (Pa. 2016).4  Count II asserted a violation of 

the right to counsel under article I, section 9 of the Pennsylvania Constitution.5  

Count III contended that Respondents violated Petitioners’ right to counsel on direct 

appeal under the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment.  Count IV alleged that Respondents unconstitutionally discriminated 

against Petitioners in violation of the Equal Protection Clause of the Fourteenth 

Amendment based on disparities in how counties fund indigent defense.  Count V 

asserted a similar claim under article I, sections 1 and 26, and article III, section 32 

of the Pennsylvania Constitution.6  Count VI requested a writ of mandamus to 

compel Respondents to adequately fund indigent defense in the alternative, if “this 

 
4 The Sixth Amendment states: “In all criminal prosecutions, the accused shall . . . have the 

Assistance of Counsel for his [defense].”  U.S. Const. amend. VI.  The Fourteenth Amendment 

provides in relevant part: “No State shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any State deprive any person of 

life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.”  Id. amend. XIV, § 1; see generally Gideon v. Wainwright, 372 

U.S. 335, 342-43 (1963) (applying the Sixth Amendment to the states); Commonwealth v. Arroyo, 

723 A.2d 162, 170 (Pa. 1999).  Section 1983 states in pertinent part: “Every person who, under color 

of any statute . . . of any State . . . subjects, or causes to be subjected, any citizen . . . or other person 

within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured 

by the Constitution and laws, shall be liable to the party injured . . . .” 42 U.S.C. § 1983. 
5 “In all criminal prosecutions the accused hath a right to be heard by himself and his 

counsel, . . . nor can he be deprived of his life, liberty or property, unless by the judgment of his 

peers or the law of the land.”  Pa. Const. art. I, § 9.  For ease, we may use “constitutional right to 

counsel” to encompass both the federal and Pennsylvania constitutional rights. 
6 Article I, section 1 of the Pennsylvania Constitution states: “All men are born equally free 

and independent, and have certain inherent and indefeasible rights, among which are those of 

enjoying and defending life and liberty . . . .”  Pa. Const. art. I, § 1.  “Neither the Commonwealth 

nor any political subdivision thereof shall deny to any person the enjoyment of any civil right, nor 

discriminate against any person in the exercise of any civil right.”  Id. art. I, § 26.  Article III, 

section 32 generally provides that the “General Assembly shall pass no local or special law in any 

case which has been or can be provided for by general law . . . .”  Id. art. III, § 32. 
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Court finds that the relief requested in counts one through five are unavailable.”  Pet. 

¶ 369. 

Petitioners requested the following declaratory relief: (1) the 

Commonwealth has a constitutional obligation to ensure indigent defendants receive 

effective assistance of counsel, including on direct appeal; (2) Respondents’ 

delegation of indigent defense to the counties without sufficient funding and 

oversight violated that obligation; and (3) Respondents’ failure to adequately fund 

indigent defense violated Petitioners’ right to equal protection.  Petitioners also 

requested counsel fees and costs, class certification, retention of jurisdiction, and 

“such other equitable or remedial relief as the Court deems just and appropriate.”  

Pet. at 129-32 (prayer for relief).7  Respondents filed numerous preliminary 

objections, which we detail below, and Petitioners filed answers in opposition. 

II. ISSUES 

We organize Respondents’ preliminary objections as follows for 

disposition: (1) separation-of-powers and political question doctrines; (2) suable 

person; (3) sovereign and legislative immunity; (4) standing, mootness, and ripeness; 

(5) misjoinder and nonjoinder; (6) equal protection, due process, legislative 

classification, and special or local law; (7) mandamus and equitable relief; and (8) 

specificity and excessive averments. 

 
7 Respondents may not be immune to counsel fees under 42 U.S.C. § 1988.  Hutto v. Finney, 

437 U.S. 678, 692 (1978) (stating “the substantive protections of the Eleventh Amendment do not 

prevent an award of attorney’s fees against the [agency’s] officers in their official capacities”), 

abrogated on other grounds by Dep’t of Agric. Rural Dev. Rural Hous. Serv. v. Kirtz, 601 U.S. 42, 

56 (2024). 
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III. DISCUSSION8 

A. Separation-of-Powers and Political Question Doctrines 

Rule 1028(a)(1), (a)(4) - All Counts 

1. Arguments 

The President Pro Tempore argues that Petitioners’ claims violate the 

separation-of-powers doctrine because the General Assembly has exclusive 

authority to pass laws and appropriate money.  President Pro Tempore’s Br. at 8-11. 

She reasons that the judiciary cannot interfere with the budgetary process.  Id. at 11-

13 (asserting the “budgeting process is beyond the powers of courts to direct” 

(citation modified)).  She distinguishes William Penn School District v. Pennsylvania 

Department of Education, 170 A.3d 414 (Pa. 2017) (Penn II), reasoning that the 

Education Clause imposes a constitutional obligation on the General Assembly to 

fund public education but no analogous obligation exists for indigent defense.9  Id. 

 
8 “A preliminary objection to the legal sufficiency of a pleading (a demurrer) raises 

questions of law, and a court must decide whether it is clear from the well-pleaded facts and 

reasonable inferences from those facts that the claimant has not established a right to relief.”  

Yocum v. Pa. Gaming Control Bd., 161 A.3d 228, 233-34 (Pa. 2017) (citations omitted).  Questions 

of law include questions of constitutional interpretation.  All. Home of Carlisle, Pa. v. Bd. of 

Assessment Appeals, 919 A.2d 206, 214 (Pa. 2007).  In construing the rules of civil procedure 

governing preliminary objections, we comply with Pa.R.J.A. 108(b) (stating that when “the words 

of a rule are clear and free from all ambiguity, the letter of it is not to be disregarded under the 

pretext of pursuing its spirit”).  Bruno v. Erie Ins. Co., 106 A.3d 48, 73-74 (Pa. 2014).   

Additionally, we generally follow United States Supreme Court or “Third Circuit precedent 

in preference to that of other jurisdictions in resolving a federal issue [and] it is well settled that 

we may cite Superior Court cases for their persuasive value.”  Penncrest Sch. Dist. v. Cagle, 293 

A.3d 783, 786 n.2 (Pa. Cmwlth. 2023) (en banc) (citation modified).  Persuasive precedent also 

includes reported, single-judge opinions.  Pa.R.A.P. 126(c)(2). 
9 The Education Clause provides that the “General Assembly shall provide for the 

maintenance and support of a thorough and efficient system of public education . . . .”  Pa. Const. 

art. III, § 14; see generally William Penn Sch. Dist. v. Pa. Dep’t of Educ., 114 A.3d 456 (Pa. Cmwlth. 

2015) (en banc) (Penn I), rev’d, 170 A.3d 414 (Pa. 2017) (Penn II); William Penn Sch. Dist. v. Pa. 

Dep’t of Educ. (Pa. Cmwlth., No. 587 M.D. 2014, filed May 7, 2018) (en banc) (Penn III), 2018 

WL 2090329, 2018 Pa. Commw. Unpub. LEXIS 249; William Penn Sch. Dist. v. Pa. Dep’t of Educ., 

294 A.3d 537 (Pa. Cmwlth. 2023) (Penn IV) (Cohn Jubelirer, P.J.) (single-judge op.). 
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at 10-11.  In her view, because Kuren permits a claim “against a county for failing to 

properly fund adequate representation,” a claim targeting the President Pro Tempore 

is not justiciable.  Id. at 14 (emphasis in original).  

The President Pro Tempore separately invokes the political question 

doctrine.  Id. at 15-17.  She asserts that no constitutional or statutory obligation 

requires the General Assembly to fund or oversee “the representation of indigent 

defendants.” Id. at 16.  She further argues the absence of any “judicially discoverable 

and manageable standards” for resolving Petitioners’ claims, contending that “this 

Court cannot direct the votes of the [legislative] chambers.”  Id. (citation modified).  

The President Pro Tempore concludes it is impossible to decide the claims in 

Petitioners’ favor without rendering a nonjudicial “policy determination.”  Id. 

The Governor similarly argues that Petitioners’ claims present a 

“classic political question—the resolution of which is barred by the separation of 

powers doctrine.”  Governor’s Br. at 25.  He contends that “without doubt, the 

submission of a budget to the General Assembly is an exclusive power of the 

Governor and appropriations are within the exclusive power of the legislature.”  Id. 

at 24 (citation modified).   

The Governor raises two additional contentions that the President Pro 

Tempore did not.  First, he contends that establishing compliance with the right to 

counsel would require judicial inquiry into the individual facts of each case and 

necessarily “implicate attorney-client privilege concerns,” which would preclude 

judicially manageable standards.  Id. at 27-28.  Second, he characterizes Petitioners’ 

claims as a policy disagreement over whether funding and oversight should be 

“incrementally higher” or “better.”  Id. at 25.10 

 
10 To the extent that the arguments of the President Pro Tempore and Governor are 

duplicative of their arguments challenging mandamus, we address mandamus below.  See Section 
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Petitioners counter that their claims are justiciable.  Pet’rs’ Br. at 27-28.  

They advance two principal points.  First, Petitioners insist that their requested 

declaratory relief “does not constitute a request for affirmative injunctive relief” 

because it merely seeks a holding that (1) declares the constitution was violated and 

(2) clarifies “a state actor’s constitutional obligations.”  Id. at 28, 31; accord id. at 1.  

Second, they contend this Court has authority to issue the requested declaratory 

relief because Penn II recognized the justiciability of funding claims implicating 

constitutional rights.  Id. at 28-29.  Petitioners reiterate that Kuren recognized a claim 

for “systematic, widespread constructive denial of counsel” based on inadequate 

funding.  Id. at 13 (citation modified).  They also maintain that the Commonwealth’s 

delegation of its funding obligation to the counties under the Public Defender Act 

does not negate its constitutional obligation to comply with Gideon.  Id. at 17-18. 

2. Legal Standards11 

a. The Relationship Between the Separation-of-Powers  

and Political Question Doctrines 

The separation-of-powers doctrine is a structural constitutional 

principle.  The political question doctrine is a prudential limitation on the exercise 

of judicial power.12  The two doctrines are distinct but related: if the political 
 

G, infra. 
11 Rule 1028(a)(1) states: “lack of jurisdiction over the subject matter of the action or the 

person of the defendant, improper venue or improper form or service of a writ of summons or a 

complaint.”  Pa.R.Civ.P. 1028(a)(1).  Rule 1028(a)(4) states: “legal insufficiency of a pleading 

(demurrer).”  Pa.R.Civ.P. 1028(a)(4). 
12 Pennsylvania’s political question doctrine differs from the federal doctrine.  The federal 

doctrine is grounded in Article III’s “case or controversy” requirement.  Penn II, 170 A.3d at 437 

(citations omitted).  In contrast, Pennsylvania’s doctrine is not grounded in our constitution or 

jurisdiction but implicates prudential concerns, i.e., judicially self-imposed limits on the exercise 

of the court’s jurisdiction, much like the primary jurisdiction doctrine.  Id. (stating “notions of case 

or controversy and justiciability have no constitutional predicate, do not involve a court’s 

jurisdiction, and are regarded instead as prudential concerns implicating courts’ self-imposed 

limitations” (citation modified)); see Fumo v. City of Phila., 972 A.2d 487, 500 n.5 (Pa. 2009). 
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question doctrine precludes judicial review, then there is no violation of the 

separation of powers.  Penn II, 170 A.3d at 436-38; see Hosp. & Healthsystem Ass’n 

of Pa. v. Commonwealth, 77 A.3d 587, 595 (Pa. 2013).  Yet, because “it remains 

within the province of the courts to interpret the Constitution,” “it is the duty of the 

courts to invalidate legislative action repugnant to the Constitution.”  Zemprelli v. 

Daniels, 436 A.2d 1165, 1169-70 (Pa. 1981) (citation modified). 

b. Multi-Element Framework for Identifying a Nonjusticiable Political Question 

The High Court formulated six elements to identify a nonjusticiable 

political question.  Penn II, 170 A.3d at 436 (discussing Baker v. Carr, 369 U.S. 186 

(1962)).  “Prominent on the surface of any case held to involve a political question 

is found [(1)] a textually demonstrable constitutional commitment of the issue to a 

coordinate political department; or [(2)] a lack of judicially discoverable and 

manageable standards for resolving it; or [(3)] the impossibility of deciding without 

an initial policy determination of a kind clearly for nonjudicial discretion; or [(4)] 

the impossibility of a court’s undertaking independent resolution without expressing 

lack of the respect due coordinate branches of government; or [(5)] an unusual need 

for unquestioning adherence to a political decision already made; or [(6)] the 

potentiality of embarrassment from multifarious pronouncements by various 

departments on one question.”  Baker, 369 U.S. at 217.  Baker cautioned against 

mechanical application of these elements.  Id. at 210-11 (explaining that “much 

confusion results from the capacity of the ‘political question’ label to obscure the 

need for case-by-case inquiry”); accord Penn II, 170 A.3d at 436-37. 

Penn II formulated a seventh element: a nonjusticiable political 

question may exist when “the determination [of] whether the action taken is within 

the power granted by the Constitution has been entrusted exclusively and finally to 
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the political branches of government for self-monitoring.”  Penn II, 170 A.3d at 439 

(emphasis in original) (citation modified).  “The presence of any one of these 

elements will prompt a court to refrain from considering the claim asserted.”  

Zemprelli, 436 A.2d at 1169; accord Penn II, 170 A.3d at 439. 

Three principles govern the application of these seven elements.  First, 

the doctrine does not bar the judiciary from “resolving a dispute which involves only 

an interpretation of the laws of the Commonwealth, for the resolution of such 

disputes is our constitutional duty.”  Penn II, 170 A.3d at 438 (citation modified).  

The judiciary’s obligation, Penn II explained, “is particularly acute where the 

interests or entitlements of individual citizens are at stake.”  Id. (citation modified). 

Second, when the legislature has allegedly infringed individual 

liberties, the doctrine is disfavored.  Sweeney v. Tucker, 375 A.2d 698, 709 (Pa. 1977).  

It is disfavored because the General Assembly is not “functionally equipped or 

designed to interpret the Constitution without review, nor under our system, does 

one wish to leave to [the General Assembly] the unbridled authority to determine the 

constitutionality of its own acts.”  Id. at 710 (citation modified).  The General 

Assembly’s exercise of its inherent power does not permit it to “ignore constitutional 

restraints or violate fundamental rights.”  Id. (citation modified). 

Third, the doctrine cannot “remove a question of law from the 

judiciary’s purview merely because another branch has stated its own opinion of the 

salient legal issue.”  Penn II, 170 A.3d at 438 (citation modified).  Nor can “rhetoric 

raising the specter of judicial interference with legislative policy” shield a coequal 

branch from judicial review of a question of law.  Id.13 
 

13 Accord, e.g., Crawford v. Commonwealth, 326 A.3d 850, 857 (Pa. 2024); Krasner v. 

Ward, 323 A.3d 674, 695-96 (Pa. 2024).  If the political question doctrine is wielded as a shield to 

place the General Assembly’s exercise of inherent powers beyond judicial review, then the General 

Assembly could violate constitutional or fundamental rights without apparent recourse.  See, e.g., 
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c. Penn II: Justiciability of Funding Claims Implicating Constitutional Rights 

Penn II addressed claims that the General Assembly’s education-

funding scheme violated the Education and Equal Protection Clauses.  Id. at 434.  

The defendants, which included the Speaker and the President Pro Tempore, 

objected on the same grounds raised here: only the legislature can fund public 

education and the absence of judicially manageable standards.  Id. at 432-33.14 

Penn II reversed this Court, holding that claims challenging the 

adequacy of educational funding are justiciable.  Id. at 457.  Penn II so held because 

the Commonwealth had promulgated regulations addressing “academic standards 

and assessments,” and the General Assembly had commissioned a study identifying 

the financing necessary for an “adequate” education.  Id. at 447-48, 452.  These could 

supply “judicially discoverable and manageable standards” for measuring 

compliance with the Education Clause.  Id. at 452-53 (reasoning a court can 

“measure the state of public education against” regulatory standards, “just as other 

states have done”). 

Penn II cautioned against conflating “legislative policy-making 

pursuant to a constitutional mandate with constitutional interpretation of that 

mandate and the minimum that it requires.”  Id. at 463.  “Courts have the capacity to 

differentiate a constitutional threshold, which ultimately is ours to determine, from 

the particular policy needs of a given moment, which lie within the General 

 

Sweeney, 375 A.2d at 710 (“One does not think of the legislature as functionally equipped or 

designed to interpret the Constitution without review, nor under our system, does one wish to leave 

to the legislature the unbridled authority to determine the constitutionality of its own acts.” 

(citation modified)); Commonwealth v. Torsilieri, 232 A.3d 567, 595 (Pa. 2020) (citations omitted); 

Zemprelli, 436 A.2d at 1169 (citations omitted). 
14 Briefly, this Court had sustained the defendants’ preliminary objections, holding that the 

absence of judicially manageable standards rendered the claims nonjusticiable. Penn II, 170 A.3d 

at 433-34. 
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Assembly’s purview.”  Id. at 463-64 (citation modified).  It is “fair neither to the 

people of the Commonwealth nor to the General Assembly itself to expect that body 

to police its own fulfillment of its constitutional mandate.”  Id. at 464.15 

d. Kuren: The Structural Cause of Action for Systemic Denial of Counsel 

Kuren recognized a structural civil cause of action for systemic denial 

of counsel based on inadequate funding.  Kuren held that “a cognizable cause of 

action” exists when “a class of indigent defendants” seeks “relief for a widespread, 

systematic and constructive denial of counsel when alleged deficiencies in funding 

and resources provided by the county deny indigent defendants their constitutional 

right to counsel.” Kuren, 146 A.3d at 743; accord id. at 730 (acknowledging the 

United States’ amicus position “that a civil claim for constructive denial of counsel 

is cognizable under the Sixth Amendment”), 735 (“Gideon’s clear command to state 

courts would be a dead letter if states—or the counties that comprise them—need 

only go through the motions.” (emphasis added)).16 
 

15 See also Penn II, 170 A.3d at 457 (stating “it is feasible for a court to give meaning and 

force to the language of a constitutional mandate to furnish education of a specified quality . . . 

without trammeling the legislature in derogation of the separation of powers” (citation modified)).  

“To be sure, courts must take great care in wading deeply into questions of social and economic 

policy, which we long have recognized as fitting poorly with the judiciary’s institutional 

competencies.  However, the judiciary has a correlative and equally important obligation to fulfill 

its interpretive function.”  Id. at 463 (citation modified); Learning Res., Inc. v. Trump, 607 U.S. 

229, 255 (2026) (“We claim no special competence in matters of economics or foreign affairs.  We 

claim only, as we must, the limited role assigned to us by Article III of the Constitution.”); see also 

Penn II, 170 A.3d at 465 (Dougherty, J., concurring) (stating “any time a party raises a colorable 

claim that a right guaranteed to the citizens of this Commonwealth by the Pennsylvania 

Constitution is being violated, such a claim always should be justiciable and analysis under the 

Baker factors is irrelevant because judicial restraint serves no purpose when constitutional rights 

are threatened or abridged”). 
16 Kuren arose from a demurrer posture.  The plaintiffs, including indigent criminal 

defendants, alleged that Luzerne County’s public defender office was so underfunded that it could 

not provide constitutionally adequate representation.  Kuren, 146 A.3d at 720-22.  The plaintiffs 

requested, inter alia, prospective injunctive relief for additional funding.  Id. at 718.  The 

defendants demurred, arguing that the plaintiffs had no cognizable cause of action and that the 
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Kuren explained that enforcement of a clear constitutional mandate is 

the proper work of the courts, and “it would be odd if we made an exception in the 

case of a mandate as well-established and essential to our institutional integrity as 

the one requiring the state to provide legal representation to indigent criminal 

defendants at all critical stages of the proceedings against them.”  Id. at 742 

(emphasis added) (citation modified).17  A claim based on inadequate funding of this 

mandate is justiciable.  Id. at 743; see also Penn II, 170 A.3d at 456 (stating “we have 

allowed claims to proceed even when the remedy might require increased funding 

for a government function, where the precise amount of funding necessary is not 

amenable to easy quantification”).18 

Kuren reached that holding after considering cases alleging the 

underfunding of indigent defense, including when a state delegated funding to its 

counties.  Kuren, 146 A.3d at 741-43 (discussing Hurrell-Harring).  In Hurrell-

Harring, the plaintiffs sued New York and its governor for declaratory and injunctive 

relief, alleging that the state’s delegation “to the counties the duty to comply with 

Gideon” resulted in constitutionally inadequate funding.  Id. at 741.  Siding with the 

plaintiffs, New York’s highest court reasoned “that the crux of a prospective cause 

 

claims were nonjusticiable.  Id. at 722.  Kuren reversed this Court’s order sustaining the demurrer. 

Id. at 752. 
17 To be clear, Kuren quoted from, and agreed with, the rationale of Luckey v. Harris, 860 

F.2d 1012 (11th Cir. 1988), Hurrell-Harring v. New York, 930 N.E.2d 217 (N.Y. 2010), and Duncan 

v. Michigan, 774 N.W.2d 89 (Mich. Ct. App. 2009).  See Kuren, 146 A.3d at 737-43.  
18 See also Kuren, 146 A.3d at 749 (“Pennsylvania holds the dubious distinction of being 

the only state in the nation that continues to rely exclusively upon local, rather than state-wide, 

funding of public defender’s offices.”); cf. also Allegheny Reprod. Health Ctr. v. Pa. Dep’t of Hum. 

Servs., 309 A.3d 808, 939 (Pa. 2024) (plurality) (Allegheny Reprod.) (“Any challenge under Article 

I, Section 26 begins with the question of whether a constitutional right is implicated by the funding 

scheme.  It is the right at issue and not the fact that there have been legislative policy choices that 

determines the level of scrutiny.”); but see Pet. ¶ 98 n.80 (identifying South Dakota as another 

state that does not fund indigent defense services). 
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of action is not rooted in whether counsel, individually or systematically, are 

ineffective under Strickland, but rather in whether the state has met its foundational 

obligation under Gideon to provide legal representation.”  Id. (emphasis added) 

(citation modified).19   

Kuren found this reasoning “compelling.”  Id. at 743.  Kuren stressed 

that the Commonwealth’s “funding structure necessarily leads to variations in the 

availability and quality of indigent representation from one county to the next” and 

that “compliance with Gideon should not—cannot—depend upon the county in 

which a crime is alleged.”  Id. at 749.  Kuren recognized that its holding could prompt 

multiple county-level lawsuits, but the burdens of such litigation did not outweigh 

the “Commonwealth’s obligation to comply meaningfully and completely with 

Gideon.” Id. (emphasis added). 

Kuren explained that, for such lawsuits, because “the justiciable harm 

alleged is prospective, in order to successfully plead the cause of action for equitable 

relief, a claimant must satisfy” a two-prong framework.  Id. at 744 (characterizing 

the framework as “a workable, if non-exhaustive, paradigm for” pleading and 

proving such a claim).  The first prong—i.e., likelihood of substantial and immediate 

irreparable injury—requires a plaintiff to plead and prove two elements: “(1) when, 

on a system-wide basis, the traditional markers of representation—such as timely 

and confidential consultation with clients, appropriate investigation, and meaningful 

adversarial testing of the prosecution’s case—are absent or significantly 

compromised; and (2) when substantial structural limitations—such as a severe lack 

 
19 Strickland v. Washington, 466 U.S. 668 (1984); see also Hurrell-Harring, 930 N.E.2d at 

219 (“In New York, the Legislature has left the performance of the State’s obligation under Gideon 

to the counties, where it is discharged, for the most part, with county [financial] resources and 

according to local rules and practices.”), 224 (reiterating the allegations “of inadequate funding 

and staffing of indigent defense providers”). 
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of resources, unreasonably high workloads, or critical understaffing of public 

defender offices—cause that absence or limitation on representation.”  Id. (quoting 

Amicus Br. for the United States).  “This formulation reflects the fact that the right 

to counsel can be violated at nearly any time during the criminal process, and that 

justiciable harm may result from any violation of the right.”  Id.  The second prong 

“requires a plaintiff to demonstrate that no other adequate remedy at law exists for 

redress of the harm asserted.”  Id. at 745. 

Kuren emphasized that this framework evaluates structural facts about 

how the system operates as a whole, including whether (1) caseloads prevent 

attorneys from appearing at hearings, (2) attorneys can investigate facts and 

defenses, (3) clients can communicate with their lawyers, and (4) offices have 

adequate investigatory resources and support staff.  Id. at 746-48.  “This is a 

structural claim, not an individual one.”  Id. at 746.   

As for the remedy for that structural claim, Kuren’s defendants argued 

that the plaintiffs’ only remedy was under Strickland.  Id. at 745-46.  Kuren rejected 

this argument because the plaintiffs raised general claims that the public defender’s 

office lacked sufficient funding, which necessarily implicated an indigent 

defendant’s constitutional right to counsel.  Id. at 746 (“Applying the Strickland test 

to the category of claims at bar would be illogical.”).  It is illogical because 

Strickland addresses an attorney’s prior performance in one case; the individualized 

relief of a new trial cannot redress inadequate funding.  Id. at 747 (“Prospective relief 

is available to protect certain rights, such as the right to counsel, even if the claims 

asserted by appellants might not affect the outcome of all future trials.” (citation 

modified)). 

Declaratory relief is a less demanding form of prospective relief than 
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the injunctive relief Kuren’s framework governs.  See Firearm Owners Against 

Crime v. Papenfuse, 261 A.3d 467, 482 (Pa. 2021) (stating “to sustain an action under 

the Declaratory Judgments Act, a plaintiff must allege an interest which is direct, 

substantial and immediate, and must demonstrate the existence of a real or actual 

controversy” (citation modified)); see also Firearm Owners Against Crime - Inst. 

for Legal, Legis. & Educ. Action v. Paris, 335 A.3d 1019, 1039-40 (Pa. 2025).  Finally, 

an issue must be justiciable before a court can consider relief in the form of a writ of 

mandamus.  See Crofut v. City of Phila., 120 A. 277 (Pa. 1923) (per curiam) 

(affirming lower court’s quashal of a petition for writ of mandamus because no 

justiciable issue was presented).20 

3. Discussion 

a. Justiciable Under Kuren and Penn II 

Instantly, the President Pro Tempore’s and Governor’s objections fail.  

They fail because our Supreme Court’s reasoning in Kuren and Penn II resolves the 

justiciability of the structural claim Petitioners assert.   

Kuren recognized a structural cause of action for systemic denial of 

counsel based on inadequate funding.  See Kuren, 146 A.3d at 743.  Although Kuren 

resolved a cause of action against a single county, its reasoning identified the 

constitutional obligation to fund indigent defense as belonging to the 

Commonwealth.  See id. at 735, 741 (noting the issue is whether the state complied 

with Gideon notwithstanding the state’s delegation of indigent defense funding to its 

counties), 749 (recognizing that the Commonwealth’s delegation of funding to the 

counties “necessarily leads to variations” in the quality of indigent defense and 

 
20 See also Ioannidis v. Wolf (Pa. Cmwlth., No. 635 M.D. 2020, filed July 8, 2021), 2021 

WL 2834611, at *5, 2021 Pa. Commw. LEXIS 344, at *11-12 (“Mandamus also will not lie where . 

. . no justiciable issue[] is presented.” (citation modified)). We may cite unreported decisions of 

this Court for their persuasive value.  Pa.R.A.P. 126(b). 
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“compliance with Gideon should not—cannot—depend upon the county in which a 

crime is alleged”).  A recognized cause of action sounding in constitutional rights is 

presumptively justiciable.  See Sweeney, 375 A.2d at 710.  Penn II held that state-

level funding claims implicating a constitutional right to education are justiciable 

and rejected arguments substantially similar to those raised here.  See Penn II, 170 

A.3d at 432-33, 446-47, 456-57.  Together, Kuren’s identification of the 

Commonwealth’s constitutional obligation under Gideon and Penn II’s holding that 

state-level funding claims implicating constitutional rights are justiciable supports 

the justiciability of Petitioners’ claims.   

Kuren addressed injunctive relief.  See Kuren, 146 A.3d at 744.  Penn II 

addressed both declaratory and injunctive relief.  See Penn II, 170 A.3d at 432.  

Petitioners here seek only declaratory relief, a less demanding form of relief.  See 

Pet. at 129-32.  If a claim is justiciable under Kuren’s more demanding framework, 

it is necessarily justiciable for declaratory relief.  See Papenfuse, 261 A.3d at 482; 

Paris, 335 A.3d at 1039-40.  This approach finds support in Penn IV, which, after 

trial, issued purely declaratory relief, and declined to award monetary damages or 

direct specific appropriations.  See Penn IV, 294 A.3d at 963-65 (affording the two 

co-equal branches and the relevant agencies, along with the plaintiffs, “the first 

opportunity . . . to devise a plan to address the constitutional deficiencies”).21  Nor 

did Petitioners pray for or otherwise request any specified appropriation or amount; 

rather, they quantified disparities in indigent-defense spending relative to the 

national average and spending by comparable states.  See Pet. at 129-32 (prayer for 

relief); Section I, supra (reciting the amounts (citing Pet. ¶¶ 54, 104)). 

 
21 We address the declaratory posture further in connection with sovereign immunity, see 

Section C, infra, and the adequacy of declaratory relief as an alternative to mandamus, see Section 

G, infra. 
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Kuren’s and Penn II’s reasoning also forecloses each of the three Baker 

elements invoked by the President Pro Tempore and Governor: textual commitment, 

the absence of manageable standards, and the need for a nonjudicial policy 

determination.  We apply the Kuren framework to Petitioners’ allegations and then 

address the Baker elements independently. 

Under Kuren’s first prong, the first element requires that traditional 

markers of representation are absent or significantly compromised on a systemwide 

basis.  See Kuren, 146 A.3d at 744.  Petitioners allege that indigent defense attorneys 

cannot communicate with their clients in a timely fashion due to high caseloads.  Pet. 

¶ 127.  Many defendants sit “in pretrial detention” for weeks or months without 

having any contact with their attorney. Id. ¶ 131.  Attorneys “regularly advise their 

clients about plea deals” and represent them at hearings without a “meaningful 

review of discovery.”  Id. ¶ 134.  Attorneys cannot subject the prosecution’s case to 

meaningful challenge “due to a lack of resources,” and the majority of preliminary 

hearings are waived for workload reasons.  Id. ¶¶ 139-40.  Attorneys cannot 

adequately investigate their cases and rarely employ experts.  Id. ¶¶ 132, 135.  In 

some counties, courts convict and sentence defendants without counsel altogether.  

Id. ¶ 111.  These allegations track Kuren’s traditional markers of the first element: a 

“timely and confidential consultation,” “appropriate investigation,” and “meaningful 

adversarial testing.”  See Kuren, 146 A.3d at 744. 

The second element requires that substantial structural limitations 

“cause that absence or limitation on representation.”  Id.  Petitioners allege that 

public defender offices are understaffed and their attorneys are overworked, with 

caseloads that “regularly exceed national standards.”  Pet. ¶¶ 60-61 (citation 

modified).  Low pay and excessive caseloads impair retention of experienced 
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attorneys, and staffing shortages “are particularly acute for investigators and social 

workers.”  Id. ¶¶ 67, 74.  Court-appointed counsel face identical structural problems.  

Id. ¶¶ 78, 80.  County governments cannot or will not provide adequate funding, and 

Pennsylvania is one of two states “that provides zero state dollars for indigent 

defense.”  Id. ¶¶ 56, 98.  These allegations track Kuren’s structural elements: a severe 

lack of resources, unreasonably high workloads, and critical understaffing of public 

defender offices.22 See Kuren, 146 A.3d at 744. 

Under Kuren’s second prong, Petitioners have alleged that no adequate 

remedy at law can redress the prospective, systemic denial of counsel.  See Pet. ¶ 2.  

Neither Strickland nor post-conviction review can cure that systemic harm because 

both remedies apply retrospectively and individually, i.e., case by case.  See Kuren, 

146 A.3d at 745-46.   

The Governor’s privilege argument fails because the Kuren framework 

evaluates structural facts about how the indigent defense system operates as a whole.  

See Kuren, 146 A.3d at 744.  That evaluation does not require examining any 

individual attorney’s communications with any particular indigent defendant.  See 

id. at 746.  The privilege concern the Governor identifies would arise only under the 

retrospective, individual Strickland test, which Kuren rejected for the prospective, 

structural cause of action.  See id.  Because the cause of action is justiciable under 

Kuren, a claim for mandamus may be considered.  See Crofut, 120 A. at 277; 

 
22 These structural deficiencies undergird all of Petitioners’ constitutional claims.  Counts 

I and II assert the right to counsel under the United States and Pennsylvania Constitutions, the 

same type of claim Kuren addressed.  Counts III, IV, and V assert equal protection claims resting 

on the same structural deficiencies. See, e.g., Pet. ¶¶ 55, 340-41, 357-58 (alleging significant 

county-by-county disparities in indigent defense funding).  Whether the constitutional violation is 

framed as denial of counsel or denial of equal protection, the type of claim is justiciable under 

Kuren and Penn II. 
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Ioannidis, 2021 WL 2834611, at *5, 2021 Pa. Commw. LEXIS 344, at *11-12.23 

b. Justiciability Under the Baker Elements 

The primary holding above resolves the President Pro Tempore’s and 

Governor’s arguments.  We nonetheless briefly address the three Baker elements 

they invoked as the elements independently support justiciability.   

As to the first element, no constitutional text commits compliance with 

the right to counsel exclusively and finally to the General Assembly for self-

monitoring.  See Penn II, 170 A.3d at 439, 464.  The judiciary is the only institution 

functionally equipped to interpret the constitution.  See Sweeney, 375 A.2d at 710.24  

As to the second element, Kuren’s framework supplies judicially discoverable and 

manageable standards.  See Kuren, 146 A.3d at 744.  A framework Kuren described 

as “workable” is judicially manageable.  Id.   

As to the third element, declaring a constitutional violation is judicial 
 

23 To avoid any misunderstanding, whether a mandamus claim is justiciable differs from 

whether Petitioners have pleaded a claim for mandamus.  See Section G, infra. 
24 To briefly elaborate, the President Pro Tempore and the Governor attempt to distinguish 

the Education Clause from the constitutional right to counsel.  They observe that the Education 

Clause directs the General Assembly to provide for a system of public education, i.e., to fund it, 

and that no comparable provision directs the funding of indigent defense in the same terms.  We 

disagree. 

A claim that the General Assembly has inadequately funded its obligation under the 

Education Clause is justiciable.  See Penn II, 170 A.3d at 457.  Justiciability does not depend solely 

on constitutional text directing funding; it depends on the presence of a constitutional obligation 

that a court can interpret and apply.  See Sweeney, 375 A.2d at 710 (explaining that only the 

judiciary has the authority to interpret the Constitution). 

As we discuss herein, the right to counsel imposes such an obligation on the 

Commonwealth.  It guarantees that the Commonwealth will furnish counsel to a defendant who 

cannot afford one.  See Gideon, 372 U.S. at 344.  An obligation to furnish counsel implicates the 

financial resources to furnish it, and Kuren held that systemic underfunding can constructively 

deny the right.  See Kuren, 146 A.3d at 745-46.  Kuren further reasoned that this obligation belongs 

to the Commonwealth, which may not escape it by delegating performance to the counties.  See 

id. at 735, 749.  It follows that a claim of inadequate funding under the constitutional right to 

counsel is justiciable as well, and is not barred from our review under the political question 

doctrine.  See Penn II, 170 A.3d at 457; Sweeney, 375 A.2d at 709. 
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work.  See Zemprelli, 436 A.2d at 1169-70.  Penn II forecloses conflating such work 

with legislative policymaking pursuant to a constitutional mandate.  See Penn II, 170 

A.3d at 464.  The Governor recasts Petitioners’ claims as a legislative policy 

disagreement over funding.  But, whether indigent defendants receive 

constitutionally adequate representation presents a legal question and not a policy 

determination.  See id. at 456-57; Kuren, 146 A.3d at 742-43.25 

c. The Counties and Appropriation 

We separately address two additional contentions.  First, the President 

Pro Tempore concisely argues that Kuren created a cause of action against counties 

only.  President Pro Tempore’s Br. at 14-15 (implying that the counties’ absence 

renders Petitioners’ Kuren claim legally insufficient).  Kuren’s reasoning is not so 

limited.  As discussed above, Kuren relied on Hurrell-Harring, which recognized an 

inadequate funding claim against the state and the governor arising from the 

delegation of funding to the counties that resulted in constitutionally inadequate 

representation.  See Kuren, 146 A.3d at 741-43.  Kuren found that reasoning 

“compelling” and observed that the Commonwealth’s constitutional obligation to 

fund indigent defense persists notwithstanding the Commonwealth’s delegation of 

funding to the counties.  See id. at 743, 749.  As in Hurrell-Harring, Petitioners’ 

claims are directed at the Commonwealth and its officials for failing to discharge 

that constitutional obligation.  

The President Pro Tempore’s argument, carried to its conclusion, 

implies that any such claim must run against the counties, and thus that the counties 
 

25 The nature of the relief Petitioners request reinforces our conclusion rejecting the third 

Baker element.  Petitioners request declaratory relief: a judicial declaration that the 

Commonwealth has a constitutional obligation to ensure effective assistance of counsel on a 

systemic basis and that Respondents have failed to fulfill that obligation.  See Pet’rs’ Br. at 31.  

Petitioners do not ask this Court to direct specific appropriations, dictate budget allocations, or 

mandate the passage of particular legislation.  See Pet. at 129-32. 
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are indispensable parties whom Petitioners have failed to join.  See President Pro 

Tempore’s Br. at 14-15.  To the extent her “counties-only” argument conflates 

justiciability with the indispensable party doctrine, we disagree.  For purposes of the 

separation-of-powers and political question doctrines, the relevant inquiry is whether 

the type of claim Petitioners assert is justiciable.  The type of claim here is systemic 

denial of counsel based on inadequate funding, which is justiciable under Kuren and 

Penn II.  Whether Petitioners can proceed with their justiciable claim without the 

counties as respondents raises a different question, which we address below.  See 

Section E, infra. 

Second, the President Pro Tempore argues that the General Assembly 

already acted by creating the Indigent Defense Advisory Committee (Committee) 

and allocating $7.5 million per year for indigent defense.  President Pro Tempore’s 

Br. at 17, 23.  We rejected a similar argument in Penn III, which declined to find 

mootness when the General Assembly changed the education-funding formula mid-

litigation.  See Penn III, 2018 WL 2090329, at *3, 2018 Pa. Commw. Unpub. LEXIS 

249, at *7-8 (“At the inception of any action such as the one presented—the public 

importance of which cannot be disputed—there inheres the risk that the General 

Assembly will move the goalposts by enacting new legislation . . . .” (quoting Penn 

II, 170 A.3d at 435 n.34)).  As in Penn III, the existence of the Committee and its 

appropriation may affect the merits of Petitioners’ claims but not justiciability under 

Kuren or Baker. 

For these reasons, we overrule the President Pro Tempore’s and the 

Governor’s preliminary objections under Rule 1028(a)(1) and (4) asserting that the 

separation-of-powers and political question doctrines bar Petitioners’ claims as to all 
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counts.26  

 
26 The dissent concludes that the Commonwealth has no funding obligation after examining 

Kuren and Penn II “each in turn.”  Warren v. Commonwealth (Pa. Cmwlth., No. 309 M.D. 2024, 

filed Sept. 21, 2026) (en banc) (Fizzano Cannon, J., dissenting), slip op. at 6-7, 10-12.  The dissent 

further reasons that, absent a cause of action recognized against the Commonwealth, Petitioners’ 

claims are “not presumptively justiciable” and must allege unconstitutional action.  Id. at 9-10.  We 

read those cases as one holding: Kuren provides the constitutional obligation, and Penn II provides 

the justiciability of state-level constitutional funding claims. Section III.A, supra (“Together, 

Kuren’s identification of the Commonwealth’s constitutional obligation under Gideon and Penn 

II’s holding that state-level funding claims implicating constitutional rights are justiciable supports 

the justiciability of Petitioners’ claims.”); accord Penn II, 170 A.3d at 456 (citing Kuren in stating 

“we have allowed claims to proceed even when the remedy might require increased funding for a 

government function, where the precise amount of funding necessary is not amenable to easy 

quantification. See Kuren, 146 A.3d 715 (reversing dismissal of injunctive claim based upon 

prospective violations of right to counsel due to county underfunding of indigent criminal defense 

resources).”).  

The dissent also reads Kuren as placing no “financial burden squarely on the state entity,” 

with “our Commonwealth’s obligation” “refer[ring] back to” Pennsylvania’s 67 counties.  Dissent, 

slip op. at 9.  We read Kuren as placing a funding obligation on the Commonwealth itself: 

“compliance with Gideon should not—cannot—depend upon the county in which a crime is 

alleged.”  Kuren, 146 A.3d at 749; accord id. at 735 (“Gideon’s clear command to state courts 

would be a dead letter if states—or the counties that comprise them—need only go through the 

motions.”), 741-43. 

The dissent next maintains that, unlike the unsettled parameters of the right to education at 

issue in Penn II, “the parameters of the right to effective assistance of counsel are grounded in 

decades of concrete, measurable federal and state jurisprudence.” Dissent, slip op. at 12-14 

(discussing Strickland in reasoning that “many of Petitioners’ claims pertain to specific attorney 

conduct”).  First, like the claim in Kuren, Petitioners’ claim “centers upon the widespread and 

endemic inability” of underfunded counsel: this “is a structural claim, not an individual one,” 

pleaded through Petitioners’ individual experiences.  Kuren, 146 A.3d at 746 (holding that 

“[a]pplying the Strickland test to the category of claims at bar would be illogical”); Pet. ¶¶ 4, 23-

39.  Second, Kuren’s own two-factor test provides the “judicially discoverable and manageable 

standards” for the structural claim.  Penn II, 170 A.3d at 432 n.28 (citation modified); Kuren, 146 

A.3d at 744 (stating the factors); Section III.A, supra (applying the factors).   

As to relief, the dissent asserts that Petitioners “would have us require the Commonwealth 

and Governor to override the Public Defender Act in favor of providing between $100 million to 

$450 million in state funding[.]”  Dissent, slip op. at 4.  Petitioners, however, requested no such 

relief: the quoted figures are factual allegations regarding the national average and spending by 

comparable states, and the remaining counts seek only declaratory relief.  Section I, supra (quoting 

Pet. ¶¶ 54, 104) & n.24.  Indeed, we dismiss Count VI, the sole count seeking to compel funding.  

See Section III.G, infra.  Finally, to the extent the dissent relies on new legislation outside the 
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B. Suable Person Under 42 U.S.C. § 198327 

Rule 1028(a)(4) - Counts I, III, IV 

1. Arguments 

The Governor objects to Counts I, III, and IV, because he is not a 

“person” under Section 1983.  Governor’s Br. at 28-29.  It is beyond peradventure, 

he maintains, “that government officials acting in their official capacities are not 

‘persons’” for Section 1983 claims.  Id. (citing Will v. Mich. Dep’t of State Police, 

491 U.S. 58, 68-71 (1989), and Pa. Workers’ Comp. Judges Pro. Ass’n v. Exec. Bd. of 

Commonwealth, 39 A.3d 486, 493 (Pa. Cmwlth. 2012) (per curiam) (Judges), aff’d, 

66 A.3d 765 (Pa. 2013) (per curiam order) (Judges II)).28  Petitioners counter that 

Will must be read in context: namely, the underlying suit in Will was a claim for 

damages.  Pet’rs’ Br. at 38-39 (discussing, inter alia, Will, 491 U.S. at 71 n.10, and 

 

record, Dissent, slip op. at 3-4, we resolve preliminary objections on the petition’s well-pleaded 

facts.  Yocum, 161 A.3d at 233-34.  Regardless, factual developments may affect the merits but not 

justiciability.  Penn II, 170 A.3d at 435 n.34. 
27 We address whether Petitioners have stated a Section 1983 claim before addressing 

immunity.  See Goldman v. McShain, 247 A.2d 455, 461 (Pa. 1968) (distinguishing between (a) 

legal insufficiency of a complaint, and (b) pleading and proving an affirmative defense); Power v. 

Summers, 226 F.3d 815, 818 (7th Cir. 2000) (“Since section 1983 does not authorize suits against 

states (states not being ‘persons’ within the statute’s meaning), the district court should have 

dismissed the official-capacity claims before addressing” immunity (emphasis added) (citing, inter 

alia, Vt. Agency of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 765, 779-80 (2000))).  

Stevens explained that courts must decide (1) whether a statute permitted a cause of action against 

a state before (2) whether a state had Eleventh Amendment immunity.  Stevens, 529 U.S. at 779-

80 (reasoning that the statutory question was “logically antecedent to the existence of” immunity); 

accord Broselow v. Fisher, 319 F.3d 605, 607 (3d Cir. 2003) (resolving “whether a statute permits 

a cause of action against a state before deciding whether the Eleventh Amendment bars the suit” 

(citation modified)). 
28 Because Judges II affirmed in a per curiam order that was not based on this Court’s 

opinion, it does not reflect agreement with this Court’s reasoning.  See Commonwealth v. Tilghman, 

673 A.2d 898, 904 (Pa. 1996) (“Unless we indicate that the opinion of the lower tribunal is affirmed 

per curiam, our [per curiam] order is not to be interpreted as adopting the rationale employed by 

the lower tribunal in reaching its final disposition.” (emphasis added)).  When our Supreme Court’s 

per curiam order affirms based on this Court’s opinion, it “means that [our Supreme Court] 

agree[s] with the lower court’s rationale employed in reaching its final disposition.”  Id. 
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Verrichia v. Dep’t of Revenue, 639 A.2d 957, 962 n.11 (Pa. Cmwlth. 1994)). 

2. Legal Standards and Discussion 

Section 1983 provides that “every person who, under color” of any state 

law violates another person’s rights will be liable.  42 U.S.C. § 1983 (emphasis 

added).  Whether a state official in his official capacity could be sued as a “person” 

under Section 1983 was not resolved until Will.  Will explained that in a suit for 

prospective relief, a state official could be sued as a “person” under Section 1983.  

Will, 491 U.S. at 71 n.10 (stating “official-capacity actions for prospective relief are 

not treated as actions against the State” (citation modified)).29  Prospective relief 

includes declaratory relief.  See Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 535 

U.S. 635, 645 (2002) (Verizon) (“In determining whether the doctrine of Ex parte 

Young avoids an Eleventh Amendment bar to suit, a court need only conduct a 

straightforward inquiry into whether the complaint alleges an ongoing violation of 

federal law and seeks relief properly characterized as prospective.” (citation 

modified)).30 

 
29 Official-capacity actions seeking monetary relief have long been barred by sovereign 

immunity.  Will, 491 U.S. at 71 n.10 (“This distinction is commonplace in sovereign immunity 

doctrine, and would not have been foreign to the 19th-century Congress that enacted § 1983 . . . .” 

(citation modified)); accord Verrichia, 639 A.2d at 962 n.11.  Thus, such a suit against a state 

official in his or her official capacity is a suit against the official’s office and identical to a suit 

against the state.  Will, 491 U.S. at 71. 
30 Accord, e.g., Talbert v. Commonwealth (Pa. Cmwlth., No. 543 M.D. 2023, filed Nov. 6, 

2024), 2024 WL 4688748, at *5, 2024 Pa. Commw. Unpub. LEXIS 591, at *16 (stating “a state 

official in his or her official capacity, when sued for injunctive relief, would be a person under 

Section 1983 because official-capacity actions for prospective relief are not treated as an action 

against the state” (citation modified)); Pew v. Wetzel (Pa. Cmwlth., No. 581 M.D. 2018, filed Nov. 

21, 2019), 2019 WL 6222123, at *3, 2019 Pa. Commw. Unpub. LEXIS 638, at *5-6; Murray v. 

Wetzel (Pa. Cmwlth., No. 542 M.D. 2017, filed Aug. 8, 2018), 2018 WL 3747808, at *1 n.2, 2018 

Pa. Commw. Unpub. LEXIS 427, at *1 n.2. 

The commentators agree: “Under the venerable legal fiction established in 1908 in Ex parte 

Young, however, a suit against a state official for prospective relief, seeking to force the state 

official to comply with federal law, is not treated as a suit against the state for Eleventh Amendment 
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This Court’s application of Will’s prospective-relief exemption has been 

inconsistent.  In Judges, this Court held that official-capacity defendants were not 

suable “persons” under Section 1983 but did not address Will’s footnote 10 exemption 

for suits seeking prospective relief.31  Judges, 39 A.3d at 493.  In Verrichia, by 

contrast, this Court recognized “that a state official in his or her official capacity, 

when sued for injunctive relief, would be a person under § 1983 because official-

capacity actions for prospective relief are not treated as an action against the state.”32  

Verrichia, 639 A.2d at 962 n.11 (emphasis added).  This Court has subsequently cited 

the Will exemption for official-capacity claims, although not always consistently.  

See, e.g., Talbert, 2024 WL 4688748, at *5, 2024 Pa. Commw. Unpub. LEXIS 591, 

at *16. 

Here, Petitioners sued the Governor in his official capacity for 

declaratory relief only.  See Pet. at 129-132.  The declaratory relief Petitioners seek 

is prospective; it addresses an alleged ongoing systemic deprivation.  See Verizon, 

535 U.S. at 645.  Because official-capacity actions for prospective relief are not 

 

purposes.”  2 Rodney A. Smolla, Federal Civil Rights Act § 14:25 (3d ed. 2026) (emphases added) 

(footnote omitted); Martin A. Schwartz, Section 1983 Litigation 87 (3d ed. 2014) (“Will’s bifurcated 

definition of ‘person,’ barring claims for monetary relief against states, state agencies and state 

officials in their official capacities, while allowing claims for prospective relief against state 

officials in their official capacities, is based upon, and consistent with, Eleventh Amendment 

decisional law.” (emphasis added) (footnote omitted)); accord 2 Sheldon H. Nahmod, Civil Rights 

& Civil Liberties Legislation: The Law of Section 1983 § 6:56 (2025); 1 Steven H. Steinglass, 

Section 1983 Litigation in State and Federal Courts § 15:26 (2025); Martin A. Schwartz, Sword & 

Shield: A Practical Approach to Section 1983 Litigation § 1.VI.A (2021). 
31 In Judges, the plaintiffs sued the defendants under Section 1983, seeking declaratory and 

injunctive relief regarding wages.  Although the plaintiffs raised the Will footnote exemption, see 

Pet’rs’ Br., 3/23/11, at 24-25, 2011 WL 10007343, Judges did not address it or this Court’s other 

cases permitting official-capacity Section 1983 suits seeking declaratory relief. 
32 In Verrichia, because the plaintiffs had filed a Section 1983 claim seeking monetary 

damages against only the Commonwealth, they did not raise a valid claim.  Verrichia, 639 A.2d at 

961, 963-64.  Verrichia correctly recognized the footnote 10 exemption for suits seeking 

prospective relief.  Id. at 962 n.11 (summarizing Will). 
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treated as actions against the Commonwealth, the Governor is a suable “person” 

under Section 1983.  See Will, 491 U.S. at 71 n.10.  To the extent this Court has 

previously dismissed suits seeking declaratory relief filed against state actors in their 

official capacity, see, e.g., Judges, 39 A.3d at 490-93, we are bound by High Court 

precedent.  See Cagle, 293 A.3d at 786 n.2.  It follows that we overrule the 

Governor’s preliminary objection to Counts I, III, and IV. 

C. Sovereign and Legislative Immunity 

Rule 1028(a)(1), (a)(4) - All Counts 

1. Arguments 

a. Sovereign Immunity (Governor) 

The Governor demurred to Counts I through V as barred by sovereign 

immunity.  In support, he reasons that sovereign immunity bars equitable claims 

seeking injunctive relief.  Governor’s Br. at 29-30 (citing Swift v. Dep’t of Transp., 

937 A.2d 1162, 1168-69 (Pa. Cmwlth. 2007), and Stackhouse v. Pa. State Police, 892 

A.2d 54, 61-62 (Pa. Cmwlth. 2006)).  Petitioners’ requests for declaratory relief, per 

the Governor, are functionally indistinguishable from requests for injunctive relief.  

Id. at 29 n.12.  He reasons that granting declaratory relief would compel him to act, 

rendering such relief injunctive in substance.  Id. 

Petitioners counter that sovereign immunity does not bar actions for 

declaratory judgment or mandamus.  Pet’rs’ Br. at 29-30 (citing, inter alia, Legal 

Cap., LLC v. Med. Pro. Liab. Catastrophe Loss Fund, 750 A.2d 299, 302 (Pa. 2000) 

(Legal), and Fawber v. Cohen, 532 A.2d 429, 434 (Pa. 1987)).  They distinguish (a) 

declaratory relief stating the scope of a constitutional obligation and recognizing a 

violation of that duty from (b) relief compelling affirmative acts.   Petitioners stress 

that they seek only the former and have disclaimed injunctive relief entirely.  Id. at 

30-31 & n.10.  Because Petitioners do not seek the latter, they reason, sovereign 
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immunity does not apply.  Id.  Finally, Petitioners contend that Section 1983 preempts 

state sovereign immunity defenses.  Id. at 31-32. 

b. Legislative Immunity (Speaker and President Pro Tempore) 

For all claims including mandamus, the Speaker invokes immunity 

under the Speech or Debate Clause.33  Speaker’s Br., 11/15/24, at 5-6.  In her view, 

the clause “must be interpreted broadly” to include any “activity” within the 

“legitimate legislative sphere.”  Id. at 6 (citation modified).  Per the Speaker, the 

broad clause immunizes her from being “questioned” about any “legislation, 

including legislation to fund and administer indigent defense.”  Id. at 7.  Accordingly, 

she has broad immunity “regardless of whether Petitioners are seeking to compel 

[her] to amend the law or take some other legislative action constitutionally vested 

in the General Assembly” because of her position as Speaker of the House.  Id. 

(citation modified).  The President Pro Tempore reiterates the Speaker’s Speech or 

Debate Clause arguments, raising them under Rule 1028(a)(4).  President Pro 

Tempore’s Br., 11/18/24, at 13-14.  Petitioners counter that the Speech or Debate 

Clause permits a lawsuit against the General Assembly for underfunding a 

constitutional obligation.  Pet’rs’ Br. at 45-49 (discussing, inter alia, Pa. State Ass’n 

of Cnty. Comm’rs v. Pennsylvania, 681 A.2d 699, 702-03 (Pa. 1996) 

(Commissioners)).   

2. Legal Standards and Discussion 

a. Sovereign Immunity (Governor) 

Legal broadly held that “sovereign immunity does not apply . . . to 

declaratory judgment actions.”  Legal, 750 A.2d at 302 (“‘Although declaratory 

 
33 “‘[F]or any speech or debate in either House[,]’ the members of the General Assembly 

‘shall not be questioned in any other place.’”  Consumers Educ. & Protective Ass’n v. Nolan, 368 

A.2d 675, 680 (Pa. 1977) (quoting Pa. Const. art. II, § 15). 
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relief does affirmatively affect the functioning of state officials administering our 

statutory law, it does not compel an affirmative act,’ and sovereign immunity does 

not apply” (quoting Fawber, 532 A.2d at 434)).  Fawber reasoned that “a litigant 

may obtain a declaration of his rights as to a particular controversy without any 

consequential relief being awarded.”  Fawber, 532 A.2d at 434 (citation omitted).  

For example, a suit seeking a declaration that a particular statute is unconstitutional 

is not barred by sovereign immunity.  Id.  Sovereign immunity likewise does not bar 

a suit for mandamus.  Paris, 335 A.3d at 1038.34 

But immunity depends on the relief requested: when a suit seeks 

mandatory injunctive relief, i.e., some form of affirmative act from a state actor, then 

the actor may invoke sovereign immunity.  Fawber, 532 A.2d at 433-34 (citation 

omitted).  Swift held that a state agency was immune from suit because the plaintiffs 

had requested an order instructing the agency to restore a drainage waterway to its 

original condition.  Swift, 937 A.2d at 1169.  Stackhouse similarly held that immunity 

barred relief because the plaintiffs’ requests for declaratory relief served only as “the 

legal underpinnings” for a mandatory injunction, carrying “no independent 

significance” apart from the immunity-barred claims.  Stackhouse, 892 A.2d at 63. 

Neither case addressed a request for declaratory relief that 

independently sought only recognition of an actor’s violation of a constitutional 

obligation.  For example, this Court overruled the Governor’s objection that 

sovereign immunity barred the plaintiffs’ request for declaratory relief that disparate 

funding of public schools violated the Pennsylvania Constitution.  See Penn III, 2018 
 

34 “Although sovereign immunity bars a permanent injunction directing affirmative action 

on the part of a Commonwealth agency or official, the same is not true of a writ of mandamus, the 

very purpose of which is to direct a government official to perform a ministerial act or mandatory 

duty.”  Paris, 335 A.3d at 1038 (citations omitted).  To be clear, we only resolve immunity as to 

Counts I through V.  We resolve the preliminary objections to the Count VI mandamus claim below.  

See Section G, infra. 
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WL 2090329, at *5, 2018 Pa. Commw. Unpub. LEXIS 249, at *10-11.  In Penn III, 

the Governor had originally argued sovereign immunity because the plaintiffs sought 

to obtain a mandatory injunction compelling affirmative acts.  Id. at *4, 2018 Pa. 

Commw. Unpub. LEXIS 249, at *10-11.  The Governor abandoned his argument, 

conceding that the plaintiffs had also requested declaratory relief not barred by 

immunity.  Id. at *5, 2018 Pa. Commw. Unpub. LEXIS 249, at *10-11.  Penn III 

overruled the Governor’s preliminary objection, agreeing with the argument that 

“immunity does not bar an action seeking to compel state officials to comply with 

constitutional rather than statutory mandates.”  Id., 2018 Pa. Commw. Unpub. 

LEXIS 249, at *11 (emphasis in original) (citation modified).  Plainly, sovereign 

immunity does not bar declaratory relief that seeks only recognition of a violation of 

a constitutional obligation. 

In sum, sovereign immunity does not bar mandamus or declaratory 

relief.  See Paris, 335 A.3d at 1038; Legal, 750 A.2d at 302.  But when the requested 

declaratory relief is ancillary or foundational, i.e., a predicate for mandatory 

injunctive relief or damages otherwise barred by immunity, sovereign immunity 

applies.  See Swift, 937 A.2d at 1169; Stackhouse, 892 A.2d at 63.  That principle does 

not apply to declaratory relief independently seeking only recognition of a 

constitutional violation, i.e., not as a predicate for immunity-barred relief, such as 

an affirmative act.  See Penn III, 2018 WL 2090329, at *5, 2018 Pa. Commw. Unpub. 

LEXIS 249, at *11; see also Legal, 750 A.2d at 302. 

Here, Petitioners have not requested an affirmative act by the Governor.  

Petitioners seek only declaratory relief; they have disclaimed injunctive relief 

entirely.  See, e.g., Pet’rs’ Br. at 30-31 & n.10.  Because Petitioners seek neither 

mandatory injunctive relief nor damages that the requested relief would support, 
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their declaratory relief, unlike the relief in Swift and Stackhouse, is not barred.  Cf. 

Swift, 937 A.2d at 1169; Stackhouse, 892 A.2d at 63.  Even if Petitioners’ declaratory 

relief were a predicate for the Count VI mandamus claim, mandamus is not 

immunity-barred relief.35  See Paris, 335 A.3d at 1038.  So, neither Swift nor 

Stackhouse is triggered.  Indeed, the Governor raised no immunity objection to the 

mandamus claim.  Akin to the Penn plaintiffs, Petitioners have requested an 

independent declaration that the Governor is violating constitutional obligations to 

oversee, fund, and ensure effective assistance of counsel for indigent criminal 

defendants.36  If sovereign immunity does not bar relief compelling officials to 

comply with the Commonwealth’s constitutional obligations, then it does not bar 

relief merely recognizing a violation of those obligations.  See Penn III, 2018 WL 

2090329, at *5, 2018 Pa. Commw. Unpub. LEXIS 249, at *11. 

For these reasons, we must overrule the Governor’s preliminary 

objection invoking immunity as to Counts I through V.37  See Legal, 750 A.2d at 302.   

b. Legislative Immunity (Speaker and President Pro Tempore) 

In Commissioners, the plaintiffs sued, inter alia, the President Pro 

Tempore of the Senate and Speaker of the House, because despite nine years’ notice, 

 
35 Whether immunity bars mandamus differs from whether mandamus is properly pleaded, 

which we resolve infra.  See Section G, infra. 
36 As noted herein, we recognize that the Penn plaintiffs also sought injunctive relief.  Penn 

IV, however, issued only declaratory relief and declined to award monetary damages. 
37 The Governor stated that “Section 1983 does not waive state sovereign immunity.”  

Governor’s Br. at 30 n.13 (citations omitted).  More accurately, a state official is immune to Section 

1983 claims seeking (retroactive) monetary damages but not to prospective relief.  Verizon, 535 

U.S. at 645.  A request for prospective, declaratory relief “does not impose upon the State a 

monetary loss resulting from a past breach of a legal duty on the part of the defendant state 

officials.”  Id. (emphasis in original) (citation modified); Quern v. Jordan, 440 U.S. 332, 338 (1979) 

(stating that in a Section “1983 action[,] a federal court’s remedial power . . . is necessarily limited 

to prospective injunctive relief, Ex parte Young, supra, and may not include a retroactive award 

which requires the payment of funds from the state treasury” (citation modified)). 
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the General Assembly had not corrected an unconstitutional “statutory scheme for 

county funding of the judicial system . . . .”  Commissioners, 681 A.2d at 700-01.  

The plaintiffs requested a writ of mandamus to compel the General Assembly to 

comply with its “mandatory duty to fund the state courts . . . .”  Id. at 702.  The 

bicameral leaders invoked immunity under the “Speech or Debate Clause,” 

reasoning they cannot be sued for “contumacious conduct.”  Id. (citation modified).   

Commissioners rejected that immunity claim, noting that it had 

previously ordered the General Assembly “to remedy a constitutional defect in the 

scheme which funds the court system, funding of which is necessary for the 

continued existence of the judicial branch of government . . . .”  Id.  Although 

“control of state finances rests with the legislature,” the judiciary has the inherent 

power to compel the General Assembly to finance the judiciary.  Id. at 702-03 

(citation modified).  In short, the “Speech [or] Debate clause [did] not insulate the 

legislature from this court’s authority to require the legislative branch to act in accord 

with the Constitution.”  Id. at 703 (granting mandamus to compel the General 

Assembly to fund the judiciary). 

In contrast, in Nolan, a factually complex case, our Supreme Court 

addressed a suit concerning legislative conduct involving three defendants, including 

a state senator and senate president.  Nolan, 368 A.2d at 679-80.  Very simply, the 

plaintiffs alleged that those defendants interfered with the confirmation of an agency 

official.  Id.  The defendants preliminarily objected on several grounds, including 

immunity under the Speech or Debate Clause.  Id. at 680.  This Court sustained their 

preliminary objections on non-immunity grounds.  Id.  On appeal, Nolan held that 

the defendants were immune under the Speech or Debate Clause.  Id. at 681.  They 

were immune because it was undisputed that their challenged conduct “clearly” fell 
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“within the legitimate legislative sphere” of protected conduct even if “not literally 

speech or debate.”  Id. 

Here, for legislative immunity purposes, we find Commissioners more 

on point than Nolan.  To paraphrase Commissioners, the Speech or Debate Clause 

does not immunize the General Assembly, including the Speaker and President Pro 

Tempore, from this Court’s authority to obligate them “to act in accord with the 

Constitution,” even by Count VI’s writ of mandamus.  See Commissioners, 681 A.2d 

at 702-03.  Petitioners’ remaining counts request only a declaration that the General 

Assembly bears a similar constitutional obligation to fund indigent defense, relief 

less onerous than the mandamus in Commissioners.  So, the Speech or Debate Clause 

does not immunize the Speaker and President Pro Tempore from those counts either.  

Cf. Commissioners, 681 A.2d at 702-03.  To avoid any misunderstanding, sovereign 

and legislative immunity from suit differs from whether a claim for mandamus can 

succeed; we address mandamus below.  See Section G, infra.   

Again, we hold only that immunity is unavailable.  Thus, we overrule 

their immunity-based preliminary objections under Rule 1028(a)(1) and (4) as to all 

counts.   

D. Standing, Mootness, and Ripeness 

Rule 1028(a)(5) - All Counts 

For context, the petition alleges that each individual Petitioner is an 

indigent defendant presently prosecuted in a county whose indigent defense system 

lacks the funding to furnish effective representation.  See Pet. ¶¶ 23-39.  For example, 

Galasso, prosecuted in Fayette County, alleges that his appointed attorney “did not 

review discovery, conduct investigation, or discuss filing any motions” before his 

trial date.  Id. ¶ 35.  Sord, also in Fayette County, alleges that he has “spoken with 

his attorney once” in more than 180 days of pretrial detention.  Id. ¶ 37.  Welsh, 
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prosecuted in Lancaster County, alleges that he has spoken with counsel “once, for 

approximately two minutes.”  Id. ¶ 39.  Petitioners maintain they “have already been 

harmed—and face continued harm and deprivation of their rights—by the systemic 

failure of the Commonwealth to provide for indigent defense . . . .”  Id. ¶ 3. 

The petition also alleges ongoing harm to the county indigent defense 

system.  For instance, insufficient funding left indigent defense offices “chronically 

understaffed and public defender attorneys overworked.”  Id. ¶¶ 60, 70 (alleging 

understaffing in Fayette County because it has one full-time public defender and 

seven part-time defenders to handle 1,700 cases), 158 (noting Lancaster County has 

only “31% of the attorneys its public defender office needed” (footnote omitted)).  

Per the petition, “at least 64 of Pennsylvania’s 67 counties did not have enough 

public defender attorneys” to meet national workload standards.  Id. ¶ 64.  Further, 

Fayette County only has $2,500 per year allocated to training its public defenders 

and $4,000 for experts.  Id. ¶¶ 67, 137.  Allegheny County, by comparison, provides 

a 12-week training program.  Id. ¶¶ 67.38 

The Commonwealth’s establishment of the Committee and 

appropriation of $7.5 million per year are allegedly “inadequate to alleviate the crisis 

in indigent defense services across the Commonwealth.”  Id. ¶¶ 101-102; see, e.g., id. 

¶¶ 67, 137.  The petition alleges that the “systemic denials of indigent criminal 

defendants’ right to counsel [are] not the fault of individual public defender attorneys 

or appointed attorneys.” Id. ¶ 110. 

1. Arguments 

The Governor argues that Petitioners are not aggrieved, i.e., that they 

lack a substantial, direct, and immediate interest in the litigation.  Governor’s Br. at 

20-21 (citing Markham v. Wolf, 136 A.3d 134, 140 (Pa. 2016)).  First, the Governor 
 

38 The petition did not allege Allegheny County’s budget for experts. 
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contends that he did not cause the alleged harm of “unconstitutionally deficient 

assistance of counsel.”  Id. at 21-22 (reasoning that “a ‘direct’ interest exists where 

the respondent/defendant causes the harm alleged” (citation omitted)).  He maintains 

that he has no obligation to ensure that indigent defendants receive effective 

assistance of counsel.  Id. at 22.  Second, the Governor posits that, even if Petitioners 

succeed in invalidating the Public Defender Act, they would still lack “actual relief.”  

Id. at 21. 

The Governor also argues that Petitioners’ claims are moot or unripe.  

Id. at 19-20.  He points to two events: Petitioners sued shortly after the 2023-2024 

budget was finalized, which appropriated $15 million to fund “indigent criminal 

defense,” and shortly after the creation of the Committee.  Id.  The Governor 

characterizes these events as “material” and contends that they either moot 

Petitioners’ claims “because the facts and law have changed” or render the claims 

unripe because it is unclear how the events would “impact legal services to indigent 

criminal defendants.”  Id. 

Petitioners reject the premise that they seek to hold the Public Defender 

Act unconstitutional.  Pet’rs’ Br. at 62-63.  They maintain that they seek a declaration 

that Respondents bear the responsibility to ensure “constitutionally adequate 

representation.”  Id. at 63.  Petitioners counter that the mootness argument is 

premature on this record.  Id. at 63-64.  It is premature, they contend, because it is 

as yet unclear whether $15 million over two years would moot their claims.  Id. at 

64 (citing Penn III, 2018 WL 2090329, at *3, 2018 Pa. Commw. Unpub. LEXIS 249, 

at *7); see also id. at 35.39  Petitioners similarly dispute that their claims are unripe, 

reasoning that they sufficiently pleaded inadequate funding and reiterating the 

 
39 We calculate a 6% increase ($7.5M/$125M); Petitioners, relying on the Committee’s plan 

to disburse $6.75M, calculate around 5% ($6.75M/$125M). 
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hardship they would suffer until the Court resolves their suit.  Id. at 65. 

2. Legal Standards40 

“Standing is an inquiry into whether the potential party has 

demonstrated aggrievement, by establishing a substantial, direct and immediate 

interest in the outcome of the litigation.”  Shirley v. Pa. Legis. Reference Bureau, 318 

A.3d 832, 852 (Pa. 2024) (citation modified); accord Markham, 136 A.3d at 140.  The 

interest must amount to “an actual controversy related to the invasion or threatened 

invasion of one’s legal rights.”  Brimmeier v. Pa. Tpk. Comm’n, 147 A.3d 954, 965 

(Pa. Cmwlth. 2016) (citation modified); accord Papenfuse, 261 A.3d at 482.  A court 

may declare those rights “whether or not further relief is or could be claimed.”  42 

Pa.C.S. § 7532.  “A substantial interest is an interest in the outcome of the litigation 

which surpasses the common interest of all citizens in procuring obedience to the 

law.”  Shirley, 318 A.3d at 852 (citation modified).  “A direct interest requires a 

showing that the matter complained of caused harm to the party’s interest.”  Id. 

(citation modified).41  “An interest is immediate if that causal connection is not 

remote or speculative.”  Id. (citation modified).   

The harm underlying that interest is the constructive denial of counsel.  

Kuren recognized that systemic underfunding of indigent defense can constructively 

deny an indigent defendant the right to counsel.  See Kuren, 146 A.3d at 745-46; see 
 

40 Rule 1028(a)(5) states: “lack of capacity to sue, nonjoinder of a necessary party or 

misjoinder of a cause of action.”  Pa.R.Civ.P. 1028(a)(5); see In re Est. of Sauers, 32 A.3d 1241, 

1248 (Pa. 2011) (explaining that in “a general sense, capacity to sue refers to the legal ability of a 

person to come into court” (citation modified)). 
41 This “direct” principle originates from William Penn Parking Garage, Inc. v. City of 

Pittsburgh, 346 A.2d 269, 283 (Pa. 1975).  “We may assume, as petitioners allege, that respondents’ 

actions have contributed, perhaps substantially, to the cost of housing in [the town].  But there 

remains the question whether petitioners’ inability to locate suitable housing in [the town] 

reasonably can be said to have resulted, in any concretely demonstrable way, from respondents’ 

alleged constitutional and statutory infractions.”  Id. (citation modified).  In other words, the 

plaintiffs must allege that the constitutional violations “directly” caused their harm.  See id. 
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also Section A, supra.  That constructive denial “is a structural claim, not an 

individual one.”  Kuren, 146 A.3d at 746.  Because the claim is structural, 

constructive denial can occur at any stage of a pending prosecution, and it does not 

depend on the outcome of a trial.  Id. at 746-47. 

Such a systemic, structural claim differs from an individual claim under 

Strickland, which addresses one attorney’s deficient performance in a single case.  

Id. at 746-47 (explaining that “applying the Strickland test to the category of claims 

at bar would be illogical” and that “prospective relief is available to protect certain 

rights, such as the right to counsel, even if the claims asserted by [the plaintiffs] 

might not affect the outcome of all future trials” (citation modified)). 

The right to counsel is “obligatory upon the states.”  Kuren, 146 A.3d at 

735.  A state does not discharge that obligation by delegating its performance to the 

counties.  See Hurrell-Harring, 930 N.E.2d at 219 (allowing suit to proceed when 

the legislature left the “performance of the state’s obligation under Gideon to the 

counties” (citation modified)); see also Kuren, 146 A.3d at 749 (observing that 

“compliance with Gideon should not—cannot—depend upon the county in which a 

crime is alleged”). 

An alleged injury from a failure to discharge that obligation could raise 

questions of ripeness and mootness, which are viewed “as the time dimensions of 

standing.  Each assumes that an asserted injury would be adequate; ripeness then 

asks whether an injury that has not yet happened is sufficiently likely to happen, and 

mootness asks whether an injury that has happened is too far beyond a useful 

remedy.”  Town of McCandless v. McCandless Police Officers Ass’n, 901 A.2d 991, 

1002 (Pa. 2006) (McCandless) (citation modified).  Mootness also asks whether 

changes in the facts or law after a litigant’s injury negate the litigant’s interest in the 
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outcome of the litigation.  Id. 

Penn II addressed analogous mootness concerns in the education-

funding context.  Mid-appeal, the General Assembly changed the “funding formula.”  

Penn II, 170 A.3d at 435.  The Governor argued that the General Assembly’s changes 

were a basis for affirmance but did “not argue that the changes” mooted the plaintiffs’ 

claims.  Id.  Penn II declined to hold that the changes mooted the claims because the 

prefatory issue was whether the plaintiffs’ claims were justiciable under the political 

question doctrine.  Id.  Even if the claims were moot, Penn II reasoned that the 

plaintiffs compellingly argued two exceptions to the mootness doctrine.  Id. at 435 

n.34.  On remand, this Court deferred ruling on the mootness preliminary objection, 

pending further record development.  Penn III, 2018 WL 2090329, at *3, 2018 Pa. 

Commw. Unpub. LEXIS 249, at *8. 

3. Discussion 

a. Standing 

Instantly, the Governor disputes Petitioners’ standing on two grounds: 

that he did not cause the alleged harm, and that a favorable declaration would afford 

Petitioners no actual relief.  See Governor’s Br. at 20-22.  He does not contest that 

each Petitioner’s interest is substantial or immediate. 

Each Petitioner alleges that he is being presently prosecuted within an 

underfunded county indigent defense system, which establishes a direct interest.  See 

Pet. ¶¶ 23-39.  For example, Galasso’s public defender allegedly “did not review 

discovery, conduct investigation, or discuss filing any motions” before his trial date.  

Id. ¶ 35.  Welsh allegedly spoke with his public defender “once, for approximately 

two minutes.”  Id. ¶ 39.  These allegations track Kuren’s traditional markers of 

representation.  See Kuren, 146 A.3d at 744. 
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The injury each Petitioner alleges is both individual and systemic.  It is 

individual because each Petitioner alleges a deprivation in his own pending case.  

See Pet. ¶¶ 23-39.  It is systemic because that deprivation allegedly flows from the 

Commonwealth’s purported underfunding of the indigent defense system.  See, e.g., 

id. ¶ 64.  The alleged systemic underfunding is thus the source of each Petitioner’s 

individual harm.  That harm is present and continuing, given each Petitioner’s 

ongoing prosecution.  See id. ¶¶ 3, 60, 110; Kuren, 146 A.3d at 746-47.  Strickland’s 

retrospective, case-by-case inquiry does not control.  Kuren, 146 A.3d at 746-47. 

We cannot reconcile Petitioners’ allegations with the Governor’s direct 

interest argument, i.e., that he did not cause the alleged harm.  See Governor’s Br. at 

21-22.  Petitioners allege that the Governor is responsible for submitting a budget to 

the General Assembly and bears a constitutional obligation to fund indigent defense 

adequately.  Pet. ¶¶ 1, 41.  They further allege that Respondents’ delegation of 

indigent defense to the counties without sufficient funding and oversight produced 

the systemic deficiencies that deprive Petitioners of effective assistance of counsel.  

Id. ¶¶ 23-39.  Accepted as true, these allegations show causation: Respondents fail 

to fund and oversee indigent defense, the counties lack resources, and Petitioners 

suffer the resulting deprivation of counsel.  See Pet. ¶¶ 1, 41.  Petitioners’ interest is 

therefore direct.  See Shirley, 318 A.3d at 852. 

The Governor’s “actual relief” argument also fails, because it rests on 

a false premise.  Petitioners seek a declaration that Respondents, including the 

Governor, bear the constitutional obligation to ensure indigent defendants receive 

effective assistance of counsel, and that Respondents have failed to fulfill that 

obligation.  See Pet. at 129-32; Pet’rs’ Br. at 62-63.  Petitioners did not seek a 

declaration that the Public Defender Act is unconstitutional.  The premise that 
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Petitioners seek to invalidate the Act misreads the petition, and the Governor thus 

attacks a claim Petitioners have not raised. 

Aside from that premise, the Governor does not contest the remaining 

elements; Petitioners nevertheless satisfy them.  Each Petitioner’s interest is 

substantial because the constructive denial of counsel in his own proceeding gives 

him an interest that surpasses “the common interest of all citizens in procuring 

obedience to the law.”  Shirley, 318 A.3d at 852 (citation modified).  Each Petitioner’s 

interest is immediate because he confronts that deprivation now, in his pending 

prosecution, so the causal connection is neither remote nor speculative.  See Pet. ¶¶ 

23-39; Shirley, 318 A.3d at 852.  Accordingly, Petitioners have established a 

substantial, direct, and immediate interest in the outcome of the litigation.  See 

Shirley, 318 A.3d at 852.  Whether Petitioners can prove their claim goes to the merits 

and not their standing.42  We overrule the Governor’s standing objection as to all 

counts. 

b. Mootness and Ripeness 

Penn II’s reasoning is instructive.  Penn II declined to hold that mid-

litigation changes to the education funding formula mooted the plaintiffs’ 

constitutional claims, and it noted the plaintiffs compellingly argued exceptions to 

mootness.  Penn II, 170 A.3d at 435 & n.34.  The same reasoning applies here.  The 

$15 million appropriation, spread over two fiscal years (roughly $7.5 million per 

year), represents, per Petitioners, approximately 6% of the $125 million the counties 

collectively expended on indigent defense in 2020.  Pet’rs’ Br. at 35, 65.  Whether 

that appropriation, combined with the Committee’s creation, cures the alleged 

 
42 Whether an interest is immediate goes to standing.  But whether a petitioner is entitled 

to prospective relief goes to his remedy.  See, e.g., Young, 209 U.S. at 167 (permitting a suit 

requesting prospective relief against a state official for violating federal law).  
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constitutional deficiencies cannot be determined at the preliminary objection stage 

without further factual development.  See Penn III, 2018 WL 2090329, at *3, 2018 

Pa. Commw. Unpub. LEXIS 249, at *8 (deferring mootness on analogous facts). 

The Governor’s ripeness argument fails for similar factual reasons.  

Petitioners allege a present, ongoing deprivation.  They allege that all but three of 

Pennsylvania’s counties have indigent defense offices too understaffed and attorneys 

too overworked to furnish effective representation.  See, e.g., Pet. ¶¶ 70, 158 (alleging 

significant understaffing in Fayette and Lancaster Counties).  They further allege 

financial disparities among counties, noting that Fayette County has a limited budget 

to train its public defenders and pay for experts.  Id. ¶¶ 67, 137; cf. id. ¶ 137 (noting 

Allegheny County’s 12-week training program).  Petitioners allege that these 

systemic deprivations have already injured the individual Petitioners in their pending 

prosecutions.  See, e.g., id. ¶¶ 23-39, 110.  So, their harm is present and ongoing; it 

is not an injury that has yet to happen.  See Pet. ¶ 101; McCandless, 901 A.2d at 1002.  

On this posture, Petitioners’ claims are ripe.   

We overrule the Governor’s preliminary objections asserting mootness 

and ripeness as to all counts.  Following discovery, the Governor may file an 

appropriate application for relief grounded in mootness and ripeness.  

E. Misjoinder and Nonjoinder 

Rule 1028(a)(5) - All Counts 

1. Arguments 

The Commonwealth argues it was misjoined as a respondent and 

contends it is not an indispensable party.  Commonwealth’s Br., 11/18/24, at 6-7.43  In 
 

43 The Commonwealth’s briefs are replete with unattributed or misattributed quotations.  

See, e.g., Commonwealth’s Br. at 6 (quoting headnote 6 for Pa. Sch. Boards Ass’n, Inc. v. Com. 

Ass’n of Sch. Adm’rs, Teamsters Loc. 502, 696 A.2d 859 (Pa. Cmwlth. 1997)), 7 (quoting, without 

attribution, Porter v. Commonwealth (Pa. Cmwlth., No. 303 M.D. 2019, filed July 29, 2020), 2020 

WL 4342721, at *3, 2020 Pa. Commw. Unpub. LEXIS 400, at *8), 8-9 (quoting Penn IV, 294 A.3d 
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support, the Commonwealth notes it was not a respondent when this Court asked the 

executive and legislative branches to resolve a constitutionally deficient education 

system.  Id. at 7-8 (discussing Penn IV).  In its view, the Penn IV issue of 

constitutionally inadequate funding is identical to the issue here.  Id. at 9.  

Alternatively, the Commonwealth reasons that because funding involves only the 

Governor and General Assembly, the Commonwealth is not an indispensable party.  

Id. at 12-16.  The Speaker also argues that she was misjoined and should be 

dismissed.  Speaker’s Br. at 15 (citing Pa. Env’t Def. Found. v. Pa., 285 A.3d 702 

(Pa. Cmwlth. 2022) (PEDF)).   

The Speaker asserts nonjoinder of the General Assembly, the President 

of the Pennsylvania Senate,44 the counties, the Pennsylvania Supreme Court, and the 

Chief Justice of the Pennsylvania Supreme Court as indispensable parties.  Id. at 11-

15.  She begins by invoking the Declaratory Judgments Act, which requires all parties 

 

at 963, nearly wholesale), 10-12 (quoting headnotes 19 and 23 for, and two pages from, Jubelirer v. 

Rendell, 953 A.2d 514, 528-29 (Pa. 2008)).  The second paragraph on page 12 is a word-for-word, 

unattributed direct quote from Rachel Carson Trails Conservancy, Inc. v. Dep’t of Conservation & 

Nat. Res. of Commonwealth, 201 A.3d 273, 279 (Pa. Cmwlth. 2018) (en banc).  The same 

unattributed passage may also be found in the Commonwealth’s brief filed in a different matter.  

See Commonwealth’s Br., Patterson v. Commonwealth (Pa. Cmwlth., No. 284 M.D. 2023, filed 

Dec. 12, 2023), 2023 WL 12011468, at *9-10.  We could continue, but we believe our point is well-

taken.  Accord Commonwealth’s Reply Br. at 3-6 (containing numerous attribution errors, 

including quotations from West’s headnotes or synopses, and nearly nonsensical prose punctuated 

with only semicolons); cf. Keystone Sav. Ass’n v. Kitsock, 633 A.2d 165, 167 n.4 (Pa. Super. 1993) 

(chastising counsel for quoting a West headnote “as if the language of the headnote was actually 

taken from the body of our opinion. . . .  In the future, counsel must refrain from misrepresenting 

language contained in a West head-note to be language from the body of an opinion”).   
44 The President of the Pennsylvania Senate is the Lieutenant Governor.  See Pa. Const., 

art. IV, § 4 (“A Lieutenant Governor shall be chosen jointly with the Governor by the casting by 

each voter of a single vote applicable to both offices, for the same term, and subject to the same 

provisions as the Governor; he shall be President of the Senate.  As such, he may vote in case of a 

tie on any question except the final passage of a bill or joint resolution, the adoption of a conference 

report or the concurrence in amendments made by the House of Representatives.”).  The Senate 

President has a very limited legislative role triggered only by the existence of a tie vote.  Id. 
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with an affected interest to be joined.  Id. at 11-12 (citing 42 Pa.C.S. § 7540(a), and 

Pa.R.Civ.P. 1032(b)).  The Governor similarly reasons that Petitioners failed to join 

all the counties.  Governor’s Br. at 17-18 (citing Black Pol. Empowerment Project v. 

Schmidt, 322 A.3d 221 (Pa. 2024) (per curiam) (order)).45 

Petitioners disagree by stressing that Rule 1028(a)(5) provides for 

misjoinder of a cause of action and not for a party.  Pet’rs’ Br. at 51 n.12.  On the 

merits, they maintain that the Commonwealth is an indispensable party because 

Petitioners seek relief that affects the Commonwealth’s interests.  Id. at 51-55.  

Petitioners assert that it is the Commonwealth’s constitutional obligation to 

guarantee the right to effective assistance of counsel.  Id. 

With respect to nonjoinder, Petitioners counter that because their 

petition “does not impair any rights of the counties,” the counties are not 

indispensable parties.  Id. at 55-56.  Petitioners maintain that their requested 

declaratory relief imposes no obligations on any county.  Id. at 56.  They stress they 

are not challenging whether the counties complied with their statutory obligations to 

provide indigent defense services.  Id. at 57-58.  Petitioners reiterate that they 

properly sued only the minimum number of parties necessary to obtain relief.  Id. at 

58-59 (discussing City of Phila. v. Commonwealth, 838 A.2d 566 (Pa. 2003) (Street)). 

2. Legal Standards 

a. Misjoinder of a Cause of Action 

Rule 1028(a)(5) permits a preliminary objection based on “lack of 

capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.” 

Pa.R.Civ.P. 1028(a)(5).  The plain language does not permit a party to object because 

it was misjoined as a party.  See id.  This Court has sustained the Governor’s 

 
45 The Speaker uses “indispensable” and “necessary” interchangeably.  Speaker’s Br. at 12-

15. 



44 

preliminary objection invoking misjoinder and dismissed him as a party.  See PEDF, 

285 A.3d at 710.  However, because the PEDF plaintiff did not brief the issue, the 

validity of a Rule 1028(a)(5) misjoinder preliminary objection was not contested 

before the PEDF panel.  See generally Pet’r’s Br. in Resp. & Opp’n, 5/6/22, PEDF 

(reflecting no discussion of misjoinder), 2022 WL 17995572, at *57-58.  Because the 

issue was not briefed, PEDF never construed the text of Rule 1028(a)(5).  So, PEDF 

does not bind how we read Rule 1028(a)(5). 

Instead, Rule 2232 governs defective joinder of parties.  See Pa.R.Civ.P. 

2232.  “If a party has been misjoined or no claim for relief is asserted, a dismissal 

should be sought through the rules governing preliminary objections, judgment on 

the pleadings, and summary judgment.”  Id. cmt. (citation modified); see generally 

Bell v. Beneficial Consumer Disc. Co., 360 A.2d 681 (Pa. Super. 1976); Haber v. 

Monroe Cnty. Vocational-Tech. Sch., 442 A.2d 292 (Pa. Super. 1982).  If a party 

believes it was misjoined, then it may file a preliminary objection on a different basis 

or an appropriate application under Pa.R.A.P. 1532.  See Pa.R.Civ.P. 2232 cmt.  It 

follows that Rule 1028(a)(5) provides no basis for misjoinder of a party. 

b. Nonjoinder of a Necessary Party 

 An indispensable party is distinct from a necessary party.  A necessary 

party is one whose presence is essential for complete resolution, but whose absence 

does not deprive the court of jurisdiction.  Pa. Hum. Rels. Comm’n v. Sch. Dist. of 

Phila., 651 A.2d 177, 184 (Pa. Cmwlth. 1993) (PHRC) (explaining “a necessary party 

is one whose presence, while not indispensable, is essential if the court is to resolve 

completely a controversy and to render complete relief” (citation omitted)); accord 

Podolak v. Tobyhanna Twp. Bd. of Supervisors, 37 A.3d 1283, 1289 (Pa. Cmwlth. 
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2012).  Only the absence of an indispensable party mandates dismissal.46  See PHRC, 

651 A.2d at 184. 

In a declaratory judgment action, “all persons shall be made parties who 

have or claim any interest which would be affected by the declaration, and no 

declaration shall prejudice the rights of persons not parties to the proceeding.”  42 

Pa.C.S. § 7540(a).  In Street, the plaintiffs had challenged a law by seeking 

declaratory and injunctive relief under the Declaratory Judgments Act, reasoning 

that the law violated the single-subject requirement.  Street, 838 A.2d at 573.  The 

Street defendants, which included the Commonwealth, the Governor, the President 

Pro Tempore, and the Speaker, argued that the plaintiffs failed to name numerous 

indispensable parties, including four counties whose rights were implicated by the 

challenged law.  Id. at 581.  The challenged law had authorized those four counties 

to appoint various officials.  Id. 

Street explained that a party is indispensable when its “rights are so 

connected with the claims of the litigants that no decree can be made without 

impairing those rights” such that justice cannot be done without that party’s 

presence.  Id. (citation modified).  Street recognized, however, that a literal 

application of 42 Pa.C.S. § 7540(a) by joining all those purportedly indispensable 

parties would render the declaratory judgment action unmanageable.  Id. at 582. 

Street accordingly imposed three limiting principles that narrowed the 

application of Section 7540(a)’s broad language.  Id. (“While this joinder provision 

is mandatory, it is subject to limiting principles.”).  First, the respondent’s interest 

must be direct.  Id.  An indirect or incidental interest fails; a respondent should be a 

party only to protect rights “directly connected with and affected” by the suit.  Id. 

 
46 Because the Speaker and the Governor seek dismissal for nonjoinder, we apply the 

indispensable party standard. 
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(citation modified).  Second, a respondent need not be a party when its official 

designee is already a party.  Id.  Third, when a petitioner challenges the facial 

constitutionality of a statute, only public officers who enforce the statute must be 

joined as respondents. Id. 

Upon applying these limiting principles, Street reasoned that it was 

sufficient that the plaintiffs sued the Commonwealth and the Governor, given that 

both were represented by the Attorney General, who was obligated to defend the 

constitutionality of the challenged law.  Id. at 583-84.  Next, the plaintiffs 

appropriately sued the President Pro Tempore and the Speaker, who could represent 

the interests of the General Assembly.  Id. at 584.  Last, Street did not require the 

plaintiffs to sue the four counties explicitly affected by the law at issue.  Id. at 585; 

see id. at 582-83 (declining to require the four affected counties’ joinder because 

their interest in the litigation, i.e., their power to appoint officials, was indirect and 

incidental).47 

A corollary to the indispensable party test is that a party against whom 

no redress is sought need not be joined.  Sprague v. Casey, 550 A.2d 184, 189-90 (Pa. 

1988) (holding that interim judicial appointees were not indispensable because the 

petitioner sought no redress against them).48  If the merits can be determined without 

prejudice to the absent party’s rights, then the court may proceed.  See id. 

More recently, Schmidt addressed joinder of absent counties.  In 

Schmidt, the plaintiffs challenged a statutory requirement that electors date the 

envelope of their absentee or mail-in ballot.  Schmidt, 322 A.3d at 222.  The plaintiffs 
 

47 Street did not elaborate why the counties’ interest was indirect; we infer that Street 

believed that the named defendants had a sufficiently direct interest.  See Street, 838 A.2d at 585. 
48 In Sprague, a taxpayer filed a declaratory judgment action challenging the Governor’s 

placement of two mid-term judicial vacancies on a general election ballot.  The defendants had 

argued that the two interim judicial appointees occupying those seats were indispensable parties.  

Sprague, 550 A.2d at 188-89. 
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sued the Secretary of the Commonwealth and the boards of elections of Philadelphia 

County and Allegheny County.  Id. at 221.  Schmidt vacated this Court’s order, 

reasoning we “lacked subject matter jurisdiction to review the matter given the 

failure to name the county boards of elections of all 67 counties, and because the 

joinder of [the Secretary of the Commonwealth], in his official capacity . . . did not 

suffice to invoke the Commonwealth Court’s original jurisdiction.”  Id. at 222 

(citations omitted).  In contrast, Kuren’s reasoning would not require suing all 

counties because the constitutional obligation to fund indigent defense belongs to 

the Commonwealth.  Kuren, 146 A.3d at 735 (“Gideon’s clear command to state 

courts would be a dead letter if states—or the counties that comprise them—need 

only go through the motions.”). 

3. Discussion 

a. Misjoinder of a Cause of Action 

We overrule the Commonwealth’s and the Speaker’s preliminary 

objections based on misjoinder.  The plain language of Rule 1028(a)(5) limits 

misjoinder to a cause of action.  See Pa.R.Civ.P. 1028(a)(5).  Misjoinder of a party is 

absent from the text.  See Pa.R.J.A. 108(b).  Unlike the PEDF petitioner, which did 

not address the plain language of Rule 1028(a)(5), Petitioners correctly highlight this 

textual limitation.  See Pet’rs’ Br. at 51 n.12.  Because Rule 1028(a)(5) does not 

authorize dismissal of a party for misjoinder, we need not reach the 

Commonwealth’s alternative argument that it is not an indispensable party. 

b. Nonjoinder of a Necessary Party 

We overrule the nonjoinder preliminary objections by the Speaker and 

the Governor.  Petitioners sued the President Pro Tempore and the Speaker, who can 

represent the General Assembly’s interests, so the General Assembly need not be 
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sued. Cf. Street, 838 A.2d at 584.  Relatedly, Petitioners did not have to sue the 

President of the Senate, i.e., the Lieutenant Governor, who has a limited legislative 

constitutional role.  Cf. id.  The President Pro Tempore already represents any 

interest the Lieutenant Governor might hold, and the Speaker identified no additional 

interest that would require the Lieutenant Governor’s presence. 

Next, for the counties, as in Street, we recognize that a merits decision 

would affect all counties. Yet, Street excused the plaintiffs from suing the four 

counties explicitly affected by the law at issue.  Cf. id. at 585.  To paraphrase Street, 

“due to the nature of the constitutional issues raised” in the petition, “achieving 

justice is not dependent upon the participation of all” 67 counties.  Cf. id.  Petitioners’ 

requested relief is declaratory and runs to the Commonwealth and its officials, and 

requires nothing of the counties.  See Section A, supra.  The counties’ interest in this 

litigation is therefore indirect and incidental.  See Street, 838 A.2d at 582. 

The Governor’s reliance on Schmidt does not alter our analysis of the 

counties’ interest because Schmidt is distinguishable.  In Schmidt, the requested relief 

would have directly bound each county board of elections because those boards 

administered the very ballots the plaintiffs had challenged.  See Schmidt, 322 A.3d 

at 222.  Here, Petitioners seek a declaration that Respondents violated their 

constitutional obligation to ensure effective assistance of counsel.  See Pet. at 129-

32; Kuren, 146 A.3d at 749.  That declaration would not order any county to 

appropriate funds, hire attorneys, or restructure its public defender office.  Again, 

any effect on the counties is indirect and incidental, and Schmidt’s jurisdictional 

holding does not apply.  See Street, 838 A.2d at 582.49 

 
49 See Section A, supra; Kuren, 146 A.3d at 740-43 (finding compelling a framework 

permitting systemic challenges against the state despite its delegation of indigent defense funding 

to the counties). 
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Kuren resolved a claim brought against Luzerne County.  Kuren, 146 

A.3d at 724.  Kuren observed that the obligation to fund indigent defense is the 

Commonwealth’s, and that a state does not shed it by delegating performance to the 

counties.  Kuren, 146 A.3d at 749 (reasoning that “compliance with Gideon should 

not—cannot—depend upon the county in which a crime is alleged”); Hurrell-

Harring, 930 N.E.2d at 219.  Petitioners challenge Respondents’ failure to discharge 

that constitutional obligation.  This Court may adjudicate that obligation without the 

joinder of every county to which the Commonwealth has delegated funding.  See 

Street, 838 A.2d at 582. 

Finally, we reject the Speaker’s suggestion that the Chief Justice and 

our Supreme Court are indispensable parties who must be joined.  The Speaker 

reasons that the Chief Justice and our Supreme Court are indispensable because they 

supervise and administer the judiciary and the practice of law.  Speaker’s Br. at 13.  

That interest is too nebulous to mandate their involvement.  See Street, 838 A.2d at 

582.  Moreover, Petitioners seek no redress against the Chief Justice or our Supreme 

Court.  See Sprague, 550 A.2d at 189.  Petitioners’ challenge is directed at the 

Commonwealth’s obligation to fund indigent defense, an obligation that belongs to 

the political branches.  The judiciary holds no right that would be impaired by 

Petitioners’ requested declaratory relief, so neither need be joined.  See id. 

For these reasons, based on the present record and posture, we overrule 

the nonjoinder preliminary objections by the Speaker and the Governor.  We stress 

that upon further development of the factual record, the Speaker and the Governor 

may renew their contention of nonjoinder.  See Street, 838 A.2d at 581-82, 584-85 

(explaining that the indispensability inquiry “entails an assessment of the particular 

facts and circumstances presented in each case”).  As we are resolving preliminary 
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objections, the facts remain undeveloped.   

F. Equal Protection - Due Process, Legislative Classification, and 

Special/Local Law 

Rule 1028(a)(4) - Counts III, IV, V50 

1. Arguments 

The President Pro Tempore objects to Counts III, IV, and V as legally 

insufficient under Pa.R.Civ.P. 1028(a)(4).  President Pro Tempore’s Br. at 17.  She 

advances three grounds for dismissal.  First, she concisely contends that the due 

process challenges in Count III “are duplicative of [Petitioners’] other counts” and 

fail for the same reasons, i.e., no constitutional provision or statute requires the 

General Assembly to fund indigent defense and a court order to the contrary would 

violate the separation-of-powers and political question doctrines.  Id. at 18.51  

Second, the President Pro Tempore reasons that Count V fails because Petitioners 

did not “identify any special or local law.”  Id. at 20.  She characterizes the Public 

Defender Act52 as a general law, i.e., not a special or local law.  Id. 

Third, the President Pro Tempore advances her principal equal 

protection contention: that the equal protection claims are legally deficient because 

Petitioners fail to identify an impermissible “legislative classification” of a suspect 

class or a fundamental right.  Id. at 18-19.  “To the extent a classification can be 

 
50 To recap, Petitioners’ Count III alleged a violation of their equal protection and due 

process rights to counsel on direct appeal under the Fourteenth Amendment.  Count IV claimed a 

violation of Fourteenth Amendment equal protection rights based on county-by-county disparities 

in indigent defense funding.  Count V alleged a similar equal protection claim under article I, 

sections 1 and 26, and article III, section 32 of the Pennsylvania Constitution.  In sum, they allege 

an indigent defendant is treated differently depending on how the county finances indigent defense.  
51 The President Pro Tempore’s brief misconstrues Counts IV and V as alleging due process 

violations; they do not.  President Pro Tempore’s Br. at 18. 
52 To reiterate, the Public Defender Act, enacted in December 1968, provides that “[i]n each 

county except the County of Philadelphia, there shall be a public defender.”  16 P.S. § 9960.3.  The 

public defender is “responsible for furnishing legal counsel . . . to any person who, for lack of 

sufficient funds, is unable to obtain legal counsel.”  Id. § 9960.6(a). 
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construed under the Public Defender Act,” she argues “wealth is not a suspect class.”  

Id. at 19.  Even so, she maintains that any classification satisfies rational basis review 

because the “entire point of classifying indigent defendants in the Public Defender 

Act is to provide, not limit, adequate representation.”  Id.  The President Pro Tempore 

concludes that Petitioners do not allege that the Act “burdens or limits their right to 

adequate representation” and instead “simply disagree” with the funding that 

resulted from the Act’s delegation.  Id. at 20. 

Petitioners respond to each ground. As to Count III, Petitioners 

maintain that the due process claim is not duplicative.  Pet’rs’ Br. at 20 n.5.  It is not 

duplicative because Count III addresses the right to counsel on direct appeal, a right 

arising under the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment, i.e., constitutional grounds distinct from the Sixth Amendment claims 

in Counts I and II.  Id. (citing Douglas v. California, 372 U.S. 353 (1963), and Halbert 

v. Michigan, 545 U.S. 605 (2005)).  As to Count V, Petitioners respond that article 

III, section 32 is a broad equal protection guarantee that does not require 

identification of a discrete “special or local law.”  Id. at 26-27 (citing Penn II and 

Penn IV). 

As for the President Pro Tempore’s principal equal protection 

contention, Petitioners counter that she misidentifies the relevant classification.  Id. 

at 22.  Petitioners do not allege that the Public Defender Act classifies indigent 

defendants by wealth.  They allege that by delegating indigent defense funding to 

the counties, “Respondents have imposed a geographic classification on people who 

are otherwise similarly situated.”  Id. (emphasis added).  An indigent defendant’s 

access to constitutionally mandated representation, Petitioners maintain, depends on 

each county’s fiscal resources: defendants in well-funded counties receive more 
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robust representation than defendants in underfunded counties.  Id. at 22-23, 26-27 

(analogizing to the Penn II classification, which discriminated against students in 

less wealthy counties).  Petitioners argue that because the classification burdens the 

fundamental right to counsel, strict scrutiny applies.  Id. at 24-26 & n.8 (criticizing 

the President Pro Tempore’s proposed rational basis framework). 

2. Legal Standards 

Initially, “the appellate rules are applicable to matters in an appellate 

court, including original jurisdiction matters” in this Court.  Chester Cmty. Charter 

Sch. v. Dep’t of Educ., 996 A.2d 68, 74 (Pa. Cmwlth. 2010).  “To the extent a party’s 

claims fail to contain developed argument or citation to supporting authorities[,] they 

are waived.”  Toland v. Pa. Bd. of Prob. & Parole, 311 A.3d 649, 670 (Pa. Cmwlth. 

2024) (citation modified).   

Turning from waiver to the substantive legal standards, the claims at 

issue implicate several constitutional provisions.  The right to direct-appeal counsel 

arises under the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment.  Douglas, 372 U.S. at 356-57; Halbert, 545 U.S. at 610; Commonwealth 

v. Staton, 12 A.3d 277, 281 n.7 (Pa. 2010).  That appellate right is constitutionally 

distinct from the right to trial counsel under the Sixth Amendment. 

Equal protection also arises under several clauses of the Pennsylvania 

Constitution, including article III, section 32, which prohibits “any local or special 

law” when “a general law” can apply.  Pa. Const. art. III, § 32.  The purpose of the 

prohibition was “to end the practice of favoritism,” and thus has “been understood 

to include principles of equal protection under the law.”  Harrisburg Sch. Dist. v. 

Zogby, 828 A.2d 1079, 1088 (Pa. 2003) (“Article III, Section 32 and the Equal 

Protection Clause both reflect the principle that like persons in like circumstances 
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must be treated similarly.”); Penn II, 170 A.3d at 457-58 (same).  This Court 

persuasively applied those equal protection principles in holding that “Article III, 

Section 32 of the Pennsylvania Constitution imposes upon [the defendants] an 

obligation to provide a system of public education that does not discriminate against 

students based on the level of income and value of taxable property in their school 

districts.”  Penn IV, 294 A.3d at 964.53 

The Public Defender Act delegates responsibility to provide for 

indigent defense.  Except for Philadelphia, each county must appoint a public 

defender, who furnishes legal counsel to any indigent defendant.  16 P.S. §§ 9960.4-

.6; accord Pa.R.Crim.P. 122.  The Act contains no statewide funding mechanism, 

establishes no minimum level of resources that a county must provide, and creates 

no state oversight of the adequacy of county-funded representation.  See generally 

16 P.S. §§ 9960.1-9960.13.54  Until recently, the Commonwealth was one of two states 

that relied exclusively on local funding.  See Pet. ¶ 98; cf. Kuren, 146 A.3d at 749. 

Against that statutory funding backdrop, our courts apply a three-tier 

 
53 The lead Allegheny opinion suggested Section 32 potentially secures “broader protection 

of our citizens’ rights than the federal Equal Protection Clause.”  Allegheny Reprod., 309 A.3d at 

923 n.146. 
54 In regard to the Act, the General Assembly only commented that the courts should not 

be appointing the public defender.  See, e.g., H. Journal, 11/21/1968, at 1779.   

The Pennsylvania Constitution provides for public defenders.  Pa. Const., art. IX, § 4.  

Delegates at the 1968 constitutional convention, however, said little about how to fund them.  See, 

e.g., 1 Debates of the Pa. Const. Convention of 1967-1968 224-25 (Debates) (noting that the few 

counties that had extant public defenders were “paid from tax money”); 2 Debates 772 (stating 

that no federal funding paid for the “traditional functions of the public defender program”), 775 

(criticizing delegates who were concerned about funding the public defender but were silent about 

funding the “office of prosecution”); see generally 2 Debates 773 (recommending constitutional 

recognition of the public defender “if only to make uniform throughout this Commonwealth that 

in each of the counties there shall be public defenders and that we do not have to depend upon a 

poverty program which sets up three or four administrative officers and possibly one or two very 

junior lawyers” and the “public defense of our indigents has been a state shame for many years.”), 

1218 (agreeing that every indigent Pennsylvania defendant had the “basic right” to counsel). 
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framework to equal protection challenges.  A classification that burdens a suspect 

class or a fundamental right triggers strict scrutiny, which requires “the classification 

[be] necessary to advance a compelling state interest.”  Penn II, 170 A.3d at 458 

(citation omitted).  A classification that burdens an “important” right receives 

heightened scrutiny.  Id. (citation omitted).  A classification that implicates none of 

those interests triggers rational basis review, under which it “must be reasonable 

rather than arbitrary and bear a reasonable relationship to the object of the 

legislation.”  Id. (citation modified).   

Penn II addressed the plaintiffs’ Section 32 equal protection challenge 

to the classification within the Commonwealth’s educational funding scheme.  Id. at 

458-59.55  The plaintiffs alleged that the scheme created “classifications by which 

even with the benefit of a relatively higher share of state funding[,] some districts 

still have radically less to spend on their students than other districts.”  Id.  Penn II 

held that the plaintiffs’ equal protection claims were justiciable independently of 

their Education Clause claims, reasoning that “it is the classifications, not the 

absolute amounts, that form the basis of [the plaintiffs’] claims.”  Id. at 459 (citation 

modified).  The equal protection claims, Penn II stressed, “focus upon ‘the method 

by which education funds are raised and distributed—not the overall amount of 

funding.’”  Id. (emphases in original) (agreeing with the plaintiffs’ characterization 

of their claims as distinct from their Education Clause claims).56 
 

55 To briefly restate, the Penn II plaintiffs had challenged the Commonwealth’s system of 

distributing state education funding as violating the Education Clause and the equal protection 

guarantees of article III, section 32, and the Fourteenth Amendment.  Penn II, 170 A.3d at 428-29, 

431.  As noted herein, the Penn II defendants similarly included the Governor, President Pro 

Tempore, and Speaker. 
56 In so holding, Penn II distinguished High Court precedent.  Penn II, 170 A.3d at 460-61 

(distinguishing San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973)).  Rodriguez held that 

a federal equal protection challenge to how Texas funded its education failed because the United 

States Constitution was silent on the right to education—unlike the Pennsylvania Constitution.  Id.  
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Such claims do not require that a cognizable classification appear on 

the face of a statute.  Equal protection prohibits “the discriminatory enforcement of 

laws [that] are fair on their face.”  Commonwealth v. Lewis, 279 A.2d 26, 29 (Pa. 

1971) (citing Yick Wo v. Hopkins, 118 U.S. 356 (1886)).  A law delegating the funding 

of indigent counsel to the counties is no exception.  It bears repeating that Kuren 

observed that “compliance with Gideon should not—cannot—depend upon the 

county in which a crime is alleged.”  Kuren, 146 A.3d at 749 (emphasis added).  

Among our constitutional rights, “no other guarantee in the Bill of Rights that affects 

the criminal justice system parallels the right to counsel in its universality.”  Id. at 

736; see Pa. Const. art. I, § 9 (guaranteeing the right to counsel explicitly).  Kuren 

characterized this right as “fundamental” for criminal due process but did not 

explicitly define the right as fundamental for equal protection purposes.  See 

generally Kuren, 146 A.3d at 737.  

Our Supreme Court has left open, for education, whether a right 

recognized in the due process context is also a fundamental right for equal protection 

purposes.  Penn II, 170 A.3d at 463.  The reason is that the two inquiries are 

analytically distinct.  Ross v. Moffitt, 417 U.S. 600, 609 (1974) (“‘Due process’ 

emphasizes fairness between the State and the individual dealing with the State, 

regardless of how other individuals in the same situation may be treated.  ‘Equal 

protection,’ on the other hand, emphasizes disparity in treatment by a State between 

classes of individuals whose situations are arguably indistinguishable.”).  A right 

recognized as fundamental in the criminal due process context does not necessarily 
 

Per Penn II, Rodriguez nevertheless reinforced that equal protection claims grounded in unequal 

funding are justiciable because the High Court engaged in a “quite lengthy analysis of the merits 

of the claim” and did not dismiss it as a nonjusticiable political question.  Id. at 460 (“What is 

important to note in connection with this claim, however, is that the [High] Court, as bound by 

Baker and its progeny as we are, did not find the challenge non-justiciable as a political question.” 

(emphasis in original)). 
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carry that designation for equal protection purposes.  Cf. Corra v. Coll, 451 A.2d 480, 

488 & n.12 (Pa. Super. 1982) (appointing counsel to indigent defendant in paternity 

suit based solely on due process grounds although acknowledging the “lurking equal 

protection problem presented where one party may be provided with counsel by the 

state[,] yet the opposing party denied the same benefit” (citation modified)). 

 Upon applying that framework to education, Penn II explicitly 

declined to resolve whether an individual’s constitutional right to education is a 

fundamental right under equal protection.  Penn II, 170 A.3d at 463 (declining “to 

address what individual right to education [the plaintiffs] may have, and 

concomitantly what level scrutiny should apply to [the plaintiffs’] claims” (citation 

modified)).  Penn II held that it “remains for [the plaintiffs] to substantiate and 

elucidate the classification at issue and to establish the nature of the right to 

education, if any, to determine what standard of review the lower court must employ 

to evaluate their challenge.”  Id. at 464 (citation modified) (remanding to this Court 

for further proceedings).  On remand, Penn III overruled, without prejudice, the 

General Assembly’s demurrer to the plaintiffs’ Section 32 equal protection challenge 

“pending further development of the record and legal analysis by the parties . . . .”  

Penn III, 2018 WL 2090329, at *6, 2018 Pa. Commw. Unpub. LEXIS 249, at *15.  

Following trial, Penn IV held that the right to education is a fundamental right subject 

to strict scrutiny under Section 32 equal protection.  Penn IV, 294 A.3d at 957.  

Whether the right to counsel warrants the same designation under Section 32 remains 

unresolved. 

3. Discussion 

The President Pro Tempore’s three grounds for dismissal each fail.  To 

recap, she summarily concludes that Count III is duplicative of the other counts by 
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incorporating her separation-of-powers and political-question objections.  We 

rejected those arguments above.  See Section A, supra.   

Her demurrer to Count V is similarly undeveloped; in five sentences, 

she concisely opines that Petitioners failed to identify a “special or local law.” 

President Pro Tempore’s Br. at 20.  Because she fails to discuss jurisprudence 

construing Section 32 as encompassing broad equal protection principles, i.e., more 

than any “special or local law,” see Zogby, 828 A.2d at 1088, she waived her 

undeveloped argument.  See Toland, 311 A.3d at 670. 

We reject the President Pro Tempore’s principal equal protection 

contention, which rests on a misreading of the petition.  She characterizes 

Petitioners’ claims as challenging a wealth classification within the Public Defender 

Act, reasoning that the Act’s only classification is wealth-based and that wealth is 

not a suspect class.  President Pro Tempore’s Br. at 18-19.   

The petition alleges otherwise.  Petitioners claim that the 

Commonwealth’s delegation of indigent defense funding to the counties produces a 

de facto geographic classification among otherwise similarly situated indigent 

defendants: defendants in well-funded counties receive more robust representation; 

defendants in underfunded counties receive less.  See, e.g., Pet. ¶¶ 55, 340-46 (Count 

IV), 357-59 (Count V).  Under that geographic theory, an indigent defendant’s access 

to constitutionally mandated counsel turns on the county of prosecution.  See Kuren, 

146 A.3d at 749 (stressing that compliance with Gideon cannot depend upon the 

county of prosecution).  The President Pro Tempore does not engage with 

Petitioners’ geographic theory.  Her rational-basis framework addresses whether the 

Act classified by wealth; it does not address Petitioners’ actual allegation of a 
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geographic classification.57 

On this record, Petitioners’ classification theory appears materially 

similar to the one in Penn II.  Cf. Penn II, 170 A.3d at 459 (noting the allegation that 

the Commonwealth’s method of distributing education funding created geographic 

disparities among the districts).  Here, Petitioners challenge the method by which 

the Commonwealth funds indigent defense, alleging that county-by-county 

delegation produces geographic disparities in the quality of constitutionally 

mandated representation. 

The classification need not appear on the face of the Act to be 

cognizable.  The Act is facially neutral.  The Commonwealth, however, delegated 

indigent defense funding through the Act to the counties, and that delegation 

allegedly produces disparate treatment among similarly situated defendants.  See 

Lewis, 279 A.2d at 29.  Petitioners have therefore alleged a cognizable equal 

protection classification. 

We need not resolve the applicable level of scrutiny at the preliminary 

objection stage.  Penn II followed the same approach for the right to education, 

reasoning that the applicable standard of review required a remand and further 

development of the classification and nature of the right at issue.  See Penn II, 170 

A.3d at 461, 463.  The right to counsel has a strong claim to fundamental-right status.  

See Pa. Const. art. I, § 9 (guaranteeing the right explicitly); Kuren, 146 A.3d at 735.  

Whether the right to counsel constitutes a “fundamental right” for equal protection 

 
57 In any event, in resolving the constitutional right to direct-appeal counsel, the High Court 

noted: “But where the merits of the one and only appeal an indigent has as of right are decided 

without benefit of counsel, we think an unconstitutional line has been drawn between rich and 

poor.”  Douglas, 372 U.S. at 357; id. at 361 (Harlan, J., dissenting) (“The States, of course, are 

prohibited by the Equal Protection Clause from discriminating between ‘rich’ and ‘poor’ as such 

in the formulation and application of their laws.”).  Because Petitioners allege only a geographic 

classification, we need go no further. 
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purposes, and which level of scrutiny applies, are questions that require further 

development.  See Penn II, 170 A.3d at 463.  For these reasons, we overrule the 

President Pro Tempore’s preliminary objections to Counts III, IV, and V. 

G. Remedies - Mandamus and Equitable Relief 

Rules 1028(a)(4), (a)(8) - Count VI (Mandamus) and All Counts (Equitable 

Relief) 

1. Arguments 

a. Mandamus - Count VI 

Respondents advance several grounds.  The President Pro Tempore 

contends that enacting legislation and appropriating funds are “quintessential 

discretionary acts” outside the scope of mandamus.  President Pro Tempore’s Br. at 

21.  She adds that mandamus requires the General Assembly’s present refusal to act, 

and the General Assembly has not refused: it allocated funds for indigent 

representation and created the Committee.  Id. at 22-23; accord Speaker’s Br. at 9-

11.58  The Commonwealth argues that mandamus is a practical impossibility because 

the Commonwealth consists of multiple state actors with independent functions.  

Commonwealth’s Br. at 17.59  The Governor contends that mandamus cannot compel 

his exercise of discretion in submitting a budget to the General Assembly.  

Governor’s Br. at 31-32.  He stresses that he must collaborate with the General 

Assembly to increase funding.  Id. at 32-33. 

Petitioners concede “that if relief is available under their other claims, 
 

58 The Speaker adopts by reference the arguments of the other Respondents as to Count VI.  

Speaker’s Br. at 9-11; Speaker’s Prelim. Objs. ¶¶ 22-30. 
59 The Commonwealth liberally quoted from West’s headnotes without attribution. 

Commonwealth’s Br. at 17-18 (quoting nearly word-for-word headnotes 18 and 19 for Brouillette v. 

Wolf, 213 A.3d 341 (Pa. Cmwlth. 2019), and headnote 14 for Seeton v. Adams, 50 A.3d 268 (Pa. 

Cmwlth. 2012)).  The Commonwealth also omitted quotation marks when it quoted from Board of 

Commissioners of County of Schuylkill ex rel. Gallagher v. Kantner, 26 A.3d 1245, 1250 (Pa. 

Cmwlth. 2011), and McGill v. Pennsylvania Department of Health, 758 A.2d 268, 270 (Pa. Cmwlth. 

2000).  Id. 
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then mandamus is unavailable.”  Pet’rs’ Br. at 32 (agreeing with the President Pro 

Tempore that they “have an adequate remedy at law under Kuren” (citing President 

Pro Tempore’s Br. at 22)).  Petitioners argue, however, that the availability of 

mandamus “is not undermined” by their “ability to sue” the counties because 

Respondents alone are responsible for funding indigent defense.  Id. at 33.  

Petitioners contend that mandamus “may be used to compel the performance of a 

duty when government officials have refused to act, even when the writ cannot be 

used to direct an official’s discretion.”  Id.  (citing Kuren, 146 A.3d at 751).  Kuren, 

per Petitioners, authorizes a writ to compel Respondents to satisfy a “mandatory 

constitutional obligation” to comply with Gideon.  Id. at 34.  Petitioners characterize 

Respondents’ actions as “an abdication” of their constitutional obligations.  Id. at 35-

37. 

b. Equitable Relief - All Counts 

The President Pro Tempore separately objects that Petitioners’ counts 

are legally insufficient to the extent they request equitable relief.  President Pro 

Tempore’s Br. at 24.  She reasons that Petitioners “have an adequate remedy at law” 

by suing the counties directly and adds that even if this Court granted declaratory 

relief, it could not compel “the General Assembly to provide adequate funding.” Id. 

Petitioners counter that Kuren did not require them to sue only the 

counties.  Pet’rs’ Br. at 16.  They reason that Respondents have a constitutional 

obligation to fund the counties’ indigent defense offices.  Id. at 17-20; see also id. at 

33 (declining to “seek relief as to any county, as many counties do not have sufficient 

resources for indigent defense”).  Petitioners add that their requested declaratory 

relief “does not constitute a request for affirmative injunctive relief” compelling 

funding “even though a grant of such declaratory relief might affect” Respondents’ 
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decision making.  Id. at 31 (citing Fawber, 532 A.2d at 434). 

2. Legal Standards60 

“Mandamus is an extraordinary writ that will only lie to compel official 

performance of a ministerial act or mandatory duty where there is [(1)] a clear legal 

right in the plaintiff, [(2)] a corresponding duty in the defendant, and [(3)] want of 

any other appropriate and adequate remedy.”  Kuren, 146 A.3d at 750-51 (citation 

modified).  Mandamus enforces preexisting clear legal rights and cannot establish 

new rights.  See Zaccagnini v. Boro. of Vandergrift, 150 A.2d 538, 540 (Pa. 1959); 

Del. River Port Auth. v. Thornburgh, 493 A.2d 1351, 1355 (Pa. 1985).  A court “may 

direct that discretion be exercised” but “may not specify how that discretion is 

exercised nor require the performance of a particular discretionary act.”  Kuren, 146 

A.3d at 751 (citation modified).61 

The third element proved dispositive in Kuren.  Our Supreme Court 

refused to “delve into the more complicated questions of whether the requested 

funding in this case exclusively is a discretionary act or whether compelling a county 

to provide funding would violate separation of powers” reasoning that “the issue 

readily may be resolved by considering only the final [mandamus] requirement.”  Id. 

at 751.  Because Kuren recognized a prospective cause of action enabling indigent 

defendants to seek injunctive relief against the county in the form of increased 

funding for systemic denial of counsel, Kuren rejected mandamus “simply because 

there is another remedy at law: the cause of action that we have recognized earlier 

 
60 Rule 1028(a)(8) permits a preliminary objection based on a “full, complete and adequate 

non-statutory remedy at law.”  Pa.R.Civ.P. 1028(a)(8). 
61 This Court has defined a “mandatory duty” as “one [in] which a public officer is required 

to perform upon a given state of facts and in a prescribed manner in obedience to the mandate of 

legal authority.  Where the public official has discretion in how to perform the act, mandamus may 

compel the exercise of discretion, but it may not interfere with the manner in which the discretion 

is exercised.”  Drack v. Tanner, 172 A.3d 114, 119 n.8 (Pa. Cmwlth. 2017) (citation modified). 
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in this opinion.”  Id.; cf. Commissioners, 681 A.2d at 703 (granting mandamus 

directing the General Assembly to fund the judiciary because it failed to comply with 

a prior order mandating funding for nine years). 

3. Discussion 

a. Mandamus - Count VI 

We sustain Respondents’ preliminary objections to Count VI.  

Petitioners concede that mandamus is unavailable if relief is available under their 

other claims.  See Pet’rs’ Br. at 32.  Relief remains available: Counts I through V 

seek a declaration of their constitutional rights.  Those causes of action necessarily 

provide an adequate alternative remedy and render the writ unavailable.  See id.; Pet. 

¶ 369. 

This approach is consistent with Penn IV, where this Court issued 

declaratory relief after trial and declined to direct specific appropriations, providing 

those respondents the first opportunity to address the identified constitutional 

deficiencies.  See Penn IV, 294 A.3d at 963.  Declaratory relief is the adequate 

alternative remedy here; Kuren’s rule, i.e., mandamus is unavailable whenever the 

causes of action provide an adequate alternative remedy, is dispositive of Count VI.  

See Kuren, 146 A.3d at 751-52.62  As in Kuren, we need not reach Respondents’ 

 
62 Petitioners rely on Kuren for the proposition that mandamus may compel action even in 

“matters involving judgment and discretion.”  See Pet’rs’ Br. at 33-34 (“In short, mandamus is 

chiefly employed to compel the performance (when refused) of a ministerial duty, or to compel 

action (when refused) in matters involving judgment and discretion.” (quoting Kuren, 146 A.3d at 

751 (citation modified))).  It would appear that a constitutional obligation to fund indigent defense 

involves judgment and discretion that may foreclose mandamus.  Nevertheless, Commissioners 

held that mandamus can enforce a constitutional obligation to fund the judiciary.  Commissioners, 

681 A.2d at 703.  But the obligation in Commissioners had been established nine years earlier, so 

the writ enforced a preexisting duty.  See Zaccagnini, 150 A.2d at 540; Commissioners, 681 A.2d 

at 701 (declaring the funding scheme unconstitutional and staying its “judgment in order to give 

the General Assembly an opportunity to enact funding legislation which would cure the 

constitutional defect”).  Here, Petitioners have not shown a clear, preexisting duty; indeed, 
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remaining arguments, including whether appropriations are inherently discretionary, 

whether the creation of the Committee and the appropriation of funds demonstrate 

the absence of a present refusal to act, or whether the Commonwealth is a proper 

mandamus defendant.63 

b. Equitable Relief - All Remaining Counts 

We reject the President Pro Tempore’s contention that Petitioners have 

an adequate remedy at law by suing the counties directly.  Kuren’s holding addressed 

 

Petitioners seek declaratory relief to establish it.  Moreover, Respondents arguably have not 

refused to act: they appropriated funds and created the Committee.  So, again, mandamus would 

be foreclosed.  Even without Kuren’s mandamus holding, we might have sustained the preliminary 

objections on Petitioners’ failure to show a preexisting duty or refusal to act.  See Kuren, 146 A.3d 

at 751. 

We would be remiss if we did not point out the apparent conflict between traditional 

mandamus and Kuren.  Mandamus is an action at law whose third element asks whether the 

plaintiff lacks an adequate remedy at law.  See Allegheny Cnty. v. Commonwealth, 490 A.2d 402, 

413 n.8 (Pa. 1985) (noting that because the plaintiff “has a remedy in mandamus, we need not 

address the viability of the [plaintiff’s] alternative count in equity”); Thornburgh, 493 A.2d at 1355.  

For example, Commissioners issued the writ to compel the General Assembly to fund the state 

courts because the petitioners had no other adequate remedy at law.  See Commissioners, 681 A.2d 

at 703.  But Kuren declined to issue the writ only by treating its own equitable cause of action as 

the adequate remedy.  Kuren, 146 A.3d at 751.  Further, Kuren had labeled that cause of action as 

one “for equitable relief.”  Id. at 744.  Yet Kuren labeled the same cause of action as “another 

remedy at law,” which would ordinarily bar the writ.  Id. at 751.  Nor did Kuren explain how an 

equitable remedy could foreclose a writ that requires the absence of a remedy at law.  Nevertheless, 

we remain bound by Kuren. 
63 The concurring and dissenting opinion reasons that “it cannot be said with certainty that 

the third mandamus prong will be fatal to Petitioners’ claim.”  Warren v. Commonwealth (Pa. 

Cmwlth., No. 309 M.D. 2024, filed Sept. 21, 2026) (en banc) (Wolf, J., concurring and dissenting), 

slip op. at 16.  Petitioners provide certainty: they agree “that if relief is available under their other 

claims, then mandamus is unavailable.”  Pet’rs’ Br. at 32-33 (identifying “the only ‘adequate or 

appropriate remedy’ that could displace” the writ “would be a remedy under the other claims 

asserted in the Petition, against these Respondents”); Pet. ¶ 369 (pleading the writ only if the other 

claims are unavailable).  Counts I through V proceed, consistent with Penn IV, Commissioners, 

and Kuren.  See Penn IV, 294 A.3d at 963; Commissioners, 681 A.2d at 701 (reflecting prior stay 

of judgment to afford the General Assembly the first opportunity to legislate); Kuren, 146 A.3d at 

751-52 (affirming dismissal of mandamus on a demurrer without waiting for the outcome of the 

newly recognized cause of action). 
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the relationship between mandamus and the equitable single-county cause of action 

recognized in the same opinion against the same defendant.  In contrast, Petitioners’ 

state-level claims against Respondents are distinct from any county-level cause of 

action.  Petitioners allege that Respondents bear a constitutional obligation to fund 

and oversee indigent defense at the state level.  Plainly, a county remedy cannot cure 

a state’s violation of its constitutional obligation.  We reasoned as much above when 

we explained that the counties are not indispensable parties precisely because 

Respondents have state-level constitutional obligations.  See Section E, supra. 

Separately, the President Pro Tempore contends that even if equitable 

relief is available, declaratory relief would be futile because this Court cannot 

compel the General Assembly to appropriate funds.  But a declaration of 

constitutional rights does not directly compel an affirmative act by a co-equal 

branch, although such action may naturally follow from declaratory relief.  See 

Section C, supra (discussing Fawber, 532 A.2d at 434).   

For these reasons, we overrule the President Pro Tempore’s preliminary 

objection under Rule 1028(a)(8) to all remaining counts. 

H. Pleading Adequacy - Specificity and Excessive Averments 

Rule 1028(a)(2), (a)(3) - All Counts 

1. Arguments 

The Speaker argues “that the petition lacks specificity because it 

broadly alleges a statewide violation of rights,” yet the 17 named Petitioners 

represent only 9 of the Commonwealth’s 67 counties.  Speaker’s Br. at 8 (citation 

modified).  In her view, “it is unclear whether any deficiency in representation has 

occurred on a statewide level” or is attributable to “any action or inaction” on her 

part.  Id. at 8-9.  Petitioners counter that the Speaker “ignores the petition’s extensive 

allegations of statewide violations of the right to counsel, equal protection, and due 
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process,” as well as its “detailed history of Respondents’ knowledge” of the failures 

in the indigent defense system.  Pet’rs’ Br. at 59-60 (citation modified). 

The President Pro Tempore contends that the petition is excessively 

long and fails to plead in “concise and summary form.”  President Pro Tempore’s Br. 

at 7 (citation modified).  She claims that approximately “one-third of the averments” 

are immaterial and another one-third consists of premature class-specific averments.  

Id. at 7-8.  Petitioners respond that the petition’s length was justified by the scope of 

a statewide class action involving multiple constitutional theories.  Pet’rs’ Br. at 60-

61.  They further maintain that the class-action allegations are required under the 

Rules of Civil Procedure and that the President Pro Tempore’s own preliminary 

objections to all six counts demonstrate that she understood the petition.  Id. at 60-

61. 

2. Legal Standards64 

“Pennsylvania is a fact-pleading jurisdiction; as such, a complaint must 

provide notice of the nature of the plaintiff’s claims and also summarize the facts 

upon which the claims are based.”  Commonwealth ex rel. Shapiro v. Golden Gate 

Nat’l Senior Care LLC, 194 A.3d 1010, 1029 (Pa. 2018) (Golden Gate) (citation 

omitted).  The rules require that material facts “be stated in a concise and summary 

form.”  Pa.R.Civ.P. 1019(a).  The rules do not require the pleader “to plead the 

evidence upon which [it] will rely to establish those facts.”  Golden Gate, 194 A.3d 

at 1029-30 (citations omitted).  In class actions, the rules require the complaint to set 

forth class-action allegations at the pleading stage.  Pa.R.Civ.P. 1704(b).  Class 

certification occurs separately after pleadings close.  Pa.R.Civ.P. 1707.   

 
64 A party may object because of (a) “failure of a pleading to conform to law or rule of court 

or inclusion of scandalous or impertinent matter,” or (b) “insufficient specificity in a pleading.”  

Pa.R.Civ.P. 1028(a)(2)-(3). 
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Golden Gate distilled the pleading specificity requirement into two 

conditions. First, “the pleadings must adequately explain the nature of the claim” to 

permit the opposing party to prepare a defense.  Golden Gate, 194 A.3d at 1030 

(citation modified).  Second, the pleadings “must be sufficient to convince the court 

that the averments are not merely subterfuge.”  Id.  Courts assess specificity by 

viewing the allegations “in the context of the pleading as a whole.”  Id.  Length alone 

does not justify sustaining an objection under Rule 1028(a)(2).  See Smith v. Wagner, 

588 A.2d 1308, 1310-11 (Pa. Super. 1991) (reversing a trial court’s decision to sustain 

a preliminary objection to a complaint raising 118 causes of action because, when 

“read as a whole,” the plaintiff stated viable claims); Commonwealth v. Percudani, 

844 A.2d 35, 48-49 (Pa. Cmwlth. 2004) (overruling preliminary objection to 278-

page, 1,957-paragraph complaint as compliant with Rule 1019(a)). 

A party that demurs while simultaneously objecting to insufficient 

specificity may undermine the specificity challenge.  Speck v. Finegold, 408 A.2d 

496, 501 n.10 (Pa. Super. 1979), rev’d in part on other grounds, 439 A.2d 110 (Pa. 

1981).  Speck commented that if a party can demur based on a failure to state a 

cognizable cause of action, “then by definition the pleading is specific enough for 

the party to understand the allegations contained therein. Otherwise, how would the 

moving party know what cause of action or defense is stated.”  Id. (“In this context 

it is not for the objecting party to seek evidential details rather [than] clarification.”); 

accord Commonwealth ex rel. Corbett v. Peoples Benefit Servs., Inc., 895 A.2d 683, 

691 (Pa. Cmwlth. 2006) (overruling preliminary objection based on insufficient 

specificity because the defendant also demurred). 

3. Discussion 

Both the Speaker and the President Pro Tempore demurred to all six 



67 

counts on substantive grounds.  See Sections A & C, supra.  Their ability to frame 

substantive demurrers demonstrates that the petition was specific enough to apprise 

them of the claims and permit them to prepare a defense.  See Corbett, 895 A.2d at 

691.  The petition therefore satisfies both Golden Gate conditions.  See Golden Gate, 

194 A.3d at 1030. 

The Speaker’s remaining contentions conflate the adequacy of the 

petition’s allegations with the merits.  Whether Petitioners’ allegations establish a 

statewide pattern is a question for class certification and merits disposition.  See id. 

at 1029-30.  The Speaker’s assertion that she did not cause Petitioners’ alleged harm 

goes to the merits of causation, which cannot be resolved on these preliminary 

objections.   

The President Pro Tempore raises a different objection, contending that 

the petition is excessively long.  Length alone does not establish a Rule 1028(a)(2) 

violation.  See Smith, 588 A.2d at 1310-11; Percudani, 844 A.2d at 48-49.   Her 

contention that the class-specific averments are premature is unfounded because 

those averments are required at the pleading stage.  See Pa.R.Civ.P. 1704, 1707 

(providing that class certification occurs after the pleadings close).  We therefore 

overrule the Speaker’s preliminary objection under Rule 1028(a)(3) and the President 

Pro Tempore’s preliminary objection under Rule 1028(a)(2) as to all counts. 

IV. CONCLUSION 

For these reasons, we overrule Respondents’ preliminary objections to 

Counts I through V, and sustain as to Count VI.  Petitioners have stated cognizable 

claims at Counts I through V, which allege a systemic deprivation of the 

constitutional right to effective assistance of counsel arising from the 

Commonwealth’s purported failure to fund and oversee indigent defense.  Our 
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Supreme Court recognized this type of claim in Kuren.  Penn II explained that 

funding claims implicating constitutional rights are justiciable.  The 

Commonwealth’s delegation of its constitutional obligation to the counties does not 

extinguish the constitutional right to counsel. 

Petitioners assert a constitutional right our Supreme Court has 

recognized, no immunity or justiciability doctrine bars their path to adjudication, and 

the petition states those claims with sufficient specificity.  Only Count VI fails, 

because Counts I through V provide adequate alternative relief rendering mandamus 

unavailable. 

______________________________ 

LORI A. DUMAS, Judge 



 
 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
Kahjey Warren, Khalid Brockman, Jr., :  
David McCauley, Ashley Scali, : 
Judson Rideout, Faith Pepe, : 
Darryl Shadle, Allen Weyant, : 
Zachary Sellers, Jessica Schmidt, : 
Andrew Culley, Jason Hice, : 
Dustin Galasso, Robby Robertson, : 
Shannon Sord, Heather Hice, : 
and Scott Welsh on behalf of  : 
themselves and all persons : 
similarly situated,  : 
  Petitioners : 
   : No. 309 M.D. 2024 
                              v. :   
   :  
Commonwealth of Pennsylvania; : 
Josh D. Shapiro, in his official capacity : 
as Governor of the Commonwealth of  : 
Pennsylvania; Kim L. Ward, in her  : 
official capacity as President Pro : 
Tempore of the Pennsylvania Senate; : 
Joanna E. McClinton, in her official  : 
capacity as the Speaker of the  : 
Pennsylvania House of Representatives, : 
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O R D E R 

AND NOW, this 21st day of September, 2026, upon consideration of the 

preliminary objections filed by the Commonwealth of Pennsylvania, Josh D. 

Shapiro, in his official capacity as Governor of the Commonwealth of Pennsylvania, 

Kim L. Ward, in her official capacity as the President Pro Tempore of the 

Pennsylvania Senate, and Joanna E. McClinton, in her official capacity as the 

Speaker of the Pennsylvania House of Representatives (collectively, Respondents), 

we SUSTAIN the preliminary objections of Respondents to Count VI and DISMISS 
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Count VI.  We OVERRULE all remaining preliminary objections.  The parties may 

file appropriate amended or responsive pleadings within 30 days.  

 

 
     _______________________________ 
     LORI A. DUMAS, Judge 
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 The Majority overrules Respondents’ preliminary objections to Counts 

I through V on the basis that Petitioners assert a recognized constitutional right, no 

immunity or justiciability doctrine bars Petitioners’ path to adjudication, and 

Petitioners state their claims with sufficient specificity.  I acknowledge that under 

Kuren v. Luzerne County, 146 A.3d 715, 751-52 (Pa. 2016), a prospective systemic 

deprivation of counsel is actionable against a county where the lack of proper 

funding violates a petitioner’s Sixth Amendment right to effective assistance of 

counsel.  However, Petitioners raise a state-level funding claim that is not supported 

by Kuren’s rationale or effective assistance of counsel jurisprudence.  As such, I 

respectfully dissent and would dismiss, as the Petition for Review (Petition) presents 

a non-justiciable political question that violates our separation of powers. 

 This case involves a sweeping and fundamental challenge to 

Pennsylvania’s system for operating and funding indigent defense services.  For 

decades, this system has, by statute, operated at the local level.  Under 

Pennsylvania’s Public Defender Act,1  effective January 1, 1969, indigent criminal 

defense is delegated to the counties.  See 16 P.S. § 9960.3.  Through the Public 

Defender Act, public defenders are appointed by the counties, and the public 

defender (with county approval) may hire personnel necessary to “enable him to 

carry out the duties of his office.”  Id. § 9960.4-5.  Such county system is consistent 

with the Pennsylvania State Constitution’s designation of public defenders as county 

officers within the local government.2  See Pa. Const. art. IX, § 4 (“County officers 

shall consist of commissioners, controllers or auditors, district attorneys, public 

 
1 Act of January 1, 1969, P.L. 1144, as amended, 16 P.S. §§ 9960.1-9960.13. 

 
2 The Majority notes that the state constitution “provides for public defenders” but does 

not acknowledge that the only reference to public defenders is as to their role of county officers in 

“[c]ounty government” under Article 9.  Id. art. IX, § 4. 
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defenders . . . .  [P]ublic defenders [] shall be appointed as shall be provided by law 

. . . .”).   

 Until 2023, indigent defense in Pennsylvania was exclusively locally 

funded.  See Kuren, 146 A.3d at 749.  However, the 2023-2024 Pennsylvania state 

budget appropriated $7.5 million to fund grants to assist counties in the provision of 

indigent defense services.3  The majority of the money was distributed to county 

public defenders via the Pennsylvania Commission on Crime and Delinquency 

(PCCD) grant program, which accepted grant applications through the 

Commonwealth website.4  Despite Petitioners’ contention that future “state funding 

is not guaranteed beyond the current year and thus public defender offices cannot 

confidently use the funds to budget for additional long-term staff,” the 2024-2025 

fiscal budget appropriated another $7.5 million for indigent defense during the 

pendency of this action.5  Petition at 55; Governor’s Preliminary Objections at 5.  

 
3 See 2023-24 Enacted Budget, https://www.pa.gov/content/dam/copapwp-

pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-

2021-22/2023-24-budget-documents/2023-

24%20enacted%20budget%20line%20item%20appropriations.dec2023.pdf (last visited Sept. 18, 

2026).  Such budget appropriations are publicly available on the Commonwealth’s Office of the 

Budget website.  Therefore, this Court is permitted to take judicial notice, as the appropriations 

constitute “public information on an official government website.”  Verizon Pa. LLC v. Prevailing 

Wage Appeals Bd., 354 A.3d 604, 613 n.11 (Pa. Cmwlth. 2026) (quoting Cunningham v. 

Unemployment Comp. Bd. of Rev., 330 A.3d 20, 23 n.1 (Pa. Cmwlth. 2025)).   

 
4 The grant applications are publicly accessible and information about the process is posted 

on the Commonwealth website.  See Funding and Grants Process, Commonwealth of 

Pennsylvania, https://www.pa.gov/agencies/pccd/resources/funding-grants-process#accordion-

3f865355a4-item-5e7df55155 (last visited Sept. 18, 2026); see also Governor’s Preliminary 

Objections at 5. 

 
5 See 2024-25 Enacted Budget, https://www.pa.gov/content/dam/copapwp-

pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-

2021-22/2024-25-budget-documents/enacted%20tracking%20run%207-11-2024.pdf (last visited 

Sept. 18, 2026). 

 

https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2023-24-budget-documents/2023-24%20enacted%20budget%20line%20item%20appropriations.dec2023.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2023-24-budget-documents/2023-24%20enacted%20budget%20line%20item%20appropriations.dec2023.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2023-24-budget-documents/2023-24%20enacted%20budget%20line%20item%20appropriations.dec2023.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2023-24-budget-documents/2023-24%20enacted%20budget%20line%20item%20appropriations.dec2023.pdf
https://www.pa.gov/agencies/pccd/resources/funding-grants-process#accordion-3f865355a4-item-5e7df55155
https://www.pa.gov/agencies/pccd/resources/funding-grants-process#accordion-3f865355a4-item-5e7df55155
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2024-25-budget-documents/enacted%20tracking%20run%207-11-2024.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2024-25-budget-documents/enacted%20tracking%20run%207-11-2024.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2024-25-budget-documents/enacted%20tracking%20run%207-11-2024.pdf
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Over the last four years, the Commonwealth has appropriated $30 million to help 

fund indigent defense services; the $7.5 million appropriation remains a yearly line 

item in the fiscal budget.6 

 Despite the continued state-level funding support, Petitioners seek to 

uproot the statutorily established local funding system via judicial intervention.  

Petition at 55-56.  Petitioners would have us require the Commonwealth and 

Governor to override the Public Defender Act in favor of providing between $100 

million to $450 million in state funding for indigent legal services to compete with 

national averages and “similarly-sized Michigan.”7  Id.  at 34 & 55-56.  Such judicial 

intervention constitutes a violation of basic principles of separation of powers.  See 

Harrisburg Sch. Dist. v. Hickok, 762 A.2d 398, 411-12 (Pa. Cmwlth. 2000) (“The 

separation of powers doctrine provides that no branch of government should exercise 

the functions exclusively committed to another branch.”) (citing Sweeney v. Tucker, 

375 A.2d 698, 705 (Pa. 1977)). 

 
6 See 2025-26 Enacted Budget, https://www.pa.gov/content/dam/copapwp-

pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-

2021-22/2025-26-budget-documents/2025-26%20enacted%20budget%20-

%20general%20fund%20state%20appropriations%20v2.pdf (last visited Sept. 18, 2026); 2026-27 

Enacted Budget, https://www.pa.gov/content/dam/copapwp-

pagov/en/budget/documents/publications-and-reports/commonwealthbudget/2026-27-budget-

documents/2026-27%20enacted%20budget%20-

%20general%20fund%20appropriations%20web.pdf (last visited Sept. 18, 2026). 

 
7 I note that Petitioners do not request a specific funding figure in their prayer for relief.  

However, Petitioners’ prayer for relief requests that this Court “[d]eclare that the Respondents’ 

failure to provide adequate funding and oversight violates the right to effective assistance of 

counsel . . . .”  Petition at 130 (emphasis added).  Petitioners repeatedly rely on national standards 

to define what constitutes inadequate versus adequate funding and representation.  See id. at 32-

33, 37, 39, 43, & 55.  Moreover, Petitioners refer to the “dramatic increase[s] [in] state funding” 

in Michigan and Massachusetts, two “similar states that have worked to address their indigent 

defense crises.”  Id. at 34.  As such, I reference the national spending average—as quantified and 

deemed adequate by Petitioners. 

https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2025-26-budget-documents/2025-26%20enacted%20budget%20-%20general%20fund%20state%20appropriations%20v2.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2025-26-budget-documents/2025-26%20enacted%20budget%20-%20general%20fund%20state%20appropriations%20v2.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2025-26-budget-documents/2025-26%20enacted%20budget%20-%20general%20fund%20state%20appropriations%20v2.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/past-budgets-to-2021-22/2025-26-budget-documents/2025-26%20enacted%20budget%20-%20general%20fund%20state%20appropriations%20v2.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/2026-27-budget-documents/2026-27%20enacted%20budget%20-%20general%20fund%20appropriations%20web.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/2026-27-budget-documents/2026-27%20enacted%20budget%20-%20general%20fund%20appropriations%20web.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/2026-27-budget-documents/2026-27%20enacted%20budget%20-%20general%20fund%20appropriations%20web.pdf
https://www.pa.gov/content/dam/copapwp-pagov/en/budget/documents/publications-and-reports/commonwealthbudget/2026-27-budget-documents/2026-27%20enacted%20budget%20-%20general%20fund%20appropriations%20web.pdf
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 “A basic precept of our form of government is that the executive, the 

legislature and judiciary are independent, co-equal branches of government.”  

Sweeney, 375 A.2d at 705.  The submission of a budget to the General Assembly is 

an exclusive power of the Governor, and corresponding appropriations are to be 

made by the General Assembly.  Pa. Const. art. VIII, § 12 & 13; id. art. III, § 24.  

Specifically, Article III, Section 24 grants the General Assembly the power to pay 

money out of the treasury “on appropriations made by law.”  Pa. Const. art. III, § 24.  

Article VIII further instructs on the specific roles of the executive and legislative 

branches within the realm of taxation and finance.  In relevant part, Section 12 

provides: 

Annually, at the times set by law, the Governor shall 

submit to the General Assembly: 

(a) A balanced operating budget for the ensuing 

fiscal year setting forth in detail  

(i) proposed expenditures classified by 

department or agency and by program and  

(ii) estimated revenues from all sources. 

Pa. Const. art. VIII, § 12(a).  The General Assembly is thereafter responsible for 

evaluating the Governor’s budget and appropriating it accordingly.  Id. § 13(a) 

(“Operating budget appropriations made by the General Assembly shall not exceed 

the actual and estimated revenues and surplus available in the same fiscal year.”).  

See Jubelirer v. Rendell, 953 A.2d 514, 529 (Pa. 2008).  As such, managing the state 

budget is an exclusive power of the executive and legislative branches in which the 

judiciary is not permitted to intervene absent a question of unconstitutionality.8  See, 

 
8 Marbury v. Madison, 5 U.S. 137, 177-80 (1803) (holding that the judiciary does not 

violate separation of powers when examining the actions taken by executive and legislative 

branches that allegedly fail to meet minimum constitutional requirements). 
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e.g., Finn v. Rendell, 990 A.2d 100, 106 (Pa. Cmwlth. 2010) (dismissing litigation 

seeking to compel the appropriation of money for district attorneys and holding that 

the “compelling appropriations of sufficient funds and reimbursement of the district 

attorney’s salary would interfere with the functions exclusively committed to the 

legislative and executive branches, in contravention of the separation of powers . . . 

clause”); cf. Pa. State Ass’n of Cnty. Comm’rs v. Commonwealth, 681 A.2d 699 (Pa. 

1996) (holding that judicial intervention compelling a new statutory funding scheme 

was appropriate only because the current funding scheme “impair[ed] the 

independence of the judiciary in its exercise of [] judicial power”). 

 I recognize that, ordinarily, the exercise of judicial power to review the 

constitutionality of actions of the political branches does not offend the principle of 

separation of powers.  Sweeney, 375 A.2d at 705 (citing Marbury, 5 U.S. at 137).  

“Our system of government requires that . . . courts on occasion interpret the 

Constitution in a manner at variance with the construction given the document by 

another branch.  The alleged conflict that such an adjudication may cause cannot 

justify the courts’ avoiding their constitutional responsibility.”  Hosp. & Health Sys. 

Ass’n of Pa. v. Commonwealth, 77 A.3d 587, 596 (Pa. 2013) (quoting Powell v. 

McCormack, 395 U.S. 486, 549 (1969)); see also Zemprelli v. Daniels, 436 A.2d 

1165, 1169-70 (Pa. 1981) (“[I]t is the duty of the courts to invalidate legislative 

action repugnant to the constitution.”).  However, judicial abstention is necessary 

under the political question doctrine to avoid violating our separation of powers 

where it is demonstrable from the constitution’s text that the matter in question is 

committed to the political branches.  Id. 

 The Majority posits that Petitioners’ state-level funding claim is not in 

violation of the separation of powers or political question doctrines and is thereby 

justiciable by reading Kuren, 146 A.3d at 715, and William Penn School District v. 
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Pennsylvania Department of Education, 170 A.3d 414 (Pa. 2017) (Penn II), together.  

I will address each in turn.   

 

I. Kuren’s Rationale 

 In Kuren, the Pennsylvania Supreme Court recognized a prospective 

claim against a single county for constructive denial of counsel where a plaintiff or 

class of plaintiffs alleges harm caused by a county’s failures, including a failure to 

provide funding that ensures constitutionally adequate representation.  146 A.3d at 

743.  The Majority concedes that Kuren resolved a cause of action against a single 

county yet still concludes that Petitioners’ state-level funding claim is justiciable, in 

part because Kuren’s rationale identified the constitutional obligation to fund 

indigent defense as belonging to the Commonwealth.  See Kuren, 146 A.3d at 748-

49.  I respectfully disagree with the Majority’s interpretation of Kuren.   

 First, it is important to address Pennsylvania’s jurisprudential 

landscape prior to Kuren, 146 A.3d at 715.  While other states such as Michigan9 

and New York10 had adopted a viable avenue of prospective recovery based on an 

alleged systemic denial of effective representation, Pennsylvania’s only avenue of 

recovery for ineffective assistance of counsel was post-conviction relief.  See id. at 

718 & 751-52; see also Strickland v. Washington, 466 U.S. 668 (1984).  Thus, the 

focus of Kuren was “whether a cause of action exists entitling a class of indigent 

criminal defendants to allege prospective, systemic violations of the right to counsel 

 
9 Duncan v. State, 774 N.W.2d 89 (Mich. Ct. App. 2009).  While Duncan was cited by the 

Pennsylvania Supreme Court in Kuren, 146 A.3d at 728, the Michigan Supreme Court initially 

vacated the decision of the Michigan Court of Appeals, holding that the petitioners’ claim of 

systemic deprivation of effective representation of counsel was non-justiciable.  Duncan, 784 

N.W.2d 51.  The Michigan Court of Appeals’ decision was reinstated, but only because the 

Michigan Supreme Court had improperly granted reconsideration.  Duncan, 790 N.W.2d 695. 

 
10 Hurrell-Harring v. New York, 930 N.E.2d 217 (N.Y. 2010). 
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due to underfunding, and to seek and obtain an injunction forcing a county to 

provide adequate funding to a public defender’s office.”  146 A.3d at 718 

(emphasis added).  To that end, the Pennsylvania Supreme Court concluded:  

We recognize for the first time in Pennsylvania a 

prospective cause of action enabling indigent criminal 

defendants to prove that the level of funding provided by 

a county to operate a public defender’s office has left that 

office incapable of complying with Gideon [v. Wainright, 

372 U.S. 335 (1963)], creating the likelihood of a 

systematic, widespread constructive denial of counsel in 

contravention of the Sixth Amendment to the United 

States Constitution. 

Kuren, 146 A.3d at 751.  Thus, our Supreme Court was not analyzing Michigan and 

New York state precedent to determine who is accountable; it concluded only that a 

cause of action existed that had not previously been recognized in Pennsylvania.  Id. 

at 743 & 751.   

 Second, the Majority overextends Kuren’s applicability in the present 

matter by disregarding the context of the Pennsylvania Supreme Court’s rationale.  

While our Supreme Court expressed dismay regarding Pennsylvania’s reliance on 

local funding of public defender’s offices, its rationale did not purport to override 

legislative authority dictating the current local funding structure within the Public 

Defender Act.  On the contrary, our Supreme Court stated:  

We have no doubt that Luzerne County is not alone in 

facing budgetary limitations and that the [Luzerne County 

Office of the Public Defender] is not the only public 

defender’s office that faces financial constraints.  It is fair 

to say that both entities are not outliers in Pennsylvania.  

We recognize that our decision could prompt similar 

lawsuits in many of Pennsylvania’s [67] counties.  

However, the potential burden of such litigation cannot 

outweigh our Commonwealth’s obligation to comply 

meaningfully and completely with Gideon.  Our “inherent 
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authority to ensure that indigent defendants receive 

constitutionally adequate assistance of counsel,” and our 

obligation to assure that appointed counsel amount to 

more than a mere formality, trump the correlative burden 

of litigation. 

Moreover, the prospect that additional lawsuits could 

follow our decision arises largely from the fact that 

Pennsylvania holds the dubious distinction of being the 

only state in the nation that continues to rely exclusively 

upon local,[11] rather than state-wide, funding of public 

defender’s offices.  This funding structure necessarily 

leads to variations in the availability and quality of 

indigent representation from one county to the next.  At 

the most fundamental level, compliance with Gideon 

should not—cannot—depend upon the county in which a 

crime is alleged. 

Kuren, 146 A.3d at 749 (emphasis added).  Thus, the Pennsylvania Supreme Court 

plainly stated that the burden of litigation on counties cannot outweigh the obligation 

to comply completely with Gideon’s mandate of representation.  Id.; see Gideon, 

372 U.S. at 343 (holding that “any person . . . who is too poor to hire a lawyer[] 

cannot be assured a fair trial unless counsel is provided for him”).   It does not place 

the financial burden squarely on the state entity—rather, “our Commonwealth’s 

obligation” refers back to the 67 counties comprising the state of Pennsylvania, 

which must all uphold Gideon’s promise or face the potential burden of litigation.  

County responsibility was further reinforced when the Kuren Court discussed 

Gideon’s systemic implications on a national scale, suggesting that “Gideon’s clear 

command to state courts would be a dead letter if states—or the counties that 

comprise them—need only go through the motions.”  Kuren, 146 A.3d at 735 

(emphasis added).  The clear distinction between state and county responsibilities 

 
11 As discussed supra, this is no longer the case.  
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acknowledged the differentiating indigent defense funding structures adopted by 

different states.   

 As such, the holding of Kuren did not recognize a prospective cause of 

action against the Commonwealth for inadequate state funding of indigent defense.  

Thus, Petitioners’ cause of action is not presumptively justiciable and must, 

therefore, present an allegation of unconstitutional legislative and executive action 

to justify judicial intervention.  See Sweeney, 375 A.2d at 710 (holding that a 

recognized cause of action sounding in constitutional rights is presumptively 

justiciable); Hosp. & Healthsystem Ass’n of Pa., 77 A.3d at 595. 

  

II. Penn II and Effective Representation 

 Penn II addressed claims that the joint local and state school funding 

scheme imposed by the legislature12 violated Pennsylvania’s Education Clause, Pa. 

Const. art. III, § 14.  Penn II, 170 A.3d at 417.  The Penn II petitioners complained 

that dependence on local tax revenues conferred an “insuperable advantage,” as 

districts with lower wealth per student are unable to raise the same per capita funding 

through local property taxes as districts with higher wealth.  Id. at 429.  More 

specifically, the Penn II petitioners alleged serious instances of county districts 

eliminating hundreds of teaching positions while also imposing hiring and salary 

freezes.  Id.  As a result, the Penn II petitioners argued that there were substantial 

reductions in various educational programs for “struggling and at-risk students.”  Id. 

at 430. 

 Our Supreme Court acknowledged that similar cases had historically 

been  dismissed based on the non-justiciability of political questions and violations 

 
12 In that regard, Penn II is distinguishable from this matter, in which a critical aspect of 

Petitioners’ claim is that the legislature has not enacted a state level funding requirement for county 

public defenders. 
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of separation of powers.  Penn II, 170 A.3d at 445 (discussing Danson v. Casey, 399 

A.2d 360 (Pa. 1979), and Marrero v. Commonwealth, 709 A.2d 956 (Pa. Cmwlth. 

1998)).  However, the Penn II Court determined that public education was linked 

“to the success of democracy,” which thereby required judicial intervention.  See id. 

at 424.  The Penn II Court revisited the six Baker v. Carr, 369 U.S. 186 (1962), 

disjunctive elements for identifying nonjusticiable political questions, while also 

formulating a seventh.  170 A.3d at 436.  Under Penn II, a question is beyond the 

purview of the courts when there is (1) textually demonstrable constitutional 

commitment of the issue to the General Assembly; (2) lack of judicially manageable 

standards for resolving the claims; (3) impossibility of deciding without an initial 

policy determination of a kind constitutionally or traditionally made by the political 

branches; (4) impossibility of a court’s undertaking independent resolution without 

thereby exhibiting lack of the respect due coordinate branches of government; (5) 

unusual need for unquestioning adherence to a political decision already made; (6) 

potentiality of embarrassment from multifarious pronouncements by various 

departments on one question; or (7) a determination of whether the action taken is 

within the power granted by the Constitution “has been entrusted exclusively and 

finally to the political branches of government for self-monitoring.”  Id. at 432 n.28 

& 438 (first citing Baker, 369 U.S. at 217; and then citing Sweeney, 375 A.2d at 

706).  The presence of any one Baker factor warrants abstention under the political 

question doctrine.  Baker, 369 U.S. at 217. 

 Article III, Section 14 of the Pennsylvania State Constitution provides: 

“The General Assembly shall provide for the maintenance and support of a thorough 

and efficient system of public education to serve the needs of the Commonwealth.”  

Pa. Const. art. III, § 14 (emphasis added).  The Penn II Court recognized a justiciable 

question of whether any judicially enforceable standard could be formulated to 

assess “thoroughness and efficiency” as those terms are used in the Pennsylvania 
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Constitution.  Penn II, 170 A.3d at 450.  Thus, Penn II merely “differentiate[d] a 

constitutional threshold” to apply where “thorough and efficient” did not have a 

settled meaning under our state constitution.  Penn II, 170 A.3d at 463.   

 Here, the Majority overextends Penn II’s application by stating that 

“Penn II forecloses conflating [judicial] work with legislative policymaking 

pursuant to a constitutional mandate.”  Majority Op. at 19.  Unlike the meaning of 

“thorough and efficient” as used in the Pennsylvania Constitution, the parameters of 

the right to effective assistance of counsel are grounded in decades of concrete, 

measurable federal and state jurisprudence.  Thus, Penn II’s grounds for finding a 

justiciable, nonpolitical question are inapplicable to the present matter.   

 Strickland v. Washington, 466 U.S. 668 (1984) was the definitive result 

of an unsettled national landscape of jurisprudence cyclically reinterpreting the 

boundaries of effective assistance under the Sixth Amendment in the wake of 

Gideon.  To succeed in an ineffective assistance claim under Strickland, a defendant 

must prove two components: 

First, the defendant must show that counsel’s 

performance was deficient.  This requires showing that 

counsel made errors so serious that counsel was not 

functioning as the “counsel” guaranteed the defendant 

by the Sixth Amendment.  Second, the defendant must 

show that the deficient performance prejudiced the 

defense.  This requires showing that counsel’s errors were 

so serious as to deprive the defendant of a fair trial, a trial 

whose result is reliable. 

Id. at 687 (emphasis added).  Thus, a petitioner arguing deficient representation in 

contravention of the Sixth Amendment “must show that counsel’s representation fell 

below an objective standard of reasonableness.”  Strickland, 466 U.S. at 688.   

More specific guidelines are not appropriate.  The Sixth 

Amendment refers simply to “counsel,” not specifying 

particular requirements of effective assistance.  It relies 
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instead on the legal profession’s maintenance of standards 

sufficient to justify the law’s presumption that counsel 

will fulfill the role in the adversary process that the 

Amendment envisions. 

 

Id. (emphasis added).  Thus, Strickland’s first prong sets the settled parameters for 

when counsel is unconstitutionally deficient under the Sixth Amendment.  466 U.S. 

at 687.   

 Here, the Majority overextends the scope of what Petitioners are 

entitled to under the Sixth Amendment.  Historically, Sixth Amendment effective 

representation claims were considered coextensively with Fourteenth Amendment 

procedural due process because the right to counsel operates to guarantee the right 

to a fair trial.  The United States Supreme Court affirmed the scope of the Sixth 

Amendment in Strickland, explaining that “the purpose of the effective assistance 

guarantee of the Sixth Amendment is not to improve the quality of legal 

representation, although that is a goal of considerable importance to the legal system.  

The purpose is simply to ensure that criminal defendants receive a fair trial.”  

Strickland, 466 U.S. at 688 (emphasis added).  Further, because Pennsylvania reads 

its effective representation of counsel right13 as coextensive with that of the federal 

constitution,14 the state constitution does not purport to offer quality assistance as 

such, but rather, a guarantee of fairness. 

 
13 Article I, Section 9 of the Pennsylvania Constitution grants the right to counsel, stating: 

“In all criminal prosecutions the accused hath a right to be heard by himself and his counsel[.]”  

Pa. Const. art. I, § IX.   

 
14 In Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987), the Pennsylvania Supreme Court 

considered Pennsylvania’s pre-Strickland jurisprudence, stating: 

 

The obvious identical textual and policy considerations in 

[Commonwealth ex rel. Washington v. Maroney, 235 A.2d 349 (Pa. 

1967)] and Strickland logically lead us to hold that together they 
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 Here, Petitioners generally aver that Pennsylvania’s local indigent 

defense funding structure is flawed in its failure to ensure the right to effective 

representation of counsel.  Petition at 6.  This includes broad averments as well as 

more particularized allegations, couched in quantitative comparisons to national 

funding averages.  Id. at 32-34.  Specifically, Petitioners allege numerous harms 

across eight counties, which may be categorized as (1) deprivation of the right to 

counsel, including prior to preliminary hearings; (2) inability to engage in consistent, 

timely, and confidential communication with public defenders; (3) inability to access 

experts for trial; and (4) deprivation of constitutionally effective representation.  

Most of these categories address what constitutes objectively reasonable conduct in 

an attorney’s role as an adversary.  See Commonwealth v. Miller (Pa. Super., No. 

1346 WDA 2020, filed December 22, 2021) (holding that a 13-year delay was 

troubling, but delays are conjectural harm unless they result in loss of evidence);15  

Commonwealth v. Williams, 141 A.3d 440, 470-71 (Pa. 2016) (holding not using an 

expert was sound trial strategy); Commonwealth v. Staton, 120 A.3d 277, 288-90 

(holding that an attorney’s choice to concede a defendant’s guilt to a lower charge 

during closing argument without first consulting defendant was a sound adversary 

tactic). 

 Importantly, many of Petitioners’ claims pertain to specific attorney 

conduct.  Cf. Kuren, 146 A.3d at 746 (holding that Strickland, 466 U.S. at 687, is 

 
constitute the same rule.  Our decisions in Maroney and its progeny, 

therefore, do not create greater or lesser protection under Article I, 

Section 9, of the Pennsylvania Constitution, than the present federal 

standard. 

 

Pierce, 527 A.2d at 976. 

 
15 Lerch v. Unemployment Comp. Bd. of Rev., 180 A.3d 545, 550 (Pa. Cmwlth. 2018) 

(while not binding on this Court, decisions of the Superior Court may be cited as persuasive where 

they address analogous issues).   
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inapplicable where appellants “point to no specific instances in which an attorney 

failed to provide constitutionally effective stewardship”).  For example, one 

Petitioner alleges systemic underfunding on the grounds that a public defender 

“attempted to solicit $3,500 from [Petitioner] to represent him, before revealing at a 

later hearing that . . . [he] had subsequently been appoint[ed] to represent [Petitioner] 

for free.”  Petition at 8.  Another Petitioner complains that his attorney withdrew 

from his case after the Petitioner “filed a pro se motion to dismiss his charges after 

his numerous attempts at outreach to his public defender [] went ignored.”  Id. at 7.  

A third Petitioner alleges that his attorney continued Petitioner’s trial without 

Petitioner’s request.  The Petition then states that “[t]he other fourteen Petitioners 

. . . have experienced similar harms from underfunded and under-supervised 

indigent defense attorneys who have failed to communicate with them, investigate 

their cases, or effectively advocate for them.”  Id. at 8.  Further, Petitioners allege a 

deprivation of representation on certain standards of representation that are not 

guaranteed by the Sixth Amendment.  For example, Petitioners demand widespread 

particularized legal and institutional training programs and request that public 

defenders be disqualified from also working with private clients.  Petition at 40-42.   

 While it is a considerable goal of the legal system to improve 

representation, it is not for this Court to institute policy measures based on quality 

judgments where we are bound by the constitutional standard of fairness.  See 

Strickland, 466 U.S. at 688.  There is no constitutional precedent that guarantees an 

indigent defendant a particular attorney or an attorney of a particular level or skill, 

requires a predetermined amount of outside resources be available to an attorney, or 

requires that there be a meaningful relationship with counsel.  See generally 

Commonwealth v. Wholaver, 989 A.2d 883, 894 (Pa. 2010) (holding that indigent 

capital defendants are only entitled to experts where necessary to prepare a defense, 

but not at the expense of the Commonwealth);  United States v. Iles, 906 F.2d 1122, 
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1130 (6th Cir. 1990) (holding that the right to counsel does not include the right to 

counsel of choice);16 Commonwealth v. Christy, 515 A.2d 832, 839 (Pa. 1986) 

(holding that the Sixth Amendment does not guarantee a “meaningful relationship” 

between the accused and his counsel). 

 I also note that many of Petitioners’ grievances cite to outdated studies 

to support their proposition that “Pennsylvania [is] generally not fulfilling its 

obligation to provide adequate, independent defense counsel to indigent persons and 

that these constitutional deficiencies resulted, in part, from the Commonwealth’s 

failure to provide sufficient funding and other resources, along with a lack of 

statewide professional standards and oversight.”  See, e.g., Petition at 11 (citing Final 

Report of the Pennsylvania Supreme Court Committee on Racial and Gender Bias 

in the Justice System at 164 (2003)).  More recently, however, the legislature has 

provided statewide funding, as well as a considerable amount of oversight regarding 

professional standards.  Respondent Governor Shapiro quotes his first budget 

address, in which he acknowledged Pennsylvania’s “shameful distinction” in failing 

to provide any state funding for indigent defense.  Governor’s Preliminary 

Objections at 3.  In response, as discussed supra, the General Assembly has 

appropriated $7.5 million annually since 2023 to indigent defense.  The legislature 

also established the Indigent Defense Advisory Committee (IDAC),17 whose 

statutory mandate includes proposing minimum standards for attorneys delivering, 

and the delivery of, indigent defense services; submitting those proposals to the 

Pennsylvania Supreme Court; identifying, developing, or providing CLEs; 

identifying, developing, or providing training; and analyzing the effectiveness of 

indigent defense services in Pennsylvania and assessing how the approved standards 

 
16 While not binding, decisions from the federal circuit courts may be cited for their 

persuasive value.  N.T. v. Dep’t of Educ., 260 A.3d 1016, 1020 n.6 (Pa. Cmwlth. 2021). 
17 Act of December 13, 2023, H.B. 1300, as amended, 72 P.S. § 203-F. 
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have impacted those services.  72 P.S. § 230-F(i).  Thus, both the executive and 

legislative branches are taking steps to improve the effectiveness of court-appointed 

defense representation.  Doing so requires numerous complex policy decisions, 

including funding decisions, which are not subject to judicial oversight.   

 In conclusion, Petitioners’ claims are not justiciable, and permitting 

such claims creates a blank check for the judiciary to force state level legislative 

appropriations and executive branch acquiescence in similar systems across the 

state.  The Petition raises basic ineffective assistance of counsel claims in the nature 

of Strickland (i.e., counsel was unresponsive, waived important rights, failed to 

appear, and was unprepared),18 from which the appropriate remedy is to seek 

individual post-conviction relief if necessary.  Further, this Court cannot purport to 

intervene based on Petitioners’ conclusory legal allegation of deprivation of counsel 

where much of the Petition is facially outside the scope of Sixth Amendment 

guarantees and our jurisprudence.  Such claims are within the purview of the 

legislative and executive branches, which are actively working to address 

Petitioners’ concerns about the quality of representation, and there is no indication 

that such efforts are waning.  Therefore, I respectfully dissent and would dismiss due 

to the non-justiciability of Petitioners’ claims. 

    __________________________________ 

    CHRISTINE FIZZANO CANNON, Judge 
 
Judge Covey joins in this dissent.  

 
18 I note that Petitioners rely on United States v. Cronic, 466 U.S. 648 (1984) several times 

throughout their Petition to justify their claim of constructive denial of counsel.  See Petition at 29.  

However, Cronic was decided the same day as Strickland, and applies to egregious errors by 

counsel in the post-conviction context.  See Cronic, 466 U.S. at 658-62 (holding that prejudice can 

be presumed where egregious errors—such as actual deprivation of counsel—occur during the 

trial, thereby warranting relief of a new trial); see also Mesko v. Pa. Bd. of Prob. & Parole, 245 

A.3d 1174, 1183-84 (Pa. Cmwlth. 2021). 
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OPINION NOT REPORTED 
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JUDGE WOLF      FILED:  September 21, 2026 
 

 More than 60 years ago the United States Supreme Court recognized 

the “obvious truth” that “any person haled into court, who is too poor to hire a 

lawyer, cannot be assured a fair trial unless counsel is provided for him.”  Gideon v. 

Wainwright, 372 U.S. 335, 344 (1963).  The High Court thus held that the United 

States Constitution’s Sixth Amendment1 guarantee that the accused shall enjoy the 

right to the assistance of counsel extends to indigent defendants in state courts 

through the Fourteenth Amendment.2  Gideon’s mandate that indigent defendants 

are provided legal counsel is directed to the states.   

 In this case, Petitioners assert Respondents, comprising the Governor, 

President Pro Tempore of the Senate, and Speaker of the House (collectively, 

Commonwealth) have shirked this constitutional obligation by delegating “nearly all 

funding and oversight responsibilities for indigent defense services to the 

counties”—an approach Petitioners allege has utterly failed.  Petition for Review 

(Petition) ¶ 1.  The result of this funding structure, Petitioners aver, leaves indigent 

defendants in the Commonwealth without effective assistance of counsel at each 

stage of their criminal proceedings3 and produces unconstitutional disparities in the 

 
1 “In all criminal prosecutions, the accused shall ... have the Assistance of Counsel for his 

defence.”  U.S. CONST. amend. VI. 
2 Gideon overruled Betts v. Brady, 316 U.S. 455 (1942).  
3 Quoting Justice Sutherland in Powell v. Alabama, 287 U.S. 45, 68 (1932), the Gideon Court 

expounded on the import of counsel at each stage of the accused’s criminal proceedings:  

 

The right to be heard would be, in many cases, of little avail if it did not comprehend 

the right to be heard by counsel. Even the intelligent and educated layman has small 

and sometimes no skill in the science of law. If charged with crime, he is incapable, 

(Footnote continued on next page…) 
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level of funding for, and quality of, indigent defense representation across 

Pennsylvania’s 67 counties. 

 I concur in the Majority’s decision to overrule Respondents’ 

preliminary objections to Counts I through V of the Petition.  I write separately, 

however, for two reasons.  First, and as alleged in the Petition, I find it remarkable 

that some 60 years post Gideon, the Commonwealth has only once appropriated any 

amount of funds for indigent defense.  Petition ¶ 6 & n.1.  Aside from this singular 

7.5 million dollar appropriation4—which Petitioners characterize as a trifle 

amount—the Commonwealth’s public defender system has been solely county-

funded.  Petition ¶ 102; 16 P.S. § 9960.3.5  Nil state funding is a trait common only 

to this Commonwealth and South Dakota.  Petition ¶ 98 & n.80.    Pennsylvania’s 

county-funded public defense structure is an outlier, and nationally upside down in 

 

generally, of determining for himself whether the indictment is good or bad. He is 

unfamiliar with the rules of evidence. Left without the aid of counsel he may be put 

on trial without a proper charge, and convicted upon incompetent evidence, or 

evidence irrelevant to the issue or otherwise inadmissible. He lacks both the skill 

and knowledge adequately to prepare his defense, even though he have a perfect 

one. He requires the guiding hand of counsel at every step in the proceedings 

against him. Without it, though he be not guilty, he faces the danger of conviction 

because he does not know how to establish his innocence. 

 

Gideon, 372 U.S. at 344-45 (emphasis added).  
4 The Dissent takes judicial notice of the General Assembly’s 7.5 million dollar appropriation 

to indigent defense in the 2024-2025 and 2025-2026 budgets.  See Dissent, slip op. at 3-4 nn.3-6.  

While there are “cogent reasons for urging very limited use of judicial notice” at the preliminary 

objection stage, it is of public record that such funds were allocated after the Petition was filed in 

this matter.  220 Partnership v. Phila. Elec. Co., 650 A.2d 1094, 1097 (Pa. Super. 1994).  However, 

the Dissent appears to accept these subsequent years of state-level funding as a guarantee of future 

funding, noting it is in contradiction to Petitioners’ claim that “state funding is not guaranteed 

beyond the current year and thus public defender offices cannot confidently use the funds to budget 

for additional long-term staff[.]”  Dissent at 3 (citing Petition ¶ 55).  This is not an appropriate 

assumption to make and is contrary to our standard of review in ruling on preliminary objections.  
5 Section 3 of the Public Defender Act, Act of December 2, 1968, P.L. 1144, No. 358.  
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terms of indigent defense funding.  A brief overview of other public defender 

funding structures shines important light on Petitioners’ claims that the 

Commonwealth has failed to comply with its constitutional obligation since Gideon.  

Because the Majority does not illustrate the national landscape on this issue, I do so 

here.  

 Second, I disagree with the Majority’s decision to sustain Respondents’ 

preliminary objections to Count VI.  The Majority’s conclusion that the availability 

of declaratory relief forecloses mandamus is premised on a misreading of our 

Supreme Court’s holding in Kuren v. Luzerne County, 146 A.3d 715 (Pa. 2016), and 

inconsistent with other case precedent.  Accordingly, I would allow Petitioners’ 

mandamus claim to survive Respondents’ preliminary objections, and to that extent, 

I respectfully dissent.  

I.  Funding Public Defenders 

 “[T]he provision of indigent defense services is housed under different 

branches of government in different states.”  Irene Oritseweyinmi Joe, Structuring 

the Public Defender, 106 IOWA L. REV. 113, 131 (2020).  The large majority of states 

house the public defender under the executive branch of state government, a smaller 

number places the public defender within the judicial branch, and “a handful exclude 

it from statewide management by delegating it to local governance.” Id. at 132 

(characterizing Pennsylvania, New York, California, and Illinois public defenders 

as “branchless,” i.e., falling under neither the executive branch nor the judicial 

branch).     

Pennsylvania is a clear example of a locally controlled 

system. There is no statewide entity managing public 

defense services in Pennsylvania. There is also no 

statewide appropriation of funds. Instead, each county 

provides funding for its services through local 
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government, sometimes the city council. This means that, 

depending on how their local government prioritizes 

public defense services, some counties can be better 

resourced than other neighboring counties. For example, 

the Defender Association of Philadelphia is popularly 

considered a committed and stable office. Conversely, 

other counties in Pennsylvania struggle to meet even the 

basic standards of representation because of inadequate 

city funding.  

Id. at 142 (internal footnotes omitted). 

In order to effectuate the mandate handed down by the United States 

Supreme Court in Gideon, the Pennsylvania General Assembly enacted the Public 

Defender Act (Act) in 1968.6  See Commonwealth v. Carlson, 244 A.3d 18, 23 (Pa. 

Super. 2020) (discussing the Act within Gideon’s context).  As explained above, the 

Act delegated all public defender responsibilities away from any state branch of 

government and placed them with the individual counties.  Specifically, the Act 

requires most of the Commonwealth’s counties to appoint public defenders in order 

to provide “legal counsel . . . to any person who, for lack of sufficient funds, is unable 

to obtain legal counsel.”7  16 P.S. § 9960.6(a).  Section 6 of the Act requires public 

defenders’ offices to furnish such counsel in any “situations where representation is 

constitutionally required,” and authorizes those offices to determine clients’ 

financial eligibility.  Id. § 9960.6(a)(11)-(b).  Public defenders’ offices are also 

authorized to hire clerks, investigators, stenographers, and other employees as 

necessary, whose salaries are to be fixed by the county’s salary board.  Id. § 

9960.5(a).   

 
6 16 P.S. §§ 9960.1–9960.13.   
7 The exception is Philadelphia, which “has historically entered into a contract with [the 

Defenders’ Association of Philadelphia] to provide certain services to indigent parties in place of 

[a] public defender’s office.”  Commonwealth v. Marshall, 230 A.3d 459, 464 (Pa. Super. 2020).    
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Beyond Section 5’s authorization of the counties to determine 

employee salaries, the Act is silent on the issue of how public defenders’ offices are 

to be funded and supported by their counties.  In practice, this has led to “offices 

[that] are chronically underfunded and understaffed, and are hard-pressed to meet 

the baseline demands of the Sixth Amendment.”  Kuren, 146 A.3d at 717.  In Kuren, 

our Supreme Court highlighted that “Pennsylvania holds the dubious distinction of 

being the only state in the nation that continues to rely exclusively upon local, rather 

than state-wide, funding of public defender’s offices.”  Id. at 749.   

The allegations in the Petition, which we take as true at this juncture,8 

paint a grave picture of public defense in the Commonwealth today.   Aside from the 

Defender Association of Philadelphia, Pennsylvania is tied with Mississippi for the 

lowest funded state indigent defense system per capita.  Petition ¶ 53.  A graph in 

the Petition illustrates that every single county with the exception of Philadelphia 

falls well below the national average of $19.82 per capita, with Armstrong and 

Mifflin Counties landing at a miniscule $3.20 per capita. Id. (illustrating public 

defender expenditures per capita in 2019).  The graph also illustrates the vast funding 

differences between counties.  The Defender Association of Philadelphia had $30.20 

in per capita funding in 2019, a whopping 10 times more than that of Armstong or 

Mifflin Counties.  Id. ¶ 55.    

I must emphasize here that many states have assuaged public defender 

funding crises by assuming greater financial responsibility for indigent defense at 

the state level.  “State-level funding for indigent defense services—presently lacking 

 
8 “The rule is well settled that in ruling upon preliminary objections, the courts must accept as 

true all well-pleaded allegations of material facts as well as all of the inferences reasonably 

deducible from the facts.” Stilp v. Com., 910 A.2d 775, 781 (Pa. Cmwlth. 2006), aff’d, 974 A.2d 

491 (Pa. 2009).   
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in Pennsylvania and only one other state in the nation—is at the core of nearly every 

reform recommendation.”  Com. v. McGarrell, 87 A.2d 809, 811 n.3 (Pa. 2014) 

(citing NAT’L RIGHT TO COUNSEL COMM., Justice Denied: America’s Continuing 

Neglect of Our Constitutional Right to Counsel, Const. Project 11-12, 54).  It may 

be presumed that funding for indigent criminal defendants is not an issue that state 

legislators have great political incentives to pursue.  Naturally, in several instances, 

change has only occurred at the behest of courts.  The Ninth Circuit Court of 

Appeals, for example, recently affirmed an Oregon district court’s grant of 

injunctive relief to pretrial detainees on constitutional grounds, noting that the state’s 

“uncharted refusal to adequately pay lawyers” had led to a “Sixth Amendment 

nightmare.”  Betschart v. Oregon, 103 F.4th 607, 614-622 (9th Cir. 2024).  A 

Washington district court has found that two localities violated the United States 

Constitution through inadequate funding for indigent defense, noting that “[m]ere 

appointment of counsel to represent an indigent defendant is not enough to satisfy 

the Sixth Amendment’s promise of the assistance of counsel.”  Wilbur v. City of 

Mount Vernon, 989 F. Supp. 2d 1122, 1131 (W.D. Wash. 2013).  In addition, New 

York State’s aforementioned Office of Indigent Legal Services was only established 

after the New York Civil Liberties Union filed a class-action suit alleging Sixth 

Amendment violations through the state’s failure to maintain funding standards.  See 

Hurrell-Harring v. State, 930 N.E.2d 217, 228 (N.Y. 2010) (affirming intermediate 

appellate court’s order allowing case to proceed on whether indigent defendant 

plaintiffs were “with a fair degree of regularity, being denied constitutionally 

mandated counsel”).   

 Pennsylvania is an anomaly when it comes to its local structure for 

funding public defenders.  The result of which, the Petition alleges, is the cause of a 
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constitutional crisis.  While the Commonwealth has recently allocated a modicum 

of funds and created the Indigent Defense Advisory Committee (Committee), the 

Petition alleges that much more must be done to ensure Sixth Amendment rights are 

not illusory in any of our 67 counties.  See Petition ¶¶ 101-08.  As the Gideon Court 

wrote: “[t]he right of one charged with crime to counsel may not be deemed 

fundamental and essential to fair trials in some countries, but it is in ours . . . . This 

noble ideal cannot be realized if the poor man charged with crime has to face his 

accusers without a lawyer to assist him.”  Gideon, 372 U.S at 796.   The paramount 

importance of safeguarding Pennsylvanian’s Sixth Amendment rights should be 

underscored.  Gideon placed this obligation on the states, and this state must rise to 

the occasion. For this reason, and those set forth below, I would overrule 

Respondents’ preliminary objections to Petitioners’ mandamus claim.  

II.  Mandamus  

  In Count VI, Petitioners seek, in the alternative, mandamus relief.  

Petition ¶¶ 362-69.  “Mandamus is an extraordinary writ that will only lie to compel 

official performance of a ministerial act or mandatory duty where there is a clear 

legal right in the plaintiff, a corresponding duty in the defendant, and want of any 

other appropriate and adequate remedy.”  Kuren, 146 A.3d at 750.  Petitioners 

maintain all three prerequisites for mandamus relief are present here:  (1) Petitioners 

have a clear constitutional right to effective counsel no matter what county they are 

charged in; (2) Respondents have a duty under the United States and Pennsylvania 

Constitutions to ensure that indigent criminal defendants receive constitutionally 

effective counsel; and (3) in the event this Court finds Petitioners’ other requests for 

relief unavailable, then no other adequate remedy at law or equity exists to protect 

their constitutional rights.  
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 Respondents object to mandamus on various grounds, including that 

the enactment of legislation and the appropriation of funds are discretionary acts that 

may not be compelled through mandamus; that mandamus requires a refusal to act, 

and here the General Assembly recently allocated funds for indigent defendants and 

created the Committee; that mandamus is impossible because the Commonwealth 

consists of various state actors with independent duties; and finally, that mandamus 

may not compel the Governor in his exercise of discretion in submitting a budget to 

the General Assembly.    

  The Majority sustains Respondents’ objections to mandamus, albeit not 

for any reason Respondents present.  Instead, the Majority finds Petitioners cannot 

establish the third prong for mandamus relief—want of any other appropriate or 

adequate remedy.  Relying on the Supreme Court’s decision in Kuren, the Majority 

concludes that the availability of declaratory relief foreclosed mandamus there, and 

that same rationale applies here.  Id., slip op. at 60.  The Majority also points to 

William Penn School District v. Pennsylvania Department of Education, 294 A.3d 

537 (Pa. Cmwlth. 2023)—this Court’s landmark education funding case—where we 

issued declaratory relief following trial but declined to direct specific appropriations, 

which afforded the Commonwealth respondents time to act consistently with this 

Court’s declarations.  Majority, slip op. at 61-62.  Neither Kuren nor Penn, however, 

bar Petitioners’ claim for mandamus relief from moving forward at this procedural 

stage. 

 “Kuren addressed injunctive relief.”  Majority, slip op. at 16, Kuren, 

146 A.3d at 744.  In Kuren, the Supreme Court recognized, for the first time, “a 

cognizable cause of action whereby a class of indigent defendants may seek relief 

for a widespread, systematic and constructive denial of counsel when alleged 
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deficiencies in funding and resources provided by the county deny indigent 

defendants their constitutional right to counsel.”  Kuren, 146 A.3d at 743.  While the 

Majority finds Kuren dispositive on the issue of mandamus, a close look at Kuren’s 

mandamus analysis proves otherwise.  

 Kuren began in 2012 when Al Flora, then Chief Public Defender of 

Luzerne County, and various Luzerne County criminal defendants filed a class 

action lawsuit against the county and the county’s manager, alleging that inadequate 

funding of the office of public defender (OPD) resulted in the inability of the OPD 

to provide a public defender to the defendants during their criminal proceedings.  

Through an amended complaint, plaintiffs sought a writ of mandamus compelling 

the county to provide adequate funding to enable the OPD to satisfy its constitutional 

mandate to provide legal representation to indigent criminal defendants.  Plaintiffs 

also alleged a Section 1983 violation, 42 U.S.C. § 1983, specifically that the county’s 

failure to provide OPD with sufficient funding violated the indigent defendants’ 

right to counsel under the Sixth and Fourteenth Amendments to the United States 

Constitution.  Plaintiffs’ third count repeated these allegations under Article I, 

Section 9 of the Pennsylvania Constitution.   

 On the county’s preliminary objections, common pleas dismissed 

plaintiffs’ amended complaint, finding, inter alia, that plaintiffs failed to state a 

cause of action for mandamus or a constitutional violation.  On appeal, this Court 

affirmed.  Flora v. Luzerne Cnty., 103 A.3d 125 (Pa. Cmwlth. 2014), aff’d in part, 

rev’d in part sub nom. Kuren, 146 A.3d 715.  Of relevance here, this Court agreed 

with common pleas that mandamus was unavailable because plaintiffs did not 

present a clear legal right to relief.  This Court concluded that the appropriation of 

funds is inherently discretionary, and plaintiffs had an alternative remedy under 
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Strickland v. Washington, 466 U.S. 668 (1984),9 or the Post Conviction Relief Act, 

42 Pa.C.S. §§ 9541-9546.  Id. at 137-38.   

 The Supreme Court granted allocatur to review two issues:  

a. In a matter of first impression, do [plaintiffs] state a 
claim for constructive denial of counsel under the Sixth 
and Fourteenth Amendments to the United States 
Constitution, and Article 1, Section 9 of the Pennsylvania 
Constitution, based on chronic and systemic deficiencies 
in the operation of Luzerne County’s Office of the Public 
Defender that deprive them and the class they seek to 
represent of their right to effective assistance of counsel? 

b. Do [plaintiffs] state a claim of mandamus to compel [the 
county] to provide adequate funding for Luzerne County’s 
Office of the Public Defender, as required by the 
Commonwealth’s Public Defender Act[, 16 P.S. §§ 
9960.10-9960.13]? 

See Flora v. Luzerne Cnty., 118 A.3d 385 (Pa. 2015) (per curiam).  At the outset, the 

Supreme Court noted that “the overarching question presented in the first issue is 

whether there exists a cause of action for injunctive relief compelling a county to 

increase public defender funding in response to prospective claims of right to 

counsel violations.”  Kuren, 146 A.3d at 729 (emphasis added).  Following an 

exhaustive constitutional analysis, the Supreme Court found that such a claim exists.  

Id. at 743.  The Court further explained that “[b]ecause the justiciable harm alleged 

is prospective, in order to successfully plead the cause of action for equitable relief, 

a claimant must satisfy the test that the United States Supreme Court articulated in 

O’Shea [v. Littleton, 414 U.S. 488 (1974)].  O’Shea requires a claimant to 

demonstrate “the likelihood of substantial and immediate irreparable injury, and the 

 
9 Under Strickland, a defendant may bring a claim for ineffective assistance of counsel only 

after conviction.  466 U.S. at 687-88.  
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inadequacy of remedies at law.”  Id. at 744 (quoting O’Shea, 414 U.S. at 502).   

While not structured to plead an O’Shea claim, the Court concluded that plaintiffs’ 

amended complaint clearly alleged facts sufficient to overcome the county’s 

demurrer.  Id. at 747.  

 The Court then turned to the second issue on review: whether plaintiffs 

stated a claim for mandamus.  In concluding mandamus would not lie, the Court 

explained:  

[W]e do not need to consider the first two mandamus 

requirements, because the issue readily may be resolved 

by considering only the final requirement.  As noted, to be 

entitled to a writ of mandamus, in addition to the other 

requirements, [plaintiffs] must demonstrate that there is no 

other adequate or appropriate remedy at law.  We reject 

[plaintiffs’] arguments for mandamus simply because 

there is another remedy at law: the cause of action that we 

have recognized earlier in this opinion.  If [plaintiffs] 

ultimately can prove that they are entitled to injunctive 

relief, the remedy afforded will be the same as if a court 

issued a writ of mandamus: increased funding.  Hence, the 

fact that the cause of action provides constructively the 

same remedy as plaintiffs seek in mandamus, as such, 

renders a writ of mandamus unavailable to [plaintiffs].   

Kuren, 146 A.3d at 751.  Thus, the Supreme Court affirmed this Court’s decision to 

sustain the county’s preliminary objection to plaintiff’s mandamus claim, albeit on 

completely different grounds.  

 Unlike the Majority, I do not find the Kuren Court’s mandamus holding 

dispositive here.  Mandamus was foreclosed in Kuren because identical injunctive 

relief was available through the newly recognized cause of action.  The Kuren Court 

specifically detailed that plaintiffs’ success on this claim would produce a remedy 

identical to that which could be achieved through success in mandamus.  But here, 
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where Petitioners otherwise seek only declaratory relief, no such duplicative remedy 

is apparent.  “A declaratory judgment, unlike an injunction, does not order a party 

to act.  This is so because the distinctive characteristic of the declaratory judgment 

is that the declaration stands by itself; that is to say, no executory process follows as 

of course.”   Eagleview Corp. Ctr. Ass’n v. Citadel Fed. Credit Union, 150 A.3d 

1024, 1029-30 (Pa. Cmwlth. 2016) (internal quotations and citation omitted).  The 

Majority recognizes the distinctions between the cause of action in Kuren, and the 

ones pleaded here in several instances, but abandons those distinctions in finding 

mandamus relief foreclosed.  See, e.g., Majority, slip op. at 15 (noting that the 

declaratory relief sought by Petitioners here is “a less demanding form of prospective 

relief than the injunctive relief Kuren’s framework governs”); id. at 16 

(distinguishing Kuren because it “addressed injunctive relief”).    

 The Majority also relies on Penn—the school funding case—where this 

Court issued an order declaring that respondents, which consisted of Executive 

branch and Legislative branch officials, had not fulfilled their obligations to the 

children of the Commonwealth under the Education Clause of the Pennsylvania 

Constitution and had deprived students attending low-wealth districts equal 

protection of the law.  Penn, 294 A.3d at 964-65.  The Majority cites the absence of 

any direction for specific appropriations in that order as supportive of foreclosing 

mandamus here.  In fashioning relief, the Penn Court admitted that as “[c]hallenging 

as the previous issues are, in complexity they pale by comparison to the final 

question: remedy.”  Id. at 963 (quoting Campaign for Fiscal Equality, 801 N.E.2d 

326, 344 (N.Y. 2003)).  Characterizing the decision as “uncharted territory” for the 

Courts, Penn awarded solely declaratory relief, finding it “only reasonable to allow 

[r]espondents, comprised of the Executive and Legislative branches of government 
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and administrative agencies with expertise in the field of education, the first 

opportunity, in conjunction with [p]etitioners, to devise a plan to address the 

constitutional deficiencies identified herein.”  Id.  This approach, the Court reasoned, 

is consistent with those taken by other jurisdictions and “respects the notion that the 

Education Clause contemplates that future legislatures must be free to experiment 

and adjust the state’s public-education system, thereby reducing concerns of the 

judiciary encroaching upon legislative prerogative.”  Id.   

 While the Penn Court found wisdom in that approach, it hardly speaks 

to the issue of whether Petitioners’ mandamus claim survives preliminary objections 

here.  Quite simply, there was no claim for mandamus in Penn.  Thus, the Penn 

Court’s ultimate determination to order only declaratory relief is irrelevant to the 

analysis before this Court today.  

 Because I believe the differing causes of action in Kuren and Penn 

render those cases readily distinguishable,10 I would find the Petition sufficiently 

pleads a mandamus claim that survives Respondents’ various objections at this stage 

of the litigation.  Beginning with the third prong, the existence of declaratory relief 

does not universally preclude mandamus.  Rather, there is precedent to support the 

concept that mandamus can be used as a vehicle to enforce a declaration of 

constitutional rights.   

 In Pennsylvania State Association of County Commissioners v. 

Commonwealth, 681 A.2d 699 (Pa. 1996), the State Association of County 

 
10 Throughout their brief, Petitioners stress that they have disclaimed any sort of injunctive 

relief, and for good reason: typical injunctive relief is barred by sovereign immunity.  Firearms 

Owners Against Crime – Institute for Legal, Legislative, and Educational Action v. Paris, 335 

A.3d 1019, 1037-38 (Pa. 2025).   Mandamus is the only remedy that can compel a government 

official to perform a mandatory duty.  Id.; see also Kuren, 146 A.3d at 753 (Baer, J., concurring) 

(noting that mandamus is, in essence, a mandatory injunction against a government official). 
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Commissioners and ten counties brought a mandamus action to compel the General 

Assembly to abide by the Supreme Court’s order in County of Allegheny v. 

Commonwealth of Pennsylvania, 534 A.2d 760 (Pa. 1987) (Allegheny), where the 

Court held the statutory scheme for county funding of the judicial system in 

Pennsylvania was unconstitutional.  The General Assembly objected, asserting the 

speech and debate clause of the Pennsylvania Constitution foreclosed mandamus 

relief.  PA. CONST. art. II, § 15 (“for any speech or debate in either House, [the 

legislators] shall not be questioned in any other place”).  In discussing the inherent 

separation of powers issues that cases like these present, the Court, quoting Leahey 

v. Ferrell, 66 A.2d 577 (Pa. 1949), stated:     

Control of state finances rests with the legislature, subject 

only to constitutional limitations . . . .  Under the system 

of division of governmental powers it frequently happens 

that the functions of one branch may overlap another. But 

the successful and efficient administration of government 

assumes that each branch will cooperate with the others . . 

. . 

Should Commissioners, however, neglect or refuse to 

furnish funds, or sufficient funds, for reasonable judicial 

functions, and in consequence the efficient administration 

of the judicial branch of the government is thereby 

impaired or destroyed, the courts possess the inherent 

power to require such necessities to be furnished and to 

direct payment therefor out of the public treasury . . . .  

Commissioners, 681 A.2d at 702-03 (emphasis added).  Because the General 

Assembly failed to enact a constitutional judicial funding scheme, the Court granted 
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the writ of mandamus, thereby enforcing its prior declaratory judgment in 

Allegheny.11   

 As blatantly illustrated by the General Assembly’s failure to act 

following the Supreme Court’s decision in Allegheny, declaratory relief requires no 

action.  Cf. Eagleview, 150 A.3d at 1029-30.  Thus, the Majority overlooks an 

important facet of mandamus’s third prong: that an alternative remedy be both 

available and adequate.  As was the case in Commissioners, it is entirely possible 

that declaratory relief, while perhaps available, may be inadequate.  But those are 

questions for another day.  Today, we are tasked only with determining whether 

Petitioners have adequately pleaded a mandamus claim to survive preliminary 

objections.  At this juncture, it cannot be said with certainty that the third mandamus 

prong will be fatal to Petitioners’ claim.12 

 I reach the same conclusion on the first two prongs of mandamus.  It 

can hardly be disputed that the facts of the Petition, taken as true, establish 

Petitioners’ clear right to relief and a corresponding duty on behalf of Respondents. 

See generally Petition. To the extent Respondents object on the basis that funding is 

 
11 I am cognizant that the Commissioners Court granted mandamus nine years after 

declaratory judgment was issued in Allegheny, and that such delay played a role in the Court’s 

decision to issue the writ.  Commissioners, 681 A.3d at 703.  However, in my opinion, a near 

decade of inaction is no prerequisite for mandamus relief when constitutional rights of indigent 

Pennsylvanians are at stake.  
12 Admittedly, precedent on this issue is far from clear.  Compare Schneider v. Elk Cnty. Bd. 

of Comm’rs, 189 A.3d 1120, 1122 n.2 (Pa. Cmwlth. 2018) (“Mandamus does not lie where there 

are other remedies available, such as a declaratory judgment action.”), with Parents Against Abuse 

In Schools v. Williamsport Area Sch. Dist., 594 A.2d 796 (Pa. Cmwlth. 1991) (concluding 

mandamus was an appropriate remedy even though party could have pursued declaratory judgment 

because “merely declaring the rights of the parties would not afford complete relief”).  Fortunately, 

however, exacting clarity is not needed at this procedural posture.  “For preliminary objections to 

be sustained, it must appear with certainty that the law will permit no recovery, and any doubt 

must be resolved in favor of the non-moving party.”  Stilp, 910 A.2d at 781. 
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inherently discretionary, I note that Petitioners’ claim for mandamus relief requests 

no specific dollar amount. Rather, they state that “[m]andamus is appropriate to 

compel Commonwealth actors to provide the necessary resources for the 

Commonwealth to meet constitutional and statutory standards.”  Petition ¶ 368.  

Meeting constitutional minimums is not discretionary.   

 “Pleading sufficient facts to survive a preliminary objection in the 

nature of a demurrer is a rather low legal hurdle to clear.  Proving evidence to 

substantiate those facts and proving the necessity of a writ of mandamus are far more 

challenging obstacles.”  Kuren, 146 A.3d at 754 (Baer, J., concurring).  I would 

conclude that Petitioners have overcome the low legal hurdle to survive 

Respondents’ preliminary objections to their claim for mandamus relief.  On that 

basis, I respectfully dissent.  

 

    _____________________________________ 

    MATTHEW S. WOLF, Judge 
 
 
 
President Judge Cohn Jubelirer joins this concurrence and dissent.  
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